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ADDENDA  ET  CORRIGENDA. 


Vol.  I.  p.  47,  last  line  —  C.  N.  104,  should  be  C.  N.  134. 
p.  48,  Une  22  _  C.  N.  107,  should  be  C.  N.  137. 
p.  61,  last  line  —  C.  N.  1 45,  should  be  C.  N.  1 95. 
p.  114,  line  13  —  C.  N.  661,  should  be  C.  N.  461. 
p.  1 35,  add  after  decisions  at  article  352,  —  ^^  See  also  cases  noted  at 

CC.  1889." 
p.  272,  line    31  —  «  Kingston,"  should  be  "  Kioipton." 
p.  326,  line    13  —  '  Graithwaite,"  should  be  "  Braithwaite." 
p.  334,  line    19^  "  and,"  should  be  "  an." 

p.  407,  line    40  —  omitted  "  Coristine  vs  Montreal  City  Pas-".  Ry.  Co." 
p.  409,  line    36  —  omitted  <*  See  also  cases  noted  at  C.  C.  2432, 2524  et  seq. 
p.  525,  line     8  —  omitted  "  Darling  and  Brown." 
p.  531,  line    14  —  omitted  "  Taylor  &  Neill." 

p.  532,  line    20  —  omitted  *'  For  Privy  Council  holding,  see  C.  C.  2468  no  1 . 
p.  533,  line    21  —  omitted   **  For  Supreme   Court   holding,   see  C.  C. 

992  no.  8." 
p.  534t  line    37  —  omitted  ''  MacFarlane  &  Mcintosh." 
p.  541,  line     6  —  omitted  "  For  Suprdme   Court  holding,   see   C.   C. 

992  no.  8." 
p.  580,  line    33  —  omitted  "  Martel  &  Prince." 
p.  665,  line    12  --  omitted     "   For    Privy    Council   holding,   see   C.   C. 

2193,  no.  4." 
Vol.  II.  p.    39,  line    16  —  the  word  "  be  "  is  omitted  between  the  words  ♦*  rent " 

and  "  payable." 
p.    65,  line    33  —  omitted  "  Roy  vs  Huot." 
p.    86,  line    12  —  omitted  "  For  Privy  Council  holding,  see  C.  C.  360 

no.  5." 
p.  105,  last  line  but  one  —  omitted  '*  City  Bank  &,  Barrow." 
p.  143,  line    11  —  "  payer,"  should  be  **  payee." 
p.  170,  line    23  —  C.  N.  1919,  should  be  C.  N.  1979. 
p.  176,  line    34  —  omitted  "  Jones  &  Shea." 
p.  221,  line    19  —  omitted  <'  Hatchette  and  Gooderham." 
p.  260,  line    40  —  omitted  "  Reeves  and  Geriken." 
p.  266,  line      3  —  C.  C,  should  be  C.  N. 

p.  496,  line     2  —  omitted  "  For  Q.  B.  holding,  see  C.  C.  2383  no.  29." 
p.  567,  hne    34  —  "  Boyer,"  should  be  "  Boyce." 

p.  682,  line    13  —  «  Kingston,"  should  be  "  Kimpton." 
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TITLE  SEVENTH. 


OF   LEASE    AND    HIRE. 


CHAPTER  FIRST. 


GENERAL      PROVISIONS. 


IGOO*  The  contract  of  lease  or  hire  has  for  its  objects  either 
things  or  work,  or  both  combined. —  fh.  22,  §  1,  Loc.  ccmd\  Voet,  ad 
Instit.,  liv.  3,  tit.  25,  §  1  ;  Cujac,  Paratitin.cod.  tit. ;  Pothier,  Louage 
in  pr.,  p.  193,  (^d.  1773.)  ;  1  Troplong,  Louage,  n.  1,  p.  54 ;  C.  N.,  1708. 
[11.  75.] 

IGOl.  The  lease  or  hire  of  things  is  a  contract  by  which  one  of 
the  parties,  called  the  lessor,  grants  to  the  other,  called  the  lessee,  the 
enjoyment  of  a  thing,  during  a  certain  time,  for  a  rent  or  price  which 
the  latter  obliges  himself  to  pay.  —  Cujac,  loc.  cit ;  Domat,  liv.  1,  tit. 
4,  sec.  1,  nn.  1,  2  ;  Pothier,  Louage,  nn.  1,  27,  39,  40 ;  C.  N.,  1709. 
[11. 75.] 

1602*  The  lease  or  hire  of  work  is  a  contract  by  which  one  of 
the  parties,  called  the  lessor,  obliges  himself  to  do  certain  work  for 
the  other,  called  the  lessee,  for  a  price  which  the  latter  obliges  him- 
self to  pay. — ff  loc,  cit, ;   Cujac,  loc,  cit. ;   Rousseau  de  Lacombe, 
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vo.  Louage,  §  1 ;  Troplong,  Lov/ige,  n.  64;  6  Marcad^  pp.  419  to  424, 
sec.  3  and  p.  670 ;  C.  N.,  1710.  [XL  75.] 

1G08*  The  letting  out  of  cattle  on  shares  is  a  contract  of  lease 
or  hire  combined  with  a  contract  of  partnership.— Domat,  liv.  1,  tit.  4, 
sec.  1,  n.  6  ;  Pothier,  ChepteLs,  nn.  2,  3,  4  ;  Guyot,  R6p.,  vo.  Cheptel, 
p.  374,  col.  1 ;  C.  N.,  1804, 1818.  [II.  75.] 

1G04*  The  capacity  to  enter  into  a  contr^vct  of  lease  or  hire  is 
governed  by  the  general  rules  relating  to  the  capacity  to  contract^ 
contained  in  chapter  one  of  the  title  Of  Obligations.  — [II.  75.] 


CHAPTER  SECOND. 


OF  THE   LEASE    OR  HIRE  OF  THINGS. 


SECTION    I.   —  GENERAL    PROVISIONS. 

1605*  All  corporeal  things  may  be  leased  or  hired,  except  such 
as  are  excluded  by  their  special  destination,  and  those  which  are 
necessarily  consumed  by  the  use  made  of  them. — ff  L.  34,  §  1,  De  cont, 
emp, ;  Domat,  liv.  1,  tit.  4,  sec.  1,  n.  4 ;  Pothier,  Louage,  nn.  9,  10,  11 
et  seq. ;  Troplong,  Lov/ige,  n.  81,  note  1,  n.  83  ;  C.  C,  1060  et  seq. ; 
C.  L.,  2648  ;  C.  N.,  1713.  [II.  77.] 

DECISIONS  : — 1*  Qu'un  bail  de  meubles  pour  une  oertaine  somme  repr686ii> 
tant  leur  yaleur;  aveo  la  condition  que  lors^que  la  somme  stipul^e  sera  pay^e  lea 
meubles  seront  la  propri6t6  du  locataire,  est  porfaitement  r^gulier  et  constitue 
bien  un  louage  et  non  pas  une  vente. — ^Moussbau,  J. — May  vs  Foumier,  M.  L.  R., 
1  8.  C,  p.  389. 

2.  Similar  decision. — Mathibit,  J^^-^ertrand  v»  Oaudreau,  12  R,  L,  p.  154. 

IGOG*  Incorporeal  things  may  also  be  leased  or  hired,  except 
such  6ts  are  inseparably  attached  to  the  person.  If  attached  to  a  cor- 
poreal thing,  6ts  a  right  of  servitude,  they  can  only  be  leased  with 
such  thing. — ff  L.  44,  Loc,  cond, ;  Pothier,  Louage,  nn.  18,  19  ;  TropL, 
Lov/ige,  nn.  88,  89  ;  C.  C,  1060  et  seq. ;  C.  L.,  2649,  2650  ;  C.  N.,  631, 
634.  [II.  77.] 
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1007*  The  lease  or  hire  of  houses  and  the  lease  or  hire  of  farms 
and  rural  estates  are  subject  to  the  rules  common  to  contracts  of  lease 
or  hire,  and  also  to  particular  rules  applicable  only  to  the  one  or  the 
other  of  them. — Domat,  liv.  1,  tit.  4.  in  pr,  [II.  77.] 

IGOS.  Persons  holding  real  property  by  sufferance  of  the  owner 
without  lease,  are  held  to  be  lessees,  and  bound  to  pay  the  annual 
value  of  the  property. 

Such  holding  is  regarded  as  an  annual  lease  or  hire  terminating 
on  the  first  day  of  May  of  each  year,  if  the  property  be  a  house,  and 
on  the  [first  day  of  October,  if  it  be  a  farm  or  rural  estate.] 

It  is  subject  to  tacit  renewal  and  to  all  the  rules  of  law  applic- 
able to  leases. 

Persons  so  holding  are  liable  to  ejectment  for  non-payment  of 
rent  for  a  period  exceeding  three  months,  and  for  any  other  causes 
for  which  a  lease  may  be  rescinded. — C.  S.  L.  C,  c.  40,  sec  16.  [11.  77.] 

DECISIONS : — 1.  The  judgment  of  the  Superior  Court  which  held  that  a 
landlord  has  a  privilege  for  the  whole  year,  the  quarter  due  the  Ist  August  and 
the  three  quarters  to  become  due  the  1st  May' following,  in  other  words,  that  in 
Quebec  the  privilege  of  the  landlord  extends  to  the  expiration  of  the  current 

year,  was  confirmed  in  Appeal. — Q.  B — Tyre  dt  BoisseaUf  4  L.  C.  R,  p.  466. C. 

R.— 4  L.  C.  R.,  p.  30. 

2.  In  an  action  for  rent  where  the  lessee  by  his  plea  or  otherwise  admits 
the  existence  of  a  verbal  lease  and  occupation,  the  lessor  may  prove  by  witnesses 
the  value  and  duration  of  the  occupation.  In  an  action  taken  out  under  the 
Lesson  and  Lessees  Act,  where  a  portion  of  the  demand  is  for  rent  payable  for  a 
house  and  another  portion  is  for  rent  payable  for  moveablen,  the  demand  for 
rent  is  maintainable  under  the  Act  as  an  accessory. — ^Q.  B. —  Viger  is  Biliveauy  7 
L.C.  J.,  p.  199. 

3.  On  an  opposition  claiming  a  privilege  for  rent,  the  court  held  that  the 
opposant  could  only  have  a  lien  by  verbal  lease  for  three  terms  expired  and  the 
current  one. — (Name  of  Court  not  given.  A.  D.  1826.) — Ricard  vs  St-DeniSyS  R, 
L.,  p.  456. 

4.  Lorsque  le  bail  est  verbal,  Pexpulsion  ou  la  resiliation  du  dit  bail  ne  pent 
6tre  demand^e,  faute  par  le  locataire  de  payer  le  loyer,  qu'au  cas  od  11  y  a  trois 
termes  d'6chus. — Bbaudry,  J. — Pelletier  v»  Lapierre^  7  R.  L.,  p.  241. 

5.  That  an  action  in  ejectment  will  not  lie,  under  the  law  relating  to  les- 
sors and  lessees,  unless  the  Defendant  has  occupied  under  a  lease  from  or  by 
aufferance  of  the  Plaintiff,  and  sufferance  means  permission,  express  or  implied. 
That,  even  at  common  law,  where  a  person  holds  property  for  himself,  adversely 
to  another,  who  claims  to  be  the  owner,  a  principal  action  will  not  lie  against 
the  holder  for  the  value  of  the  use  and  occupation,  and  that  value  can  only  be 
recovered  subsidiarily  in  an  action  to  recover  the  property — ^MoCord,  J,^^Parent 
vs  OUelj  9  Q.  Lu  R.,  p.  135. 

6.  That  a  Defendant  who,  in  an  action  on  a  verbal  lease,  pleads  a  claim  of 
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damages  as  a  set-off;  admits  the  existence  of  the  lease  — Q.  B Walsh  &  Howard j 

12  Q.  L.  R.,  p.  295,  15  R.  L.,  p.  8. 

7.  Que  lorsque  le  bail,  quoique  verbal,  est  defini  et  le  loyer  payable  men- 
suellement,  le  locateur  peut  demander  la  resiliation  du  bail  quand  il  y  a  un  mois 
de  loyer  de  dA,  et  que  le  looateur  qui  poursuit  en  expulsion  pour  un  terme  de 
loyer  du,  savoir  $16.66,  peut  en  m^me  temps  r6clamer  la  somme  de  $133.33, 
balance  de  loyer  k  devenir  du  sur  son  bail  verbal  d*un  an,  a  savoir  de  $200.00, 
comme  dommages  de  la  resiliation  du  bail. — Gill,  J. — Robert  vs  Chateauvert,  M. 
L.  R.,  3  S.  C,  p.  214. 

See  also  cases  noted  at  C.  C.  1642. 

1009*  If  the  lessee  remain  in  possession  more  than  eight  days 
after  the  expiration  of  the  lease,  without  any  opposition  or  notice  on 
the  part  of  the  lessor,  a  tacit  renewal  of  the  lease  takes  place  for 
another  year,  or  the  term  for  which  such  lease  was  made,  if  less  than 
a  year,  and  the  lessee  cannot  thereafter  leave  the  premises,  or  be 
ejected  from  them,  unless  notice  has  been  given  with  the  delay  re- 
quired by  law. — ff  L.  13,  §  11,  L.  14,Lac.  coiul. ;  Domat,  liv.  1,  tit.  4,  sec. 
4,  n.  7  ;  Voihier,  Louage,  nn.  40,  342,  344  ;  C.  N.,  1738, 1759.   [II.  77.] 

DECISIONS  : — 1.  A  covenant  containing  antichrise  made  under  the  opera- 
tion of  the  Act  of  1853,  chapter  85,  section  1,  must  be  maintained  and  in  the  case 
submitted  such  covenant  having  the  effect  of  a  lease  until  repayment  of  the 
principal,  there  could  be  no  tacite  reconduction  from  year  to  year  so  as  to  cause 

a  presumption  of  delay  for  payment  of  the  principal. — ^C.  U King  vs  Conway, 

16L.C.  R.,  p.  401. 

2.  When  a  lease  of  moveables  is  continued  by  tacite  reconduction,  the 
lessor  can  terminate  said  lease  whenever  he  pleases  and  can  at  any  time  insti- 
tute an  action  to  revendicate  moveables  so  leased Q.  B. — Laurent  vs  Lahelle,  5 

Lit     \J,     V'f     p.     OOOm 

3.  La  convention  par  laquelle  le  locateur  reduit  d'une  certaine  somme  le 
loyer  d'un  precedent  bail,  comprend  tacitement  la  continuation  des  autres  condi- 
tions du  precedent  bail.  Le  locataire  qui,  par  le  precedent  bail,  etait  charg6  des 
taxes,  doit  Tdtre  par  le  nouveau  bail,  qui  ne  r6duit  que  le  prix  du  loyer. — Beau- 
dry,  J. — Tremblay  vs  Filteau,  4  R.  L.,  p.  384. 

4.  Where  a  lease  has  been  continued  for  one  year  by  tacite  reconduction, 
no  notice  is  necessary  to  terminate  the  lease  thus  continued,  and  the  same  legally 
expires  at  the  end  of  the  year.— .Badoley,  J. — Laflamme  vs  Fennell,  11  L.  C.  J., 
p.  288. 

5.  Where  a  lease  has  been  continued  by  tacite  reconduction,  a  notice  of 
three  months  is  necessary  to  terminate  such  lease — Q.  B. —  Webster  d:  Lamon- 
tagne,  19  L.  C.  J.,  p.  106. 

6.  En  fait  de  louage  de  meubles,  il  n'y  a  pas  de  tacite  reconduction. — 
Casault,  J. — Canada  Paper  Co.  vs  Gary,  4  Q.  L.  R.,  p.  323. 

7.  Plaintiff  was  the  lessee  of  a  house  and,  before  his  lease  expired,  he  offered 
to  take  the  house  for  $500  a  year  for  three  years,  if  certain  repairs  were  done. 
The  offer  was  not  formally  accepted,  but  the  Plaintiff  stayed  in  the  house  for  two 
years,  paying  rent  at  $500  per  annum,  which  was  $100  a  year  less  than  his  pre- 
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vious  rental.  He  then  left  and  when  sued  for  rent,  pleaded  that  there  was  tacit 
reconduction  only  and  he  had  h  right  to  leave,  but  the  action  was  maintained 
for  the  three  years  as  brought. — Q.  B. — Hodgson  &  Eoans,  3  L.  N.,  p.  300. 

1610«  When  notice  has  been  given  the  lessee  cannot  claim  the 
tacit  renewal,  although  he  has  continued  in  possession. — ff  L.  14,  Loc. 
cond. ;  Domat,  liv.  1,  tit.  4,  sec.  4,  n.  8  ;  Pothier,  Louage,  n.  344 ;  0. 
K,  1739.    [11.79.] 

lOll*  The  surety  given  for  the  lease  does  not  extend  to  the 
obligations  arising  from  the  prolongation  of  it  by  tacit  renewal. — fi 
L.  13,  §  11,  Loc,  cond.;  Cod.  L.  7,  de  loc.  et  cond. ;  Domat,  liv.  1,  tit. 
4,  sec.  4,  n.  9;  Pothier,  Louage,  nn.  366-7 ;  C.  X.,  1740.    [II.  79.] 

SECTIOX    II.— OF   THE   OBLIGATIONS   AND   RIGHTS   OV  THE   LESSOR. 

1612«  The  lessor  is  obliged  by  the  nature  of  the  contract : 

1.  To  deliver  to  the  lessee  the  thing  leased  ; 

2.  To  maintain  the  thing  in  a  fit  condition  for  the  use  for  which 
it  has  been  leased  ; 

3.  To  give  peaceable  enjoyment  of  the  thinjy  during  the  contin- 
uance of  the  lease. — ff  L.  15,  §  1,  L.  25,  §§  1,  2,  Loc.  cond. ;  Domat, 
liv.  1,  tit.  4,  sec.  3,  n.  1 ;  Pothier,  Louage,  nn.  53,  54,  80,  106  ;  C.  N., 

1719.     [11.  79.] 

DECISIONS: — 1 . L'alleguS que  lelocateurn'apu  livrerles  lieux  lou^s,  a  cause 
de  la  detention  injuste  et  violente  d'un  locataire  dont  le  bail  est  expire,  n'est  pas 
une  defense  k  Taction  en  dommages  d'un  second  locataire  dont  la  jouissance 
devrait  commencer — Q.  B — Swansond:  Defoy^  2  R.  de  L.  p.  167. 

2.  A  casual  inundation  of  the  premises  is  not  a  cause  for  the  resiliation  of  a 
lease ^K.  B. — Motz  vs  Houston,  2  R.  de  L.  p.  440. 

3.  In  an  action  by  a  lessor  against  a  lessee  for  rent  due  under  a  lease  executed 
before  notaries,  it  is  lawful  for  the  lessee  to  plead  that  he  did  not  obtain  possession 
of  the  leased  premises  at  the  time  mentioned  in  the  said  lease  and  that  by  reason 
thereof  he  had  suffered  damages,  which  damages  the  lessee  will  be  entitled  to 
deduct  from  the  rent  payable  by  him  to  the  lessor.— Q.  B. — Belleau  Je  Regina* 
12L.C.  R.,  p.  40. 

4.  A  raison  de  I'Stat  nuisible,  dangereux  m§me  des  lieux  lou6s,  le  locataire 
est  noQ-seulement  justifiable  de  laisser  les  lieux,  mais  11  a  acquis  le  droit  de  faire 
r6silier  le  bail,  par  exception,  sur  une  demande  pour  loyer. — Mondelbt  J. — 
Boucher  vs  Brault,  15  L.  C.  J.  p.  117. 

5.  Four  qu'an  proprietaire  puisse  reclamer  une  indemnity,  par  suite  du 
nivelage  des  rues,  il  faut  que  ce  nivelage  ait  6t£  fait  sur  la  devanture  de  sa  pro- 
pri6t^.  Le  oivelage  sur  le  front  du  voisin  n*est  pas  suffisant.  D'ailleurs,  dans  I'es- 
pece,  il  ne  paralt  pas  que  le  nivelage,  chez  le  voisin,  ait  6te  fait  avec  Tautorisa- 
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tion  de  la  Corporation.— .Mondelet  J. — Mereaniile  Library  Asaoeiation  va  Corp, 
dt  Montreal,  3  R.  L.  p.  441. 

lOlS*  The  thing  must  be  delivered  in  a  good  state  of  repair  in 

all  respects,  and  the  lessor  is  obliged,  during  the  lease,  to  make  all 

necessary  repairs,  except  those  which  the  tenant  is  bound  to  make,  as 

hereinafter  declared. — ff  L.   19,  §  2,  Loc.  cond.;   Domat,  loc,  cit.] 

Pothier,  Louage,  nn.  106,  107  ;  C.  N.,  1720.    [II.  79.] 

DECISIONS  : — 1.  Une  personoe  qui  est  devenne  proprietaire  d*une  maison 
durant  an  bail  fait  par  un  autre  proprietaire  avant  lui,  peut  ^tre  condamn^e  i  faire 
des  reparations,  quoiqu'elle  ne  fdt  pas  le  locateur. — ^Q.  B. — Sache  A  CourvilUj 
IIL.  C.J.,p.  119. 

2.  The  lessees  of  a  house  brought  an  action  against  a  person  who  had 
become  proprietor  during  the  existence  of  the  lease,  to  compel  him  to  make 
repairs. — Heldy  that  the  action  was  rightly  brought  against  the  defendant,  though 
he  was  not  the  immediate  lessor. — Q.  B. — Sacht  A  CourvilUj  2  L.  C.  L  J.,  p.  251. 

3.  A  tenant  has  no  right  to  make  repairs  to  the  leased  property,  unless  he 
obtains  the  authority  of  the  Court  (by  action)  to  make  the  same  at  the  expense 
of  the  lessor — ^Mackay,  J. — Speltnan  va  Muldoon^  14  L.  G.  J.,  p.  306. 

4.  The  surety  for  an  absent  tenant  has  no  right  of  action  for  the  resiliation 
of  the  lease  on  the  ground  that  the  premises  are  out  of  repair,  and  cannot  bring 
any  such  action  in  the  name  of  the  absent^tenant. — Badgley,  J — 0^ Donahue  va 
lioiaofif  1  L.  C.  L.  J.,  p.  92. 

5.  The  proof  shows  in  this  case  that  the  house  was  in  such  an  unsanitary 
condition  that  the  tenant  was  justified  in  refusing  to  take  possession. — ^Torranob, 
J Shuter  va  Saundera,  3  L.  N.,  p.  134. 

6.  Where  the  building  leased  was  in  a  dangerous  condition  and  was  sink- 
ing, owing  to  the  weakness  of  the  foundation  and  the  building  inspector  of  the 
City  had  condemned  it  as  unsafe,  it  was  held  that  the  lessor  was  justified  in 
abandoning  the  premises  and  was  entitled  to  recover  from  the  lessor  all  damages 
suffered  by  him. — ^Torrance,  J. —  Wright  va  Galtj  6  L.  N.,  p.  42. 

7.  The  obligation  of  the  landlord  to  make  the  greater  repairs  may  be 

departed  from  by  the  contract  of  lease. — ^Torranob,  J Hudon  va  Plimaollf  9  L. 

N.,  p.  322. 

8.  Que  dans  un  bail,robligation  dubailleur  consiste  k  faire  jouir  le  locataire 
et  k  le  garantir  de  tous  troubles  dans  la jouissance  des  lieux  lou^s  et  ce,  tans  egard 
auz  droits  de  propri^t^  ou  autres  que  le  bailleur  peut  avoir  sur  iceux. — Q.  B. — 
Poitraa  &  Berger,  10  R.  L.,  p.  214. 

9.  Que  le  locataire  d'une  maison  non  entretenue  par  le  locateur  en  6tat  de 
service  k  Pusage  pour  lequel  elle  a  Ste  lou^e,  ou  que  certains  vices  ou  d^fauts 
empdchent  d'etre  exploitee  pour  cet  usage,  est  en  droit  de  demander  la  resilia- 
tion du  bail.  Bans  I'espdce,  aprds  Toccupation,  le  locateur  a  fait  lambrisser  la 
maison  et  pour  cet  ouvrage,  il  a  mis  entre  les  corps  de  la  maison  et  le  lambris,  un 
papier  goudronnS  qui  emet  une  odeur  de  gaz  trds  forte,  qui  s'est  i^pandue  par- 
tout  k  Pint^rieur  et  a  impr^gn^  les  marchandises  et  efiPets  d^^piceries,  les  a  remlus 

d^sagr^ables  au  gout  et  non  mangeables. — ^Q.  B Daigneau  &  Leveaque,  30  L.  C. 

C,  p.  188, 4  Q.  B.  R.,  p.  344,  M.  L.  R.,  2  Q.  B.,  p.  205— C.  R— M.  L.  R,,  1  S.  C,  p.  414. 
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10.  Grosses  reparations  do  not  include  the  putting  on  of  a  new  roof.-«ToR- 
BAHOB,  J^-^Ross  vs  Sieames,  M.  L.  B.,  1  S.  C,  p.  448. 

1 1.  Repairs  being  urgently  needed  to  a  boiler  and  having  been  ordered  by  the 
boiler  inspector,  the  Plaintiflfs,  tenants,  executed  such  repairs  without  first  putting 
the  Defendant,  lessor,  in  default.  The  Court  held  that,  under  the  ciroumstancesy 
they  could  recover  the  costs  from  the  landlord. — Gill,  J. — Htney  vs  Smithf  10  L. 
N.,  p.  333. 

See  also  cases  noted  at  C.  C.  1614. 

1614*  The  lessor  is  obliged  to  warrant  the  lessee  against  all 

defects  and  faults  in  the  thing  leased,  which  prevent  or  diminish  its 

use,  whether  known  to  the  lessor  or  not.— jf  L.  19,  §  1,  L.  60,  §  7,  Loc* 

cond. ;  Domat,  liv.  1,  tit.  4,  sec.  3,  nn.  8, 10  ;  Pothier,  Louage,  nn.  109 

etseq.;  C.  N.,  1721.  [II.  79.] 

DECISIONS  : — !•  A  lease  may  be  rescinded  inde&ult  of  the  premises  having 
been  provided  by  the  lessor  with  a  privy  when,  from  the  want  of  it,  such  premise* 
have  become  unwholesome. — ^Tasoherbau,  J. — Lambert  vs  Ltfranpois,  11  L.  C.  R., 
p.  16. 

2.  The  respondent,  a  tenant,  asked  for  the  resiliationof  alease  on  the  ground 
that  the  house  was  damp  and  not  habitable  on  account  of  water  in  the  cellar. — 
Held,  that  this  was  not  good  ground  for  resiliating  the  lease,  inasmuch  as  the  tenant 
was  aware  that  there  was  water  in  the  cellar  at  the  time  he  entered  into  posses, 
sion,  and  nine  months  subsequently  he  gave  notice  that  he  would  keep  the  house 
another  year. — Q.  B — Doutre  &  Walsh,  1  L.  C.  L  J.,  p.  56. 

3.  A  lessee  cannot  quietly  enjoy  a  lease  until  rent  is  demanded  of  him,  and 
then  complain  of  some  damage  caused  by  the  landlord  as  reason  for  non-payment 
of  rent. — ^Day,  J Loranger  vs  Perreault,  M.  G.  B.,  p.  61. 

4.  Le  locataire  d'une  maison  inhabitable  et  malsaine  a  le  droit  de  Paban- 
donner  et  par  U  mSme  de  r§silier  le  bail,  sans  action,  ni  mettre  en  demeure  son 
propria taire,  et  cela  quand  bien  m^me  la  nuisance  aurait  pu  §tre  enlev^e  k  peu 
de  frais  et  sous  peu  de  temps. — C.  R — Tylee  vs  Donegani,  2  R.  C,  p.  107. 

5.  Un  locataire,  aprds  avoir  fait  protester  son  locateur  que  la  maison  lou^e 
est  inhabitable,  pent  laisser  cette  maison,  sans  avoir  fait  r§silier  le  bail,  et  une 
sabie-gagerie  par  droit  de  suite  pratiquee  par  ce  locateur  est  mal  fond§e,  si  le 
locataire  prouve  qu'en  r6alit6  la  maison  6tait  inhjibitable.— .Mondblet,  J.^^—Bou* 
eher  vs  Brault,  2  R.  L.,  p.  625. 

See  also  cases  noted  at  G.  G.  1613. 

161S*  The  lessor  cannot,  during  the  lease,  change  the  form  of 
the  thing  leased. — Pothier,  Louageyii.  75;  Guyot,  vo.  Bail,  p.  18,  col.  2  ; 
C.  N.,  1723.  [11.  79.] 

DECISIONS  : — 1*  Un  locateur  qui  souffre  qu'un  de  ses  locataires  change  la 
destination  des  lieuz  lou6s,  en  y  exer^ant  une  Industrie  qui  rend  inhabitables  des 
lieux  lou^s  par  ce  m^me  locateur  nuz  locataires  voisins,  est  cens^  avoir  permis  ce 
cbangement  de  destination,  et  sa  responsabilit6  est  la  m^me  que  s'il  Vedt  sp^cia- 
lement  autoris6  par  un  bail.    Si  les  stipulations  du  bail  s'y  opposent,  le  locateur 
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seul  peut  lea  invoquer  et  en  poursuivre  la  fiddle  execution  ou  la  resiliation.^ 
CasaulT;  J. — Procureur  Qiniral  v»  C6t€j  3  Q.  L.  R,  p.  235. 

2.  L'auteur  des  DSfendeurs  avait  lou6  au  demandeur  une  maison  pour  y 
^tablir  un  atelier  de  photographie.  Plus  tard,  les  d^fendeurs  6rigerent  sur  une 
propri6t6  avoisinante  k  euz  appartenant,  un  mur  de  22  pie<is,  qui  a  effet  d*enle- 
ver  au  demandeur  partie  de  la  lumiere  dont  il  avait  besoin  pour  exercer  son  me- 
tier. Jugi : — ^Que  T^rection  du  mur  en  question  constitue  pour  le  locataire  un 
trouble  dans  sa  jouissance  et  lui  donne  droit  k  la  r6siliation  du  bail  et  k  des  dom- 

mages  contre  les  repr^sentants  de  son  locataire. — ^Casault,  J. R^mUlard  vs 

Cowan,  6  Q.  L.  B.,  p.  305. 

3.  Que  le  locataire  d'un  logement  nouvellement  construit,  qui  le  prend  k 
loyer  dans  le  but  d'exploiter  comme  hdtel,  n'a  pas  droit  k  des  dommages  contre 
le  locateur,  qui,  aprds  le  bail^ouvre  un  hdtel  dans  le  logement  voisin  construit  en 
mdme  temps  et  sous  le  m6me  toit,  si  le  locataire  a  su,  qu'avant  la  construction  de 
ces  maisons.  il  y  avait  au  mdme  endroit  deux  bdtels,  et  a  vu  le  plan  de  ces  mai- 
sons  qui  6taient  evidemment  destinies  pour  des  bdtels  et  s'il  a  Iaiss6  parser  plu- 
sipurs  ann^es  sans  se  plaindre  de  Pouverture  de  ce  second  hdtel  par  le  propri6- 
taire..-^ATHiBtj,  J. — Styles  vs  Myler,  14  R.  L.,  p.  516. 

1616.  The  lessor  is  not  obliged  to  warrant  the  lessee  against 
disturbance  by  the  mere  trespass  of  a  third  party  not  pretending  to 
have  any  right  upon  the  thing  leased ;  saving  to  the  lessee  his  right 
of  damages  against  the  trespasser,  and  subject  to  the  exceptions 
declared  in  the  following  article.  — ffh.  55,  Loc.'cond.  ;  Cod.,  L.  1  ; 
L.  12,  De  loc.  et  cond. ;  Pothier,  Louage,  nn.  81,  287 ;  Troplong, 
Louage,  n.  257;  C.  L.,  2673;  C.  N.,  1725.  [IL  79.] 

DECISIONS  : — 1.  A  tenant  cannot  maintain  an  action  against  his  landlord 

for  damages  done  to  the  premises  leased  by  a  third  person. — K.  B Hamilton  vs 

WUson,  2  R.  de  L.,  p.  441. 

2.  In  the  case  submitted  the  Appellant,  the  tenant  of  M.  rightly  brought 
his  action  against  the  Respondent,  a  neighbouring  proprietor,  as  and  for  votes  de 
fait,  the  latter  having  permitted  rubbish  to  accumulate  for  a  number  of  years 
against  partition  walls  between  his  property  and  that  occupied  by  the  Appellant 
and  thereby  caused  the  said  wall  to  fall  over  on  the  premises  occupied  by  the 
Appellant. — Q.  B. — Gallagher  &  Allsopp,  8  L.  C.  R.,  p.  156. 

3.  The  proprietor  of  a  house  leased  to  several  lessees  is  not  responsible  for 
the  damages  which  one  of  the  lessees  may  suffer  by  reason  of  the  acts  or  voies  de 
Jait  of  another  of  the  said  lessees. — ^Tasoherbau,  J. — Boily  vs  Vizina,  14  L.  C.  R., 
p.  325. 

4.  The  lessee  has  no  right  of  action  against  the  lessor  for  damages  caused 
by  the  act  or  negligence  of  another  tenant  in  the  same  building,  which  damnges 
resulted  from  a  leaking  water  pipe  in  a  story  overhead,  which  had  been  rented 
to  another  tenant,  who  had  abandoned  the  premises.— Johnson,  J. — Pigeon  vs 
Roussin,  4  L.  N.,  p.  326. 

1017«  If  the  lessee's  right  of  action  for  damages  against  the 
trespasser  be  ineftectual,  by  reason  of  the  insolvency  of  the  latter,  or 
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of  his  being  unknown,  his  rights  against  the  lessor  are  regulated 
according  to  article  1660.  —  Pothier,  loc.  cit. ;  Troplong,  loc.  cit. ;  Du- 
vergier,  Lauage,  n,  315.  [II.  79.] 

IGIS*  If  the  disturbance  be  in  consequence  of  a  claim  concerning 
the  right  of  property,  or  other  right  in  and  upon  the  thing  leased,  the 
lessor  is  obliged  to  suffer  a  reduction  in  the  rent,  proportional  to  the 
dimrinution  in  the  enjoyment  of  the  thing,  and  to  pay  damages  accord- 
ing to  circumstances,  provided  the  lessor  be  duly  notified  of  the 
disturbance  by  the  lessee  ;  and  upon  any  action  brought  by  reason  of 
such  claim,  the  lessee  is  entitled  to  be  dismissed  from  the  cause,  upon 
declaring  to  the  Plaintiff  the  name  of  the  lessor. — ff  L.  9,  Loc.  cond.  ; 
Domat,  liv.,  1  tit.  4,  sec.  3,  n.  2  ;  Pothier,  Loiuige,  nn.  82  et  seq.,  86, 
88,  91,  286,  287 ;  C.  L,,  2674 ;  C.  N.,  1726,  1727.  [II.  79.] 

DECISIONS  :  1*  In  an  action  by  a  tenant  against  his  landlord  for  damages 
alleged  to  have  been  suffered  by  reason  of  the  demolition  of  a  wall  dividing  the 
leased  premises  from  the  adjoining  property,  such  demolition  being  alleged  in  the 
declaration  to  have  been  done  and  consented  to  by  the  landlord,  it  was  held:— ^ 
1.  That  a  tenant  has  a  right  to  a  diminution  of  rent  in  proportion  to  the  en- 
croachment upon  his  enjoyment  of  the  leased  premises,  but  that  no  such  diminu- 
tion could  be  granted  in  this  case,  it  not  having  been  demanded. — 2.  That  ihe 
adjoining  proprietors  having  exercised  their  right  of  demolishing  a  mitoyen  wall, 
which  was  unfit  to  support  new  warehouses  about  to  be  erected,  in  a  legal  man- 
ner, neither  of  the  parties  in  the  case  had  any  claim  for  damages  against  them  — 
3.  That  the  inconvenience  and  loss  occasioned  to  the  tenant,  in  so  far  as  the  same 
were  not  the  consequence  of  taking  down  and  rebuilding  the  wall,  were  in  this 
case  attributable  to  the  improper  conduct  of  the  tenant  himself  and  to  his  unjus- 
tifiable demands  and  threats  and  that  therefore  no  damages  ought  to  have  been 
awarded  to  him  by  the  Court  bolow. — Q.  B. —  Peck  <k  HarrUy  12  L.  C.  R.,  p.  355. 

2.  In  an  action  by  a  tenant  against  his  landlord  for  damages  alleged  to  have 
been  caused  by  the  landlord  illegally  pulling  down  a  wall  dividing  the  leased  pro- 
perty from  the  adjoining  property,  no  action  by  the  landlord  will  lie  en  garantie 
against  the  adjoining  proprietor  who  actually  took  down  the  wall,  whether  the 
allegations  in  the  original  action  be  true  or  false.  Th'it  inasmuch  as  the  wall  was 
fniioyen  and  found  to  be  unfit  to  support  the  warehouses  intended  to  be  built  and 
the  proprietors  used  all  proper  precautions,  and  in  so  pulling  down  and  rebuild- 
ing the  wall  exercised  a  legal  right  in  a  legal  manner,  no  claim  could  arise  against 

them,  either  on  the  part  of  the  landlord  or  of  his  tenant Q.  B. — Lyman  S  Peek, 

12  L.  C.  R.,  p.  368. 

3.  Bes  travaux  faits  par  la  corporation  de  la  cit^  de  Quebec,  en  baissant  ou 
changeant  le  niveau  d'une  rue,  constituent  pour  les  proprietaires  riverains  une 
expropriation  partielle  qui  donne  droit  aux  locataires  d'obtenir  une  diminution 
de  loyer  ou  une  r6siliation  de  leurs  baux.  Les  locataires  ont  aussi  dans  ce  cas 
aa  recours  direct  en  dommages  oontre  la  corporation,  maia  dans  Pespd^e 
actuelle  les  d^fendeurs  n'ayant  demande  ni  une  diminution  de  loyer  ni  la  r^si- 
liatioQ  de  leurs  baux,  et  ayant,  subs^quemment  aux  travaux  faits,  donn6  au 
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demandeur  un  billet  promissoire  pour  le  montant  entier  de  leur  loyer,  doivent 
dtre  condamnSs  a  le  payer — ^C.  R. — Moiz  v»  Holiwell,  1  Q.  L.  R.,  p.  64. 

4.  The  tenant  who  is  sued  in  a  petitory  action  is  not  entitled  to  ask  that 
the  action  be  dismissedi  but  only  that  he  be  dismissed  from  the  cause  when  the 
lessor  declared  by  him  shall  have  been  brought  in.  If  the. lessor  designated  by 
the  tenant,  denies  that  he  is  lessor,  the  tenant,  on  notice  of  such  defence,  will  be 
obliged  to  prove  the  truth  of  his  declaration. — The.  indication  by  the  tenant  of 
the  name  of  his  lessor  must  be  made  by  preliminary  plea  and  not  by  peremptory 
exception. — C.  R. — Dupuis  vs  Bouvier^  27  L.  C.  J.,  p.  339,  7  L.  N.,  p.  92. 

5.  Qu'un  plaidoyer  au  m^rite  demandant  le  renvoi  pur  et  simple  d'une 
action  p6titoire  dirig6e  oontre  un  d6tenteur  precaire  est  mauvaise  et  sera  renvoyee 
avec  d^pens  centre  le  defendeur.  Que  le  d6tenteur  pr6caire  doit  dans  ce  cas 
demander  sa  mise  hors  de  cause,  en  faisant  connaitre,  par  un  plaidoyer  pr61imi- 

naire,  le  nom  de  la  personne  pour  laquelle  11  detient  la  propridt6. — ^C.  R. Lesage 

vs  PrucChomme,  26  L.  C.  J.,  p.  213. 

6.  Que  le  locataire  ou  fermier,  contre  lequel  une  action  r^elle  est  prise, 
peut,  en  dSnonfant  son  bailleur,  #tre  mis  hors  de  cause,  sans  appel  pr6alable  de 
celui-ci. — Casault,  J — Demers  vs  Samsonj  8  Q.  L.  R.|  p.  345. 

See  also  case,  noted  at  C.  C.  2062. — Q.  B Ambault  S  Fisher,  30  L.  C.  J.,  p. 

133. 

1619*  The  lessor  has,  for  the  payment  of  his  rent  and  other 
obligations  of  the  lease,  a  privileged  right  upon  the  moveable  effects 
which  are  found  upon  the  property  leased.— jf  L.  7,  L.  3,  L.  4,  in.  pr. 
et  §  1,  in  qvbih.  cans.  pign.  vd  hyp. ;  L.  4,  De  pactis ;  Paris,  art  161, 
171 ;  Domat,  liv.  1,  tit  4,  sec.  2.  n.  12;  Pothier,  Lonagey  nn.  228,  233, 
234 ;  0.  L.,  2675  ;  C.  N.,  2102.     [XL  81.] 

ATYiendment: — See  amendment  noted  at  C.  C.  2005. 

DECISIONS: — 1.  On  peut  siusir  pour  paiem^^nt  du  loyer  duo  quai  les  effets 
et  marchandises  mis  sur  ce  quai. — Court  of  Appeals. — Jones  &  Lemesurier,  2  R. 
de  L.,  p.  317. 

2.  If  a  Defendant)  pending  a  saisie-gagerie  of  his  furniture  removes  what  is 
so  seized  for  rent  to  other  lodgings,  the  new  landlord  acquires  no  privilege  to  the 
prejudice  of  the  former  landlord. — K.  B. — Oagnon  vs  McLeish,  2  R.  de  L.,  p.  440. 

3.  The  Plaintiff  had  brought  an  action  against  the  Defendant  for  wharf  rent 
and  seized  upon  the  said  wharf  by  process  of  saisie  gagerie  a  certain  quantity  of 
fire  bricks  and  hearth  stones.  The  Dttfendant,  among  other  things,  had  pleaded 
P'iyment  and  a  third  party  had  intervened  to  claim  the  said  bricks  and  hearth 
stones  MS  being  his  property.  The  Court  below  had  held  the  plea  of  payment  to 
be  made  out,  dismissed  the  Plaintiff's  action  and  maintained  the  intervention. — 
It  was  held  in  Appeal  that  the  plea  of  payment  was  not  made  out  and  that  the 
said  fire  bricks  and  hearth  stones  deposited  upon  the  said  wharf,  were  legally 
seized,  under  process  of  saisie-gageriCf  to  secure  a  lawful  demand  for  rent  in 
arrear  for  the  use  of  such  wharf  and  that  the  same  were  liable  and  subject  by  law 
to  the  privilege  of  landlord  super  invectis  et  illatis,  as  goods  and  merchandise 
stored,  kept  and  placed,  for  deposit  and  sale,  upon  the  said  wharf,  by  the  agent 
and  factor  of  the  owner,  who,  under  the  statute  10-11  Vict.,  cap.  10,  had  power 
to  pledge  the  goods.    Consequently,  the  judgments  of  the  Court  below  were 
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reversed,  the  Plaintiff's  action  maintained,  the  seizure  declared  good  and  valid 
a  id  the  intervention  dismissed. — ^Q.  B — Jones  &  Anderson^  2  L.  C.  R.,  p.  154. 

4.  By  the  old  French  law,  which  is  the  law  of  the  land,  and  by  the  decisions 
of  the  Courts  of  law  in  this  country,  a  lessor  has  a  right  to  cause  the  moveable 
effects  and  household  furniture  upon  which  he  has  acquired  a  lien  or  privilege 
and  which  are  removed  from  the  premises  leased,  to  be  saisiB  arritiB  by  process 
oi  Maine  gagerie  or  saine  gageriepar  droit  de  suites  and  this  as  well  for  the  rent 
due  as  for  the  rent  to  accrue  thereafter,  if  there  be  none  due. — Q.  B. — Aylwin 
4;  Oilloran,  4  L.  C.  R.,  p.  360. 

5.  If  a  lessor  has  taken  a  process  of  Maisie  gagerie  against  the  furniture  of 
bis  tenant  while  in  his  house,  he  will  preserve  a  preferential  claim  to  the  preju- 
dice of  a  second  lessor,  although  the  latter  has  not  been  notified  of  the  seizure.— > 
Bbowk  &  Badolby,  J  J. — Bonner  vs  Hamilton,  6  L.  C.  R.,  p.  42. 

6.  The  proceedings  for  saisie  gagerie  and  ejectment  under  the  Act  18  Vict., 
cap.  108,  s.  16,  cannot  be  maintained  unless  founded  on  a  lease  or  a  proof  of  occu- 
pation by  and  with  the  consent  and  leave  of  the  apparent  proprietor.—^  B. — 
Dubeau  &  Dubucy  8  L.  C.  R.,  p.  217. 

7.  Although  the  landlord  has  a  privilege  for  his  rent  upon  the  effects  gar- 
nishing the  premises  leased,  be  cannot  exercise  this  privilege  himself,  but  he  must 
first  obtain  the  process  of  the  Court. — Tasohbrbau,  J, — Oagnon  ve  Hayee,  15  L. 
C.  R.,  p.  170. 

8*  On  an  opposition  claiming  a  privilege  for  rent,  the  Court  held  that  the 
Opposant  could  only  have  a  lien  by  verbal  lease  for  three  terms  expired  and  the 
current  one.  (Court  and  judge's  name  not  given.) — Ricard  vs  St,  Denis,  1  R.  C, 
p.  481. 

9.  No  responsibility  attaches  to  the  exercise  of  an  absolute  right.  Such  is 
the  right  of  a  lessor  to  proceed  at  will  by  way  of  saisie-gagerie  against  his  tenant, 
and  the  exercise  of  such  right  cannot  in  law  give  rise  to  ao  action  of  damages, 
whatever  may  be  the  motive  by  which  the  landlord  is  prompted  and  however 
rigorously  such  right  may  be  exerci8ed.».Q.  B. — Daoid  A  Thomas,  1  L.  C.  J., 
p.  69. 

10.  Qu'un  gage  special  donn6  par  un  locataire  a  son  locateur  pour  silret^  de 
son  loyer,  ne  fait  pas  perdre  k  ce  dernier  son  privilege  sur  les  autres  meubles  du 
locataire. —Bbrthblot,  J. — Terroux  vs  Gareau,  10  L.  C.  J.,  p.  203. 

11.  If  there  be  a  prohibition  in  a  lease  as  to  sub-setting,  a  sub-tenant  cannot 

claim  the  benefit  of  article  1621,  of  the  Civil  Code  of  Lower-Canada,  but  under 

article  1619  his  effect?  will  be  liable  for  the  whole  renc  due  by  the  original  tenant 

to  the  landlord. — Q.  B. — ^Sici^ttr^  de  la  Chariti  de  VHdpital  Giniral  de  Montreal  A 

Yuilej  20  L.  C.  J.,  p.  329. 

12.  That  a  lessor  is  not  debarred  from  seizing ,  by  writ  of  saisie-gagerie  in  a 
direct  action  against  his  tenant,  the  effects  found  on  the  leased  premises, 
notwithstanding  that  such  effects  are  under  seizure  under  a  suit  of  attachment  in 
insolvency  i:i8ued  against  a  sub-tenant  of  the  lessee,  to  whose  estate  the  seized 
effects  belong,  and  notwithstanding  that  the  lessor  may  have  previously  received 
payment  of  portions  of  his  rent  from  such  sub-tenant. — C.  R. — Boyer  vs  Melver^ 
22,  L.  C.  J.,  |».  104. 

13.  In  an  action  of  ejectment  under  the  Lessor  and  Lessee's  Act  the  landlord 
claiming  damages  only  for  the  non-delivery  of  the  leased  premises  at  the  expira- 
tion of  the  lease,  may  join  with  his  action  a  saisie-gagerie  and  seize  the  meubles 


12  Of  the  lease  or  hire  of  things, — Art.  1620  1621. 

meublants  of  the  lessee  to  secure  the  payment  of  damages  to  he  awarded,  and 
that  such  damages  result  from  the  lease  or  from  the  relation  of  lessor  and  lessee. 
— DoHERTY,  J. — Langlois  vs  Eoeque,  5  L.  N.,  p.  156. 

14.  That  a  cart  voluntarily  left  in  the  possession  of  a  tenant  by  a  third 
party  during  several  months,  is  liable  to  seizure  and  sale  by  the  landlord  in 
payment  of  his  rent,  in  the  absence  of  proof  that  the  landlord  haH  reason  to  know 
that  the  tenant  was  not  the  proprietor  of  the  cart. — C.  R — Beaudry  vs  Lafieur, 
24L.C.  J.,  p.  150. 

15.  A  piece  of  land  was  leased  to  be  used  for  making  bricks  out  of  the  clay 
of  the  land.  The  landlord  claimed  privilege  for  rent  on  the  bricks.  The  contestant 
alleged  that  it  was  a  sale  of  the  land  itself  to  make  bricks  as  well  as  a  lease,  and 
that  the  landland  was  not  privileged  on  the  latter.  It  was  held  that  the  landlord 
was  privileged  m  full — Andrews,  J. — Cantin  vs  Morel,  11  Q.  L.  R.,  p.  210. 

16.  An  emphyteutic  lessor  has  not  the  privileges  accorded  bv  this  article. — 
Q.  B Alliott  vs  Eastern  Townships  Bank,  2  Q.  B.  R.,  p.  172. 

17.  Que  le  privilege  du  locateur  surles  effets  gamissant  les  lieuxloues  cesse 
lorsque  ces  efiets  sont  detruits  et  que  tel  privilege  ne  pent  s^etendre  k  I'assu- 
rance  des  effets  qui  formaient  le  gage  du  locateur. — SiioussEAU,  J. —  Wood  vs 
Lamoureux,  15  R.  L.,  p.  313. 

1 8.  Que  la  creance  du  locateur  pour  loyer  et  pour  frais  est  privilegiSe  et 
pr6f(§rable  aux  frais  du  curateur  a  la  cession  de  biens  et  aux  autres  frais  qui  n'ont 
pas  6t6  faits  au  profit  du  locateur  ou  dans  son  int^ret? — Q.  B. — DeBtllefeuille  vs 
DesmarteaUf  15  R.  L.,  p.  544,  1 1  L.  N.  p.  24. 

lil^^O*  In  the  lease  of  houses  the  privileged  right  includes  the 
furniture  and  moveable  effects  of  the  lessee,  and,  if  the  lease  be  of  a 
store,  shop  or  manufactory,  the  merchandise  contained  in  it.  In  the 
lease  of  farms  and  rural  estates  the  privileged  right  includes  every- 
thing which  serves  for  the  labor  of  the  farm,  the  furniture  and 
moveable  effects  in  the  house  and  dependencies,  and  the  fruits  pro- 
duced during  the  lestse. — ff  loc.  cit. ;  Domat,  loc.  cit. ;  Pothier,  Louage, 
nn.  228,  233,  234,  249,  252,  253  ;  C.  N.,  2102.     [11.  81.] 

DECISION  : — ^The  privilege  granted  to  the  lessor  by  the  161st  article  of  the 
Custom  of  Paris  over  moveables  [meubles)  found  in  the  premises  leased  by  them, 
was  founded  on  the  presumption  that  such  moveables  were  the  property  of  the 
lessee.  The  privilege  did  not  extend  to  such  goods  as  the  lessor  must  have  known 
not  to  belong  to  the  lessee. — Q.  B. — Easily  dh  CurS  et  Marg.  de  V  (Euvre  et  Fa- 
brique  de  la  paroisse  du  Saint  Nom  de  Marie  de  MontrMy  12  L.  C.  J<;p.  11,  17  L. 
C.  R.,  p.  418. 

16S1«  The  right  includes  also  the  effects  of  the  under-tenant,  in 
so  far  as  he  is  indebted  to  the  lessee. — ff  L.  11,  §  5,  De  pignorat.  act. ; 
Paris,  art.  162  ;  Pothier,  Louage,  n.  235  ;  Argou,  vol.  2,  p.  288  ;  C.  L., 
2676  ;  C.  N.,  1753  ;  C.  P.,  820.     [II.  81.] 

DECISIONS : — 1.  Le  privilege  du  locateur  s'^tend  aux  meubles  du  sous- 
locataire,  de  la  mdme  maniere  qu^aux  meubles  du  locataire  lui-mSme,  s'il  y  a 
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defense  de  sous-Iouer  dans  1e  bail  entre  le  propria taire  et  le  principal  locataire. 
liOnquMl  y  a  telle  defense  de  souslouer,  le  sous-locataire  eat  vis a-vis  du  proprie- 
taire  dans  la  position  d'un  tiers  dont  les  effets  auraient  et6  d^pos^s  sur  la  pro- 
pri6t6  lou6e  avec  son  consentement.  En  pareil  cas,  Tintervention  du  sous-loca- 
taire dans  une  saisiegagerie  en  vertu  de  laquelle  sen  meubles  auraient  fete  saisis 
pour  tout  le  loyer  du  au  proprietaire,  sera  renvoy6e — ^Torranob,  J. — Arnoldi  vs 
Orimard,  5  R.  L.,  p.  748. 

2.  If  there  be  a  prohibition  in  a  lease  as  to  8ub-)etting,  a  subtenant  cannot 
claim  the  benefit  of  article  1621  of  the  Civil  Code  of  Lower  Canada,  but  under 
article  1619,  his  effects  will  be  liable  for  the  whole  rent  due  by  the  original  tenant 

to  the  landlord. — Q.  B Sceurs  de  la  ChariiSde  VHdpital  G€a4ral  de  Montreal  dt 

TuUe,  20  L.  C.  J.,  p.  329. 

3.  Le  proprietaire  pent  exercer  simultan^ment  son  action  contre  son  loca- 
taire pour  le  loyer  et  son  privilege  sur  les  meubles  qui  garnissent  les  lieux  loues 
et  qui  appartiennent  k  un  sous  locataire  non  reconnu  du  proprietaire,  lors  mdme 
que  ce  sous-locataire  serait  en  faillite  et  que  le  syndic  aurait  pris  possession  des 
dite  meubles.  Le  fait  d'avoir  re^u  plusieurs  termes  de  loyer  du  sous-locataire,  n'a 
pas  Fefiet  d*op6rer  novation  et  de  decharger  le  principal  locataire. — Dorion,  J. — 
Boyer  va  Mclverj  21  L.  C.  J.,  p.  160. 

4.  A  lessor  is  not  debarred  from  seizing  by  writ  of  saisie-gagerie,  in  a  direct 
action  against  his  tenant,  the  effects  found  in  the  leased  premises,  notwithstand- 
ing that  such  effects  are  under  seizure  under  a  writ  of  attachment  in  insolvency 
issued  against  a  sub-tenant  of  the  lessee  to  whose  estate  the  effects  seized  belong 
and  notwithstanding  that  the  lessor  may  have  previously  received  payment  of 
portions  of  his  rent  from  such  sub  tenant. — C.  R. — Boyer  vs  Mclver,  22  L.  C.  J., 
p.  104. 

5.  Que  le  bailleur  d'une  maison,  qui  ne  stipule  pas  au  bail,  que  le  locataire 
n'aura  pas  le  droit  de  souslouer,  et  qui  salt  que  son  locataire  a  sous-lou6,  sera 
condamn^  k  payer  les  frais  d'intervention  faits  par  les  sous-locataires  pour  sous- 
traire  ses  meubles  i  une  saisie  gagerie  pratiquee  par  le  bailleur  principal  dans 

une  poursuite  pour  loyer  et  en  rSsiliation  du  bail  contre  le  locataire  principal. 

Mathibq,  J. — Leprohon  vs  Robb,  13  R.  L.,  p.  576. 

6.  Que  le  locataire  n'a  de  privilege  pour  le  paiement  de  son  loyer,  sur  les 
effets  des  sous-iocataires,  que  jusqu  a  concurrence  de  ce  qu'ils  doivent  au  loca- 
taire, quoique  ces  sous-locataires  aient  lou6  en  contravention  k  une  prohibition  de 
sous-louer. — Mathieu,  J Barry  vs  Dowker,  14  R.  L.,  p.  289. 

7.  Que  celui  qui  sous-loue  un  immeuble  d'un  locataiie  qui  n'a  pas  le  droit 
de  sous-louer,  se  trouve  dans  la  position  d'un  tiers  qui  consent  a  ce  que  ses  meu- 
bles garnissent  la  m>)ison  et  est  par  consequent,  quant  k  ses  meubles,  qui  ont 
garni  la  maison  du  locataire  principal,  sujet  au  privilege  de  ce  dernier. — Loran- 
6BR,  J. — Dupr€vs  DupuiSf  11  L.  N.,  p.  179. 

1622*  It  includes  also  moveable  effects  belonging  to  third  per- 
sons, and  being  on  the  premises  by  their  consent,  express  or  implied, 
but  not  if  such  moveable  effects  be  only  transiently  or  accidentally 
on  the  premises,  as  the  baggage  of  a  traveller  in  an  inn,  or  articles 
sent  to  a  workman  to  be  repaired,  or  to  an  auctioneer  to  be  sold. — 
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ff  1^7,^1,  In  quib.  causispign.;  Paris,  art.  161;  Pothier,  Lov/ige 
nn.  241-5  ;  0.  L.,  2677,  2678.    [II.  81.] 

DECISIONS :— 1.  The  Plaintiff  had  brought  an  action  against  the  Defendant 
for  wharf  rent  and  seized  upon  the  said  wharf  by  process  of  taine  gagerie  a 
certain  quantity  of  fire  bricks  and  hearth  stones.  The  Defendant,  among  other 
things,  had  pleaded  payment  and  a  third  party  had  intervened  to  claim  the  said 
bricks  and  hearth  stones  as  being  his  property.  The  Court  below  had  held  the 
plea  of  payment  to  be  made  out,  dismissed  the  Plaintiff's  action  and  maintained 
the  intervention. — It  was  held  In  Appeal  that  the  plea  of  payment  was  not  made 
out  and  that  the  said  fire  bricks  and  hearth  stones  deposited  upon  the  said  wharf, 
were  legally  seized,  under  process  of  saisie-gagerie,  to  secure  a  lawful  demand  for 
rent  in  arrear  for  the  use  of  such  wharf  and  that  the  same  were  liable  and  subject 
by  law  to  the  privilege  of  landlord  super  invectis  et  illatU,  as  goods  and 
merchandise  stored,  kept,  and  placed,  for  deposit  and  sale,  upon  the  said  wharf, 
by  the  agent  and  factor  of  the  owner,  who,  under  the  statute  10-11  Vict.,  cap.  10, 
bad  power  to  pledge  the  goods.  Consequently,  the  judgments  of  the  Court 
below  were  reversed,  the  Plaintiff^s  action  maintained,  the  seizure  declared  good 
and  valid  and  the  intervention  dismissed. — ^Q.  B. — Jones  &  Anderson,  2  L.  C.  R.^ 
p.  154. 

2.  A  hotel  keeper  has  no  lien  or  privilege  on  a  piano  for  rent  of  a  room 
hired  for  a  night  for  the  purpose  of  giving  a  concert  by  a  person  who  had  hired  or 
borrowed  the  room,  and  the  owner  of  the  piano  has  a  right  to  revendicate  it  and 
to  recover  damages  for  its  detention  by  such  hotel  keeper. — Smith  &  Mondblbt, 
JJ-- Proton  vs  Hogan,  4  L.  C.  R.,  p.  414. 

3.  Held,  in  the  Circuit  Court  (Berthelot,  J.),  that  all  goods  put  into  the 
leased  premises,  even  by  a  third  party  for  a  short  time  or  lor  any  particular  object 
are  liable  for  the  landlord's  privilege  for  rent  Goods  placed  in  a  part  of  a  store 
leased  as  a  bonded  (Custom)  warehouse  are  so  liable  for  rent  accrued  previously 
and  this  notwithstanding  that  the  storage  has  been  paid  by  the  owner  of  the  goods 
to  the  tenant  previous  to  seizure. 

In  the  Court  of  Appeals  it  was,  however,  held  that  the  privilege  granted  to 
the  proprietor  by  the  IGlst.  article  of  the  Custom  of  Paris  over  meuhles  found  on 
the  premises  leased  by  him,  is  founded  on  the  pre8umption  that  such  moveables 
are  the  property  of  the  lessor  and  such  privilege  does  not  extend  to  moveables 
which  the  proprietor  must  have  known  not  to  belong  to  the  lessee.  Goods  tem- 
porarily deposited  in  that  part  of  a  store  leased  as  a  bonded  warehouse  are  not 
liable  to  the  landlord's  privilege.  (Judgment  of  the  Court  below  reversed.) — 
SBHBLB..»Goods  delivered  to  a  carrier  for  carriage,  or  to  persons  exercising  a  public- 
trade  or  employment  to  be  wrought  or  managed  in  the  way  of  such  trade ;  goods 
of  a  principal  in  the  hands  of  his  factor  or  in  the  hands  of  brokers,  auctioners  or 
commission  merchants,  are  not  liable  to  the  landlord  s  privilege  for  rent — Q. 
B Eastty  vs  Fabrique  of  Montreal,  17  L.  C.  R.,  p.  418,  12  L.  C.  J.,  p.  11. 

4.  A  hotel-keeper  has  no  lien  on  a  piano  brought  into  the  hotel  by  a  perma- 
nent boarder,  as  against  the  owner  of  the  piano,  for  the  board  of  the  boarder.«-i^ 
Smith,  J. — Nordheimer  vs  Hogan,  2  L.  C.  J.,  p.  281. 

6.  The  lessor  of  a  concert  room  has  no  lien  on  a  piano  temporarily  placed 
there  for  an  evening  concert,  for  the  rent  of  the  room,  as  against  the  proprietor 
of  the  piano,  who  is  not  the  lessee  of  the  room.— Smith,  J.— .Pearce  vs  City  of 
Montreal,  3  L.  C.  J.,  p.  122. 
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6.  The  goods  seized  in  this  cause  in  the  warehouse  owned  by  the  Respondent, 
were  at  the  time  of  the  seizure  the  property  of  the  Appellants,  and  had  been  by 
them  pUced  therein  for  temporary  storage,  under  an  agreement,  at  a  certain  rate 
therefor,  by.  the  Appellants  with  the  tenants  of  the  Respondent,  in  occupation  of 
the  warehouse,  for  the  purposes  of  such  storage.  Heldj  that  the  privilege  of  the 
landlord  of  the  warehouse,  for  rent  accrued  due  to  him  and  unpaid  by  his  tenants 
at  the  time  of  the  said  seizure,  did  not  affect  the  said  goods,  except  for  the 
amount  of  such  storage  rate  as  might  be  legally  due  by  the  owner  of  the  goods 
stored  to  the  tenant. — Q.  B. — Renaud  A  Hoodf  12  L.  C.  J.,  p.  197. 

7.  L*adjudicataire  de  meubles  saisis,  loues  depuis  leur  vente judiciaire,  ne  pent 
les  soustraire  au  privilege  du  locateur  lorsqu'ils  ont  toujours  garni  la  maison  lou6e. 
— .3BRTHBL0T,  J^^-L^DcUU  V8  LobelU,  16  L.  C.  J.,  p.  54. 

8.  The  articles  enumerated  in  the  art.  1622  C.  C.  L.  C,  as  exempted  from 
the  landlord's  privilege  are  only  illustrative  of  the  description  of  effects  which  are 
exempted.  A  piano  stored  with  a  piano  dealer  by  a  third  party  is  only  transiently 
on  the  premises,  and,  therefore,  is  not  subject  to  the  landlords  privilege  for  rent 
Q.  B. — Ireland  &  Henry,  22  L.  G.  J.,  p.  3l>7. 

9.  Respondent  leased  a  mill  to  one  Taylor,  and  sued  out  a  writ  of  eaisie- 
gagerie  for  rent  due,  under  which  a  quantity  of  timber  was  seized.  The  Appellants 
intervened  in  the  cause  and  claimed  the  tunber  seized  as  being  theirs.  The 
Court  below  dismissed  their  intervention.  Appellants  say  this  timber  was  only 
transiently  and  accidentally  on  the  premises  leased  for  the  purposes  of  being 
sawed  and  not  liable  to  rent  under  art.  1620  and  1622.  Their  pretention  is  well 
founded,  the  judgment  must  be  reversed  and  Appellants  declared  proprietors  of 
lumber  seized,  less  what  belongs  to  Taylor. — Price  A  Hall,  2  Q.  L.  R.,  p.  88. 

10.  Cdte  purchased  an  agricultural  implement  from  Gingras,  a  dealer  in  such 
things,  with  the  understanding  that  it  should  be  removed  without  delay.  Shortly 
after  the  sale  C6t6  went  for  it,  but  in  consequence  of  snow  having  fallen  and  ice 
formed  about  the  instrument,  it  was  feared  that  it  might  be  injured  by  the 
cutting  of  it  out,  and  it  was  allowed  to  remain  until  the  spring — some  months— 
when  it  was  seized  for  rent  due  by  Gingras — Held,  that  under  the  circumstaoces 
it  was  transiently  and  accidentally  on  the  premises  and  not  subject  to  the  land- 
lord's privilege ^Mbrbdith,  C.  J.-^McOreevy  vs  Oingraa,  3  Q.  L.  R.,  p.  196. 

11.  Que  le  privilege  que  le  locateur  pent  exercer,  pour  le  paiement  de  son 
loyer,  sur  les  effets  mobiliers  qui  sonc  trouv6s  sur  la  propri6t6  lou§e  en  vertu  de 
Fartide  1619  C.  C,  ne  s'Stend  pas  aux  effets  mobiliers  appartenant  k  des  tiers  et 
qui  ne  sont  sur  la  propriSt6  louee  que  temporairement. — Q.  B. — Price  A  Hallj  10 
B.  L.,  p.  120. 

12.  Que  le  moulin  &  coudre  en  la  possession  du  locataire,  quand  mSme  il 
n'en  a  pas  la  propri^t6,  est  siget  au  privilege  du  bailleur  pour  son  loyer.— 
Mbrbdith,  J. — Michaud  vs  OuilbauUf  6  Q.  L.  R.,  p.  156. 

13.  A  horse  left  in  the  possession  of  a  tenant  by  a  third  party  is  not  liable 
to  seizure  and  sale  by  the  landlord  in  payment  of  his  rent,  if  the  landlord  had 
notice  that  the  tenant  was  not  the  proprietor  of  the  horse. — ^Tasohbbbau,  J.— . 
Sheridan  vs  Tolan,  5  L.  N.,  p.  298. 

14.  Where  it  appeared  that  the  effects  seized  by  the  lessor  on  the  premises 
leased,  consisting  of  horses  and  vehicles,  were  continuously  in  the  possession  of 
the  husband  of  the  lessee,  though  they  were  used  by  him  in  travelling  most  of 
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the  time,  the  exception  mentioned  in  C.  C.  1622,  excluding  eflfects  transiently  on 
the  premises,  does  not  apply C.  R. — Thomas  vs  Coombtt  7  L.  N.,  p.  77. 

1623*  In  the  exercise  of  the  privileged  right  the  lessor  may 
seize  the  things  which  are  subject  to  it,  upon  the  premises,  or  within 
eight  days  after  they  are  t^iken  away.  If  the  things  consist  of  mer- 
chandise, they  can  be  seized  only  while  they  continue  to  be  the 
property  of  the  lessee. — Paris,  art.  171  ;  Louet  et  Brodeau,  art.  161, 
n.  1 ;  Pothier,  Louage,  nn.  257,  261 ;  Pro.  Civ.,  p.  193 ;  Inst,  sur  les 
Convent.,  pp.  208-4 ;  C.  L.,  2679  ;  C.  K,  2102.     [II.  81.] 

DECISIONS  : — I*  An  MCtion  will  lie  by  a  landlord  against  a  tenant,  who  has 
abandoned  a  house  leased  to  him  for  a  term  of  years  under  a  notarial  contract,  in 
consequence  of  the  bad  state  of  the  repairs  of  the  same,  anrl  a  tenant  is  liable  for 
the  rent  for  the  whole  term  of  the  lease  an  i  a  saiaie  gag  trie  par  droit  de  suite 
will  be  declared  good  though  no  rent  was  due  at  the  time  of  the  abandonment. — 
C.  R Boulangei  vs  Doutre^  4  L.  C.  R.,  p.  170. 

2.  By  the  old  French  law,  which  is  the  law  of  the  land,  and  by  the  decisions 
of  the  Courts  of  law  in  this  country,  a  lessor  has  a  right  to  cause  the  moveable 
effects  and  household  furniture  upon  which  he  has  acquired  a  lien  or  privilege 
and  which  are  removed  from  the  premises  leased,  to  be  saisie  arr^lis  by  process 
of  saisie  gagerie  par  droit  de  suite  and  this  as  well  for  rent  due,  if  there  be  any  so 

due,  as  for  the  rent  to  become  due,  if  there  be  none  due. — Q.  B Ay  twin  A 

Gilloran,  4  L.  C.  R.,  p.  360. 

3.  In  August  1883,  Bonner  took  out  a  saisie  gagerie  against  the  goods  and 
chattels  of  Hamilton,  then  his  tenant.  In  September  1854,  he  obtained  judg- 
ment, but  he  did  not  execute  the  same  at  that  time.  In  May  1855  these  goods 
and  chattels  were  removed  into  the  premisf>s  of  Johnston.  A  saisie  gagerie  par 
droit  de  suite  was  taken  out  by  Bonner  within  eight  days,  but  some  time  after  the 
expiration  of  the  eight  days  he  took  out  a  venditioni  exponas  in  virtue  of  which^ 

after  several  contestations,  the  goods  and  chattels  in  question  were  sold Held: 

That  Bonner  had  lost  his  privilege  as  lessor  and  that  Johnston  had  acquired  a 
privilege  upon  the  goods  and  chattels. — Q.  B. — Johnston  d:  Bonner ,  7  L.  C.  R., 
p.  81. 

4.  La  saisie  par  droit  de  suite  pent  dtre  exercee  apr^s  les  huit  jours.— C.  R« 
Mondelet  vs  Powevj  1  L.  C.  J.,  p.  276. 

5.  A  lessor,  like  an  hypothecary  creditor,  can  pursue  a  third  party  who 
holds  property  subject  to  his  claim  for  rent,  without  bringing  into  Court  at  the 
same  time  his  debtor.— A  piano  belonging  to  a  third  party,  but  prove  i  to  have 
been  in  the  lessee's  house  as  a  meuble  tneublantf  may  be  revendicated  by  the 
landlord,  in  the  hands  of  the  proprietor  of  the  piano,  by  saisie- gagerie  par  droit 
de  suite  within  eight  days  after  its  removal  from  the  house.— If  the  article  sought 
to  be  revendicated  cannot  be  found,  the  Defendant  into  whose  possession  it  has  been 
traced,  will  be  ordered  to  restore  it  to  the  house  from  which  it  has  been  taken,  or 
to  pay  the  value  to  the  landlord. — Q.  B Auld  A  Laurantj  8  L.  C.  J.,  p.  146. 

6.  La  saisie-gagerie  par  droit  de  suite  pent  etre  exero^e  apres  les  huit  jours, 
et  ce,  m6me  aprds  I'expiration  du  bail. — Badolbt,  J. — Beaudry  vs  Rodier,  10  L. 
C.  J.,  p.  202. 
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7.  Le  bailleur  qui  a  exerc6  une  saisie-gagerie  par  droit  de  suite,  pour  du 
loyer  non  6chu,  est  tenu  de  prouverque  les  lieux  lou^sne  sont  plus  sufSsamment 

gamis  de  meubles  pour  assurer  le  payemeut  du  loyer ^Mokk,  J. — Traeey  vs 

LazurCj  10  L.  Q.  J.,  p.  256. 

8.  As  between  landlord  and  tenant  the  saisie-gagerie  par  droit  de  suite  may 
be  made  after  eight  days  from  the  removal  of  the  goods  from  the  leased  premises. 
— ^Torrance,  J. — Serrurier  vs  Lagarde,  13  L.  C.  J.,  p.  252. 

9.  A  landlord's  gage  on  the  eff«*cts  in  the  premises  leased,  will  not  prevent 
the  sale  of  the  ejects  to  a  third  party,  even  when  rent  is  due,  unless  the  landlord 
seizes  and  prosecutes  the  seizure  to  judgment. — ^Torraxce,  J. — Archibald  vs  ShaiOj 
14  L.  C.  J.,  p.  277. 

10.  Par  la  loi  du  pays  et  la  jurisprudence  des  tribunaux,  un  bailleur  a  le 
droit  de  faire  saisir-arrSter,  par  voie  de  saisie-gagerie  par  droit  de  suite,  les  meu- 
bles et  efiets  de  son  locataire  qui  ont  6t6  enleves  des  lieux  lou6s,  et  ce,aussi  bien 
pour  les  loyers  a  ^choir  quand  11  n'y  en  a  pas  de  dus,  que  pour  ceux  d6j&  dus  et 
echus.  Ces  meubles  et  efiets  sont  affect^s  au  droit  de  gage  et  privilege  du  bail- 
leur, pour  le  paiement  des  loyers  dus  et  &  devenir  dus  en  vertu  du  bail  ou  de  la 
convention.  Le  fait  seul  de  la  part  du  locataire  d'avoir  enlev6  les  meubles  qui 
gamissaient  les  lieux  lou^s  pour  surete  du  paiement  des  loyers,  et  de  les  avoir 
transport's  ailleurs,  donne,  en  faveur  du  bailleur,  ouverture  au  droit  d'action, 
non-seulement  pour  les  loyera  alors  6chus,  mais  de  plus  pour  le  recouvrement  de 

ceux  k  6cheoir  en  vertu  du  bail  ou  de  la  convention. — Bbrthelot,  J. Houle  vs 

Godh'ef  18  L.  C.  J.,  p.  151. 

11.  Que  le  locateur  ne  pent  pas,  par  un  acte  sous  seing  priv6,  pass'  entre 
lui  et  une  tierce  personne,  prolonger  pendant  plus  de  hult  jours  apres  leur  sortie 
des  lieux  lou's,  I'exercice  du  privilege  que  lui  donne  la  loi  sur  les  meubles  les 
gamissant,  qui  sont  la  propri6t6  d^un  tiers :  que  son  privilege  est  absolument 
eteint  aprds  le  d61ai  de  huit  jours  et  qu*il  ne  pent  pas  alors  exercer  la  saisie 
revendication. — Casault,  J. — Seam  vs  Vezina,  6  Q.  L.  R.,  p.  93. 

12.  Que  la  saisie  par  droit  de  suite  doit  Stre  faite  dans  les  huit  jours  qui 
suivent  le  deplacement  et  que,  si  elle  est  faite  apr^s  ce  d'lai,  le  d'fendeur  pourra 
en  demander  la  nullite. — Mathibu,  3.—Liiieill6  vs  Couillardj  14  R.  L.,  p.  653. 

13.  Where  a  tenant,  who  was  insolvent,  fraudulently  transferred  his  stock 
in  trade  to  one  of  his  creditors,  a  saisiearrit  avant  jugement  issued  by  the  land- 
lord in  the  hands  of  the  said  creditor,  within  eight  days  from  the  removal,  was 
maintained  for  the  amount  of  rent  due  and  to  become  due  under  the  lease,  the 
efiects  being  subject  to  the  landlord's  lien  for  rent.— jBTri:,  J. — Lyman  vs  MeDiar- 
midj  6  L.  N.,  p.  1 62. 

14.  Que  la  saisie-gagerie  par  droit  de  suite  peut-etre  exercee  contre  le  loca- 
taire aprds  les  huit  jours  de  son  depart  et  mSme  aprds  Pexpiratlon  du  bail,  sauf 
]e6  droits  des  tiers — Gabon,  J. — Thouin  vs  Rosaine^  7  L.  N.,  p.  287. 

16SM*  The  lessor  has  a  right  of  action  in  the  ordinary  course  of 
law,  or  by  summary  proceeding,  as  prescribed  in  the  Code  of  Civil 
Procedure  : 

1.  To  rescind  the  lease  :  First,  When  the  lessee  fails  to  furnish 
the  premises  leased,  if  a  house,  with  sufficient  furniture  or  moveables 
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effects,  and,  if  a  farm,  with  sufficient  stock  to  secure  the  rent  as 
required  by  law, — unless  other  security  be  given ;  Secondly,  When 
the  lessee  commits  waste  upon  the  premises  leased;  Thirdly,  When 
the  lessee  uses  the  premises  leased  for  illegal  purposes,  or  contrary  to 
the  evident  intent  for  which  they  are  leased; 

2.  To  recover  possession  of  the  premises  leased  in  all  cases 
where  there  is  a  cause  for  rescission,  and  where  the  lessee  continues 
in  possession,  against  the  will  of  the  lessor,  more  than  three  days 
after  the  expiration  of  the  lease,  or  without  paying  the  rent  accord- 
ing to  the  stipulations  of  the  lease,  if  there  be  one,  or  according  to 
article  1608,  when  there  is  no  lease ; 

3.  To  recover  damages  for  violation  of  the  obligations  arising 
from  the  lease  or  from  the  relation  of  lessor  and  lessee. 

He  has  also  a  right  to  join  with  any  action  for  the  purposes 

above  specified,  a  demand  for  rent,  with  or  without  attachment,  and 

attachment  in  recaption  when  necessary. — ■ff'L.  61,  L.  64,  §  1,   ioc, 

covd, ;  Cod.  L.  3,  De  loc,  et  cond. ;  Domat,  liv.  1,  tit.  4,  sec.  2,  nn.  15, 

16 ;  Pothier,  Louage,  nn.  318,  322,  323  ;   2  Bourjon,  p.  54,  nn.  16,  18, 

p.  55,  n.  26,  p.  56,  nn.  27  et  seq  ;  C.  N.,  1752,  1766, 1729.  [II.  81.] 

DECISIONS : — I.  Waste  is  a  sufficient  cause  for  the  resiliation  of  a  lease,  es- 
pecially where  the  parties  have  covenanted  that  the  tenant  shall  not  commit 
waste ^K.  fi. — Denis  vs  Burray,  I  R.  de  L.,  p.  505. 

2.  The  covenant  in  the  lease  of  a  pew  in  a  church,  by  which  covenant  it  is 
agreed  that  in  default  of  payment  of  the  rent  to  accrue  at  the  period  fixed  by 
the  lease,  such  lease  will  immediately  become  null  and  void  and  of  no  effect  and 
that  it  will  be  lawful  to  the  lessors  forthwith  to  take  possession  of  the  pew  leased 
and  to  proceed  to  re-let  the  same,  without  being  bound  to  give  any  notice  thereof 
to  the  lessee,  is  not  a  covenant  which  will  be  regarded  as  a  clause  comminatoiref 
but  is  a  covenant  the  execution  of  which  will  be  enforced. — Q.  B.-^Riekard  & 
GurS  et  Mary,  de  V  (Eavre  et  Fabrique  de  Quebec,  5  L.  C.  R.,  p.  3. 

3.  That  creditors  cannot  seize  nor  sell  the  unexpired  term  of  a  lease  held 
by  their  debtor,  such  right  existing  only  in  favor  of  the  landlord  under  the  16 
Vict.,  cap.  200,  sec.  11,  which  is  an  exception  to  the  common  law. — Bowbn,C.  J. — 
Hobbs  vs  Jackson,  10  L.  C.  R..  p.  197. 

4.  Under  the  Lessors  and  Lessees  Act  (C.  S.  L.  C,  c.  40)  the  Court  has  no  au- 
thority to  rescind  a  lease  made  to  the  Plaintiffs  by  the  Defendants  on  account  of 
a  change  in  the  destination  of  the  neighbouring  property  previous  to  the  time 
when  the  Plaintiffs'  lease  came  into  effect,  and  that  the  action,  which  was  founded 
on  alleged  injury  arising  from  a  leasing  of  the  adjoining  premises  for  military  bar- 
racks was  premature,  being  brought  in  February,  whereas  the  Plaintiffs'  lease 
only  commenced  on  the  1st  May  1862 — Monk,  J.-^Crathern  vs  Soeurs  de  St 
Joseph  de  VHdtel  Dieu,  12  L  C.  R.,  p.  497. 

5.  That  the  action  for  the  rescission  of  a  lease  only,  without  any  demand 
for  arrears  of  rent  or  for  damages,  may  be  brought  under  the  Lessors  and  Lessees 
Act,  and  the  jurisdiction  of  the  Court  will  be  determined  by  the  amount  of  the 
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annual  rent  of  the  premises. — Tasohbrbau,  J. — Ouy  vs  Goudreault,  14  L.  C.  R. 
p.  202. 

6.  The  default  of  a  lessee  to  pay  the  rent  stipulated  is  alone  suffioient  to 
enable  the  lessor  to  obtain  the  rescission  of  the  lease  by  proceedings  under  the 
Lessors  and  Lessees  Act,  without  its  being  necessary  to  allege  and  prove  the 
neglect  of  the  lessee  to  garnish  the  premises  with  sufficient  moveables  to  answer 
for  the  stipulated  rent — ^Q.  B. — Cary  &  Johnston,  15  L.  C.  R.,  p.  260. 

7.  A  proprietor  can  maintain  an  action  to  recover  for  the  use  and  occupation 

of  his  land  by  the  Defendants  without  proof  of  any  lease. Q.  B. Harrower  & 

Wilkie,  15  L.  G  R,,  p.  427. 

8.  An  action  of  ejectment  cannot  be  brought  under  the  Act,  C.  S.  L.  C, 
cap.  40,  respecting  lessors  and  lessees,  unless  there  be  a  lease,  or  a  holding  by 
pennission  of  the  proprietor  without  lease,  i.  €.,  unless  the  relation  of  landlord 
and  tenant  exists  between  the  parties.— Where  the  plaintiff  alleges  that  there  is 
no  lease  or  holding  by  his  permission,  the  defect  cannot  be  cured  or  supplied  by 
the  allegation  of  the  Defendant,  in  his  plea  to  the  merits,  that  there  was  a  lease. 
— C.  R. — Doran  vs  Duggan^  2  L.  G.  L.  J.,  p.  127. 

9.  La  demanderesse  a  une  action  par  le  statu t  provincial,  18  Vict.,  ch.  108 
pour  reclamer  simplement  des  dommages  resultant  de  la  violation  d'une  clause 
du  bail,  quoique  ce  bail  soit  expire — Lo  loyer  annuel  regie  la  juridiction  dont 
ressortissent  ces  causes.— Monk,  J — Bidard  vs  Doriony  3  L.  G.  J.,  p.  253. 

10.  No  action  lies  against  an  assignee  under  the  Insolvent  Act,  to  resiliate  a 
lease  made  to  the  insolvent  prior  to  his  insolvency,  on  the  ground  that  the  prem- 
ises are  not  garnished  with  sufficient  moveables  to  secure  the  rent— Tasohb- 
RBAU,  J. — Anderson  vs  Wurtele,  2  R.  G.,  p.  111. 

11.  No  saisiearrit,  nor  capias,  can  issue  at  the  suit  of  a  landlord  for  future 

rents  against  his  tenant  on  the  ground  of  diminution  of  the  meubles  meublants. 

Maokay,  J. — O^Brien  vs  LajeunessCj  2  R.  G.,  p.  482. 

12.  The  Defendant  was  a  kept  mistress  and  living  as  such  in  a  house  belong- 
ing to  the  Plaintiff,  but  without  it  being  proved  to  be  to  his  knowledge  j  and  in 
the  same  house  was  another  kept  woman  living  with  the  Defendant.    Held  to 

be  a  cause  of  resiliation  of  lease. — ^Maokay,  J Beaudry  vs  Champagne   12  L.  G 

J.,  p.  288.  ' 

13.  Unlocataire  n'est  tenu  d'avoir  dans  la  maison  louee  que  les  meubles 

Buffi^ants  pour  r6pondre  d'un  terme  de  sa  location. — Beaudry,  J Garcau  vs 

Faquetj  14  L  C.  J.,  p.  267. 

14.  Laction  en  resiliation  de  bail  existe  pour  d'autres  causes  que  pour 

celles  mentionnees  dans  Particle  1624  du  Gode Loranoer,  J Cairns  vs  Pou- 

l€<(«,  6  R.  L,  p.  3. 

15.  The  writ  in  an  ejectment  case  need  not  be  specially  styled  as  such  •  and 
an  order  to  appear  on  the  return  day  is  sufficient  without  saying  «'  at  noon  " 
on  such  day —An  action  in  ejectment  lies  against  an  insolvent  and  his  assignee 
to  obtain  possession  of  premises,  the  lease  for  which  expired  before  the  assign- 
ment  j  and  the  Superior  Gourt  is  properly  seized  of  such  a  case  by  writ  of  sum- 
mons, notwithstanding  section  50  of  the  Insolvent  Act  of  1869 An  action  under 

the  Lessors  and  Lessees  Act  lies  in  a  case,  where  the  lessee  alter  the  expiration  of 
his  lease  an*!  b-fore  giving  up  the  premises  makes  an  assignment  in  insolvency 

and  the  assignee  takes  possession  of  the  premises.— Bbrthblot,  J Fraser  Ins- 

tiiuU  vs  Moorsj  19  L.  G.  J.,  p.  133. 
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\  6.  Four  obtenir  la  resoision  du  bail  il  doit  Stre  prouv4  que  les  meubles 
exploitables  ne  sont  pas  suffisants  pour  repondre  des  termes  dus  et  a  6cheoir  du 
loyer  de  PannSe  courante,  et  le  proprietaire  ne  peut  exiger  que  cekte  valeur  cor- 
responde  en  outre  aux  termes  du  loyer  de  Panose  qui  ont  dej4  ^t^  paySs  )  c^est- 
a  dire  il  n'est  pas  n^cessaire  que  cette  valeur  soit  egale  au  loyer  de  toute  rann6e 
si  une  partie  de  ce  loyer  a  deja  6t6  payee. — Uint^r^t  ne  court  pas  ex  lege  sur  les 
cotisations  pay6es  par  le  proprietaire  pour  le  compte  du  locataire. — ^Tbssieb.  J. — 
Desloriers  va  Lambert^  1  Q.  L.  R.,  p.  365. 

17.  Where  premises  were  permitted  by  the  Defendant  to  be  used  for  pur- 
poses of  prostitution,  it  was  held  sufficient  ground  for  the  rescision  of  the  lease. — 
Jbtt£,  J. — Life  Association  of  Scotland  vs  Dotonie,  4  L.  N.,  p.  47. 

18.  Que  le  fait  de  convertir  un  hangar  en  ^curie,  ne  constitue  pas  une 
infraction  au  bail,  alors  mSme  qu'il  y  est  stipule  qu'il  ne  sera  pas  permis  au  loca* 
taire  ''de  faire  aucun  changement,  demolition  ou  amelioration  dans  les  lieux  lou6s 
"  sans  le  consentement  ezprds  de  la  bailleresse/'  et  ne  peut  donner  lieu  &  la  resi- 
liation  du  bail. — Mousseau,  J. — Mithot  vs  JacqueSy  7  L.  N.,  p.  384. 

19.  A  fire  having  partly  destroyed  the  leased  premises,  it  was  held  that, 
under  the  circumstances,  the  landlord  had  a  right  to  resiliate  the  lease. — Raik- 
viLLB,  J.— Penny  vs  Herald  Publishing  Co,,  27  L.  C.  J.,  p.  83. 

20.  That  under  a  lease  wherein  the  rent  is  payable  on  the  first  day  of  May, 
that  day  belongs  entirely  to  the  lessee,  and  an  action  taken  on  that  day  for  non- 
payment of  the  rent  then  to  become  due  is  premature.  The  water  tax  payable 
under  a  lease  is  not  due  to  the  lessor  but  to  the  City. — Q.  B. — Donaldson  & 
Charles,  27  L.  C.  J.,  p.  87. 

21.  Que  le  proprietaire  d'un  immeuble  loue  par  son  auteur  ne  peut  intenter 
Paction  petitoire  contre  le  locataire,  quand  il  (le  proprietaire)  a  reconnu  le  bail, 
mais  que  s'il  veut  expulser  il  doit  proceder  par  Paction  personnelle  en  expulsion. 
— ^Q.  B^^^Boudreau  &  Dorais,  10  H.  L.,  p.  458. 

22.  Que  le  fermier  ou  locataire  d'une  terre  qui  notifie  le  bailleur  de  cette 
terre,  qui  en  avait  ete  en  possession  plus  de  dix  ans  auparavant,  que  lui,  le  loca- 
taire, est  proprietaire  de  cette  terre,  et  qui  defend  en  mSme  temps  a  son  bailleur 
de  mettre  le  pied  sur  cette  terre,  trouble  par  1&  le  possesseur  et  lui  donne  le 
droit  de  se  pourvoir  contre  lui  par  action  possessoire.— C.  R. — Paquettevs  Binette^ 
11  R.  L.,  p.  485. 

23.  Qu'une  demande  seulement  pour  loyer  echu,bien  qu*accompagnee  d'une 
saisie-gagerie,  ne  tombe  pas  sous  les  dispositions  speciales  etablies  par  les  articles 
887  &  899  C.  P.  C Cimon,  J^^Bellerose  vs  Forest,  9  L.  N.,  p.  66. 

24.  Que  nonobstant  la  clause  '^  que  Pintime  sera  dechu  de  plein  droit  de  la 
"  possession  de  son  banc  si  la  rente  n'en  est  pas  payee  &  une  date  determinee  en 
<<  sorte  que  la  Fabrique  soit  obligee  d'en  poursuivre  le  recouvrement  en  justice," 
Pintime  ne  doit  pas  etre  depossede  s'il  a  offert  les  arrerages  de  rente  avant  la 

poursuite Q.  B. — Fabrique  de  Trois- Pistoles  &  Bilanger^  12  Q.  L.  R.,  p.  189,  9 

L.  N.,  p.  346,  14  R.  L.,  p.  575. 

25.  See  also  case  noted  at  C.  C.  1660.^-  Mathieu,  Z,*-^Rerald  Publishing  Co, 
vs  CochenthalcTf  11  R.  L.,  p.  605. 

26.  Que  le  fait  de  fermer  une  boutique  de  boucher,  pendant  un  certain 
temps,  ne  constitue  pas  un  changement  de  Petat  des  premisses  louees,  si  lors  du 
bail  les  premisses  en  question  n'avaient  pas  une  clientele  qui  leur  appartenait. — 
Mathieu,  J. — Latreille  vs  Charpentier,  29  L.  C.  J.,  p.  233. 
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27.  Un  locataire  peut  d6placer  librement  les  meubles  qui  maDifestement 
exc^dent  le  gage  qu'il  est  tenu  de  donner  a  son  locateur,  at  ce  dernier  ne  peut 
dans  ce  cas,  saisir-gager  par  droit  de  suite  les  dits  biens  meubles  ainsi  eniev6s 
sans  fraude ^C.  R. — Black  vs  Edwards,  29  L.  C.  J.,  p.  246. 

28.  Que  le  locataire  n'est  tenu  de  meubler  les  premisses  qui  lui  sont  lou6es 

que  de  meubles  suffisants  pour  garantir  le  terme  4chu  ou  a  ^choir. — C.  R Lynch 

vs  BeeveSf  1 5  R.  L.,  p.  148. 

29.  A  house  was  rented  as  a  store  and  a  dwelling  and  the  lessee's  assignee 
subsequently  used  a  portion  of  it  as  a  club  room.  This  was  held  to  be  no  ground 
for  rescinding  the  lease. — Q.  B. — Black  dp  Dorvalf  29  L.  C.  J.,  p.  326. 

30.  The  Defendants  had  leased  certain  land  with  stipulation  that  it  should 
be  sub-let  only  to  persons  approved  of  by  them,  that  no  liquor  was  to  be  sold 
thereon  and  that  Defendants  should  have  right  of  entry  at  any  time  and  the  right 

of  ejectment  of  any  tenant  who  did  not  conform  to  the  terms  of  the  lease Held^ 

that  the  Defendants  were  justified  in  causing  the  demolition  of  buildings  existing 
on  such  land,  the  buildint^  in  question  being  used  for  the  sale  of  spirituous 
liquors,  contrary  to  law,  and  for  purposes  of  prostitution,  and  the  Defendants  never, 
having  authorized  the  construction  thereof  by  the  PlaiotifiP,  whose  occupancy, 
moreover,  was  not  proved. — ^Torbancb,  J. — Bacon  vs  Canadian  Pacific  Railway f 
M.  L.  R.,  2  S.  C,  p.  277. 

3 1 .  Que  la  Cour  qui  prend  connaissance  des  causes  entre  locateurs  et  loca- 
taires,  ne  constitue  pas  un  tribunal  different  de  la  Cour  Sup^rieure ;  que  c'est  au 
contraire  le  meme  tribunal  si^geant  sp^cialement  pour  ces  causes ;  qu'en  conse- 
quence, le  defendeur  qui  pretend  que  la  cause  ne  tombe  pas  sous  I'acte  des  loca- 
teurs et  locataires  ne  peut  faire  valoir  Pexception  de  juridiction,  mais  que  le  re- 
cours  qui  lui  compete  est  I'exception  &  la  forme  par  laquelle  il  se  plaint  de  I'in- 
suffisance  des  delais  d'assignation. — C.  R. — Morgan  vs  Dubois,  32  L.  C.  J.,  p.  110 
and  p.  204. 

32.  Que  les  poursuites  sommaires  entre  locateurs  et  locataires  autoris^es  par 
1624  G.  C.  et  887  et  suivant  C.  C.  P.,  ne  peuvent  pas  etre  adopt6es  pour  le  recou- 
▼rement  exclusif  des   loyers  dus. — C.  'R.-^Hinds  vs  Donovan,  13  Q.  L.  R.,  p.  225. 

102S.  The  judgment  rescinding  the  lease  by  reason  of  the  non- 
payment of  the  rent  is  pronounced  at  once  without  any  delay  being 
granted  by  it  for  the  payment ;  nevertheless  the  lessee  may  pay  the 
rent  with  interest  and  costs  of  suit  and  thereby  avoid  the  res- 
cission at  any  time  before  the  rendering  of  the  judgment.  [11.83.] 

DECISIONS  :--l.  Que  Particle  1625  C.  C.  n'est  pas  applicable  au  bail  em- 
phyt^otique  et  que  dans  le  cas  de  bail  emphyt^otique,  la  Cour  doit  condamner  le 
locataire  &  payer  le  montant  du  loyer  6chu  et  reclame  et  declarer  le  bail  r^sili^  et 
r6solu  dans  le  cas  ou  le  locataire  ne  paierait  pas  le  montant  reclame  sous  un  delai 
fixe  par  la  Cour Q.  B.-^Poitras  &  Berger,  10  R.  L.,  p.  214,  2  L.  N.,  p.  390. 

2.  Qu'une  clause  dans  le  bail  d'un  banc  dans  une  6glise,  par  laquelle  il  est 
convenu  que  dans  le  cas  oh  le  preneur  manquerait  de  payer  la  rente  de  tel  banc 
avant  le  premier  Janvier  cbaque  annee,  en  sorte  que  Toeuvre  et  fabrique  fdt  obli- 
gee de  poursuivre  en  justice  pour  en  ^tre  pay^e,  le  preneur  serait  dechu  de  plein 
droit  de  la  possession  du  banc,  lequel  rentrerait  alors  en  la  possession  de  la  dite 
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cBUvre  et  fabrique  qui  pourrait  proc6der&  unenouvelle  adjudication  d'icelui,  n*au- 
torise  pas  la  fabrique  a  vendre  le  banc,  si  le  preneur,  sans  demande,  ne  paie  pas 
la  rente  avant  le  ler  Janvier,  mais  paie  aussitdt  qu*il  est  inform^  de  Tintention  de 
revendre  son  banc  ;  et  qu'elle  n*aurait  ce  droit,  en  vertu  de  cette  clause,  qu'en 
constatant  un  refus  persistant  de  payer  la  rente,  necessitant  une  poursuite  pour 
la  recouvrer. — Q.  B — La  Fabrique  de  Trois- Pistoles  <£r  B£langer,  14  R.  L.,  p.  575, 
12  Q.  L.  R.,  p.  189, 9  L  N.,  p.  346. 

See  also  correlative  cases  of  tenant^s  rights  noted  at  C.  C.  1641. 


SECTION   III. — OF   THE   OBLIGATIONS   AND   RIGHTS   OF  THE   LESSEE. 

16I26.  The  principal  obligations  of  the  lessee  are  : 

1.  To  use  the  thing  leased  as  a  prudent  administrator,  for  the 
purposes  only  for  which  it  is  designed  and  according  to  the  terms  and 
intention  of  the  lease  ; 

2.  To  pay  the  rent  or  hire  of  the  thing  leased. — ff  L.  25,  §  3 ;  L. 
11,  §  1,  Loc,  cond,;  Cod.,  L.  17,  De  loc.  et  cond,;  Domat,  liv.  1,  tit.  4, 
sec.  2,  n.  1 ;  Pothier,  Louage,  nn.  22,  23,  24 ;  2  Bourjon,  p.  43,  nn.  1, 
2  ;  p.  46,  n.  26  ;  0.  N.,  1728.     [II.  83.] 

DECISIONS  : — !•  Un  locataire  qui  a  pay6  ses  loyers  d'avance  &  son  lociteur, 
sera  oblig^  de  payer  une  seconde  fois  a  Faoyudicataire,  si  avant  I'expiration  du 
bail  et  pendant  sa  jouissance^lla  propriety  est  vendue  en  justice. — K.  B.—- JTar^  vs 
Bourgettej  2  R.  de  L.,  p.  33. 

2.  A  lessee,  in  an  action  for  rent,  cannot  put  the  Plaintiff's  title  in  issue.-^ 
E.  B^^Hullet  vs  Wright,  2  R.  de  L.,  p.  59. 

3.  A  tenant  who  is  bound  to  pay  "  assessments  "  is  bound  for  the  special  tax 
or  rate  imposed  under  the  Act.  22  Vict.|  cap.  15.— Smith,  J — Berthelot  vs  Muir, 
11  L.  C.  R.,  p.  482. 

4.  A  stipulation  in  a  notarial  lease  that  the  tenant  shall  pay  the  assessments 
on  the  premises  during  the  year,  binds  the  tenant  to  pay  the  amount  of  five  cents 
in  the  dollar  levied  under  under  provisions  of  the  Act  22  Vict.,  cap.  15. — Moke,  J. 
— Pinsonnauli  vs  Ramsay,  12  L.  C.  R.,  p.  82. 

5.  No  responsibility,  attaches  to  the  exercise  of  an  absolute  right.  Such  is 
the  right  of  a  lessor  to  proceed  at  will,  by  way  of  ^at^ie-^a^^rte,  against  his  tenant, 
and  the  exercise  of  such  right  cannot  in  law  give  rise  to  an  action  of  damages, 
whatever  may  be  the  motive  by  which  the  landlord  is  prompted  and  however 
rigorously  such  right  may  by  exercised — Q.  B — David  Jb  Thomas,  1  L.  C.  J.,  p.  69. 

6.  Que  le  loyer  est  qu6rable ^M!ackay,  J Hubert  vs  Dorion,  3  R.  L.,  p.  438. 

7.  Where  under  a  lease  providing  for  the  payment  of  the  rent  quarterly  in 
advance,  the  landlord  has  been  in  the  habit  of  accepting  the  tenant's  promissory 
note  on  the  first  day  of  each  quarter,  payable  on  the  last  day,  and  under  a 
renewal  of  such  lease  the  rent  has  been  made  payable  in  advance  as  before,  and 
the  landlord  has  continued  to  accept  promissory  notes  as  usual,  he  cannot  at  the 
beginning  of  any  quarter  claim  payment  in  money  and  make  an  attachment  for 
rent;  and  when  the  tenant  tenders  the  note,  as  usual,  an  action  so  instituted  will 
be  dismissed  with  costs.  In  the  present  case  there  was  a  special  verbal  agreement 
proved  in  relation  to  the  rent  for  which  the  action  was  brought  and  the  Plaintiff 


Of  the  learn  or  hire  of  things,— Art.  1627-1629,  28 

not  having  demanded  the  note,  his  action  was  premature. — Dorion,  J.  —Gugy  vs 
Eseudier,  2  Q.  L.  R.,  p.  157. 

8.  A  tenant  who  in  good  faith  has  paid  rent  in  advance  to  the  proprietor, 
his  lessor,  cannot  be  compelled  to  pay  the  rent  a  second  time,  in  the  event  of 
the  insolvency  of  the  lessor  before  the  expiration  of  the  term  so  paid  for  in 
advance,  and  the  proceeds  of  the  property  being  insufficient  to  pay  the  hypothe- 
caiy  creditor  in  full,  (see  C.  C.  2129), — ^C.  R — Dupuy  vs  McClanaghatij  4  L.  N., 
p.  276.— jETTi:,  J.— 3  L.  N.,  p.  340,  24  L.  C.  J.,  p.  243. 

9.  Que  dans  une  poursuite  en  recouvrement  du  loyer,  le  locataire  ou  ses 
reprgsentants  sont  sans  interdts  &  opposer  au  bailleur  un  acte  de  renonciation  k 
ses  droits  de  propriete  sur  les  lieux  loues. — Q.  B — Poitras  &  Berger,  10  R.  L., 
p.  214,  2  L.  N.,  p.  390. 

10.  The  lessee  is  not  obliged  to  pay  the  lessor  the  assessments  on  a  house 
leased  by  the  lessor,  unless  the  lessor  prove  that  he  has  paid  them  to  the  city.-^ 
Belanger,  J. — MailUvs  Richler,  2  L.  N.,  p.  414. 

1 1 .  The  water  tax  payable  under  a  lease  is  not  due  to  the  lessor,  but  to  the 
city. — Q,  B Donaldson  d:  Charles,  21  L.  C.  J.,  p.  87. 

12.  Que  le  compte  de  gaz  reclame  dans  Piiistance,  pour  le  palement  duquel 
la  demanderesse  s'est  portee  caution,  ne  pent  §tre  r6clam6  par  cette  dernidre 
qu'enautant  qu'elle  aurait  Ste  poursuivie  en  justice  par  le  cr^anoier.  (C.  C.  1953). — 
C.  R. — Beaudry  vs  Boucherie,  30  L.  C.  J.,  p.  329. 

13.  Que  le  locataire  n'est  pas  recevable  k  con  tester  la  quality  de  son  loca- 
teur,  executeur  testamentaire,  lorsqu'il  a  admis  cette  quality  par  le  bail. — 
WuRTBLB,  J. — O^Hagan  vs  St  Pierre,  16  R.  L.,  p.  39. 

1027*  The  lessee  is  responsible  for  injuries  and  loss  which 
happen  to  the  thing  leased  during  his  enjoyment  of  it,  unless  he 
proves  that  he  is  without  fault. — ffh,  11,  §§  2,  3,  Loc,  cond. ;  L.  23, 
De  reg,  juris. ;  Cod.,  L.  28,  De  loc.  et  cond. ;  Domat,  liv.  1,  tit.  4,  sec. 
2,  n.  4  ;  Pothier,  Louage,  nn.  195,  197,  199,  200 ;  C.  N.,  1732.  [II.  83.] 

1028*  He  is  answerable  also  for  the  injuries  and  losses  which 
happen  from  the  acts  of  persons  of  his  family  or  of  his  subtenants. — 
/  L.  11,  L.  25,  §  7  ;  L.  60,  §  7  ;  L.  30,  §  4,  Loc.  cond. ;  Domat,  liv.  1, 
tit.  4,  sec.  2,  n.  5  J  Pothier,  LouagCy  nn.  193,  194  j  2  Bourjon,  p.  46,  n. 
31 ;  C.  N.,  1735.     [II.  83.] 

\Wt9m  When  loss  by  fire  occurs  in  the  premises  leased,  there  is 
a  legal  presumption  in  favor  of  the  lessor,  that  it  was  caused  by  the 
fault  of  the  lessee  or  of  the  persons  for  whom  he  is  responsible  ;  and 
unle-ss  he  proves  the  contrary  he  is  answerable  to  the  lessor  for  such 
loss.— jf  li.  9,  §  3,  Loc.  cond, ;  Pothier,  Loiuage,  n.  194  ;  Bourjon,  vol. 
2,  p.  47,  nn.  33-37  ;  Guyot,  R^p.,  vo.  In^endie,  p.  122,  col.  1-2 ;  Argou, 
liv.  3,  ch.  27,  p.  281 ;  C.  N.,  1733.    [II.  83.] 
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DECISIONS  : — 1  •  A  tenant  is  responsible  for  the  desti*uGtion  by  fire  of  the 
leased  premises,  through  the  negligence  of  his  servants  — ^The  onus  probandi  is 
on  the  tenant  to  prove  that  the  fire  was  not  the  result  of  negligence  on  the  part 

of  his  servants,  when  the  premises  are  burnt  whilst  in  their  occupation Prior  to 

the  Code  no  prescription  short  of  thirty  years  existed  against  the  landlord's  right 
of  action C.  R — Allis  va  Foster,  15  L.  C.  J.,  p.  13. 

2.  But  it  was  held  in  Appeal  no  presimiption  can  arise  that  a  fire  has  been 
caused  by  the  negligence  of  A.  B.,  or  his  servants,  from  the  mere  &ct  that  he 
occupied  a  portion  of  the  building  destroyed,  the  remainder  of  which  was 
occupied  by  C.  D.,  the  proprietor  of  the  building. — The  proof  of  negligence  in 
such  a  case,  must  be  direct  and  positive.— Q.  B — Foster  <k  AlliSy  16L.  C.  J.|p.  113. 

3.  Conform6ment  aux  dispositions  de  I'article  1629  du  Code  Civil,  la  pr6- 
sompcion  legale  doit  disposer  la  cour  k  declarer  qu*un  incendie  arriv6  dans  les 
lieux  lou6s  a  6te  cause  par  la  faute  du  locataire,  k  moins  qu*il  ne  prouve  le  con- 
traire. — C.  R. — Rapin  vs  3IcKinnon,  17  L.  C.  J.,  p.  54. 

4.  A  tenant,  in  order  to  free  himself  from  the  responsibility  for  the  burning 
of  the  leased  premises,  must  show  satisfactorily  that  the  fire  was  not  caused  by 
his  fault  or  the  fault  of  those  for  whom  he  is  answerable. — C.  R,—^B€langer  vs  Mc- 
Carthy, 19  L.C.  J.,  p.  181. 

5.  In  order  to  destroy  the  presumption  declared  in  article  1629  of  the  Civil 
Code,  it  is  not  sufficient  for  a  tenant  to  show  that  he  acted  with  the  care  of  a 
prudent  administrator,  and  that  the  fire  which  destroyed  the  premises  leased 
could  not  be  accounted  for  j  he  must  show  how  the  fire  originated,  and  that  it 
originated  without  his  fault. — Meredith,  C.  J. — S^minaire  de  Quebec  vs  Poiiras,  1 
Q.  L.  R.,  p.  185. 

6.  L'appelant  a  loue  de  Pintime  une  boulangerie,  et  le  premier  jour  qu'il  a 
fait  du  feu  dans  le  four,  le  feu  a  pris  &  la  sole,  qui  Stait  en  bois,  et  a  consume  tout 
le  four. — II  poursuit  pour  faire  rSsilier  le  bail ;  son  action  a  ^t6  d6bout6e  pour  la 
raison  qu'il  n'a  pas  prouv6  que  Paccident  n'6tait  pas  arrive  par  sa  faute. — C.  C. 
art.  1629. — II  est  Evident  par  la  preuve  que  la  cause  de  Pincendie  est  la  mauvaise 
construction  du  four  et  commel'intim^  arefus6  dele  rotablir,  Paction  de  l'appelant 
^tait  bien  fondec^^ugement  infirm^  et  bail  r^siliS. — Girard  <£r  Oareau,  M.,  15 
f^vrier  1875.  (Noted  in  DeBellefeuilie's  Code  Annote  at  C.  C.  1629). 

7.  A  clause  in  the  lease  stipulating  that  the  lessor  shall  "  deliver  up  the 
'^  said  premisses  at  the  expiration  of  the  lease  in  as  good  order  as  the  same  shall 
"  be  found  in  at  the  commencement  of  the  present  lease,  reasonable  wear  and 
'^  tear  and  accidents  by  fire  excepted,"  is  not  a  waiver  on  the  part  of  the  lessor 
of  the  presumption  established  by  C.  C.  1629,  but  merely  expresses  the  provisions 
of  C.  C.  1632.— Mathieu,  J DeSola  vs  Stephens,  13  R.  L.,  p.  472,  7  L.  N.,  p.  172. 

8.  E.  leased  premises  to  S.  to  be  used  by  him  as  a  shirt  factory.  A  clause 
in  the  lease  provided  that  the  premises  should  be  returned  to  £.  at  the  expira- 
tion of  the  lease  in  like  condition  as  received  *^  reasonable  wear  and  tear  and 
'^  accidents  by  fire  excepted."  The  premises  were  to  be  insured  by  E.,  but  certain 
extra  insurance,  occasioned  by  the  nature  of  the  business  of  S.  was  to  be  paid  for 
by  S.,  which  was  done.  While  the  lease  was  in  force,  the  premises  were  destroyed 
by  fire  and  E.  brought  an  action  under  C.  C.  1629  to  recover  the  amount  of  his 
loss  from  S.—£[eld:  That  S.  was  not  responsible. — Q.  B. — Skdton  &  Evans,  31  L. 
C.  J.,  p.  307,  M.  L.  R.,  3  Q.  B.,  p.  325,  11  L.  N.,  p.  31.  (This  case  has  been  carried 
to  the  Supreme  Court.) 
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9.  The  Defendant  was  in  occupation  of  a  varnish  factory  which  he  had 
leased  from  the  Plaintiff,  when  a  fire  originating  in  the  fieu^tory  consumed  it,  as 
well  as  the  a^oining  premises  belonging  to  the  Plaintiff.  The  latter  brought  an 
action  to  recover  $8,500  damagf^s  occasioned  by  the  fire,  which  he  alleged  to  have 
taken  place  through  the  negligence  of  the  Defendant  and  his  employ ^ — Held : 
That  as  to  the  part  of  the  building  leased  to  Defendant  there  was  no  doubt  as  to 
his  responsibility,  as  he  had  failed  to  account  for  the  fire  according  to  C.  C,  1627 
and  1629  and  as  to  the  buildings  of  the  Plaintiff  and  in  his  own  occupation  the 
Defendant  might  be  considered  as  a  trespasser  on  account  of  gross  negligence  in 
the  use  of  dangerous  materials  and  the  neglect  of  the  most  simple  precautions  to 
guard  against  the  accident. — Suprbme  Court. — Jatnieson  d:  Steel f  C.  D.,  p.  258. 

]630«  The  presumption  against  the  lessee  declared  in  the  last 

preceding  article  exists  in  favor  of  the  lessor  only,  and  not  in  favor 

of  the  proprietor  of  a  neighbouring  property  who  suffers  loss  by  fire 

which  has  originated  in  the  premises  occupied  by  such  lessee. — Guyot, 

Rep.,  loc.  cit ;  11  TouUier,  p.  172 ;  6  Marcad6,  p.  468.  [II.  83.] 

DECISION  :^~Appellant  sued  for  damages]  caused  by  the  fire  alleging  Res- 
pondent, who  was  his  tenant,  was  responsible. — Respondent  was  tenant  of  an 
adjoining  house  to  St.  James  Hotel.  The  fire  began  in  the  house  and  was  commu- 
nicated to  the  hoteL  Respondent  having  proved  this  fact  was  not  responsible 
as  tenant  under  art.  1629  and  1630,  and  it  was  for  Appellant  to  prove  the  fire  had 
originated  by  the  fault  or  negligence  of  Respondent.  There  is  no  such  evidence 
and  the  action  was  dismissed  as  to  those  damages — The  judgment  must  be  con- 
firmed— Pineonnault  A  GerikeUy  M.,  17  juin  1875.  (Noted  in  DeBellefeuille's 
Code  Annote,  at  C.  C.  1630.) 

1631*  If  there  be  two  or  more  lessees  of  separate  parts  of  the 
same  property,  each  is  answerable  for  loss  by  fire,  according  to  the 
proportion  of  his  rent  to  the  rent  of  the  whole  property ;  unless  it  is 
proved  that  the  fire  began  in  the  habitation  of  one  of  them,  in  which 
case  he  alone  is  answerable  for  it ;  or  some  of  them  prove  that  the 
fire  could  not  have  begun  with  them,  in  which  case  they  are  not 
answerable. — Guyot,  vo.  Inceiidie,  p.  125,  col.  2;  Toullier,  vol.11, 
n.  170;  Troplong,  Louage,  n.  376;  ContrA,  Pothier,  Louage,  n.  194. 
C.  N.  1734.  [II  83.] 

1632*  If  a  statement  have  been  made  between  the  lessor  and 
les.see,  of  the  condition  of  the  premises,  the  latter  is  obliged  to  restore 
them  in  the  condition  in  which  the  statement  shews  them  to  have 
been  ;  with  the  exception  of  the  changes  caused  by  age  or  irresistible 
force.— ;^  L.  30,  §  4,  Loc.  cond. ;  2  Bourjon,  p.  46,  n.  30,  p.  48,  nn.  42, 
43 ;  Troplong,  Lotiage,  n.  341  ;  C.  N.,  1730.  [II.  83.] 


26  Of  the  lease  or  hi/re  of  things. — Art  1633-1634. 

168S*  If  no  such  statement  as  is  mentioned  in  the  preceding 
article  have  been  metde,  the  lessee  is  presumed  to  have  received  the 
premises  in  good  condition,  and  is  obliged  to  restore  them  in  the  same 
condition;  saving  his  right  to  prove  the  contrary.  — ffh.  11,  §  2,  Loc 
cond.\  Bourjon,  loc.  cit]  Pothier,  Louage,  197,  221;  C.  N.,  1731. 
[II.  85.] 

1684.  If  during  the  lease  the  thing  leased  be  in  urgent  want  of 
repairs,  which  cannot  be  deferred,  the  lessee  is  obliged  to  suffer  them 
to  be  made,  whatever  inconvenience  they  may  cause  him,  and 
although  he  may  be  deprived,  during  the  making  of  them,  of  the 
enjoyment  of  a  part  of  the  thing. 

If  such  repairs  became  necessary  before  the  making  of  the  lease 
he  is  entitled  to  a  diminution  of  the  rent  according  to  the  time  and 
circumstances  ;  and  in  any  case,  if  more  than  forty  days  be  spent  in 
making  such  repairs,  the  rent  must  be  diminished  in  proportion  to  the 
time  and  the  part  of  the  thing  leased  of  which  he  has  been  deprived. 

If  the  repairs  be  of  a  nature  to  render  the  premises  uninhabit- 
able for  the  lessee  and  his  family,  he  may  cause  the  lease  to  be 
rescinded. — ffL.  30,  L.  27,  Loc.  covd. ;  Pothier,  Louage,  nn.  77,  78,  79, 
140,  141,  150  ;  Int.  a  la  Gout  dJOrl.,  n.  17 ;  Bourjon,  vol.  2,  p.  41, 
sec.  4;  Nouv.  Den.,  vo.  Bail  db  ferrae  et  d  loyer,  §  4,  n.  8  ;  Guyot,  Rep., 
vo.  Baily  p.  18,  col.  2  ;  Troplong,  Louage,  nn.  246  et  seq.;  C.  L.,  2670  ; 

C.  N.,  1724.  [II.  85.] 

DECISIONS  : — 1.  If  a  tenant  quits  the  premises  for  lawful  cause,  e.  g.^  because 
for  want  of  repairs  they  are  no  longer  habitable,  he  is  answerable  only  for  the 
rent  accrued  during  his  occupation — K.  B — Wurtele  vs  Brazier^  2  R.  de  L.,  p.440. 

2.  If  a  landlord  by  necessary  repairs  of  his  leased  premises  disturbs  his 
tenant  in  the  use  of  them,  no  action  of  damages  can  on  that  account  be  maintained 
by  the  tenant.  But  the  landlord  cannot  recover  rent  for  the  time  occupied  in 
making  the  repairs — K.  B. — Graves  vs  Scotif  2  R.  de  L.,  p.  440. 

3.  In  an  action  by  a  tenant  against  his  landlord  for  damages  alleged  to  have 
been  suffered  by  reason  of  the  demolition  of  a  wall  dividing  the  leased  premises 
from  the  adjoining  property,  such  demolition  being  alleged  in  the  declaration  to 
have  been  done  and  consented  to  by  the  landlord.  Held^  1 .  That  a  tenant  has  a 
right  to  a  diminution  of  rent  in  proportion  to  the  encroach  ment  upon  his  enjoy- 
ment of  the  leased  premises,  but  that  no  such  diminution  could  be  granted  in 
this  case,  it  not  having  been  demanded. — 2.  That  the  ac^joining  proprietors  having 
exercised  their  right  of  demolishing  a  mitoyen  wall,  which  was  unfit  to  support 
new  warehouses  about  to  be  erected,  in  a  legal  manner,  neither  of  the  parties  in 
the  cause  had  any  claim  for  damages  against  them — 3.  That  the  inconvenience 
and  loss  occasioned  to  the  tenant,  in  so  far  as  the  same  were  not  the  necessary 
consequence  of  taking  down  and  rebuilding  the  wall,  were,  in  this  case,  attribu- 
table to  the  improper  conduct  of  the  tenant  himself  and  to  his  unjustifiable 
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demands  and  threats  and  that,  therefore,  no  damages  ought  to  have  been  awarded 
him  in  the  Court  below — Q.  B — Peek  <h  Harris,  12  L.  C.  R.,  p.  355. 

4.  In  an  action  by  a  tenant  against  his  landlord  for  damages  alleged  to  have 
been  caused  by  the  landlord  illegally  pulling  down  a  wall  dividing  the  leased 
premises  from  the  adjoming  property,  no  action  by  the  landlord  will  lie  en  ga- 
rantie  against  the  adjoining  proprietor,  who  actually  took  down  the  wall,  whether 
the  allegations  in  the  principal  action  be  true  or  false.  Inasmuch  as,  in  the 
present  case,  the  wall  was  mitoyen,  and  found  to  be  unfit  to  support  the  ware- 
houses intended  to  be  built  and  the  proprietors  used  all  proper  precautions  and, 
in  pulling  down  and  rebuilding  the  wall,  exercised  a  legal  right  in  a  legal  manner, 
no  claim  could  arise  against  them  on  the  part  of  the  landlord  or  of  his  tenant.— 
Q.  B— iyman  <fe  Peck,  12  L.  C.  R.,  p.  368. 

5.  A  tenant  became  insolvent,  and  the  leased  premises,  which  were  vacant, 
subsequently  becoming  uninhabitable,  the  landlord  proceeded  to  execute  certain 
repairs.  Held,  that  in  default  of  a  demand  by  the  lessee,  or  his  representative 
the  assignee,  to  rescind  the  lease,  it  continued  to  subsist,  and  the  lessor  was 

entitled  to  rent,  less  the  time  occupied  in  making  the  repairs..~Q.  B. Bolland 

Jb  Tiffin,  22  L.  C.  J.,  p.  164. 

6.  Que  le  propria taire  n'a  pas  le  droit  de  fa  ire  des  reparations  aux  premisses 
loupes  sans  le  consentement  du  locataire  }  que  si  les  reparations  sont  urgentes,  il 

faut  au  prealable  obtenir  de  la  cour  un  ordre  pour  los  faire ^Q.  B. — Bolduc  d: 

Provost,  31  L.  C.  J.,  p.  68. 

See  also  cases  noted  at  C.  C.  1641. 

1035*  The  tenant  is  obliged  to  make  certain  lesser  repairs 
which  become  necessary  in  the  house  or  its  dependencies,  during  his 
occupancy.  These  repairs,  if  not  specified  in  the  lease,  are  regulated 
by  the  usage  of  the  place.  The  following,  among  others,  are  deemed 
to  be  tenant's  repairs,  namely,  repairs  : 

To  hearths,  chimney -backs,  chimney-casings  and  grates ; 

To  the  plastering  of  interior  walls  and  ceilings  ; 

To  floors,  when  partially  broken,  but  not  when  in  a  state  of 
decay ; 

To  window-glass,  unless  it  is  broken  by  hail  or  other  inevitable 
accident,  for  which  the  tenant  cannot  be  holden  ; 

To  doors,  windows,  shutters,  blinds,  partitions,  hinges,  locks, 
hasps  and  other  fastenings. — 2  Bourjon,  p.  43,  n.  5,  p.  47,  n.  39,  p.  48, 
nn.  40  et  seq. ;  Pothier,  Loiuige,  nn.  219,  220,  222,  224 ;  Int.  an  tit. 
19,  Cout,  (TOrL,  n.  24 ;  Desgodeis,  Loia  des  B.,  466,  n.  10 ;  Instr.  fac. 
.sur  les  Conv.,  p.  217 ;  Troplong,  Loioage,  nn.  551  et  seq. ;  C.  C,  468, 
469  ;  C.  N.,  1754.     [II.  85.] 

DECISIONS  : — 1.  Que  s'il  y  a  dans  le  bail  uue  clause  speciale  par  laquelle 
il  est  dit  que  le  locateur  ne  sera  tenu  k  aucune  reparation  pendant  toute  la  duree 
du  bail,  pas  mdme  k  tenir  les  lieux  clos  et  converts,  le  locataire  sera  luimSme 
tenu  aux  reparations,  s'il  devient  n6cessaire  d'en  faire. — ^Caron.  J. — Simmons  vs 
Gravelf  13  Q.  L.  R.,  p.  263. 

2.  A  moins  de  conventions  contraires  port^es  au  bail,  o'est  au  locataire  k 
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faire  enlever  de  temps  k  autre  la  neige  du  toit  des  maisons. — ^Gill,  J Hudson 

V8  Baynes,  32  L.  C  J.,  p.  120. 

See  also  cases  noted  at  C.  C,  1641. 

1630*  The  tenant  is  not  obliged  to  make  the  repairs  deemed 
tenant's  repairs  when  they  are  rendered  necessary  by  age  or  by  irre- 
sistible force. — Argnm,  ex.  jf  L.  9,  §  4,  Loc,  cond, ;  Cod.,  L.  28,  De  loc. 
et  cond. ;  Pothier,  Loiuage,  nn.  219,  220,  221 ;  Bourjon,  vol.  2,  p.  47,  n. 

38,  p.  48,  n.  40 ;  C.  N.,  1755.     [II.  85.] 

DECISION  : — A  tenant  who  is  bound  by  the  lease  to  make  all  repairs  himself 
is  not  bound  to  repair  the  premises  if  seriously  damaged  by  an  accidental  fire. — 
Q.  B. — Samuels  &  Rodier^  2  L.  C.  L.  J.,  p.  272. 

lOST.  In  case  of  ejectment  or  rescission  of  the  lease  for  the 
fault  of  the  lessee,  he  is  obliged  to  pay  the  rent  up  to  the  time  of 
vacating  the  premises  and  also  damages,  as  well  for  loss  of  rent  after- 
wards, during  the  time  necessary  for  reletting,  as  for  any  other  loss 
resulting  from  the  wrongful  act  of  the  lessee. — ffh,  55,  §  2,  Loc, 
cond.'j  Domat,  liv.  1,  tit.  4,  sec.  2,  n.  8 ;  6  Marcade  on  art.  1760,  p. 
494;  C.  N.,  1760.     [11.85.] 

DECISIONS  : — 1.  Under  the  facts  in  the  present  case,  no  contract  of  lease 
existed  between  Plaintiff  and  Defendant  ^  quality — The  money  asked  in  this 
case,  by  the  name  of  rent,  is  not  due,  and  Plaintiff's  recourse  is  for  money  as 
damages,  or  for  what  else  plaintiff  may  be  advised  as  to  law  and  justice  under  the 
facts  may  appertain — "bi  a^okaYj  J, ^^Delisle  vs  SauvageaUf  15  L.  C.  J.,  p.  256. 

2.  Qu'au  cas  de  r^siliation  du  bail  pour  quelques  fautes  du  locataire,  ce  der- 
nier est  tenu  de  payer  le  loyer  jusqu'i  1  evacuation  des-  lieux  et  aussi  des  dom* 
mages  int^rets  tant  k  raison  de  la  perte  des  loyers  pendant  le  temps  necessaire  k 
la  relocation  que  pour  toute  autre  perte  resultant  de  Pabus  du  locataire. — C.R.— 
Beaudry  vs  Boucheri€f  30  L.  C.  J.,  p.  329. 

1638*  The  lessee  has  a  right  to  sublet,  or  to  assign  his  lease, 
unless  there  is  a  stipulation  to  the  contrary. 

If  there  be  such  a  stipulation,  it  may  apply  to  the  whole  or  a 
part  only  of  the  premises  leased,  and  in  either  case  it  is  to  be  strictly 
observed ;  subject  to  the  provisions  of  The  Insolvent  Act  of  1864. —  f 
L.  60,  Loc  cond. ;  Cod.,  L.  6,  De  loc.  et  cond. ;  Domat,  liv.  1,  tit.  4,  sec. 
1,  n.  8;  Pothier,  Loiiage.'nn.  48,  280;  Bourjon,  vol.  2,  p.  41,  n.  17 ;  C 
N.,  1717.     [II.  85.  III.  383.] 

Amendment  : — Article  1638  should  read  as  follows  : 

"  1638.  The  lessee  has  a  right  to  sub-let  or  to  assign  his  lease, 
unless  there  be  a  stipulation  to  the  contrary. 

"  If  there  be  such  a  stipulation,  it  may  apply  to  the  whole  or  a 
part  only  of  the  premises  leased,  and  in  either  case  it  is  to  be  strictly 
observed."  C.  C,  1638  ;  43  Y.,  C,  c.  1 ;  49  V.,  C,  c.  4,  s.  5,  schedule  A.— 
R.  S.  Q.,  art.  6236. 
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DECISIONS : — !•  La  clause  que  le  locataire  ne  pourra  souslouer  sans  la  per- 
mission du  bailleur,  n'est  pas  une  clause  commlDatoire,  et  sa  violation  donne  lieu 
a  la  resiliation  du  bail. — ^K.  B. — Hunt  vs  Joseph,  2  R.  de  L.,  p.  52. 

2.  See  case  noted  at  C.  C.  1646 — Bowbn  &  Meredith,  J  J — Hudon  vs  Hu- 
don,  2  L.  C.  R.)  p.  30. 

3.  When  in  the  lease  from  the  proprietor  there  is  a  clause  to  the  effect  that 
the  tenant  shall  not  sublet  without  the  proprietor's  consent,  such  clause  must  be 
strictly  carried  out  and  the  sub-tenant  will  be  held  to  be  aware  of  such  clause  and 
cannot  in  consequence  claim  that  his  effects  garnishing  the  premises  leased  shall 
not  be  liable  for  the  rent.— Tasohbreau,  J. — Lampson  vs  Nesbitt,  13  L.  G.  R., 
p.  365. 

4.  Where  a  lease  of  certain  shops  and  premises  contains  a  condition  that 
the  tenant  shall  not  transfer  his  right  in  the  lease  without  the  consent  in  writing 
of  the  lessor,  a  lease  of  a  portion  of  the  premises,  with  a  reserve  of  two  rooms  by 
the  sublessor,  is  not  a  breach  of  the  condition  which  can  give  rise  to  a  resilia- 
tion of  the  original  lease.  Where  such  sub-lease  is  made  with  the  knowledge  of 
the  original  lessor,  who  received  the  rent  from  the  original  lessee  without  any 
objection  to  the  sub- letting,  a  sufficient  consent  to  such  sub-letting  is  to  be  inferred 
and  an  action  enrisiliation  will  be  dismissed.— C.  R. — Per  sillier  vs  Moreiii,  14  L. 
a  R.,  p.  29. 

5.  A  breach  of  a  covenant  in  a  lease  forbidding  the  sub-letting  of  the  pre  - 
mises  leased  without  the  consent  in  writing  of  the  lessor,  is  a  good  cause  for  de- 
manding the  resiliation  of  the  lease — ^Q.  B — Foley  dc  Charles,  15  L.C.  R.,  p.  248. 

6.  La  clause  que  le  locataire  ne  pourra  c6der  et  transporter  ses  int^rdts  dans 
le  bail,  sans  le  consentement  par  Sent  du  bailleur,  n'est  pas  une  clause  commina* 
toire,  et  sa  violation  donne  lieu  k  la  resiliation  du  bail.— Le  jugement  en  expul^ 
sion  est  d6clar6  commun  aux  cessionnaires  du  bail. — C.  R — Moreau  vs  Owler, 
10L.C.J.,  p.  112. 

7.  In  the  case  of  a  lease  by  one  deed  of  two  separate  premises,  subject  to 
the  condition  that  the  tenant  should  '*  not  make  over  his  interest  in  the  present 
«  lease  without  the  consent  of  the  said  lessors  being  first  obtained  in  writing  for 
*'  that  purpose,"  a  sub-lease  of  one  of  such  premises,  without  the  written  consent 
of  the  landlord,  was  legal  and  valid. — C.  R. — Dorion  vs  Baltzley,  14  L.  C.  J.,  p.  305. 

8.  Une  simple  clause  dans  un  bail,  defendant  de  sous  louer  sans  le  consen- 
tement du  bailleur,  ne  donne  pas  droit  &  la  resiliation  immediate  du  bail ;  la  cour 
aocordera  d*abord  au  defendeur  un  d^lai  pour  remettre  les  choses  dans  le  m§me 
etat  qu'avant  le  sous-bail.  Dans  cette  cause,  le  sous-locataire  avait  d^guerpi  avant 
la  reddition  du  jugement,  et  le  defendeur  n'a  ete  condamne  qu'&  payer  les  frais. 
— Maokat,  J. —  VallSe  vs  Kennedy,  3  R.  L.,  p.  450. 

9.  Plaintiff  leased  a  house  with  a  clause  prohibiting  sub-letting  without  his 
express  consent  in  writing. — Held,  that  the  verbal  consent  of  Plaintiff's  agent  to  a 
sub-lease  and  the  Plaintiff's  acquiescence  in  such  sub-lease  during  its  entire 
term,  was  equivalent  to  a  consent  in  writting. — Q.  B — Cordner  d:  Mitchell,  i  L. 
C.  L.  J.,  p.  58. 

10.  L'acheteur  pent  exercer  Paction  en  rescision  de  bail  &  raison  de  la  sous- 
location  faite  par  le  locataire,  contrairement  aux  dispositions  du  bail. — ^Cette 
demande  en  rescision  sera  aocordee,  sans  la  mise  en  cause  du  sous-locataire.— 
G.  VL^Eseiot  vs  Lavigne,  4  R.  L.,  p.  69,  16  L.  G.  J.,  p.  98. 

11.  Le  syndic  a  une  fiftillite  vend  le  bail  d'un  failli  sous  I'autorite  de  Paote 
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de  faillite.  Le  bail  contenait  une  prohibition  de  sous-louer-^u^^,  que  la  vente 
faite  par  le  syndic  n'est  pas  contraire  &  cette  prohibition. — Gauli  Ss  EvanSf  M., 
22  d^c.  1874.    (Noted  in  DeBellefeuille's  Code  Annot^  at  C.  C.  1638.) 

12.  If  there  be  a  prohibition  in  a  lease  as  to  sub-letting,  a  sub-tenant  cannot 
claim  the  benefit  of  article  1621  of  the  Civil  Code  of  Lower  Canada,  but  under 
article  1619  his  effects  will  be  liable  for  the  whole  rent  due  by  the  original  tenant 

to  the  landlord Q.  B. — Soeurs  de  la  Charity  de  VEdpiial  Giniral  de  MonirSal  A 

TuiUy  20  L.  C.  L.,  p.  329. 

13.  The  lessor  has  not  a  right  to  obtain  the  rescission  of  the  lease  for  viola- 
tion of  a  stipulation  against  sub-letting,  where  the  sub  lease  has  terminated  before 

the  institution  of  the  action  and  the  lessor  has  not  been  injured  thereby 

Torrance,  J. — Gareau  vs  (Xnq  Mars,  3  L.  N.,  p.  355. 

14.  Que  mdme  lorsque  le  bail  principal  contient  une  prohibition  de  sous- 
louer,  un  sous-locataire  pent  formuler  opposition  &  la  saisie  par  le  propriStaire  de 
ses  meubles  qui  sont  d^clar^s  insaisissables  par  Particle  556  du  C.  P.  C. — ^Torrance, 
J. — Janes  vs  Alberij  7  Ii.  N.,  p.  277. 

15.  A  clause  in  a  lease  prohibiting  sub-letting  without  the  consent  in  writ- 
ing of  the  lessor  and  his  approval  of  the  sub-tenant  is  not  so  absolute  that  the 
lessor  may  refuse  to  accept  of  any  sub-tenant  offered,  and  consequently  the 
lessor  may  cede  all  rights  under  the  lease  to  a  person  proved  to  be  as  acceptable 
a  person  as  the  lessee,  notwithstanding  the  refusal  of  the  lessor  to  accept  such 
person  as  sub-tenant. — ^Mathibu,  J.i— l>avtd  vs  Bichier,  27  L.  C.  J„  p.  313, 12  B. 
L.,  p.  98. 

16.  Where  Appellant  leased  six  horse-power  of  steam  and  sub-let  a  portion 
of  it,  there  being  no  direct  stipulation  prohibiting  it,  and  it  was  proved  that  the 
total  quantity  of  steam  used  did  not  exceed  six  horse-power,  it  was  held  that 
there  was  no  violation  of  the  lease. — Q.  B. — Sharpe  A  Cuthheri^  M..  L.  R.,  1  Q.  B., 
p.479,4Q.  B.  R.,  p.  211. 

17.  The  Defendants  had  leased  certain  land  with  stipulation  that  it  should 
be  sub-let  only  to  persons  approved  of  by  them,  that  no  liquor  was  to  be  sold 
thereon  and  that  Defendants  should  have  right  of  entry  at  any  time  and  right  of 
ejectment  of  any  tenant  who  did  not  conform  to  the  terms  of  the  lease. — Held: 
That  the  Defendants  were  justified  in  causing  the  demolition  of  buildings  exist- 
ing on  such  land,  the  buildings  in  question  being  used  for  the  sale  of  spirituous 
liquors,  the  Defendants  never  having  authorized  the  construction  thereof  by  the 
Plaintiff,  whose  occupancy  moreover  was  not  proved. — ^Torrance,  J. — Bacon  vs 
Canadian  Pacific  Bail  way  Co,,  M.  L.  R.,  2  S.  C,  p.  277. 

18.  That  the  clause  in  a  lease  providing  that  the  tenant  shall  not  sub-let 
without  the  consent  of  the  lessor  being  first  obtained  in  writing  must  be  strictly 
observed.-«BR00KS,  J Mackenzie  vs  Wilson,  10  L.  N.,  p.  113. 

See  also  case  noted  at  C.  C.  1646. 


1639.  The  under-tenant  is  held  towards  the  principal  lessor  for 
the  amount  only  of  the  rent  which  he  may  owe  at  the  time  of 
seizure ; 

He  cannot  set  up  payments  made  in  advance  ; 

Payments  made  by  the  undertenant,  either  in  virtue  of  a  stipula- 
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tion  in  the  lease,  or  in  accordance  with  the  usage  of  the  place,  are 
not  deemed  to  be  made  in  advance. — ffJj.  11  §  5,  De  pignorat,  act ; 
Paris,  art.  162 ;  Pothier,  Pandectes,  liv.  20,  t.  2,  n.  8 ;  Troplong, 
Louage,  nn.  538,  540 ;  C.  N.,  1753.     [II.  87-1 

DECISIONS  : — 1.  A  sub-tenant  is  not  entitled  to  the  benefit  of  the  privilege 
referred  to  in  the  162nd  article  of  the  Custom  of  Paris  unless  payments  are 
made  to  his  immediate  lessor,  in  good  faith,  before  the  execution  of  the  writ  of 
saisie  gagerie  at  the  suit  of  the  original  lessor  5  nor,  in  the  case  of  a  complete 
cession  to  him  of  all  the  rights  of  the  original  lessee,  is  such  tenant  entitled  to 
such  privilege,  the  privilege  being  confined  to  cases  of  payment  in  good  faith 
under  a  sous-location  par tielle — C.  B — Wilson  vs  Parizeau,  6  L.  C.  R.,  p.  196. 

2.  According  to  the  162nd.  article  of  the  Custom  of  Paris  the  effects  of  sub- 
tenants garnishing  the  premises  are  liable  to  the  proprietor  for  the  amount  of 
their  rent,  even  although  they  should  have  paid  the  same  in  good  faith  to  their 
immediate  landlord.  When  in  the  lease  from  the  proprietor  there  is  a  clause  to 
the  effect  that  the  tenant  shall  not  sub-let  without  the  proprietor's  consent,  such 
clause  must  be  strictly  carried  out,  and  the  sub-tenant  will  be  held  to  be  aware 
of  such  clause  and  cannot  in  consequence  claim  that  his  effects  garnishing  the 
premises  leased  shall  not  be  liable  for  the  rent.  When  a  tenant  sub-lets  the 
whole  of  the  premises  for  a  less  rent  than  he  himself  agreed  to  pay,  the  effects  of 
the  sub-tenant  are  liable  for  the  full  amount  of  the  rent — ^Tasoherbau,  J Lamp- 
son  vs  Neshittf  13  L.  C.  R.,  p.  365. 

3.  Le  Bous-locataire  ne  pent  obtenir  main-levee  de  ses  meubles  saisis-gag6s, 
qu'en  payant  le  terme  courant. — ^Bbrthelot,  J. — SenScal  vs  Trigg,  10  Ii.  C.  J., 
p.  202. 

4.  Le  privildge  du  looateur  s'etend  aux  meubles  du  soue-locataire,  de  la 
meme  manidre  qu^aux  meubles  du  locataire  lui-meme,  s*il  y  a  defense  de  sous- 
louer  dans  le  bail  entre  le  propria taire  et  le  principal  locataire. — Lorsqu'il  y  a 
telle  defense  de  sous-louer,  le  sous  locataire  est  vis-a-vis  du  propri^taire  dans  la 
position  d'un  tiers  dont  les  effets  auraient  ete  d6pos6s  sur  la  propriety  avec  son 
consentement. — En  pareil  cas  I'intervention  du  sous-locataire  dans  une  saisie- 
gagerie.  en  vertu  de  laquelle  ses  meubles  auraient  6t6  saisis  pour  tout  loyer  dd  au 
proprietaire,  sera  renvoy6e ^Torra.nce,  J — Grimard  vs  Bolay,  5  R.  L.,  p.  748. 

5.  Le  proprietaire  pent  exercer  simultanement  son  action  centre  son  loca- 
taire pour  le  loyer  et  son  privilege  sur  les  meubles  qui  garnissent  les  lieux  louSs 
et  qui  appaitienneot  a  un  sous  locataire  non  reconnu  du  proprietaire,  lors  mdme 
que  ce  sous  locataire  serait  en  faillite  et  que  le  syndic  aurait  pris  possession  des 
dits  meubles. — Le  fait  du  proprietaire  d'avoir  re9u  plusieurs  termes  de  loyer  du 
sous-locataire,  n'a  pas  Teffet  d'operer  novation  et  de  decharger  le  principal  loca- 
taire.— DoRiON,  J. — Boyer  vs  Mclver,  21  L.  C.  J.,  p.  160. 

6.  Que  le  bailleur  d'une  maison  qui  ne  stipule  pas  au  bail  que  le  locataire 
n^aura  pas  le  droit  de  sous-louer,  et  qui  eait  que  son  locataire  a  sous-lou6,  sera 
condanm6  &  payer  les  frais  d  intervention  faits  par  le  sous-locataire  pour  sous- 
traire  ses  meubles  a  une  saisie-gagerie  pratiquee  par  le  bailleur  principal  dans  une 
poursuite  pour  loyer  et  en  resiliation  du  bad  centre  le  locataire  principal.— 
Hathibu,  J.>^~~Leprohonvs  Robb,  13  R.  L.,  p.  576,  8  L.  N.,  p.  3. 

1040*  The  lessee  has  a  right  to  remove,  before  the  expiration 
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of  the  lease,  the  improvements  and  additions  which  he  has  made  to 
the  thing  leased,  provided  he  leaves  it  in  the  state  in  which  he  has 
received  it ;  nevertheless  if  the  improvements  or  additions  be  incor- 
porate with  the  thing  leased,  with  nails,  lime,  or  cement,  the  lessor 
may  retain  them  on  paying  the  value. — ffJj.  19,  §4,  Loc.  cond.; 
Pothier,  Louage,  n.  131 ;  Bourjon,  vol.  2,  p.  50,  n.  9  ;  C.  L.,  2694 ;  C.  C, 
380,  413,  417.  [II.  87.] 

DECISIONS : — 1*  Gas  and  water  pipes  are  fixtures,  but  may  be  removed  at 
the  expiration  of  his  lease  by  the  tenant  who  has  fitted  them  up. — Tasoherbau, 
J. Atkinson  vs  Noadj  14  L.  C.  R.,  p.  159. 

2  Un  locataire,  malgre  une  clause  de  son  bail  portant  que  les  ameliorations 
et  additions  qu'il  feraresteront  au  propriStaire,  peutemporter  les  chassis  doubles 
qu'il  a  mis  d,  une  maison. — ^^f  brbdith,  J — Plamondon  vs  Lefebvre,  3  Q.  L.  R.;  p. 
288. 

3.  Where  it  was  stipulated  in  the  lease  that  the  "  fixtures  and  fittings " 
erected  by  the  tenant  in  a  restaurant  were  to  remain  the  property  of  the  land- 
lord, these  terms  were  held  to  include  the  bar,  bar-shelving,  oyster-counter,  gaze- 
liers  and  other  gas  fixtures. — ^Tasohbrbau,  J — In  re  Du Perr ouzel  d:  Seath,  9  L.  N., 
p.  380. 

4.  11  avait  6t6  stipule  au  bail  en  question  qu'entre  autres  charges  et  obliga- 
tions *^  tons  changements  ou  ameliorations  aux  lieux  lou^s  demeureraient  a 
<<  Texpiration  du  bail  la  propriety  du  locateur  sans  aucune  recompense  ou  indem- 
*<  nite  de  sa  part."  II  fut  juge  qu'un  auvent  posS  par  le  defendeur  au  magasin  a 
lui  loue  par  le  demandeur,  n'ayant  pas  ete  place  a  perpituelle  demeure,  ne  cons- 
tituait  pas  une  amelioration  aux  termes  du  bail.— Qill,  J. —  Vinet  vs  Corbeilj  15 
R.  L.,  p.  298. 

5.  Que  le  locataire  n*a  pas  le  droit  de  se  faire  indemniserpour  les  impenses 
utiles  quUl  a  faites  sans  I'autorisation  du  locateur,  et  que  le  seul  droit  qu'il  a  est 
celui  de  les  enlever. — Wubtble,  J — O^Hagan  vs  St  Pierre,  16  R.  L.,  p.  39. 

1041*  The  lessee  has  a  right  of  action  in  the  ordinary  course  of 
law,  or  by  summary  proceeding  as  provided  in  the  Code  of  Civil  Pro- 
cedure : 

1.  To  compel  the  lessor  to  make  the  repairs  and  ameliorations 
stipulated  in  the  lease,  or  to  which  he  is  obliged  by  law  ;  or  to  obtain 
authority  to  make  the  same  at  the  expense  of  such  lessor ;  or,  if  the 
lessee  so  declare  his  option,  to  obtain  the  rescission  of  the  lease  in 
default  of  such  repairs  or  ameliorations  being  made ; 

2.  To  rescind  the  lease  for  failure  on  the  part  of  the  lessor  to 
perform  any  other  of  the  obligations  arising  from  the  lease  or 
devolving  upon  him  by  law  ; 

3.  To  recover  damages  for  violation  of  the  obligations  arising 
from  the  lease,  or  from  the  relation  of  lessor  and  lessee. — ff  L.  25,  §  2, 
Loc.  cond, ;  Domat,  liv.  1,  tit.  4,  sec.  3,  n.  1  ;  Pothier,  Loicage,  nn.  67, 
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68,  72,  73,  108,  325 ;  2  Bourjon,  p.  53,  n.  7  ;  C.  S.  L.  C,  ch.  40,  sec  2. 

[n.  87.] 

DECISIONS  : — I.  There  must  be  legal  process,  demandejudiciairef  by  a  lessor 
against  a  lessee,  or  an  order  obtained  by  such  lessee  against  such  lessor,  to  enable 
the  lessee  to  obtain  a  rescission  of  the  lease  between  the  parties,  by  reason  of  such 
premises  being  out  of  repair  and  not  in  tenantable  order. — C.  R. — Boulanget  vs 
Doutre,  1  L.  C.  R,  p.  393. 

2.  An  action  will  lie  by  a  landlord  against  a  tenant  who  has  abandoned  a 
house  leased  to  him  for  a  term  of  years,  under  a  notarial  contract,  inconsequence 
of  the  bad  state  of  repair  of  the  same,  and  a  tenant  is  liable  for  the  rent  for  the 
whole  term  of  the  lease  and  a  saUie-gagerie  par  droit  de  suite f  will  be  declared 
good  although  no  rent  was  due  at  the  time  of  the  abandonment. — C.  R. — Boulan- 
get vs  Douire,  4  L.  C.  R.,  p.  170. 

3.  Where  a  tenant  is  siied  by  his  sub- tenant  for  damages  suffered  by  reason 
of  the  premises  leased  not  being  wind  and  water  tight,  an  action  en  garantie  lies 
against  the  lessor  by  the  tenant  although  the  lease  between  them  contains  a 
clause  that  the  tenant  shall  not  sub-let  without  the  consent  of  the  lessor  and  the 
tenant,  notwithstanding,  sub-lets  without  such  consent,  when  afterwards  the  lessor 
receives  from  him  the  extra  premium  of  insurance  caused  by  such  sub-letting, 
the  subtenant  being  a  tavern  keeper — ^Taschbrbau,  J. — Th6herge  vs  Huntt  11  L. 
C.  R.,  p.  179. 

4.  A  tenant  became  insolvent  and  the  leased  premises  which  were  vacant 
subsequently  becoming  uninhabitable,  the  landlord  proceeded  to  execute  cer- 
tain repairs.  It  was  held  that,  in  default  of  a  demand  by  the  lessor,  or  his  repre- 
sentative, the  assignee,  to  rescind  the  lease,  it  continued  to  exist  and  the  lessor 
was  entitled  to  rent,  less  the  time  occupied  in  making  the  repairs — Q.  B. — RoU 
land  &  Tiffin,  22  L.  C.  J.,  p.  164. 

5.  Que  lursqu'un  locataire  demande  des  reparations  aux  lieux  lou6s,  il  n'a 
pas  le  droit  de  prendre  une  action  pour  resilier  le  bail  avant  de  s*6tre  adress6  au 
tribunal  pour  obtenir  une  rdgle  contre  le  locateur,  Tobligeant  a  faire  les  r^para* 
tions  requises,  et  que  si  les  reparations  demand6es  sont  faites  promptement,  m^me 

apr^  rinstitution  de  Taction,  cette  action  sera  renvoySe  avec  depens ^Torranob, 

i^^Marchand  x>s  Caly^  10  R.  L.,  p.  193,  23  L.  C.  J.,  p.  259. 

6.  Qu'un  locataire  n'a  pas  d'action  en  dommages  contre  le  propri^taire  de 
I'immeuble  lou^  ou  ses  representants  pour  privation  de  Pu^age  d'une  grange 
incendiee,  lorsque  le  propri^taire  r6pond  par  son  plaidoyer  que  la  grange  a  6t6 
iocendi^e  par  la  faute  du  locatnire  et  que  le  locataire  ne  fait  aucune  preuve  a 
rencontre  de  ce  plaidoyer,  et  qu'en  ce  cas  il  y  a  pr^somption  legale  en  faveur  du 
locateur  conformement  4  Particle  1629,  C.  C. — ^Tobranob,  J. — Hacke  vs  McOauvran^ 
10  R.  L.,  p.  194. 

7.  Similar  d'^cision ^Johnson,  J. — McDougall  vs  Harmhurger^  2  L.  N.,  p.  332. 

8.  Where  repairs  were  urgent  and  necessary  and  they  were  eftected 
promptly  and  efficientlv^  it  was  held  that  the  Plaintiff  must  suffer  them,  and  that 
they  were  not  a  ground  for  damages  and  the  resiliation  of  the  lease. — Maokay,  J. 
^^GoMvreau  vs  Roy^  4  L.  N.,  p.  415* 

9.  Where  the  building  leased  was  in  a  dangerous  condition  and  was  sinking, 
owing  to  the  weakness  of  the  foundation,  and  the  Building  Inspector  of  the  City 
had  condemned  it  as  unsafe,  it  was  held  that  the  lessee  was  justified  in  abajidon  • 
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ing  the  premises  and  was  entitled  to  recover  from  the  lessor  all  damages  thereby 
suffered  by  him. — ^Torsancb,  J. —  Wright  vs  Gall,  6  L.  N.,  p.  42. 

10  Que  le  baiileur  n'est  tenu  de  dommages  resultant  de  son  defaut  d'entre- 
tenir  les  lieux  en  bon  ^tat  de  reparations  que  lorsqu'ii  a  4t6  dement  mis  en  de- 
meure,  ce  qui  ne  peut  Stte  fait  que  par  ^crit,  lorsque  le  bail  est  authentique,  et 
qu'il  n'est  pas  non  plus  responsable  des  dommages  qui  ne  resultent  pas  de  sa 
negligence,  mais  sont  la  cons^uence  d'un  incendie,  surtout  lorsqu'il  a  fait  dili- 
gence pour  r6parer  les  lieux. — Mathibu,  J. — Mareile  vs  Mathieu^  7  L.  N.,  p.  55. 

11.  Que  le  locataire  dun  banc  d^^glise  a  centre  le  tieri>  qui  le  trouble,  une 
action  in  factum^  et  meme  une  action  dUojure,  si  le  trouble  consiste  en  voies  de 
fait;  que  le  droit  du  locataire  est  fond^  sur  son  titre,  qu'il  doit  all^guer  et  prou- 
ver,  et  que  c'est  Pabsence  du  titre  chez  son  adversHire  qtii  read  celui-ci  coupable 
de  trouble  ou  de  voies  de  fait.— .C.  R. — Champagne  va  OouleU  10  Q>  L.  R.,  p.  379. 

12.  Where  the  (essoriin  making  repairs  to  the  leased  premises,  used  mater- 
ial which  emitted  a  disagreable  odour  and  damaged  the  stock  of  the  lessee,  a 
grocer,  it  was  held  that  the  latter  was  en  tit  ed  to  have  the  lease  rescinded  and 
to  recover  the  amount  of  damages  stastained  by  him.  In  such  circumstances,  the 
more  regular  course  is  that  the  lessee  should  put  thn  lessor  en  demeure  to  remove 
the  cause  of  damage,  before  bringing  an  action  in  resiliation  of  the  lease  and  to 

recover  damages ^Q.  B. — Dafgneau  A  Lioesque,  4  Q.  B.  H.,  p.  344,  30  L.  C.  J., 

p.  188,  M.  L.  Rm  2  Q.  B.,  p.  205— C.  R— M.  L.  K.,  1  iS.  C,  p.  414. 

13.  Que  lorsqu'un  incendie  est  caub^  par  la  faute  du  locataire,  ce  dernier  ne 
peut  demander  la  r^siliation  du  bail,  parce  que  \qa  licuz  Iou^h  seraient  inhabita- 
bles  pendant  le  temps  des  r^parations.-..MATBiBU,  J. — De  Sola  vs  Stephens,  13  R, 
L.,  p.  472,  7  U  N.,  p.  172. 

14.  Que  le  locataire  qui  est  entr6  dans  les  lieux  lou6s  sftns  avoir  pr^alable- 
ment  exige  qu'on  y  fit  les  reparations  dont  il  pouvait  avoir  besoin,  est  cens^  avoir 
consenti  k  les  prendre  dans  T^tat  oii  ils  se  trouvaient,  et  qu'il  n*a  droit  k  des 
dommages  centre  le  locateur  qu'apres  Tavoir  mis  en  demeure  de  faire  les  repa- 
rations auxquelles  ce  dernier  peut  etre  tenu. — Mathieu,  J. — Johnson  vs  Brunette, 
14  R.  L.,  p.  219. 

15.  That  the  lessee  is  not  entitled,  without  first  putting  the  lessor  en  ({^m^t/re 
to  demand  the  resiliation  of  the  lease  becaui^e  repairs  are  necessary.  Unless  the 
condition  of  the  premises  be  such  as  absolutely  to  prevent  his  use  and  enjoyment 
the  proper  cause  is  for  the  lessee  to  ask  that  th"  lessor  be  ordered  to  make  the 
repairs  which  are  necessary  and,  in  default,  that  the  lessee  be  authorised  to  make 
them  at  the  lessor^s  expense — ^C.  TL^Pageln  vs  Murphy,  M.  L.  R.,  3  S.  C,  p.  50. 

16.  Qu*un  locataiie,  avant  de  quitter  les  lieux  qu'il  occupe  en  vertu  d'un 
bail  authentique  et  qu'il  pretend  etre  inhabitables,  <loit  mettre  en  demeure  son 
locateur  de  les  reparer  sous  un  deiai  determine  et  4  defaut  par  le  locateur  de  se 
conformer  &  la  sommation,  le  locatai  e  peut  se  p  urvoir  en  justice  pour  faire 
resilier  le  bail Caron,  J — Shnmons  vs  Gravel,  13  Q.  Im  R.,  p.  263. 

17.  Que  le  locataire  qui  par  son  bail  s  oblige  k  faire  a  la  mMison  louee  toutes 
les  reparations  dont  il  aura  bes^oin,  ne  peut  forcer  le  proprietaire  k  reparer  la 
oouverture  de  la  maison  qui  n'est  pas  etanche,  lorsque  cette  couverture  peut 
6tre  reparee  et  qu*une  couverture  neuve  n'est  pas  necessaire. — MATHiBti,  J.^- 
Brown  vs  Lighihall,  15  R.  L.,  p.  694. 

See  also  correlative  oases  of  landlord's  rights  noted  at  C.  C.  1624  and  also 
oases  noted  at  C.  C.  1634  and  1635. 
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SECTION  IV. — RULES  PARTICULAR  TO  THE  LEASE  OR  HIRE   OF  HOUSES. 

1043*  The  lease  or  hire  of  a  house  or  part  of  a  house,  when 
no  time  is  specified  for  its  duration,  is  held  to  be  annual,  terminating 
on  the  first  day  of  May  of  each  year,  when  the  rent  is  at  so  much  a 
year ; 

For  a  month,  when  it  is  at  so  much  a  month ; 

For  a  day,  when  it  is  at  so  much  a  day. 

If  the  rate  of  the  rent  for  a  certain  time  be  not  shewn,  the  dura- 
tion of  the  lease  is  regulated  by  the  usage  of  the  place. — ^Pothier, 
Louage,  n.  30  ;  Guyot,  R^p.,  vo.  Bail,  p.  16,  col.  1 ;  Troplong,  Louage, 
nn.  604,  605 ;  C.  N.,  1758 ;  C.  C,  1608.     [II.  87.] 

DECISIONS  : — 1 .  'I'hat  a  verbal  lease  of  a  house,  without  any  agreement  as  to 
its  termination,  at  a  rental  of  $100  per  annum,  which,  without  the  terms  of  pay- 
ment being  agreed  upon  in  advHnc**,  was  paid  quarterly,  could  only  legally  be 
terminated  by  a  three  months  notice. — 0.  R. — Oougeon  V9  YuiUj  26  L.  C.  J.,  p. 

142. 

2.  Qu'un  bail  fait  pour  un  montant  de  loyer  d^ terming,  lequel  loyer  devait 
oommencer  k  courir  apr^s  ie  paiement  du  premier  installement  d'une  cr6ance  du 
preneur  con t re  le  ba  lleur,  se  terminera  lorsque  le  montant  du  loyer  pour  le 
temps  de  la  jouissance  du  locataire  ^era  suffisant  pour  6teindre  la  cr6anoe  du 
locataire.--Q.  B Gifford  A  Harvey^  15  K.  L.,  p.  323. 

See  also  cases  noted  at  C.  C,  1608  and  1657. 

1043.  The  lease  of  moveables  for  furnishing  a  house  or  apart- 
ments, when  no  time  is  indicated  for  its  duration,  is  governed  by  the 
rules  contained  in  the  last  preceding  article,  and  when  these  do  not 
apply,  is  deemed  to  be  made  for  the  usual  duration  of  leases  of  houses 
or  apartments,  according  to  the  usage  of  the  place. — Pothier,  Louage, 
n.  30  ;  Guyot,  E^p.,  vo.  Bail,  p.  16,  col.  1 ;  Troplong,  Louage,  nn.  604, 
605 ;  C.  N.,  1757.     [II.  87.] 

1644*  The  cleansing  of  wells  and  of  the  vaults  of  privies  is  at 
the  charge  of  the  lessor,  if  there  be  no  stipulation  to  the  contrary. — 
Pothier,  Lcuage,  n.  222 ;  Guyot,  R^p.,  vo.  Bail,  p.  28,  col.  2 ;  Troplong, 
Louage,  n.  574 ;  C.  N.,  1766.     [II.  87.] 

1645*  The  rules  contained  in  this  chapter,  relating  to  houses, 
extend  also  to  warehouses,  shops  and  manufactories,  and  to  all  im- 
moveable property  other  than  farms  and  rural  estates,  in  so  far  as  they 
can  be  made  to  apply. — [II.  89.] 
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SECTION   V. — RULES   PARTICULAR  TO  THE  LEASE  AND   HIRE   OF   FARMS 

AND   RURAL  ESTATES. 

1040*  He  who  cultivates  land  on  condition  of  sharing  the  pro- 
duce with  the  lessor  can  neither  sub-let  nor  assign  his  lease,  unless  the 
right  to  do  so  has  been  expressly  stipulated. 

If  he  sub-let  or  assign,  without  such  stipulation,  the  lessor  may 
eject  him,  and  recover  damages  resulting  from  the  violation  of  the 
lease. — Arg.  exffh.  19,  L.  20,  Pro  socio ;  L.  47,  §  vZt  De  reg.  juris ; 
Troplong,  Louage,  n.  643  ;  C.  C,  1624 ;  C.  N.,  1763,  1764.    [II.  89.] 

DECISIONS  : — I.  A  lease  d'affermage  partiaire,  by  which  the  lessee  has 
undertaken  to  perform  personally  certain  obligations,  cannot  be  assigned  by  such 
lessee  to  a  third  party.  The  assignment  of  such  lease  gives  the  lessor  the  right 
of  demanding  the  reecision  of  the  contract.  The  resolution  of  such  assignment, 
the  assignment  having  been  acted  upon  and  the  action  to  rescind  the  lease  having 
been  instituted,  cannot  deprive  the  lessor  of  his  absolute  right  to  cause  the  ori- 
ginal lease  to  be  rescinded. — Brown  &  Meredith,  JJ — Hudon  vs  Hudon,  2  L. 
C.  R.,  p.  30. 

2.  Notwithstanding  a  stipulation  in  a  lease  that  the  lessee  of  the  land  on 
shares  shall  not  sub-let  without  the  consent  in  writing  of  the  lessor,  the  tacit  ac- 
quiescence of  the  lessor  in  a  sub-lease  is  a  good  defence  to  an  action  in  ejectment^ 
based  on  the  fact  of  such  sub-lease  without  consent  of  the  lessor,  more  especially 
where  the  sub-lease  was  terminated  before  the  action  was  brought  and  the  lessor 
had  profited  by  the  sub-lease. — Mathieu,  J. — Bissonet  vs  Ou€rinj  7  L.  N.,  p.  368. 

See  also  cases  noted  at  C.  C.  1638. 

1047*  The  lessee  is  obliged  to  furnish  the  farm  with  suflBicient 
stock  and  the  implements  necessary  for  its  cultivation,  and  to  culti- 
vate it  with  reasonable  care  and  skill.  — jf"  L.  25,  §  3,  Loc.  cond. ; 
Pobhier,  Louage,  nn.  190,  204  ;  2  Bourjon,  p.  43,  nn.  1,  2,  3 ;  C.  N. 

1766.  [II.  89.] 

DECISION  : — Que  le  propri^taire  d*une  terre  affermSe  ne  pent  se  plaindre  du 
ait  que  le  fermier  ne  convertit  pas  en  fumier  les  pailles  recucillies,  lorsqu'il  a 
consent!  &  ce  que  le  fermier  ne  garnisse  pas  Pimmeuble  lou6  d'animauz  et  usten- 
siles. — Chaonon,  J. — NoUtU  vs  Lord^  13  R.  L.,  p.  655. 

1048*  If  the  farm  be  found  to  contain  a  greater  or  less  quantity 
than  that  specified  in  the  lease,  the  rights  of  the  parties  to  an 
increase  or  diminution  of  the  rent  are  governed  by  the  rules  on  that 
subject  contained  in  the  title  Of  Scde.—ff  L.  2,  Loc,  cond. ;  Inst.,  liv.  3, 
tit.  24,  in  pr. ;  Pothier,  Louage,  n.  132 ;  Troplong,  Louage,  n.  652  ;  C. 
C,  1501,  1502,  1603;  C.  N.,1765.  [II.  89.] 

1B40*  The  lessee  of  a  farm  or  rural  estate  is  bound  to  give 
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notice  to  the  lessor,  with  reasonable  diligence,  of  any  encroachment 
made  upon  it ;  in  default  of  so  doing  he  is  liable  for  all  damages  and 
expense. — Arg.  exffh.  11,  §  2,  Loc.  cond. ;  Pothier,  Lovuge,  n.  191 ; 
C.  C,  476  ;  C.  N.,  1768.  [II.  89.] 

1050*  If  the  lease  be  for  one  year  only,  and  during  the  year, 

the  harvest  be  wholly  or  in  great  part  lost  by  a  fortuitous  event  or  by 

irresistible  force,  the  lessee  is  discharged  from  his  obligation  for  the 

rent  in  proportion  to  such  loss. — ffL.  16,  §§  2, 4,  5,  Loc.  covd. ;  Domat, 

liv,  1,  tit.  4,  sec.  5,  nn.  4,  6 ;  Pothier,  Louage,  n.  163  ;  2  Bourjon,  p.  44, 

nn.  8,  9 ;  C.  C.  V.,  1256 ;  C.  N.,  1770.  [II.  89.]* 

DECISION  : — Le  bail  d'un  moulin  ne  peut  dtre  a88imil6  au  bail  k  ferme  de 
biens  rurauz,  par  rapport  auquel  la  loi  sanctionne  una  reduction  du  prix  du  bail 
en  cas  de  manque  de  r6coIte  par  un  accident  extraordinaire  ou  imprgvu — Court 
OF  Appeal. — Corriveau  de  Pouliot,  1  R.  de  L.,  p.  184. 

1051*  [If  the  lea,se  be  for  a  term  of  two  or  more  years,  the 
lessee  is  not  entitled  to  claim  any  reduction  of  rent  in  the  case  stated 
in  the  last  preceding  article.]— ^jf  L.  26,  §  6,  L.  15,  §  4,  Loc.  cond.;  Cod. 
L.  8,  L.  18,  De  loc.  et  cond. ;  Domat,  liv.  1,  tit.  4,  sec.  6,  n.  7  ;  Pothier, 
Louage,  nn.  159,  160,  161  ;C.  N.,  1769;  An.  Denizart  vo.  Bail,  n.  100  ; 
Troplong,  Louage,  n.  698 ;  C.  C.  V.,  1257.  [II.  89.] 

1052S*  When  the  loss  happens  after  the  harvest  is  separated 
from  the  land,  the  lessee  is  not  entitled  to  any  reduction  of  the  rent 
payable  in  money.  If  the  rent  consist  of  a  share  in  the  harvest,  the 
lessor  must  bear  his  proportion  of  the  loss,  unless  the  loss  is  caused  by 
the  fault  of  the  lessee,  or  he  be  in  default  of  delivering  such  share. — 
ffloc.  cit;  Pothier,  Louage,  n.  155;  Guyot,  R^p.,  vo.  Bail,  p.  34, 
col.  1  ;  C.  N.,  1771.  [II.  91.] 

1B58*  The  lease  of  a  farm  or  rural  estate,  when  no  term  is  speci- 
fied, is  presumed  to  be  an  annual  lease,  terminating  on  the  first  day 
of  October  of  each  year,  subject  to  notice  as  hereinafter  provided. — 
Arg.  exffh.  13,  §  11,  Loc.  cond  ;  Pothier,  Louctge,  n.  28  ;  C.  N.,  1774. 

[IL  91.j 

DECISIONS  : — Que  d'aprds  la  loi,  le  locataire  d'un  terrain  en  culture  a  huit 
jours,  apr^s  Fexpiration  du  bail,  pour  enlever  sea  r^coltes,  sMl  n*y  a  pa<<  conven- 
tion contraire,  et  que  le  proprietaire  qui  prend  possessiion  de  Piuimeuble  avant 
Tezpiration  des  huit  jours  est  responsable  des  dommages  que  ses  animaux  pourront 
causer  4  la  r^colte  du  locataire. — Plamondon,  J.^~Orevier  vs  Blaignier  dit  Jarry, 
M.  L.  R.,  2  8.  C,  p.  256. 
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2.  Que  le  bail  d'une  fenne  ou  d'un  foods  ixiral,  sans  mention  de  terme  prefix, 
est  cens6  Stre  fait  poar  la  dur6e  n^cessaire  pour  permettre  au  fermier  de  recueil- 
lir  les  fruits  de  I'iinmeuble. — Loranger,  J. — Mongeau  vs  EobertSf  10  L.  N.,  p.  290. 

I054«  The  lessee  of  a  farm  or  rural  estate  must  leave,  at  the 
termination  of  his  lease,  the  manure,  and  the  straw  and  other  sub- 
stances intended  for  manure,  if  he  have  received  them  on  taking  pos- 
session ;  if  he  have  not  so  received  them,  the  owner  may  nevertheless 
retain  them  on  paying  their  value. — Pothier,  Loiiage,  n.  190  ;  Bour- 
jon,  vol.  2,  p.  43,  n.  4 ;  Guyot,  Rep.,  vo.  Bail,  pp.  24,  25  ;  C.  C.  V., 
1263 ;  C.  C,  379 ;  C.  N.,  1778.    [XL  91.] 

DECISION  : — ^The  right  of  property  in  manure  lying  on  a  lot  of  land  at  the 
date  of  >>ale  passes  by  the  sale  of  the  land.  Manure  made  subse«)uently  will  be 
held  to  have  passed  also  to  the  yendee,  the  vendor  setting  up  no  title  and  offer 
ing  no  justification,  bit  pleading  by  denegation  to  the  action  of  the  vendee 
brought  to  recover  damages  for  illegally  removing  the  manure  without  permis- 
sion  Q.  B. — Wyman  A  EdsoUy  10  L.  G.  R.,  p.  17. 


SECTION  VI. — OF  THE  TERMINATION  OF  THE  LEASE  OR  HIRE  OF  THINGS. 

1055,  The  contract  of  lease  or  hire  ot*  things  is  terminated  in 

the  manner  common  to  obligations,  as  declared  in  the  eighth  chapter 

of  the  title  Of  Obligationa,  in  so  far  as  the  rules  therein  contained 

can  be  applied,  and  subject  to  the  special  rules  contained  in  this  title. 

[II.  91.] 

DECISION : — A  writing  signed  by  the  lessor,  not  accepted  by  the  lessee^ 
promising  that  a  new  lease  should  be  entered  into  after  a  certain  date,  did  not 
constitute  a  new  contract  of  lease  which  could  be  pleaded  in  deffuce  to  an  action 
to  rescind  the  original  lease.— O.  R. — Loranger  vs  CUmeni,  I  L.  N.^  p.  326. 

lOISO*  It  is  also  terminated  by  rescission  in  the  manner  and  for 
the  causes  declared  in  articles  1624  and  1641,  and  also  in  cases  of 
insolvency  of  traders  as  provided  in  The  Insolvent  Act  of  1864. 
[11.  91.  III.  833.] 

Article  1656  should  read  as  follows: 

"  lASG*  It  is  also  terminated  by  rescission  in  the  manner  and 
for  the  causes  declared  in  articles  1624  and  1641."  C.  C.  1656 ; 
43  v.,  C,  c.  1 ;  49  v.,  C,  c.  4,  s.  5,  schedule  A.— R.  S.  Q.,  art.  6237. 

See  also  amendment  noted  at  C.  C.  2005. 
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DECISIONS: — 1.  An  action  in  ejectment  lies  against  an  insolvent  and  his 
assignee  to  obtain  possession  of  premises,  the  lease  for  which  expired  before  the 
assignment;  and  the  Superior  Court  is  properly  seized  of  such  a  case  by  writ  of 
summons,  notwithstanding  section  50  of  the  Insolvent  Act  of  1869.— An  action 
under  the  Lessor  and  Lessee's  Act  lies  in  a  case,  where  the  lessee,  after  the  expira- 
tion of  his  lease  and  befor*^  giving  up  the  premises  makes  an  assignment  in  insol- 
vency, and  the  assignee  takes  possession  of  the  premises. — ^Bbrthblot,  J. — Fraser 
Insiiiuie  vs  Moorty  19  L.  C.  J.,  p.  133. 

2.  An  action  to  rescind  a  lease  may  be  brought  against  a  lessee  who  has 
become  insolvent  during  the  term  of  the  lease. — C.  B»^~Loranger  vs  CUment,  I 
L.  N.,  p.  S26. 

105T*  When  the  term  of  a  lease  is  uncertain,  or  the  lease  is 
verbal,  or  presumed  as  provided  in  article  1608,  neither  of  the  parties 
can  terminate  it  without  giving  notice  to  the  other,  with  a  delay  of 
three  months,  if  the  rent  be  'payable  at  terms  of  three  or  more 
months ;  if  the  rent  payable  at  terms  of  less  than  three  months,  the 
delay  is  to  be  regulated  according  to  article  1642. 

The  whole  nevertheless  subject  to  that  article  and  to  articles 

1608  and  1653. — Pothier,  Louage,  n.  29  ;  Guyot,  Rep.,  vo.  Baily  p.  15 ; 

C.  N..  1736.     [II.  91.] 

DECISIONS: — 1.  Where  a  lease  has  been  continued  for  one  year  by  tacite 
reconduction,  no  notice  is  necessary  to  terminate  the  lease  thus  continued  and 
the  same  legally  expires  at  the  end  of  the  year. — Badoley,  J. — Lafiamme  vs 
Fennellj  II  L.  C.  J.,  p.  288. 

2.  Where  the  dura  ion  of  a  written  or  verbal  lease  is  certain,  a  congi  ia 
unnecessary  to  mainta  nan  action  by  the  landlord  to  eject  the  tenant. — Torranob, 
J. — Lamoniajne  vs  Webster,  18  L.  C.  J.,  p.  152. 

3.  But  held  in  appeaL— Where  a  lease  has  been  continued  by  iacite  recon' 
duction,  a  notice  of  three  months  is  necessary  to  terminate  such  lease.— Q.  B. — 
Webster  Ss  Lamontagne,  19  L.  C.  J.,  p.  106. 

4.  Where  a  lease  has  been  continu*'d  by  tacite  reconduction,  it  can  only  be 
terminated  by  either  party  giving  to  the  other  party  three  months'  notice. — C. 
R_ZruA;e  vs  Wickliffe,  22  L  C.  J.,  p.  41. 

5.  Johnaon  being  an  elder  and  member  of  the  congregation  of  St  Andrews 
Church,  Montreal,  and  the  lessee  of  a  pew  therein,  and  as  such  les^ee  having 
tendered  the  rent  in  advance,  was,  under  the  by-laws,  customs  and  usage  and 
the  constitution  of  the  St.  Andrews  Church  entitled  to  a  continuance  of  his  lease 
of  the  pew  for  the  year  1873,  and  reasonable,  but  not  vindictive,  damages  should 

be  allowed,  viz.  S3('0. — Suprbmb  Court Johnston  vs  Ministers  and  Trustees  of  8L 

Andrews  churchy  1  S.  C.  R.,  p.  235. — ^Johnson,  J. — 18  L.  C.  J.,  p.  113. 

6.  Un  bail  verbal  se  termine  a  Texpiration  du  temps  pour  lequel  il  a  et6 
&it,  et  sans  cong6  de  deloger. — Casault,  J. — Huot  vs  Oameau,  2  Q.  L.  R,  p.  87. 

7.  A  person  who  in  surety  for  a  tenant  holding  under  a  lease  terminable  on 
giving  six  months'  notice,  cannot  exercise  the  right  stipulated  in  favor  of  the 
tenant,  if  the  latter  fails  to  exercise  it.— Johnson,  J — Lionard  vs  LemieuXf  1  U 
N.,  p.  614. 


n 
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8.  Que  lorsque  le  prix  d*un  bail  est  fait  payable  par  quart ier  et  que  ce  bail 
n'est  pas  pour  un  terme  fiz^,  le  locataire  ne  peut  6tre  expuls6  qu*aprds  un  0ODgi§ 
de  trois  mois — ^Q.  B. — Boudreau  A  Dorais,  10  R.  L.,  p.  458. 

9.  That  a  verbal  lease  of  a  house,  without  any  agrement  as  to  its  terminatioiii 
at  a  rental  of  $100  p^  annum,  which,  without  the  terms  of  payment  being  agreed 
upon  in  advance,  was  paid  quarterly,  can  only  be  legally  terminated  by  a  three 
months'  notice. — ^C.  R. — Gougeon  vs  Tuile,  26  L.  C.  J.,  p.  142. 

10.  That  a  Defendant,  who,  in  answer  to  an  action  on  a  verbal  lease,  pleads 

a  claim  for  damages  as  a  set  off,  admits  the  existence  of  the  lease. — Q.  B Walsh 

ic  Howard,  12  Q.  L.  R.,  p.  295,  15  R.  L.,  p.  8. 

105^»  The  lease,  if  written,  terminates  of  course,  and  without 

notice,  at  the  expiration  of  the  term  agreed  upon. — Cod.,  L.  11,  De  loc. 

et  cond. ;  Domat,  liv,  1,  tit.  4,  sec.  2,  n.  11 ;  Pothier,  Louage,  nn.  29, 

308  ;  2  Bourjon,  p.  43,  n.  6 ;  C.  L,  2598 ;  C.  N.,  1737.     [II.  91.] 

DECISION  : — In  the  case  of  a  breach 'of  contract  to  deliver  possession  of 
premises  leased,  nominal  damages  should  be  awarded  by  the  Court,  although  no 
special  damage  is  proved  to  have  resulted  from  such  breach. — C.  R. — Mulcair  vs 
Jubinvillef  23  L.  C.  J.,  p.  165. 

1G59*  The  contract  of  lease  or  hire  of  things  is  terminated  by 
the  loss  of  the  thing  leased. — ff  L.  25,  §  2 ;  L.  9,  §  1,  Loc.  cond, ; 
Pothier,  Louage,  n.  65;  2  Bourjon,  p.  52,  n.  1 ;  C.  N.,  1741.     [II.  91.] 

IGGO*  If,  during  the  lease,  the  thing  be  wholly  destroyed  by 
irresistible  force,  or  a  fortuitous  event,  or  taken  for  purposes  of  public 
utility,  the  lease  is  dissolved  of  course.  If  the  thing  be  destroyed  or 
taken  in  part  only,  the  lessee  may,  according  to  cii'cumstances,  obtain 
a  reduction  of  the  rent  or  the  dissolution  of  the  lease ;  but  in  either 
case  he  has  no  claim  for  damages  against  the  lessor. — ff  L.  19,  §  6  ;  L. 
30,  §  1,  L.  15,  §  7,  L.  33,  Loc,  cond, ;  L.  23,  De  reg,  juris, ;  Domat,  liv. 
1,  tit.  4,  sec.  3,  n.  3  ;  Pothier,  Louage,  nn.  139  et  seq. ;  C.  L.,  2667  ; 

C.  N.,  1722.    [11.  91.] 

DECISIONS  : — 1.  Where  a  fire  occurring  during  the  lease,  renders  the  pre- 
mises leased  temporarily  uninhabitable,  but  does  not  totally  destroy  them,  the 
tenant  is  entitled  to  hold  possettsion,  and  to  resume  occupation  of  the  premises 
as  soon  as  repaired Q.  B. — Samuels  &  Rodier,  2  L.  C.  L.  J.,  p.  272. 

2.  Under  the  provisions  of  the  Quebec  Kailway  Act,  the  lessees  for  five  years 
of  a  stone  quarry  with  right  of  quarry  and  right  to  renew  lease  for  other  five  years, 
are  occupiers  of  such  land,  and  parties  interested  therein,  entitled  to  compensa- 
tion for  damages  caused  by  expropriation  of  the  property  for  railway  purposes, 
within  the  meaning  of  the  Act*— During  the  pendency  of  an  action,  in  the  nature 
of  an  €ieiion  nigaioire^  by  such  lessees  against  the  Railway  Company,  in  conse- 
quence of  the  Company  and  the  arbitrators  appointed  under  the  Act  to  determine 


Of  the  lease  or  hire  of  things, — Art,  1660-1663.  41 

the  compensation  to  be  paid  in  conseqaence  of  the  expropriation  of  the  leased 
property,  refusing  to  admit  the  right  of  said  lessees  to  be  indemnified  under  the 
Act,  the  Piaintiffd  are  entitled  to  a  writ  of  ii^unction  against  the  Railway  Company 
in  consequence  of  the  Company  persisting  in  exercising  their  right  of  expropria- 
tion, without  paying  or  offering  to  pay  indemnity  to  the  lessees— Q.  B. — Bour- 
gouin  S  Montreal  Northern  Colonization  Railtoaj/f  19  L.  C.  J.,  p.  57. 

3.  Que  le  locataire  d'une  b&tisse  dont  la  plus  grande  partie  est  d^truite  par 
on  incendie,  ne  pent  obtenir  la  resolution  du  bail,  conform6ment  aux  disposi- 
tions da  1660  C.  C,  sans  le  consentement  du  sous-locataire,  qui  veut  continuer  & 
occuper  la  partie  qui  lui  a  6t6  sous-lou6e.  Que  lorsque  par  conventions  interve- 
nues  entre  le  bailleur  principal  et  le  locataire  principal,  le  bail  principal  est 
lesilie,  &  cause  de  la  destruction  de  la  plus  grande  partie  de  la  mai-on,  le  loca- 
taire principal  n*aura  pas  le  droit  pour  cela  de  demander  la  resil  ation  du  sous- 
bail  et  Pexpulsion  du  sous-locataire. — Mathieu,  J. — Oompagnie  cP Imprimerie  et 
de  Publication  du  Herald  vs  Cochenthaler^  11  R.  L,  p.  605. 

4.  See  a'so  case  noted  at  C.  C.  1624,  n.  19. — Raintillb,  J^-^F^nny  V9  Montreal 
Herald  Co.,  27  L.  C.  J.,  p.  83. 

5.  Que  lorsqu'un  incendie  est  caus^  par  la  faute  du  locataire,  ce  deniier  ne 
pent  demander  la  r^siliation  du  bail  parce  que  les  lieux  lou6s  seraient  inhabitables 
pend«nt  le  temps  des  reparations — Mathieu,  J. — De  Sola  va  Stephens,  7  L.  N.,  p. 
172,  13  R.  L,  p.  472. 

lOOl.  The  contract  of  lease  or  hire  of  things  is  not  dissolved  by 
the  death  of  the  lessor  or  lessee. — ffh.  60,  §  1,  L.  19,  §  8,  Loc.  cond. ; 
Cod.,  L.  10,  De  loc.  et  cond. ;  Pothier,  Lov/zge,  n.  59,  2  Bourjon,  p.  41, 
n.  16 ;  C.  N.,  1742.     [II.  93.] 

1G62«  The  lessor  cannot  put  an  end  to  the  lease,  for  the  purpose 
of  occupying  himself  the  premises  leased,  unless  the  right  to  do  so 
has  been  expressly  stipulated,  [and  in  such  case  the  lessor  must  give 
notice  to  the  lessee  according  to  the  rules  contained  in  article  1657 
and  the  articles  therein  referred  to ;  unless  it  is  otherwise  stipulated.] 
— C.  S.  L.  C,  c.  52  ;  C.  N.,  1761.     [II.  93.] 

1068*  [The  lessee  cannot,  by  reason  of  the  alienation  of  the 
thing  lefiused,  be  expelled  before  the  expiration  of  the  lease,  by  a 
person  who  becomes  owner  of  the  thing  leased  under  a  title  derived 
from  the  lessor ;  unless  the  lease  contains  a  special  stipulation  to  that 
effect  and  be  registered. 

lu  such  case  notice  must  be  given  to  the  lessee  according  to  the 
rules  contained  in  article  1657  and  the  articles  therein  referred  to  ; 
unless  it  is  otherwise  specially  agreed.]— jf  L  25,  §  1,  Loc.  cond. ;  Cod., 
L.  9.  De  loc.  et  cond. ;  Domat,  liv.  1,  tit.  4,  sec.  3,  n.  4 ;  Pothier,  Louage, 
nn.  62,  101,  288,  289,  292,  293  ;  C.  C.  2128 ;  C.  N.,  1743.     [II.  93.] 


42  Of  the  lease  cmd  hire  of  work. — A  vt,  U)6Jf.'166(). 

DECISIONS: — 1.  The  purchaser  of  an  immoveable  property  subject  to  the 
right  of  redemption  cannot  eject  the  lessee  whose  lease  has  not  expired. — Q.  B. — 
Eussell  df  JenkinSf  3  L.  C.  R.,  p.  417. 

2.  Kacqu^reur  d'une  terre  lou6e  n'a  pas  le  droit  de  revendiquer  le  foin  r6- 
oolte  sur  la  terre  par  le  locataire  qui  Stait  en  possession  de  la  terre  comme  loca- 
taire  lore  de  la  vente,  et  partant  en  possession  du  foin  comme  propri^taire,  son 
bail  n*6tant  pas  expir6. — C.  R — Brody  V9  Rendall,  9  R.  L.,  p.  512. 

3.  The  lessee  of  an  immoveable  property  sold  at  sheriff's  sale  is  liable  to 
expulsion  by'  the  ctdjvdieaiaire  before  the  expiration  of  the  lease  and  such  ex- 
pukion'may  be  effected  by  summary  petition  for  a  writ  of  possession.— Papineau, 
J. — McLaren  vs  Kirkwood,  25  L.  C.  J.,  p.  107,  4  L.  N.,  p.  45. 

4.  Qu'un  bail  auth^ntique  enregistre  ne  donne  pas  droit  au  locataire  de 
faire  une  opposition  afin  de  charge,  quand  lapropri6t6  louee  estsaisie  et  annonc^e 
pour  St  re  vendue  par  le  sheriff  et  que  le  decret  affranchit  I'adjudicataire  de  toute 
obligation  d'entretenir  le  bail  fait  par  le  saisi ^Papinbau,  J. — Desjardins  vs  Gra- 
vel, 25  L.  C.  J.,  p.  105,  4  L.  N.,  p.  39. 

5.  The  Plaintiff  seized  certain  land,  the  property  of  the  Defendant,  where- 
upon the  Opposant  fyled  an  opposition  ajln  de  charge,  alleging  in  support  thereof 
a  registered  lease  of  the  property  in  his  favor.  The  opposition  was  maintained. 
-^Rainvil.!.^,  ^  — Dupvy  va  Bourdeau,  6  L.  N.,  p.  12. 

6.  The  provisions  of  C.  C.  1663  do  not  apply  to  sales  of  immoveables  by  the 
sheriff  and  consequently  a  lessee  of  immoveable  property  which  has  been  sold 
at  a  sheriff's  sale  is  liable  to  expulsion  by  the  ac^udicaiaire  before  the  expiration 
of  the  term  of  the  lease. — C.  R. — Mowry  vs  Bowin,  M.  L.  R.,  3  8.  C,  p.  417. 

1GG4*  [The  lessee  who  is  expelled  under  a  'stipulation  to  that 
effect  is  not  entitled  to  recover  damages,  unless  the  right  to  do  so  is 
expressly  reserved  in  the  lease.]     [II.  93.] 

1605*  When  property  sold  subject  to  the  right  of  redemption 
is  taken  back  by  the  seller,  in  the  exercise  of  such  right,  the  lease 
made  by  the  buyer  is  thereby  terminated  and  the  lessee  has  his 
recourse  for  damages  upon  the  buyer  only. — ^Troplong,  Lotvdge,  nn, 
776,  777,  and  Tiraqueau,  there  cited.     [II.  93.] 


CHAPTER  THIRD. 

OF  THE   LEASE   AND   HIRE   OF   WORK. 


SECTION  I. — GENERAL  PROVISIONS. 


IGGG*  The  principal  kinds  of  work  which  may   be  leased  or 
hired  are : 
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1 .  The  personal  services  of  workmen,  servants  and  others ; 

2.  The  work  of  carriers,  by  land  and  by  water,  who  undertake 
the  conveyance  of  persons  or  things  ; 

3.  That  of  builders  and  othere,  who  undertake  works  by  esti- 
mate or  contract— C.  N.,  1779.     [II.  95.] 

DECISIONS: — 1*  Que  les  8«'rvioe8  d'un  cure  dans  une  paroisse  sont  d'une 
nature  mizte  ;  qu'ils  regardent  le  spirituel  et  le  temporel  et  que  le  cur6  peufc 
recoavrer  de  ses  paroissiens,  qui  ne  sont  pas  tenus  de  payer  la  dime  proprement 
dite,  une  certaine  somme  pour  la  valeur  de  ses  services  (C.C.  1705). — Rioux,  J. — 
Courlemanche  vs  MaillouXj  10  R.  Ia,  p.  195. 

2.  Que  les  services  rendus  par  les  cur^s  k  leurs  paroissiens  dans  radmi- 
Distration  des  sacrements  sont  essentiellement  gratuits  (C.  C.  1705).^-Jbtt£,  J. 
^Si  Auhin  V8  Leelaire  M.  L.  R.,  2  S.  C,  p.  4,  13  R.  L.,  p.  690. 

SECTION    II. — OF  THE   LEASfc   AND   HIRE   OF  THE   PERSONAL  SERVICE  OF 

WORKMEN,   SERVANTS,   AND   OTHERS. 

166T»  The  contract  of  lease  or  hire  of  personal  service  can  only 
be  for  a  limited  term,  or  for  a  determinate  undertaking. 

It  may  be  prolonged  by  tcicit  renewal. — -ff  L.  71,  §§  1,  2,  De  cond. 
et  demons. ;  Despeisses,  Louage,  sec.  2,  n.  6 ;  Pothier,  Loiuige,  372 ; 
Troplong,  881 ;  C.  N.,  1780.     [II.  95.] 

DECISIONS  : — 1.  Where  a  girl  lived  with  a  near  relative  and  rendered  him 
services  without  a  distinct  agreement  as  to  remuneration^  and  when,  after  his 
death,  the  girl  sought  to  recover  a  sum  for  wages,  it  was  held  that  she  could  not 
give  verbal  evidence  of  a  promise  to  pay,  the  amount  being  over  $50,  and  without 
it  no  action  lay.^ — ^Torrance,  J Leonard  vs  Jobin,  4  L.  N.,  p.  55. 

2.  Que  le  fils  qui  continue  a  demeurer  avec  son  pdre  apres  sa  majorite  et 
qui  travaille  avec  lui  et  pour  lui  a  un  metier  qu'il  a  appris  chez  son  p^re,  n'a  ^  as 
le  droit,  apres  avoir  quitte  son  pdre,  en  se  mariant,  de  reclamer  de  son  pere  un 
ealaire  pour  le  temps  qu*il  a  reste  avec  lui,  s'il  ne  prouve  pas  une  convention  par 
laquelle  le  pdre  se  serai t  oblige  de  lui  payer  tel  salaire. — Matuieu,  J. — Leblane  vs 
Tellier,  11  R.  L.,  p.  341. 

IGG^*  It  is  terminated  by  the  death  of  the  party  hired  or  his 
becoming,  without  fault,  unable  to  perform  the  services  agreed  upon. 

It  is  also  terminated  by  the  death  of  the  party  hiring,  in  some 
cases,  according  to  circumstances. — Ortolan,  Instlt,  vol.  2,  p.  271 ; 
Pothier,  Louage,  nn.  165-6-8.  171-4-5.     [II.  95.] 

DECISIONS  : — 1.  A  servant  engaged  by  verba!  or  written  contract  and  dis- 
missed without  cause,  is  entitled  to  wages  for  the  residue  of  the  term  for  which 
he  was  engaged  and  to  the  value  of  his  board  and  lodging  for  the  same  period. — 
K.  B—- For/ier  vs  Allison,  2  R,  de  L.,  p.  208. 

2.  A  servant  who  has  left  the  employ  of  his  master  before  the  expiration  of 
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the  tenn  of  hire  does  not  thereby  forfeit  the  wages  which  he  has  previously 
earned. — Meredith,  »), — Hilodeau  vs  Sylvain^  4  I^.  C.  R.,  p.  26. 

3.  In  an  acti  m  for  salary  on  the  ground  of  wrongful  dismissal,  where  the 
Defendant  pleaded  that  Flaintift  hai  been  guilty  of  disobedience  of  orders  and 
pr^oarieation  and  dS/alcation  in  his  accounts,  although  neither  had  been  proved 
yet  as  the  court  considered  that  there  had  been  manifest  neglect  of  duty  and 
errors  and  irregularities  in  the  Plaintiff'*8  accounts,  his  discharge  was  nev*'rthel«'8B 
Justifiable,  and  he  was  not  entitled  to  wages  beyond  the  date  of  dismissal. — ^C.  R. 
—  Webster  vs  Grand  Trunk  Ry ,  I  L.  C.  J.,  p.  223. 

4.  A  merchant  is  justiHed  in  dismissing  his  clerk  before  the  termination  of 
his  engagement  for  a  breach  of  duty  or  discipline,  such  as  absence  without  leave  ; 
and  the  clerk  cannot  in  su  h  case  recover  salary  accrued  subsequent  to  his  dis- 
missal and  prior  to  the  termination  of  the  agreement. — Mondelbt,  J. — Charhoti' 
neau  vs  Benjamin,  2  L.  C.  J.,  p.  103. 

5.  A  servant  refusing  to  obey  a  lawful  order  of  his  master  and  discharged  in 
consequence,  can  only  recover  w  iges  to  date  of  discharge,  notwithstanding  proof 
of  previous  uniform  good  conduct — Mondelet,  J. — Hastie  vs  Morland,  2  L.  C.  J., 

p.  277. 

6.  Le  commis  qui  a  6t6  cong^die  sans  cause  suffisante  peut  poursuivre  le 

marchand  qui  Ta  engag6  k  I'annee,  pour  ^on  salaire  acfru  durant  le  temps  qu*il 
a  6te  sans  einploi,  au  lieu  de  le  poursuivre  en  dommages  intdrSts.— Bbkthbu>t,  J. 
— Ouellet  vs  Fournier,  6  L.  C.  J.,  p.  118. 

7.  Un  emp'oy^  au  mois  qui  quitte  le  service  avant  la  fin  de  son  mois,  sans 
cause  legitime,  n'a  pas  droit  s  ses  gag»*s  de  partiedu  m* us  commence. — Un  maitre 
peut  plaider  compensati'm  du  salaire  dun  moi:»  termme  par  son  employ^,  sans 
quM  soit  nAcessaire  de  faire  une  demande  inci<lente,  pour  les  dommages  cau<4^8 
par  son  dit  employ^  en  qui'tant  subitement  le  service,  parce  que  ces  dommages 
d^coulent  d  une  m§me  source  par  laquelle  il  demande  le  paiement  de  son  salaire. 
— Un  juge  peut  accorder  des  d  'minages,  quoique  le  montant  n'en  soit  pas  prouv^, 
quand,  d'aprds  la  preuve,  il  voit  qu'il  y  en  a  eu  rAelleuient  de  souiferts,  ce  qui  est 
laisse  a  sa  discretion.— ^Johnson,  J. — Mondor  vs  Pesani,  4  R.  L.,  p.  382. 

8.  L'employe  renvoye  par  le  patron,  avant  1 1  Hn  de  son  engagement,  n'a  pas 
d'action  pour  reclauier  «iu  salaire  non  6chu  au  temps  de  son  renvoi,  mais  il  a 
droit  seulement  a  une  action  pour  doium  iges  resu  tant  de  Tinexecution  de  la 
convention.— L'employ^,  dans  re  cas.  est  tenu  d-^  prouver  qu'il  a  so  iftert  des 
dommages  par  la  faute  du  patron,  qu*il  n'a  pu  obtenir  une  autre  situation  et  que 
son  renvoi  a  eu  lieu  sans  cause. — Bgaudrt.  J. — Sait  vs  Nield,  7  R.  L.,  p.  224. 

9.  A  servant  cannot  recover  for  a  portion  of  a  month's  wages,  when  she  has 
left  before  the  end  nf  the  month,  without  the  employer's  consent,  and  without 
the  u.sual  notice — Torkanob,  J. — BerlingueiU  vs  Jadah,  17  L.  C.  J.,  p.  18. 

10.  Le  manage  <le  la  servHiite,  durant  le  service,  just > fie  le  maitre  de  la  ren- 
voyer. — Tbssibr,  »J — Mawnon  vs  Rur^ttall,  1  Q.  L  R.,  p.  317. 

11.  Le  domestiqiie  qui  abandonne  >>on  service  avant  la  fin  dumois  forfaitses 
gages  pour  la  partie  du  m  >is  pendant  laquelle  11  a  rempli  ses  engagements. — 
Tessibb,  J — Bernier  vs  Roy,  I  Q.  L.  R.,  p.  380. 

12.  A  servant,  discharged  wi'hout  suffici«>nt  cause  bef>re  the  expiration  of 
his  term  of  hire,  CHnnot,  if  h"  sues  for  wages,  claim  for  more  than  the  portion  of 
the  term  which  has  expired  at  the  date  of  the  institution  of  the  action  ;  but, 
semhUf  he  may  bring  an  action  of  damages  for  breach  of  contract,  and  then  the 
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length  of  the  unexpired  portion  of  the  term  may  be  taken  into  consideration  in 
estimating  the  damages. — Q.  B — Beauehemin  A  Simon^  1  L.  N.,  p.  40. 

13.  That  an  employee,  engaged  for  one  year,  mth  s  dary  payable  monthly, 
who  is  dismissed  without  sufficient  cause  before  the  expiration  of  the  term  for 
whii'h  he  was  engaged,  can  sue  for  the  monthly  instalments  of  his  salary  as  they 
fall  due — Q.  B Rice  A  BoseoviiM^  23  L.  C.  J.,  p.  141. 

14.  That  an  employ^'e  or  servant,  d  smissed  without  cause,  may  sue  for  the 
instalment  of  his  wiges  as  they  become  due  under  the  terms  of  his  engagement, 
his  wages  being  thn  measure  of  d « ma gps,  unless  the  master  shows  thit  the  em- 
ployee has.  or  might  have,  earned  something  which  should  be  deducted  from  his 
claim—- Q.  B — Montreal  Cotton  Co  S  Par  ham,  23  Ij.  C.  •!.,  p.  146. 

15.  Thnt a  servant  who  is  discharged,  without  sufficient  cause,  before  the 
expiration  of  the  term  for  which  he  was  engage- 1,  if  he  sues  for  WMges,  can  only 
claim  the  wages  which  are  due  at  the  date  of  thn  institution  of  the  action,  his 
recourse  for  the  unexpired  period  being  reserved ;  but  if  he  choose  to  sue  for 
damages  for  breach  of  contract,  the  length  of  the  unexpired  term  of  his  enga- 
gement m-iy  be  taken  into  consideration  in  estimating  the  damages. — Q.  B.— . 
Beauehemin  &  SimoUj  23  L.  C.  J.,  p.  142. 

16.  That  an  employer  cannot  of  his  own  mere  will  cancel  a  contract  for 
pe*8onal  service,  leaving  to  the  person  employed  a  claim  for  dtmages,  if  any,  and 
nothing  else.  The  distinction  is  drawn  in  this  case  between  a  contract  for  personal 

services  and  a  contract  for  the  construction  of  a  building  or  other  works. — C.  R. 

Beid  o«  Smith  6  Q.  L  R.,  p.  367,  4  L.  N.,  p.  157. 

17.  Que  le  pro.>ri6taire  d*usines(dan3  Tenp^ce  des  forges)  peut  renvoyerde 
son  service,  avant  Texpiration  deson  terme  d'eng^igement.  le  gerantde  ces  usines 
qui  s'est  engag§,  sans  le  cousentement  du  proprietaire,  dans  une  in  lustrie  rivale 
de  la sienne,  de  natur-t  & nuire  au  con  neroe  de  ce  dernier.  Q  I'il  n*est  pas  neces- 
Baire,dans  ce  cas,  d  •  faire  r^silier  renga<^ement  du  geran--  par  les  tribunaux  avant 
de  le  congedier. — ^Q.  B.-^\fe  UougM  A  McDougall,  1 1  R.  L,  p.  203. 

18.  Que  le  matchand  qui  a  engage  un  co  umis  est  juntidable  de  le  renvoyer 
de  son  service  par  suite  du  fait  que  le  co  umis  a,  lors  de  son  engagement,  cache 
au  marchand  qu*il  avait  ete  renvo>e  du  nervice  de  son  an  tien  patron,  &  la  suite 
des  accusations  de  detournemenis  de  fonds. — Rxisyillk,J ,^^arrei  vs  Morgan,  12 
R  L.,  p.  58. 

19.  Que  le  pilot,  qui  est  congedi6  avant  le  terme  de  son  engagement,  aura 
droit  de  r-^couvrer  du  capitaine  du  vaisseau  ou  it  est  employe,  le  montant  total  de 
see  giges,  jusqu'^  la  fin  de  son  engagement. — Cuaonon,  J. — Laf ranee  vs  Jackson, 
12R.L.,  p.  21. 

20.  Wh^re  an  employee  of  the  Defendant  refused  to  comply  with  a  notice 
given  to  all  his  em^iloyees  by  the  Defendant,  requiring  them  to  be  vaccinated 
on  pain  of  dismissil.  whereupon  such  employee  was  diiimissed,  it  was  held  that 
he  ha<l  no  right  to  sue  for  damage-i  for  breach  of  contract. — Caron,  J.^>Areham' 
bault  vs  Gazette  Printing  Co,,  9  L  N.,  p.  1 1. 

21.  Que  le  mait'-e  qui  renvoie  son  eng%g6,  sans  rai^on  suffi^ante,  sera  con- 
damn^  a  lui  payer  des  dommages  egaux  au  m  mtant  perdu  par  TengagS  pendant 
le  temps  pour  lequel  il  n*a  pas  6t6  employ^,  et  aussi  4  la  lifference  de  gages  par 
lui  gagnes  adleurs.^Q.  B.     Robinson  <t*  McMillan,  13  R.  L.,  p.  565. 

22.  That  insolence  and  insubardinatibn  on  the  p-irt  of  the  managf'r  of  a  Com- 
pany towards  its  directors,  is  a  sufficient  cause  to  justify  his  dismissal  by  such 
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DIreotors  without  notice. — ^TobrakoBi  J. — Dick  vs  Canada  Jute  Go,f  30  L.  C.  J., 
p.  185. 

23.  That  when  a  commercial  traveller,  engaged  by  the  year,  qaits  the  ser- 
Tice  of  his  employer  without  legal  cause  and  against  his  employer's  will  and 
without  previous  legal  notice,  he  forfeits  all  claim  to  wages  accrued  to  the  time 
of  hi<«  quilting  said  service. — Rainvillb,  J. — Nixon  vs  Darling^  27  L.  C.  J.,  p.  78, 
6L.N.,  p.  160. 

24.  A  contract  of  apprenticeship  will  be  annulled  if  it  appear  that  the  ap- 
prentice has  not  a  fair  opportunity  of  acquiring  proficiency  in  the  art  which  the 
master  engaged  to  teach  him.^>Q.  B^-^ Baker  &  Lebeauy  7  L.  N.,  p.  299. 

25.  Qu*un  pdre  qui  engage  son  fils  mineur  comme  apprenti  pour  un  nombre 
dStermind  d^ann^es,  dans  I'endroit  ou  il  rddide  avec  sa  famille,  est  justifiable  de 
retirer  son  fils  d'apprentissage  avant  Tezpiration  du  temps  fixe,  lorsque  le  maitre 
veut  Temmener  rdsider  dans  une  autre  place  6loign6e,  oh  le  p^re  ne  sera  pas  en 
6tat  de  pouvoir  surveilier  la  conduite  de  son  fils. — ^Taschbrbau,  J . — Oravel  vs 
Malo,  M.  L.  R.,  4  S.  C,  p.  43. 

See  also  cases  noted  at  C.  C.  1670. 

1669*  In  any  action  for  wages  by  domestics  or  farm  servants, 
in  the  absence  of  written  proof,  the  master  may  offer  his  oath,  as  to 
the  conditions  of  the  engagement  and  as  to  the  fact  of  the  payment 
accompanied  by  a  detailed  statement. 

If  the  oath  be  not  offered  by  the  master  it  may  be  deferred  to 
him,  and  is  of  a  decisory  nature,  as  regards  the  subjects  to  which  it 
is  limited. — Paris,  127;  Pothier,  Louage,  n.  175;  Guyot,  R^p.,  vo. 
Domestique,  p.  102,  col.  1 ;  N.  Denisart,  vo.  Oagea,  §  3,  p.  143 ;  C.  N., 
1781.     [II.  95.] 

Amendment : — Article  1669  shall  read  as  follows  : 

"  In  any  action  for  wages  by  domestics  or  farm  servants,  the 
master  may,  in  the  absence  of  written  proof,  offer  his  oath  as  to  the 
conditions  of  the  engagement  and  as  to  the  fact  of  the  payment, 
accompanied  by  a  detailed  statement ;  but  such  oath  may  be  refuted 
in  the  same  manner  as  any  other  testimony."  41-42  Vict.,  cap.  12,  s. 

1.— R.  S.  Q.,  art.  5815. 

DECISIONS: — 1.  The  prescription  established  by  the  127th  article  of  the 
Custom  of  Paris  is  applicable  to  a  claim  for  wages  by  a  housekeeper  (m^nagire) 
due  for  more  than  a  year  and  the  heirs  of  the  masters  hive  a  right  to  tender  their 
oath  as  well  in  respect  to  the  rate  of  wages  as  in  respect  of  payment,  not  only  of 
arrears,  but  of  the  wages  of  the  last  year.-«Q.  B,^—Lussier  A  Oloutenet/f  9  L.  C.  R., 
p.  433. 

2.  In  an  action  for  the  recovery  of  wages  by  a  servant  against  his  master, 
the  latter  cannot  be  examined  as  a  witness  for  the  purpose  of  proving  alleged 
acts  of  insolence  and  negligence  on  the  part  of  the  former.  The  statements  in  the 
declaration  on  oath  of  the  master  must  be  limited  to  a  proof  of  the  terms  of 
the  engagement  and  wages  paid  or  advances  of  money  or  value  made  to  the 
domestic— Q.  B.^Sluari  S  Sleeth,  10  L,  C.  R.,  p.  278. 
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3.  L'article  1669  du  Code  Civil,  ne  faisant  aucune  distinction  entre  les  em- 
ployes ^e  ferme,  engages  &  la  joum^e,  et  ceux  engages  pour  un  long  temps,  les 

tennes  de  cet  article  doivent  s'appliquer  auz  premiers  comme  aux  demiers 

Chagnon,  J. — Molleur  vs  Boucher^  5  R.  U,  p.  568. 

4.  Dans  une  action  pour  salaire  par  un  domestique,  la  cour  peut  prendre  la 

declaration  du  miutre  et  se  determiner  par  les  circonstances. — ^Tobranob,  J Cyr 

V9  CadieuZt  17  L.  C.  J.,  p.  173. 

5.  Dans  Taction  pour  gages  par  gar9on  charretier,  le  maitre  n'est  pns  cru  k 
son  serment  quant  k  Tengagement,  ni  quant  au  paiement.— Casault,  J. — Denis  vs 
Poilrasy  3  Q.  L.  R.,  p.  162. 

6.  Que  le  serment  prSte  par  le  maitre,  dins  le  ca9  prevu  par  Particle  1669 
du  Code  Civil  est  de  la  nature  d'un  serment  decisoire,  et  que  les  domeatiques  ne 
peuvent  Stre  admis  &  le  contredire  par  une  preuve  testimoniale.— .Merbdith,  C. 
J. — Laroae  vs  Rousseau y  6  Q.  L.  R.  p.  196. 

7.  Que  Particle  1669  C.  C.  ne  s'applique  pas  au  cas  d'un  joumalier  employe 
a  la  journee  &  travailler  d.  une  chauss^e  de  moulin,  et  que,  dans  ce  cas,  le  maitre 
ne  peut  ofiFrir  son  serment  quant  aux  conditions  de  Pengagement  et  aussi  sur  le 
fiEut  du  paiement. — ^Gill,  J Marier  vs  Lafreniire,  10  R.  L.,  p.  674. 

1070*  The  rights  and  obligations  arising  from  the  lease  or  hire 
of  personal  service  are  subject  to  the  rules  common  to  contracts. 
They  are  also  regulated  in  certain  respects  in  the  country  parts  by  a 
special  law,  and  in  the  towns  and  villages  by  by-laws  of  the  respec- 
tive municipal  councils. — C.  S.  L.  C,  c.  27 ;  c.  24,  sec  28,  §  20.  [II.  95.] 

ATnendments : — The  Revised  Statutes  of  Quebec  consolidates  the 
laws  regarding  masters  and  servants,  the  engagement  of  voyagev/ra 
and  the  hiring  of  fishermen. — R.  S.  Q.,  ss.  5614  to  6634. 

DECISIONS  : — 1.  In  a  contract  of  hiring  the  words  '<  your  remuneration  will 
*'  be  at  the  rate  of  £300  per  annum  "  do  not  constitute  a  hiring  for  one  year  and 
8uch  contract  is  terminable  at  the  option  of  either  party. — C.  R. — Lennan  vs  St 
Lawrence  &  Atlantic  Ry.,  4  L.  C.  R.,  p.  91. 

2.  The  engagement  by  a  Railway  Company  of  a  civil  engineer;  for  carrying 
out  the  construction  of  a  railway,  is  a  commercial  matter  and  may  therefore  be 
proved  by  verbal  testimony,  and  any  modification  of  the  original  agreement  may 
be  proved  in  the  same  way. — Q.  B. — Legge  <k  Laurentian  Ry,  Oo,,  24  L.  C.  J., 
p.  98,  3  L.  N.,  p.  23. 

3.  Que  l'employ6  qui  s'eogage  comme  ouyrier  capable  pour  travailler  et 
faire  des  ouvrages  a  I'entreprise  dans  une  manufacture,  est  responsable  des  dom- 
mages  faits  aux  matSriaux  ou  a  partie  des  materiaux,  et  il  doit  payer  la  valeur 
des  dits  materiaux  lorsque  tels  dommages  proviennent  de  sa  faute  ou  de  son 
incapacity.  Les  ofFres  par  les  defendeurs  des  ch^ussures  endommagees  dans  tels 
cas,  aveo  ensemble  un  6quivalant  en  argent,  pour  le  montant  du  salaire  gagng, 
Bont  des  offres  suffi^antes  et  Tacceptation  dUcelles  sont  une  admission  et  une 
reconnaissance  par  Temploy^  des  vices  de  son  ouvrage  et  du  paiement  de  son 

travaiL  En  consequence  les  offres  sont  declarees  valables  et  Taction  deboutee. 

fisAUDBY,  J — Dansereau  vs  JameSj  4  R«  L.,  p.  387. 

4.  The  Plaintiff  sued  his  employer  for  salary,  and  the  Defendant  pleaded 
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that  some  money  was  stolen  belonging  to  the  Defendant  through  the  fault  of  the 
Plamtiff.  As  there  was  no  proof  of  the  PlaintiflTs  fault  and  as  the  Defendant  had 
continued  to  retain  his  services  for  eighteen  months  after  the  loss  occurred;  the 
action  was  maintained — Q.  B.  Thomson  A  Watson,  3  L.  N.,  p.  203. 

5.  Damages  were  sought  to  be  recovered  for  the  non-delivery  in  proper 
time  of  a  mantle  and  a  muff  which  had  been  left  with  the  Defendants  for  the 
purpose  of  being  altered  and  repaired.  The  action  was  dismissed,  as  there  had 
been  no  exact  time  stipulated  at  which  it  was  to  be  returned  and  there  had  been 

no  proper  steps  taken  by  the  Plaintiff  to  put  the  Defendants  en  demeure 

Maokat,  J. — Beauvais  vs  Lanthier,  5  L.  N.,  p.  195. 

6.  Where  an  employer  has  published  in  his  factory  a  rule  that  any  employee 
intending  to  leave,  must  give  a  certain  notice,  this  notice  becomes  obligatory, 
and  an  action  under  chapter  XX  of  the  Montreal  City  By-Laws  will  lie  for  deser- 
tion even  when  the  engagement  is  for  a  shorter  period  than  one  month,  and  he 
leaves  at  the  expiration  of  his  term. — Db  Montigny,  Recorder. — City  of  Montreal 
V8  Durand,  5  L.  N.,  p.  363. 

7.  Qu'une  fiUe  mineure  a  le  droit  de  s'engager  seule  comme  servante,  et 
peut  Stre  punie,  en  vertu  du  R6glement  de  la  Cit6  de  Montr^Hl  concernant  lea 
midtres  et  serviteurs,  si  elle  s'absente  ou  d^serte  sou  service.  Qu'une  accusation 
contre  une  servante  de  s'^tre  absentee  du  service  de  son  maitre  sans  permission, 
ne  peut  fttre  sou  ten  ue  par  une  preuve  de  desertion  du  service. — Db  Montiony, 
Recorder Colleret  vs  Martin,  9  L.  N.,  p.  212. 

8.  A  clerk  who  had  been  entrusted  with  a  sum  of  money  by  his  employers 
to  purchase  goods  for  them,  and  who  alleged  that  the  money  was  stolen  from  him 
whilst  he  was  on  his  way  to  execute  the  coiumission,  must  prove  that  the  money 
was  stolen  and  without  fault  or  negligence  on  his  part,  in  order  to  be  relieved 
from  liability  to  account  for  the  same  — Privy  Co  uxor  l.— Curare/  &  Martin,  22  L. 
C.  J.,  p.  272,  R.  A.  C,  p.  950.     (Not  reported  in  A  pp.  Cas.) 

9.  Que  dans  Tespece  quand  le  d^fendeur  s'engagea  de  lui  foumir  de  Tou- 
vrage  en  tricot  et  il  n'y  6tait  pas  stipule  dans  P6criture  quant  au  lieu  oi^  Touvrage 
devait  dtre  foumi,  c*est  Tusage  du  commerce  qui  doit  r^gler  I'affaire  (c.  &.  d.  que 
Touvrage  doit  ^tre  fourni  k  T^tablissement  du  man  'ficturier),  et  que  la  preuve 
testimoniale  de  toute  convention  quant  au  lieu  ou  Tou vrage  doit  Stre  fourni  6tait 
ill6gale.— Q.  B O'Ke^e  is  JDesjardins,  30  L.  C.  J.,  p.  280,  4  Q.  B.  R.,  p.  300. 

10.  Que  m^me  en  loi  et  en  Tabsence  de  toute  convention  speciale,  un  pa- 
tron a  droit  de  retenir  sur  le  salaire  de  son  employ^  le  montant  des  pertes  que 
oe  dernier  lui  a  fait  subir  par  sa  faute. — ^Taschbreau,  J — L^oique  vs  Benoit,  M. 
L.  R.,  2  S.  C,  p.  357. 

1 1.  Que  lorsqu*aucun  terme  d'engagement  n'est  iix6  entre  un  maitre  et  son 
serviteur,  mais  que  ce  dernier  est  pay6  tant  par  semaine,  Tengagement  doit  ^tre 
oonsid^r^  fait  a  la  semaine  et  que,  dans  ce  cas,  le  regl^ment  de  la  CM  de  Mon- 
treal concemant  les  miuttres  et  serviteurs  ne  s'applique  pas — Que  la  conduite 
grossiere  d*un  serviteur  vis-4-vis  du  g^rant  des  maitres  est  cause  suffisante  pour 
le  renvoyer  du  service  sans  avis  pr^alable. — Db  Montiony,  Recorder. — Dakley  vs 
Norman,  9  L.  N.,  p.  213. 

12.  Qu'un  r^glement  d*une  compagnie  obligeant  ses  employes  a  lui  donner 
un  avis  quelque  temps  avant  leur  depart  de  son  service  ne  8*appl  que  pas  k  ceux 
qui  quittent  Touvrage  pour  cause  de  sant^. — Gill,  J.^^ug^  vs  Dominion 
Wadding  Co.,  11  L.  N.,  p.  138. 
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13.  Qu*une  servante  engag^e  au  mois  et  qui  abandonn^  le  service  de  son 
maitre  avant  la  fin  du  mois  a  droit  de  r^clamer  ses  gages  pour  le  temps  donn6 
s'il  est  prouvS  qu'elle  est  partie  pour  cause  de  maladie  )  et  que  la  demanderease 
qui,  una  semaine  apres  son  depart  6tait  r^tablie,  nVtait  pas  tenue  d'offrir  de  ter- 
miner le  temps  de  son  engagement  mais  que  le  d^fendeur  ne  Pay  ant  pas  mise  en 
demeure  d'y  retourner,  le  contrat  se  trouve  r^siliS  tacitement. — Routhier,  J. — 
Foriin  vs  Tremblay,  10  L.  N.,  p.  230. 

14.  Qu'une  personne  qui  est ''  engagSe  "  par  6crit  4  une  autre  personne  qui  se 
qualifie  de  "  bourg*'ois  "  ou  "  maitre  "  pour  un  an,  pour  travailler  de  son  m6tier, 
soit  k  I'entreprise,  a  la  pi^ce,  ou  k  la  quantite,  e.  g.j  tant  du  mille,  doit  ^tre  consi- 
d6r§e  comme  tombant  sous  Teffet  du  rdglement  delacit6  de  Montreal  conceraant 
les  "  maitres  et  apprentis  "  et  peut-^tre  l^galement  condamnSe  k  Tamende  et  k 
la  prison  par  le  Recorder  au  cas  d'abandon  de  son  service  sans  permission. — Gill, 
J Dinellevs  Gauihier,  M-  L.  R.,  3  S.  C,  p.  134. 

15.  Workmen  engaged  by  tbe  month  to  work  for  the  season  on  a  timber 
limit  are  not  obliged  to  work  on  legal  holidays  which  are  reserved  as  religious 
holidays  by  the  church  to  which  they  may  belong  and  their  employer  has  no  right 
to  make  any  deduction  from  their  wages  for  absence  on  such  days. — Wdrtblb,  J. 
^Cyr  V8  Eddy  J  11  L.  N.,  p.  194. 

10*71.  The  hiring  of  seamen  is  subject  to  certain  special  rules 
provided  in  the  act  of  the  imperial  parliament,  intituled  :  The  Mer- 
chant Shipping  Act,  1854,  and  by  an  act  of  the  parliament  of  Canada, 
intituled  :  An  Act  respecting  the  Shipping  of  Seamen,  and  the  hiring 
of  boat-men,  commonly  called  voyageurs,  by  certain  rules  provided  in 
an  act  intituled :  An  a^t  respecting  Voyageurs, — C.  S.  L.  C,  c.  55,  c.  58  ; 
Imperial  Statutes,  17  and  18  Victoria,  c.  104  ;  18  and  19  Victoria,  c. 
91  ;  25  and  26  Victoria,  c.  63.     [II.  95.] 

AmeTidraent : — Article  1671  should  read  as  follows  : 

"  IBTl*  The  hiring  of  seamen  is  subject  to  certain  special  rules 
provided  in  the  Imperial  laws  respecting  merchant  shipping  and  the 
Federal  acts  respecting  the  hiring  of  seamen,  and  the  hiring  of  boat- 
men, commonly  called  voyageurs  by  the  Provincial  act  respecting 
voyagev/rsr—C,  C.  1671  ;  C.  R.  L.  C,  c.  58;  R.  S.  C,  cc.  74  and  75.— 
R.  S.  Q.  art.  6238. 

See  also  amendment  noted  at  C.  C,  1670. 

SECTION   III. — OF  CARRIERS. 

1672.  Carriers  by  land  and  by  water  are  subject,  with  respect 
to  the  safe-keeping  of  things  entrusted  to  them,  to  the  same  obliga- 
tions and  duties  as  innkeepers,  declared  under  the  title  Of  Deposit, — 
f  L.  1,  In  pr.  et  %  1,  2,  3,  4,  NauL  cawp.  stab. ;  Domat,  liv.  1,  tit.  4, 

sec.  8,  n.  5 ;  C.  N.,  1782.     [II.  95.] 
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AmendmeTit  * — See  the  Act  intituled  :  An  Act  respecting  the 
liability  of  Cwrriera  by  Water. — R.  S.  C,  cap.  82. 

DECISIONS: — 1.  A  common  carrier  is  liable  for  the  value  of  goods  deliyered 
by  error  to  the  vendee  after  notice  by  the  shipper  (vendor)  not  to  deliver  them. 
The  right  to  stop  the  goods  in  transitu  is  not  interfered  with  by  the  Plaintiff 
taking  a  promissory  note  of  the  vendee  for  the  goods  at  the  time  the  goods  were 
sold.— Smith,  J Campbell  vs  Jones,  9  L.  C.  R.,  p.  10. 

2.  A  clause  in  a  bill  of  lading  granting  the  carrier  the  option  to  tranship  at 
Quebec  and  forward  goods  to  Montreal,  at  ship's  expense  and  merchants  risk^ 
does  not  relieve  the  carrier  from  liability  arising  from  negligence  and  want  of 
care  in  the  handling  and  landing  of  the  goods  at  Montreal. — C.  R. — Samuel  vs 
Edmondsionej  1  L.  C.  J.,  p.  89. 

3.  A  carrier  is  not  liable  for  the  loss  or  theft  of  an  overcoat,  carried  by  a 
passenger  in  a  steamboat  and  placed  by  the  passenger  on  a  sofa  in  the  eating 
saloon,  where  he  was  taking  supper — Monk,  J — Torrance  vs  Richelieu  Company f 
10  L.  C.  J.,  p.  335. 

4.  Notice  of  arrival  of  goods  being  given  by  the  Company  to  the  owners  or 
consignees  that  they  '*  remain  here  entiiely  at  the  owner's  risk,  and  that  this 
'*  Company  will  not  hold  themselves  responsible  for  damage  by  fire,  the  act  of 
"  God,  civil  commotion,  vermin  or  deterioration  of  quantity  or  quality,  by  storage 
<<  or  otherwise,  but  if  stored,  that  a  certain  rate  of  storage  would  be  charged  for 
**  the  storage  of  the  goods  "  and  which  was  paid  by  the  owners  to  the  Company. 
Held:  That  though  the  liability  of  a  company  as  common  carriers  had  ceased, 
by  the  arrivals  of  the  goods,  the  company  was  still  liable  for  damage  as  ware- 
housemen and  bailees  for  hire  ;  but  in  this  cause  the  evidence  did  not  show  any 
negligence  on  the  part  of  the  Railway  Company. — Duval,  C.  J.,  Monk  and  Stuart 
(ad  hoc)  J  J*  Con /rd,  Badglbt  and  Drumhono,  who  h(*ld  that  bylaw  neglig<*nce 
was  presumed  if  damage  shewn,  and  the  onus  of  proof  of  care  was  on  the  Corn- 
pany,  who  had  made  no  proof  whatf^ver  to  rebut  the  presumption  against  the 
Company. Q.  B Grand  Irunk  Railway  ds  Gutman,  1  R.C.,p.  477,  3  R.  Li.p.452. 

!}.  Common  carriers  are  responsible  for  damages  caused  by  fire  breaking  out 
upon  board  of  a  steamboat,  unless  such  fire  was  not  attributable  to  their  negli- 
gence ;  and  the  onus  probandi  is  upon  the  carriers  to  account  for  the  fire,  and 
prove  that  it  did  not  arise  from  their  fault — Q.  B. — Canadian  Navigation  Com- 
pany &  Hayes,  19  L.  C.  J.,  p.  269. 

6.  A  passenger  by  railway  «lid  not  call  for  his  trunk  on  arriving  at  the  end 
of  his  journey,  at  10  o'clock  in  the  forenom,  but,  for  his  own  convenience,  left  it 
all  day  and  over  night  in  the  baggage-room,  without  any  arrangement,  and  ic  was 
destroyed  by  fire  early  the  next  morning  by  the  accidental  burning  of  the  sta- 
tion . — Held^  the  Company  was  not  responsible. — Merbdith,  C.  J — Hogan  vs 
Grand  Trunkj  2  Q.  L.  R.,p.  142. 

7.  Bee  an  essay  on  the  subject  "Are  proprietors  of  tug  steamers,  common 
carriers?  "—3  R.  C,  p.  234. 

See  also  cases  noted  at  C.  C.  1675. 

1673*  They  are  obliged  to  receive  and  convey,  at  the  times 
fixed  by  public  notice,  all  persons  applying  for  passage,  if  the  convey- 
ance of  passengers  be  a  part  of  their  accustomed  business,  and  all 
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goods  offered  for  transportation;  unless,  in  either  case,  there  is  a 
reasonable  and  sufficient  cause  of  refusal. — C.  S.  C,  c.  66,  sec.  96,  97, 
98, 119,  120 ;  Guyot,  R6p.,  vo.  Voiturier,  p.  634  ;  Villeneuve,  Diet,  du 
cont.,  vo.  Vaiture,  n.  3 ;  Smith,  Com.  law,  p.  288 ;  Story,  BailmenUf, 
I  508  ;  Bacon,  Abr.,  vo.  Carriera,  B.    [II.  97.] 

DECISIONS : — 1-  Un  voiturier  est  responsable  pour  la  mauvaise  oonduite 
Yolontaire  de  son  serviteur  envers  son  passager. — ^Un  passager  qui  est  assailli  et 
H^ro^sierement  insults  dans  un  char,  par  un  garde-freiu  employ^  sur  le  convoi,  a, 
pour  ce,  recours  contre  la  compagnie — Si  un  garde-frein,  em  ploy  6  sur  un  convoi 
de  passagers,  assaille  et  insulte  groasidrement  un  passager  sur  ce  convoi,  et  que 
la  compagnie  rotienne  k  son  service  c»)  seryiteur  d^linquant,  apr^s  qu*elleaconnu 
sa  mauvaise  conduite,  elle  sera  sigette  k  des  dommages  ezemplaires.— ^uprbmr 
Court  of  Maine. — Godardvs  Le  Grand- Tronc,  3  R.  L.,  p.  10. 

2.  Railway  Companies  subject  to  the  proyision  of  the  Act  respecting  railways 
(C.  S.  C,  cap.  66)  are  bound  to  carry  all  goods  that  are  oliered  at  any  of  their 
stations  to  any  other  station  on  their  line  of  railway,  unless  some  valid  reason  be 
assigned  for  refusing  to  do  so.  The  Canadian  Railway  Act  is  compulsory  and  not 
permissive  only.  Under  it  Railway  Companies  are  made  common  carriers,  and  it 
is  not  in  their  power  to  limit  their  obligations  by  a  notice  stating  that  they  have 
«eased  to  carry  any  particular  class  of  goods,  without  assigning  a  sufficient  reason 
for  such  refusal — ^Q.  B. — Rutherford  &  Grand  Trunk  Railway  Co.,  20  L.  C.  J., 
p.  II^^OHNSON,  J 5  R.  L.,  p.  483. 

For  accidents  to  passengers  carried  by  Railway  Companies,  see  cases  noted 
at  C.  C.  1053. 

16'74«  They  are  liable,  not  only  for  what  has  been  received  in 
the  carriage  or  vessel,  but  also  for  what  has  been  delivered  to  them  at 
the  port  or  place  of  deposit,  to  be  put  in  their  carriage  or  vessel. — -ff 
L.  1,  §  8,  Naut.  caup. ;  Domat,  loc.  dt ;  C.  N.,  1783.     [IL  97.] 

DECISION : — La  livraison  de  bagage  k  un  homme  de  police  employ^  par  la 
-compagnie,  k  un  de  ses  dSpdts,  plusieurs  heures  avant  le  depart  du  convoi  et  en 
Tabsence  du  gardien  du  bagage,  est  suffisante  pour  obliger  la  compagnie,  lorsqull 
n'est  pas  prouv6  que  le  demandeur  avait  connaissance  du  r^glement  de  la  compa- 
gnie, qu'elle  ne  serait  responsable  du  bagage  que  lorsqu'il  serait  cheeked, ^Tasohk- 

REAiT,  J — Tessier  vs  Le  Grand  Tronc,  3  R.  L.,  p.  31. 

IBVSm  They  are  liable  for  the  loss  or  damage  of  things  entrusted 
to  them,  unless  they  can  prove  that  such  loss  or  damage  was  caused 
by  a  fortuitous  event  ot  irresistible  force,  or  has  arisen  from  a  defect 
in  the  thing  itself. — Merlin,  R6p.,  vo.  Mesaaeries,  §  2,  n.  2,  for  arrets  ; 
C.  C,  1071, 1072 ;  C.  N.,  1784 ;  C.  Com.,  103.    [II.  97.] 

DECISIONS: — !•  If  merchandise  in  good  order  is  intrusted  to  a  carrier,  and 
4urrive8  at  its  destination  in  a  damaged  state,  where  he  holds  it  subject  to  freight, 
he  is  liable  for  the  value,  and  if  he  pretends  that  fraud  or  concealment  has  been 

practised,  the  onus  of  proof  lies  upon  him.^CouRT  of  Apprai^s Hart  <f  Jones, 

Stuart*s  Rep.  p.  589. 
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2.  If  goods  are  put  on  shore  by  the  master  of  a  ship  and  are  lost,  he  is  not 
answerable  for  the  loss  unless  it  appears  that  the  loss  was  occasioned  by  some 
neglect,  on  his  part,  of  the  regular  and  common  duty  of  shipmaster. — K.  B. — 
Rivers  vs  Duneanf  2  R.  de  L,  p.  75. 

3.  A  voiturier  par  eau  is  answerable  for  the  consequences  of  his  own 
negligence.  If  therefore  he  carelessly  quits  his  ship,  and  she  is  lost  during  his 
absence,  he  must  be  answerable  for  the  cargo. — K,  B. — Borne  vs  Perraultj  2  R. 
de  L.,  p.  75. 

4.  Where  a  steamboat  running  between  Quebec  and  Montreal  as  a  tow  boat, 
take  the  place  of  a  passenger  boat,  her  owner  assumes  the  duties  and  responsibil- 
ities of  a  common  carrier  with  respect  to  the  baggage  of  the  passengers Where 

a  passenger  on  board  such  a  boat  leaves  baggage  on  the  deck  outside  of  the  cabin 
door  and  is  told  by  an  employer  on  board  the  boat  that  it  is  safe  in  such  place, 
the  owner  of  the  steamboat,  in  the  event  of  the  baggage  being  taken  away  and 
lost,  is  liable  for  the  value  thereof. — Powbr,  J, — Bankier  vs  Wilson^  5  L.  C, 
R.,  p.  203. 

5.  A  common  carrier  is  liable  for  all  loss  or  damage,  except  that  occasioned 
by  the  act  of  God  and  by  the  King's  enemies  and  by  inevitable  accident  and  vis 
major.  Proof  to  the  effect  that  the  goods  placed  by  the  Plaintiff  in  the  custody  of 
the  Defendant  were  destroyed  by  a  fire,  which  could  not  be  accounted  for  other- 
wise than  by  the  presumption  thnt  it  was  the  result  of  spontaneous  combustion, 
does  not  constitute  inevitable  accident  or  vis  mc^or.  Proof  to  the  effect  that  the 
Defendant  had  previous  to  and  at  the  time  of  the  fire  posted  up  in  all  the  Compa- 
ny's stations,  with  other  printed  conditions,  a  notice  that  the  Company  would  not 
be  responsible  ''  for  damages  occasioned  by  delays  from  storms,  accidents,  or 
"  unavoidable  causes,  or  for  damages  from  fire,  heat,  etc."  and  that  a  similar 
notification  and  similar  condition  were  printe  1  on  the  back  of  the  C  >mpany's 
advice  notes  to  consignees  as  to  the  arrival  of  goods  and  that  the  Plaintiff  had 
been  seen  on  a  previous  occasion  reading  such  condition  and  notification,  does  not 
c mstit  ite  an  agreement  between  Plaintiff  anl  Defendant  that  the  goods  in 
question  were  to  be  carried  on  these  terms ;  particularly  in  the  face  oFa  simple 
unconditional  receipt  given  by  the  Company  for  the  goods,  as  in  the  present  case. 
A  common  carrier  cannot  be  exempted  from  liability  even  where  such  agreement 
is  proved,  if  he  be  giilty  of  negligence. — Suith,  J. — Huston  vs  Orand  Trunk  Ry.^ 
3  L.  C.  J.,  p.  269. 

6.  Une  compagnie  de  chemin  de  fer  n'est  pas  responsable  pour  la  perte  des 
effets  ou  marchandises  q'i'elle  a  entrepris  de  transporter,  lorsque  ces  effets  ou 
marchandises  ont  6t6  6gar6s  sur  un  paroours  Stranger  k  sa  ligne  et  hors  les  limitea 
de  sa  dernidre  station.  Une  lettre  de  voiture,  sur  le  dos  de  laquelle  se  trouve 
une  cUuse  oonditionnelle  limitant  de  cette  maniSre  la  responsabilit6  d'une  com* 
pagnie  de  chemin  de  fer,  a  pour  ettet  de  lier  l'exp6diteur  si  ce  dernier  a  sign6  sans 
reserve  la  lettre  de  voiture. — Maokat,  J. — Char  tier  vs  Orand  Trunk  Ry,,  17  L.  C. 

J.,  p.  26. 

7.  A  passenger  in  a  steamboat  belonging  to  the  Defendants  placed  his  over- 
coat on  a  sof/i  in  the  eating  saloon,  before  going  to  supper.  He  had  been  told  by 
a  waiter  that  it  would  be  safe  if  left  on  a  table  close  by  the  sofa.  The  overcoat 
was  stolen  while  he  was  at  supper.  Heldj  that  the  liability  of  common  carriers 
does  not  extend  to  articles  of  wearing  apparel  such  as  an  overcoat,  which  may  be 
thrown  off  and  laid  aside,  unless  specially  deposited  in  the  charge  of  the  carrier's 
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servants  5  and  that  the  defendants  in  this  case  were  not  liable,  because  no  such 

deposit, was  made.^>foNK,  J. —  Torrance  vs  RichelUu  Company ^  2  L.  C.  L.  J.,  p.  133. 

8    Le  voiturier  est  tenu  de  d^livrer  toute  la  cargaison  re^ue,  a  moins  qu*il 

ne  prouve  que  U  diminution  est  due  k  une  cause  qui  lui  est  ^trang^re L'^chauf- 

femeiit  de  Tavoine,  durant  le  transport,  aoo^l^re  son  Evaporation  naturelle,  et  est 
une  raison  suffisante  de  la  diminution  des  grains  dans  une  proportion  de  trois  par 
cenL — Q.  B. — Seymour  &  SincenneSf  1  R.  L.,  p.  716. 

9.  An  Ocean  Steamship  Company  by  its  bill  of  lading  having  undertaken  to 
carry  goo  Is  from  Liverpool  to  Portland  and  there  deliver  them  to  the  Grand 
Triink  Railway  Company,  to  be  by  them  carried  to  Montreal  and  the  latter  Com- 
pany having  received  and  carried  the  goods,  it  was  held  that  the  Grand  Trunk 
Railway  CompLny  are  responsible  for  damages  to  the  goods  caused  by  their  negli- 
gence, and  cannot  invoke  tho  conditions  of  the  Ocean  Steamship  Company's  bill 
of  lading — ^To  establish  that  go  ids  were  damaged  when  in  a  carrier's  custody,  it 
is  sufficient  to  shew  that  the  Company  received  the  goods  in  apparent  good  order 
and  delivered  them  in  bad  order.-^N'egligence  on  the  part  of  the  carrier  will  be 
held  proved,  if  it  be  established  in  evidence  that  the  goods  carried  coul  i  not  have 
been  broken  in  the  way  that  they  were  by  any  onlinary  handling  in  the  usual 
course  of  transportation — Q.  B Grand  Trunk  A  Atwater,  18  L.  C.  J.,  p.  53. 

10.  Common  carriers  are  responsible  for  damage  caused  by  fire  breaking  out 
upon  board  of  a  steamboat,  unless  such  fire  was  not  attributable  to  their  negli- 
gence j  and  the  onus  probandi  is  upon  the  carriers  to  account  for  the  fire  and 

prove  that  it  did  not  arise  from  their  fault. — Q.  B Canadian  Navigation  Co.  <f 

Hayes,  19  L.  C.  J.,  p.  269. 

1 1.  In  appeal  from  a  judgment  dismissing  Appellant's  action  to  recoverfrom 
Defendant  the  value  of  three  crates  of  earthenware.  Held,  reversing  the  decision 
of  the  court  below,  that  if  merchandise  in  good  order  is  intrusted  to  a  carrier  and 
arrives  at  its  destination  in  a  damaged  state,  where  he  holds  it  subject  to  freight, 
he  is  liable  for  the  value,  and  if  he  pretends  that  fraud  or  concealment  hive  been 
practised,  the  butxlen  of  proof  is  on  him. — Court  of  Appeals. — Hart  dh  Jones, 
Stiiart's  Rep.,  p.  589. 

12.  Dans  I'espece,  la  responsabilit^  des  voituriers  4  regard  de  la  garde  et  la 
conservation  du  bagage  de  voyageurs  a  eux  confi6  cesse  au  moment  ou  le  pro- 
prietaire  arrive  a  sa  destination,  et  sans  un  nouveau  contrat  intervenu  aprds  entre 
le  voyageur  et  la  oompagnie  de  voitures  pour  prolonger  la  responsabilitd  de  cette 
derniere,  la  compagnie  n*est  pas  tenue  de  la  perte  da  bigage,  cette  perte  devant 

alors  dtre  attribute  a  la  negligence  seule  du  voyageur. — Q.  B Kellert  Sn  Grand 

Trunk  Ry.,  22  L.  C.  J  ,  p.  257. 

13.  A  steamboat  Company  is  liable  for  the  value  of  passengers'  baggage  des- 
troyed by  a  fire  on  the  steamer,  unless  it  be  clearly  proved  that  the  fire  occurred 
from  some  cause  over  ^which  the  Company  had  no  control. — ^Q.  B. — Canadian 
Navigation  Co.  Js  McConkey,  1  L.  N.,  p.  23. 

14.  Que  dans  Tesp^ce  la  responsabilite  des  voituriers  k  Tegard  de  la  garde 
et  de  la  conservation  de  bagage  des  voyageurs  a  eux  confix,  oesse  au  mo  nent  oii 
le  proprietaire  arrive  k  sa  destination,  et  que,  sans  un  nouveau  contrat  intervenu 
apr^s,  entre  le  voyage  ir  et  la  compagnie  de  voitures,  pour  prolonger  la  respon- 
sabilite de  cette  derniere,  la  compagnie  n'est  pas  tenue  de  la  perte  du  bagage, 

cette  perte  devant  alors  Stre  att'ibu6e  a  la  negligence  seule  du  voyageur 

Papinbau,  J — Kellert  vs  Grand  Tronc  Ry  Co.,  22  L.  C.  J.,  p.  257. 


54  Of  the  lease  and  hire  of  work — Art.  1675, 

15.  The  proprietor  of  a  ferry  boat  is  liable,  a*  a  common  carrier,  for  the  lo8» 
or  damage  of  things  entrusted  to  him,  unless  he  prove  that  such  loss  or  damage 
was  caused  by  a  fortuitous  eyentor  some  other  ground  of  exemption  under  C.  C. 
1675.  No  modification  of  this  liability  occurs  with  respect  to  a  horse  driven  on 
to  the  feriy  boat  by  a  traveller  who  remains  on  board  with  the  animal  during  the 
passage— C.  R — Robert  va  Laurin,  26  L.  C.  J.,  p.  378,  5  L.  N.,  p*  362, 4  Themis,  p. 
173. — Johnson,  J. — 5  L.  N.,  p.  179. 

16.  Where  a  person  in  the  employment  of  the  carrier  assumes  the  charge 
of  baggage  delivered  on  board  of  a  vessel,  the  carrier  is  liable  for  such  baggage, 
though  the  person  who  received  the  baggage  was  there  merely  during  the  tempo- 
rary absence  of  the  officer  whose  duty  it  was  to  receive  baggage. — Rainville,  J  -^ 
Morrison  vs  Richelieu  dt  Ontario  Navigation  Company ^  5  L.  N.,  p.  71. 

17.  Where  the  Company  Defendant  received  from  another  Company  a  sealed 
car,  said  to  contain  150  barrels  of  flour,  and  transported  it  to  Montreal,  and  on  the 
oar  being  opened,  it  was  found  only  to  contain  142  barrels  of  flour,  the  Court  held 
that  the  Company  Defendant,  not  being  a  party  to  the  original  bill  of  lading,  were 
not  bound  by  it,  and  they  had  fulfilled  all  their  obligations  by  delivering  the  con- 
tents of  the  sealed  car. — Loranobr,  J — Wade  vs  Canadian  Pacific  By,  Co.,  8  L.N., 

p.  348. 

18.  Que  le  propri^taire  d'une  ligne  de  transport  par  bateaux  4  vapeur,  n'est 

pas  responsable  des  accidents  qui  peuvent  arriver  par  suite  du  mauvais  6tat  da 
quai  dont  il  fait  usage  pour  sa  ligne,  lorsque  ce  quai  est  public.  Que  sa  respon- 
sabilit^  comm*4  common  carrier  ce^e,  dans  tous  les  cas,  du  moment  que  le  consi- 
gnataire  a  ^t6  mis  en  possession  des  effets  &  lui  consignes,  au  lieu  de  destination. 
— ^Caron,  J  — Leclerc  va  Gaherfy,  7  Q.  L.  R.,  p.  30. 

19.  That  where  the  circumstances  justify  the  presumption  that  a  carrier 
undertaking  to  convey  goods  was  aware  that  they  were  intended  for  immediate 
sale,  he  may  be  held  liable  for  the  loss  of  profits  on  such  sale,  caused  by  his  fai- 
lure to  deliver  them,  but  that  damages  for  loss  of  custom  arising  from  such  non- 
delivery are  too  remote  to  be  held  to  have  been  in  the  contemplation  of  the 
parties — MoCord,  J. — Behan  ts  Grand  Trunk  Ry.  Co.,  11  Q.  L.  R.,  p.  60. 

20.  The  general  doctrine  as  to  the  transportation  by  connecting  lines  of 
<Atrriers  is,  that  each  carrier  confining  itself  to  its  common  law  liability  is  only 
bound,  in  the  absence  of  a  special  contract,  to  carry  safely  over  its  own  route  and 
safely  deliver  to  next  connecting  carrier. — Suprbhb  Court,  U.  S. — Michigan  Cen- 
tral Ry.  Co.  S  Myrickj  6  L.  N.,  p.  69. 

21.  Qu'une  compagnie  de  chemin  de  fer  est  responsable  de  la  valeur  d*un 
animal  qui  lui  est  confie  pour  dtre  transporte  d^un  endroit  &  un  autre,  lorsqu'il 
brise  le  lien  qui  le  retient  et  s*6chappe. — ^Tribcnal  db  Commbroe  db  ijl  Seine. — 
Puchen  V8  La  Compagnie  du  NordyS  L.  N.,  p.  111. 

22.  Que  lorsque  les  tables  de  depart  et  d*arriv6e  des  trains  indiquent  que  la 
distance  d'un  endro  t  &  un  autre  doit  se  faire  dans  deux  heures,  un  d61ai  de  24 
heures  dans  le  transport  de  viandes  fraiches  durant  TSte,  n'oht  pas  raisonnable, 
et  la  compagnie  doit  ^tre  condamn^e  d  payer  le  prix  de  la  viande  g&t6e. — Dohbb- 
TT,  J. — Delorme  vs  Canadian  Pacific  Ry.,  1 1  L.  N.,  p.  106. 

23  Qu'une  compagnie  de  transport  (voituri^re)  est  responsable  des  domma- 
ges  qu'elle  cause  par  le  fait  qu*elle  ne  transporte  pas  dans  un  delai  raisonnable 
au  lieu  de  leur  destination  les  choees  &  elle  confines. — Papinbau,  Jj'^Pontbriand 
vs  Grand  Trunk  Ry,,  M.  L.  R.,  3  S.  C,  p.  61. 

See  also  cases  noted  at  C.  C.  1672. 
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1070*  Notice  by  carriers,  of  special  conditions  limiting  their 

liability,  is  binding  only  upon  persons  to  whom  it  is  made  known  ; 

and  notwithstanding  such  notice  and  the  knowledge  thereof,  carriers 

are  liable  whenever  it  is  proved  that  the  damage  is  caused  by  their 

fault  or  the  fault  of  those  for  whom  they  are  responsible. — 2  Trop- 

long,  Louage,  n.  942  ;  2  Pardessus,  Droit  Com,,  n.  542,  p.  449;  Story, 

Bailments,-^  554  and  n.  3  ;  1  Bell,  Coram.,  §  104, 4th  Ed. ;  Smith,  Merc. 

Law,  pp.  489,  490.    [II.  97.] 

DECISIONS : — 1-  A  clause  in  a  bill  of  lading  granting  the  carrier  the  option 
to  tranship  at  Quebec  an<l  forward  goods  to  Montreal,  at  ship's  expense  and 
merchant's  risk,  does  not  relieve  the  carrier  from  liability  arising  from  negligence 
and  want  of  care  in  the  handling  and  landing  of  the  goods  at  Montreal..^C.  R. — 
Samuel  vs  Edmonstone,  1  L.  C.  J.,  p.  89. 

2.  Proof  to  the  effect  that  the  Defendant  had,  previous  to  and  at  the  time 
of  the  fire,  posted  up  in  all  the  Company*s  stations^with  other  printed  conditions, 
a  notice  that  the  Company  would  not  be  responsible  *'  for  damages  occasioned  by 
delays  from  storms,  accidents  or  unavoidable  causes,  or  for  damages  from  fire, 
''  heat,  etc." ;  that  a  similar  notification  and  similar  conditions  were  printed  on  the 
"  back  of  the  Company's  advice  notes  to  consignees  as  to  the  arrival  of  g(X>ds,  and 
that  the  Plaintiff  had  been  seen  on  a  previous  occasion  reading  such  condition 
and  notification,  does  not  constitute  an  agreement  between  Plaintiff  and  Defend- 
ant that  the  goods  in  question  were  to  be  carried  on  those  terms,  particularly 
in  the  face  of  a  nimple  unconditional  receipt  given  by  the  Company  for  the  goods, 
as  in  the  present  case.  A  common  carrier  cannot  be  exempted  from  liability 
even  where  such  agreement  is  proved,  if  he  be  guilty  of  negligence. — Smith,  J. — 
Huston  vs  Grand  Trunk  Railway  of  Canada,  3  L.  C.  J.,  p.  269. 

3.  A  clause  in  a  bill  of  lading  that  a  carrier  is  **  not  liable  for  leakage, 
breaking  and  rust,*'  does  not  relieve  the  carrier  from  liability  arising  from  negli- 
gence.— BerthbloTj  J. — Harris  vs  Edmonstone,  4  L.  C.  J.,  p.  40. 

4.  In  case  of  damage  to  cargo,  the  carrier  is  bound  to  prove  that  the  cause 

of  the  damage  was  within  the  exceptions  of  the  bill  of  lading Salt  ought  not  to 

be  carried  on  deck  between  Quebec  and  Montreal,  unless  the  bill  of  lading  express- 
ly permit  carriage  in  that  mode. — Badglby,  J. — Oaherty  vs  Torrance,  4  L.  C.  J., 
p.  371. 

5.  A  common  carrier,  in  the  case  of  goods  placed  in  his  custody  and 
destroyed  by  a  fire,  which  could  not  be  accounted  for  otherwise  than  by  the  pre- 
sumption that  it  was  the  result  of  spontaneous  combustion,  caused  by  waste  kept 
by  the  carrier  in  the  building  where  he  temporarily  stored  the  goods,  is  liable  for 
the  loss,  although  he  may  have  previously  notified  the  public  that  he  would  not 
be  responsible  '*  for  damages  occasioned  by  delays  from  storms,  accidents,  or  un- 
'*  avoi'iable  c&uses,or  for  damages  from  fire,  heat,  etc.*' — Q.  B.^  Grand  Trunk  Ry 
A  Mountain,  6  L.  C.  J.,  p.  173. 

6.  A  common  carrier  can  limit  his  liability  by  conditions  inserted  in  the  bill 
of  lading. — A  common  carrier,  who  receives  goods  for  England  on  board  his 
lighter,  ii  not  liable  for  losses  arising  from  a  delay  in  transhipment,  owing  to  the 
ocean  ship  being  already  full,  when  the  bill  of  lading  contained  a  clause  that,  if 
from  any  cause  the  goods  did  not  go  forward  on  the  ship,  the  same  should  be  for- 
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warded  by  the  next  steamer  of  the  same  line  — ^Q.  B — Torrance  Ss  Allan,  8  L.  C. 
J.,  p.  57. 

7.  Une  l<*ttre  de  voiture,  sur  le  dos  de  Inquelle  ke  trouve  une  clause  con- 
ditionnelle,  limitant  la  responsabilit^  d'uae  compagnie  de  cheminde  fer,  dansles 
termes  suivants :  '^  The  Co.  will  not  be  responsible  for  any  goods  uiis-sent,  unless 
'<  they  are  consigned  to  a  station  on  their  railway  ; ''  a  pour  effet  de  Her  Texp^di- 
teur  si  ce  dernier  a  signS  sans  rSser^e  la  lettre  de  voiture. — ^Maokay,  J. — Chartier 
vs  Grand  Trunk  By.,  17  L.  C.  J.,  p.  26. 

8.  Notwithstanding  notice  of  special  conditions  given  by  common  carriers, 
limiting  their  liability  and  their  knowledge  thereof,  they  are  respon«ible  for  the 
damage  caused  by  their  fault  or  the  fault  of  those  for  whom  they  are  responsible. 
— ^ToRRANOBy  J. — Campbell  vs  Grand  Trunk  Ry,  1  R.  C,  p.  47.5. 

9.  See  also  case  noted  at  C.  G.  1674 ^Tasohbbbau,  J. — Tessier  vs  Le  Grand 

TronCj  3  R.  L.,  p.  31. 

10.  A  condition  printed  on  the  b  tck  of  a  passenger's  ticket,  exempting  the 
carrier  from  responsibility  for  safe  keeping  of  bnggage  during  the  voyage,  does  hot 
relieve  him  from  liability  for  loss.  The  fact  that  a  trunk,  when  opened  by  a 
passenger  towards  the  close  of  the  voyage,  bore  traces  of  the  lock  having  been 
tampered  with,  raisnd  a  presumption  that  goods,  afterwards  discovered  to  be 
missing,  had  then  been  abstracted,  though  no  examination  was  made  by  the 
passenger  at  the  time. — (i.B.^^Allan  (k  Woodward,  1  L.  N.,  p.  458. 

1 1.  Un  avis  de  I'arrivSe  de  marchandises  etant  donn6  par  la  compagnie  aux 
propri6taires  ou  consignataires  '*  qu'elles  restaient  ici  entidrement  aux  risques  du 
"  propri6taire,  et  que  cette  compagnie  ne  sera  responsable  des  dommages  causes 
''  par  le  feu,  I'acte  de  Dieu,  les  troubles  civils,  la  vermine  ou  la  deterioration  en 
*'  quantity  ou  en  quulite,  par  emmagasinage  ou  autrement,  mais  si  emmagasin6es, 
"  qu'un  certain  taux  d  emmagasinage  serait  charge,  pour  Temmagasinage  des 
<<  marchandises,"  lequel  fut  pay6  &  la  compagnie  par  les  proprietaires. — Jugi  que, 
quoique  la  responsabilite  de  la  compagnie  ait  cesse  par  Parrivee  des  marchan- 
dises, elle  6tait  encore  responsable  des  dommages  comme  magasiniere  ou  d^po- 
sitaires  k  gages  ]  mais  que  dans  cette  cause  la  preuve  n'a  devoil6  aucune  negli- 
gence de  la  part  de  la  compagnie  du  chemin  de  fer-^DavAL,  J.  en  C,  Monk  et 
Stuabt,  ad  hoc,  JJ.,  conlrd  Badolby*  et  DaaMMoxD,  qui  soutenaient  que  la  loi  pre- 
sume la  negligence,  si  le  dommage  est  prouv6  et  que  Vonus  de  la  preuve  de  la 
vigilance  6tait  &  la  charge  de  la  compagnie,  qui  n'avait  fait  aucune  preuve  pour 

repousser  la  prSsomption  centre  la  compagnie.— Q.  B Grand   Trunk  Ry,  Jb 

Guiman,  3  R.  L.,  p.  452,  1  R.  C.  p.  477. 

12.  The  person  to  whom  a  message  is  directed  to  be  sent  has  an  action 
against  the  Telegraph  Company  for  damages  resulting  from  the  negligence 
of  the  Company  in  failmg  to  deliver  the  message.  The  condition  requiring  the 
message  to  be  repeated  in  order  to  hold  the  Company  in  damages,  will  not  free 
it  from  responsibility  for  their  own  negligence  and  especially  where  compliance 
with  such  condition  would  not  have  prevented  the  damages  co.uplained  of.— 
JoHNSox,  J Bell  vs  Dominion  Telegraph  Co  ,  25  L.   C.  J.,  p.  248,  3  L.  N.,  p.  405. 

13.  The  condition  regarding  the  non-responsibility  of  Telegraph  Companies 
for  mistakes  in  the  transmission  of  unrepeated  messages,  and  even  for  non- 
delivery of  a  message,  if  not  repeated,  is  a  reasonable  one  and  having  been  signed 
by  the  sender  of  the  message,  binds  him.  Telegraph  Companies  are  not  subject 
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to  the  same  rules  as  Goinmon  carriers  and  C.  C.  1676,  does  not  apply. — Caron,  J. 
— Clarence  Gold  Co,  vs  Montreal  Telegraph  Co.f  8  Q.  L.  R.,  p.  94,  5  L.  N.,  p.  160. 

14.  A  Telegraph  Company  is  responsible  to  the  receiver  of  a  telegram  for 
damages  caused  to  him  by  an  error  which  occurs  by  the  negligence  of  an  employee 
in  the  transmission  of  an  unrepeated  message,  even  when  the  pender  of  the 
telegram  writes  it  on  a  blank  form  on  which  is  printed  a  condition  that  the 
Company  will  not  be  responsible  for  mistakes  in  the  transmission  of  unrepealed 
messages.— ^BTTE,  J. —  Watson  ve  Montreal  Telegraph  Co.f  5  L.  N.,  p.  87. 

15.  That  the  condition  on  the  back  of  a  Railway  Company's  shipping  bill 
exonerating  the  Company  from  liability  for  delays  afrer  goods  are  delivered  to  a 
connecting  line  at  the  extremity  of  the  receiving  Company's  line  of  railway,  is  a 
reasonable  condition,  and  will  exonerate  the  receiving  line  of  Railway  from  res- 
ponsibility if  the  delay  occurs  after  transhipment  to  the  connecting  line  has  taken 
place. — Casault,  J Robichaudvs  Canadian  Pacific  Ry,,  8  L.  N.,  p.  314. 

16.  Where  a  shipper  has  signed  the  bill  of  lading  without  having  his  atten- 
tion directed  to  the  stipulitions  printed  on  the  back  thereof,  he  will  not  be  bound 
thereby. — Q.  B.-^Bickerdike  &  Murray,  27  L.  C.  J.,  p.  320. 

17.  The  Company  Defendant  received  a  case  to  be  shipped  by  them  from 
Winnipeg  to  Montreal.  A  condition  of  the  freight  receipt  was  that  the  Company 
would  not  be  responsible  for  loss  by  fire  or  while  the  goods  were  not  on  their 
own  line  of  Railway.  The  goods  shipped  were  burnt  on  a  steamer  on  Lake  Superior, 
which  steamer  was  not  under  the  Company's  control.  It  was  held  that,  the  condi- 
tion being  a  reasonable  one,  in  the  absence  of  proof  of  fault  on  the  part  of  the 
Company,  it  was  not  liable  for  the  loss.— Johnsok,  J. — Dionne  vs  Canadian  Pacific 
Ry.  Co.,  M.  L.  R.,  1  S.  C,  p.  1 68. 

18.  Que  les  conditions  contenues  sur  un  connaissement  ou  lettre  de  voiture 
ainsi  que  le  re^u  de  livraison,  sur  lequel  est  imprimee  une  reconnaissance  que  les 
marchandises  ont  4te  d^livrees  en  bon  etat,  ne  lient  que  les  personnes  qui  en  ont 
eu  connaissauce Doherty,  J. — Delorme  ts  Canadian  Pacific  Ry,,  11  L.  N.,p.  106 

lOTT.  They  are  not  liable  for  large  sums  of  money  or  of  bills 
or  other  securities,  or  for  gold,  or  silver,  or  precious  stones,  or  other 
articles  of  an  extraordinary  value,  contained  in  any  package  received 
for  transportation,  unless  it  is  declared  that  the  package  contains 
such  money  or  other  articles. 

The  foregoing  rule  nevertheless  does  not  apply  to  the  personal 
baggage  of  travellers  when  the  money  or  the  value  of  the  articles  lost 
is  only  of  a  moderate  amount  and  suitable  to  the  circumstances  of  the 
traveller,  and  the  traveller  is  entitled  to  be  examined  upon  oath  in 
proof  of  the  value  of  the  things  composing  such  baggage. — Ferrifere 
Diet  de  Droit,  vo.  Avherqiste,  p.  144  ;  1  Augeard,  p.  562,  6d.  1756 ;  N. 
Denisart,  vo.  Auhergiste,  §  3,  n.  3 ;  6  Marcad6,  p.  532 ;  6  Boileux,  pp. 
173-4-5;  11  TouUier,  n  255 ;  2  Duvergier,  329;  Story,  Bailments,  § 
530  ;  Smith,  Merc,  Law,  pp  489-90.     [II  97.] 

Arnendment : — See  amendment  noted  at  C.  C.  1232. 

DECISIONS: — 1.  Common  carriers  are  responsible  for  money  6ona^<2e  taken 
for  travelling  expenses  and  personal  use  to  such  a  reasonable  amount  as  a  pru. 
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dent  person  would  deem  necessary  and  proper  to  b*)  placed  in  a  traveller's  trunk. 
When  the  traveller  Is  a  ship-master,  common  carriers  will  be  held  responsible  for 
a  dressing  case  and  for  night  glasses  or  telescopes  upon  the  presumption  that  he 
may  reasonably  have  thought  that  they  would  be  useful  to  him  in  the  course  of 
his  intended  voyage  across  the  Atlantic.  The  passenger's  oath  to  establish  the 
value  of  the  contents  of  his  lost  trunk  is  admissible  in  such  cases,  as  no  one  but 
himself  is  likely  to  be  acquainted  with  its  contents.  Common  carriers  cannot  be 
held  responsible  for  articles  of  jewellery,  as  they  cannot  be  regarded  as  part  of  a 
man's  baggage. — Mbredith,  J. — Cadwalladder  vs  Orand  Trunk  Ry,,  9  Jj,  C. 
R.,  p.  169. 

2.  The  owner  of  a  trunk,  which  has  been  lost  by  the  negligence  of  a  concunon 
carrier,  may  in  a  suit  against  the  carrier  prove  by  his  own  oath,  ex  neeesaitate  rei, 

the  contents  and  value  of  the  articles  therein  contained. — Brcnbau,  J Robson 

vs  Hooker  J  3  L.  C.  J.,  p.  86. 

3.  In  an  action  against  a  carrier,  a  passenger's  own  oath  will  be  received  as 
to  the  contents  of  a  ti  unk,  which  had  been  broken  open. — ^The  captain  of  a  ship 
is  liable  for  a  lady's  jewellery,  stolen  out  of  one  of  her  trunks  during  the  voyage. 
— Badolby,  J — McDougall  vs  Torrance^  4  L.  C.  J.,  p.  1 32. 

4.  To  an  action  brought  by  a  lady  passenger  against  the  owners  of  a  vessel 
trading  between  Glasgow  and  Montreal,  for  the  value  of  jewellery  in  a  trunk  placed 
in  the  hold  of  the  vessel  and  not  delivered  at  Montreal,  the  Defendants  pleaded 
that  the  loss  happened  without  any  fault  or  privity  on  their  part,  but  by  reason 
of  robbery,  embt-zzlment  or  secreting  thereof;  that  the  Plaintiff  did  not  insert  in 
the  bill  of  lading,  or  in  any  way  declare  in  writing  to  the  master  of  the  vessel,  the 
true  nature  and  value  of  the  articles.  Held^  on  demurrer  to  the  plea  by  Plaintiff, 
on  the  ground  that  she  was  a  passenger  and  that  she  was  entitled  to  carry  such 
Mrticles  ]  that  as  owners  of  sea-going  vessels  and  common  carriers,  the  Defendants 
were  liable  and  also  on  the  ground  that  the  503rd  clause  of  the  Merchants  Ship- 
ping Act  of  1854  was  not  applicable  to  the  baggage  of  passengers  )  that  the  plea 
could  not  be  rejected  as  bad  in  law. — B  ado  ley,  J. — McDougall  vs  Allan ^  12  L. 
C.  R.,  p.  321. 

5.  In  an  action  for  damages  for  the  Iosh  of  a  trunk,  in  which  action  the  value 
of  the  time  lost  by  Plaintiff  in  making  inquiries  thereafter  was  also  claimed  : — 
Held,  that  the  value  of  the  property  lost  was  the  measure  of  the  damages. — 
Mebbdith,  C.  J., — Breton  vs  Orand  Trunks  2  R.  C,  p.  237. 

6.  The  Respondent  was  not  responsible  for  the  loss  of  a  trunk  said  to  contain 
a  large  sum  of  money  which  the  Appellant  left  in  charge  of  the  baggage  keeper, 
contrary  to  the  advice  and  instructions  of  the  captain  of  the  steamer,  who  indi- 
cated the  office  as  the  proper  place  of  deposit ;  the  Appellant  statmg  at  the  time, 
in  answer  to  the  captain,  that  he  would  take  care  of  the  trunk  himself. — ^Q.  B. — 
Senical  Js  Richelieu  Co,^  15  L.  C.  J.,  p.  1. 

7.  An  inn-keeper  is  responsible  for  the  effects  stolen  from  a  traveller  while 
lodging  in  his  house,  where  it  is  not  proved  that  the  theft  was  committed  by  a 

stranger  and  was  due  to  the  negligence  of  the  traveller The  oath  of  the  traveller 

is  sufficient  to  prove  the  loss,  as  well  as  the  value  of  the  things  stolen — Q.  B — 
Geriken  db  Grannisj  21  L.  C.  J.,  p.  265. 

See  also,  as  to  liability  of  inn-keepers  for  traveller's  baggage,  cases  noted  at 
C.  C.  1814  et  seq. 
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16TS«  If  by  reason  of  a  fortuitous  event,  or  irresistible  force, 
the  transportation  and  delivery  of  the  thing  be  not  made  within  the 
stipulated  term,  the  carrier  is  not  liable  in  damages  for  the  delay. — ff 
L.  58,  §  1,  Li9c.  cond, ;  Domat,  liv.  1,  tit.  4,  sec.  9,  n.  5  ;  C.  Com.,  104. 
[n.  97.] 

1670.  The  carrier  has  a  right  to  retain  the  thing  transported 
until  he  is  paid  for  the  carriage  or  freight  of  it. — ff  L.  6,  §§  1,  2  Qui 
pot. ;  Domat,  liv.  1,  tit.  4,  sec.  5,  n.  11 ;  Smith,  Merc.  Law,  568-9 ;  C.  N., 
2102.     [II.  97.] 

DECISIONS  : — 1*  Goods  on  freight,  when  landed  on  a  wharf,  are  delivered, 
but  they  cannot  be  removed  from  thence  without  the  masU'r's  consent  until  the 
freight  be  paid,  for  he  has  a  lien  for  his  freight  upon  the  whole  of  his  ciirgo.— X. 
B. — Patterson  vs  Davidson^  2  R.  de  L.,  p.  77. 

2.  If  part  of  a  cargo  be  delivered  and  accepted,  an  action  for  freight  pro 
tanto  will  lie.  But  damages  for  non-performance  of  the  residue  of  the  contract 
can  only  be  demanded,  on  the  part  of  the  freighter,  by  an  incidental  cross-demand, 
or  a  distinct  action. — K.  B Oldfield  vs  Button,  3  R.  de  L.,  p.  2(X). 

3.  A  common  carrier  by  water  has  a  lien  upon  every  portion  of  the  goods 
carried  for  the  payment  of  the  whole  of  the  freight  due  by  the  owner  or  consignee 
of  the  goods  and  a  tender  by  the  owner  of  the  freight  of  each  load  as  discharged 
and  loaded  on  the  cart,  is  insufficient. — C.  R.^^Brewster  vs  Hooker,  7  L.  C.  R.,  p.  55. 

4.  II  y  a  un  droit  de  retention  sur  Pensemble  des  marchandi^tes  transport^es 
par  eau,  pour  le  paiement  du  fret  dd  par  le  propri6taire  ou  consignataire  de  ces 
marchandises,  et  Toffre  faite  par  le  proprietaire  de  payer  le  fret  dechnque  charge 
de  Yoiture,  au  fur  et  k  mesure  qu'elles  sont  enlevees,  est  insuffisante. — Q.  B. — 
Brewster  vs  Hooker,  7  L.  C.  R.)  p«  55. 

5.  The  payment  of  freight  and  the  delivery  of  the  cargo  are  concomitant 
acts,  which  neither  party  is  bound  to  perform  without  the  other  being  ready  to 
perform  the  correlative  act,  and  therefore,  the  master  of  a  vessel  cannot  insist  on 
payment  in  full  of  his  freight  of  a  cargo  of  coals,  before  delivering  any  portion 
thereof. — C.  R. — Beard  vs  Brown,  1 5  L.  C.  J.,  p.  i  36. 

6.  Un  homme  de  cage  n'est  pas  un  dernier  6quipeur  de  la  cage  qu'il  a  fabri- 
qu^,  conserv6e  et  voituree. — II  n'a  sur  cette  cage  aucun  privilege  lui  donnant 
droit  de  retention  pour  le  prix  de  ses  gnges  dus  pour  la  fabrication,  la  conserva- 
tion et  le  voiturage  de  cette  cage II  pent  avoir  un  privilege,  sans  droit  de  reten- 
tion, mais  la  loi  ne  pourvoit  pas  an  moyen  de  lui  conserver  son  droit —Semble, 
d'apres  Thonorable  juge  Drummond,  que  rendu  au  terme  du  voyage,  un  homme 
de  cage  pent  avoir  un  droit  de  retention,  et  la  saisie  conservatoire  pour  exerc(*r 
ce  droit  contre  qui  veut  Ten  d^poss^der  par  force. — Q.  B — Oraham  d:  Coti,  4  R. 
L.,  p.  3. 

7.  Under  the  Defendant's  bill  of  lading,  a  lien  upon  the  goods  carried  was 
created  as  will  for  demurrage  as  for  freight. — Dohkrty,  J. — Murray  vs  Grand 
Trunk  By.,  5  R.  L.,  p.  746. 

8.  Celui  qui  transporte  des  bois  dans  une  rividre  et  les  rend  a  destination  ou 
aa  terme  da  voyage,  est  dernier  6quipeur  suivant  1  usage  du  pays..— II  a  droit  de 
gage  sur  oes  bois,  et  par  suitp,  droit,  suivant  Particle  834  C.  P.  C,  de  les  faire  saisir 
et  arrdter  pour  le  paiement  de  ses  frais  et  prix  ou  valeur  de  leur  transport  seule- 
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metit,  mais  non  pour  dommages. — II  est  aussi  voi tuner,  et  a  droit  oomme  tel  de 
retenir  les  bois  quHl  transporte  jusqu*au  paiement  du  voiturage  et  de  les  faire 
Baisir  et  arr^ter  si  oq  s'en  empare  malgrd  lui. — Polbtte,  J — Trudel  va  Trahatij  7 
R,  L.,p.  177. 

See  also  certain  of  the  cases  noted  at  C.  C.  2001. 

16SO*  The  reception  of  the  thing  transported  and  payment  of 
the  carriage  or  freight,  without  protest,  extinguish  all  right  of  action 
against  the  carrier ;  unless  the  loss  or  damage  is  such  that  it  could 
not  then  be  known,  in  which  case  the  claim  must  be  made  without 
delay  after  the  loss  or  damage  becomes  known  to  the  claimant. — 2 
Pardessus,  Droit  Cmn.,  nn.  547,  554  ;  C.  Com.,  105.     [II.  97.] 

DECISIONS  : — 1.  S^-veral  packages  of  goods  were  shipped  from  London  to  a 
merchant  at  Quebec,  where  upon  the  arrival  of  the  vessel  and  after  dehvery  of 
the  packages,  it  was  ascertained  that  some  of  the  goods  were  missing  from  one  of 
the  packages.  Notice  not  having  been  given  until  several  months  afterwards, 
it  wa<«  thereupon  held  that  the  mater  was  not  responsible  for  the  deficiency. — 
Court  of  Appbai^. — Swinburne  d;  MassuCf  Stuart's  Rep.,  p.  569. 

2.  In  general,  a  consignee  who  complains  of  short  delivery  or  damage  of 
goods  ought  at  once  to  pro*  est,  in  order  that  the  disputed  facts  may  be  investi- 
gated.— In  general,  a  survey  ought  to  be  had  without  delay,  upon  goods  delivered 
in  a  damaged  state,  and  this  afier  notice  to  the  parties  interested,  especially  in 
cases  where  the  consignee  intends  to  retain  the  goo  Is. — In  the  case  in  question, 
as  th(<  Respondents  were  not  bound  and  did  not  intend  to  keep  the  goods  and  as 
the  extent  of  the  loss  could  be  rightly  ascertained  by  a  public  auction  and  as  the 
damage  was  admitted,  a  protest  and  survey  were  unnecessary,  the  onus  of  proof 
was  upon  the  Appellant  to  show  that  the  damage  was  occasioned  by  the  dangers 
of  navigation,  which  he  had  failed  to  do,  and  the  preponderance  of  evidence  was 
in  favor  of  the  Respondents — Q.  B. — Gaheriy  &  Torrance^  6  L.  C.  J.,  p.  313. 

3.  Where  under  a  bill  of  lading  goods  ^'  were  to  be  delivere<i  from  the  ship's 
"  deck  where  the  ship's  responsibility  sha'l  cease,  at  Montreal,  unto  the  Grand 
^'  Trunk  Railway  Co.,  and  by  them  to  be  forwarded  thence  by  railway  to  Toronto 
''  and  there  delivered  ''  to  Plaintiff,  the  provision  '^  no  damage  that  can  be  in* 
'^  sured  against  will  be  paid  for,  nor  will  any  claim  whatever  be  admitted,  unless 
'^  made  before  the  goods  are  remove  <,''  held  to  apply  to  the  removal  from  the 
ship  at  Montreal,  and  to  be  strictly  binding  on  the  consignees.  And  such  a  con- 
dition is  not  an  unreasonable  one  and  covers  all  damage,  latent  as  well  as  appa- 
rent. And  if  any  limitation  of  the  condition  could  be  implied,  it  could  not  rea- 
sonably go  further  than  to  exclude  such  damage  only  as  could  not  have  been  dis- 
covered on  an  examination  of  the  goods,  conducted  with  proper  care  and  skill  at 
the  place  of  removal.  But  a  delay  of  several  weeks  in  making  a  claim  for  damage 
done  to  goods  on  the  ship  would  not  of  itself,  and  apart  from  the  above  stated 
condition,  be  a  sufficient  answer  to  the  action. — ^Privy Council. — Moore  Js  Harris, 
2  Q.  L.  R.,  p.  147,  1  App.  Ca««.  p.  318. 

16^1.  The  conveyance  of  persons  and  things  by  railway  is  sub- 
ject to  certain  special  rules,  provided  in  the  Act  respecting  Railways. 
— C.  S.  C,  c.  66,  88.  96  to  102  and  ss.  119,  120.  C.  N.  1786.  [11.  99.] 
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ArfhendToent : — Article  1681  should  read  as  follows  : 

"  lOAl*  The  conveyance  of  persons  and  things  by  railway  is 
subject  to  certain  special  rules,  provided  in  the  Federal  and  Pro- 
vincial firsts  respecting  railways."  C.  C,  1681 ;  R.  S.  C,  c.  109 ;  43- 
44.  V.  Q..  c.  43.— R.  S.  Q.,  art.  6239. 

16SI2«  Special  rules  relating  to  the  contract  of  affreightment  and 
the  conveyance  of  passengers  in  merchant  vessels  are  contained  in  the 
fourth  book.— C.  N.  1786.     [II.  99,  III.  383.] 

SECTION   IV. — OF   WORK   BY   ESTIMATE   AND   CONTRACT. 

10S8*  When  a  party  undertakes  the  construction  of  a  building 

or  other  work  by  estimate  and  contract,  it  may  be  agreed,  either  that 

he  shall  furnish  labor  and  skill  only,  or  that  he  shall  also  furnish 

materials. — Domat,  liv.  1,  tit.  4,  sec.  7,  n.  2 ;  Pothier,  LouagCy  nn.  393, 

394;  C.  L.,  2728  ;  C.  N.,  1787.     [II.  99.] 

DECISION  : — An  architect  cannot  at  one  and  the  same  time  be  employed  by 
the  proprietor  and  builder  and  receive  pay  from  both;  and  the  fact  that  the 
architect  has  covenanted  with  the  builder  to  receive  payment  from  him  is 
tufiScient  to  discharge  the  proprietor..-Q.  B. — Tahrland  d:  Rodier^  16  L  C. 
R,  p.  473. 

10^4«  If  the  workman  furnish  the  materials,  and  the  work  is 
to  be  perfected  and  delivered  as  a  whole,  at  a  fixed  price,  the  loss  of 
the  thing,  in  any  manner  whatsoever,  before  delivery,  falls  upon  him- 
self, unless  the  loss  id  caused  by  the  fault  of  the  owner  or  he  is  in 
default  of  receiving  the  thing. — ff  L  2,  §  1,  L.  36,  Loc.  cond,,  L.  20,  L. 
65,  De  cont.  empt ;  Domat,  liv.  1,  tit.  4,  sec.  8,  nn.  8,  9,  10 ;  Pothier, 
Lotuige,  nn,  425,  426,  436,  394,  and  part.  VII,  c.  3,  al.  4,  5  ;  Guyot, 
Rip.,  vo.  Louage,  p.  47 ;  6  Marcadi,  355,  356 ;  Troplong,  Louage,  nn. 
976,  977  et  seq. ;  19  Duvergier,  336,  337  ;  C.  N.,  1788.     [II.  99.] 

16SII*  If  the  workman  furnish  only  labor  and  skill,  the  loss  of 
the  thing  before  delivery  does  not  fall  upon  him,  unless  it  is  caused 
by  his  fault. — ff  L.  13,  §  5,  L.  62,. Loc.  cond. ;  Domat,  liv.  1,  tit.  4, 
sec.  8,  n.  4 ;  Pothier,  Louage,  nn.  428,  434,  435,  500  ;  C.  L.,  2730  ;  C. 
N.,  1789.     [II.  99.] 

J6dO«  In  the  case  of  the  last  preceding  article,  if  the  work  is  to 
be  perfected  and  delivered  as  a  whole,  and  the  thing  perish  before  the 
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work  has  been  received,  and  without  the  owner  being  in  default  of 
receiving  it,  the  workman  cannot  claim  his  wages,  although  he  be 
without  fault ;  unless  the  thing  has  perished  by  reason  of  defect  in 
the  materials,  or  by  the  fault  of  the  owner.— jfL.  61,  §  1,  L.  38,  in 
pr.  et  §  1,  Loc,  cond, ;  Domat,  liv.  1,  tit.  4,  sec.  9,  n.  4 ;  Pothier,  Loruige, 
nn.  433,  434  ;  Troplong,  Louage,  nn.  971,  978  ;  6  Marcad^,  p.  537  :  C. 
C.  v.,  1275  ;  C.  N.,  1790.     [II.  99.] 

16S7*  If  the  work  be  composed  of  several  parts,  or  done  at  a 
certain  rate  by  measurement,  it  may  be  received  in  parts.  It  is  pre- 
sumed to  have  been  so  received,  for  all  the  parts  paid  for,  if  the 
owner  pays  the  workman  in  proportion  to  the  work  done. — Pothier, 
Lonage,  nn.  436,  437  ;  C.  L.,  2732 ;  C.  N.,  1791 ;  C.  C.  V.,  1276 ; 
Authorities  cited  under  the  three  preceding  articles.     [II.  99.] 

16SS*  If  a  building  perish  in  whole  or  in  part  within  ten  years, 

from  a  defect  in  construction,  or  even  from  the  unfavorable  nature  of 

the  ground,  the  architect  superintending  the  work,  and  the  builder 

are  jointly  and  severally  liable  for  the  loss. — Cod.,  L.  8,  De  oper,pvh. ; 

Pothier,  Lowige,  nn.  424,  426,  Ohlig,,  n.  163  ;  Ferrifere,  sur  Tart.  113, 

C.  de  P. ;  Bourjon,  liv.  6,  tit.  2,  c.  9,  n.  8  ;  C.  C,  2259  ;  C.  N.,  1792, 

2270.     [II.  99.] 

DECISIONS: — 1«  A  builder  who  has  erected  seven  houses,  the  foundations 
of  three  of  which  have  given  way  so  that  they  have  to  be  taken  down,  is  respon- 
sible for  the  vices  dn  sol,  although  the  excavation  has  been  done  according  to 
plans  and  specifications  of  an  architect  in  charge. — C.  R. — Broton  &  LaurUf  1  L. 
C.  R.,  p.  343.— Q.  B.— 5  L.  C.  R.,  p.  65. 

2.  The  Respondent  employed  architects  to  plan  and  superintend  alterations 
to  certain  stores  in  the  City  of  Montreal.  The  Appellants  contracted  to  do  the 
carpenters  work.  The  floors  sank  from  one  to  two  inches  after  the  completion  of 
the  woiks  and  after  the  Appellants  had  been  paid.  By  the  plans  of  the  architects, 
the  joists  provided  were  insufficient  to  support  the  flooring.  Held  : — ^That  the 
architects  and  carpenters  were  liable  insolido  and  could  be  sued  in  the  same  action 
for  the  damages  claimed  by  the  Respondents  by  reason  of  the  sinking  of  the 
floors.— Q.  B^McDonald  &  David,  14  L.  C.  R.,  p.  31,  8  L.  C.  J.,  p.  44. 

3.  A  question  as  to  Plaintiff's  liability  for  deterioration  of  a  church  constructed 
by  him.  Edd\ — That  the  Defendants,  by  receiving  the  work  over,  had  exonerated 
the  Plaintiff  from  all  liability,  except  the  liability  which  by  law  attached  to  him 
as  architect  and  undertaker,  and  that  the  Defendants  had  failed  to  prove  the 
existence  of  any  vice  du  sol  or  of  construction  for  which  the  Plaintiff  would  be 
held  liable  as  such  architect  or  un'lertaker. — Q.  B — Morrison  &  Ducharme,  1  L. 
C.  L.  Jm  p.  55,  16  L.  C.  R.,  p.  65. 

4.  Plaintiffs  claimed  damages  from  Defendant  on  a  contract  for  a  house,  one 
side  of  which  had  not  been  properly  built  and  had  to  be  replaced.  Held  : — ^That 
the  contractor  was  liable — ^Torbamob,  J.— Pepin  ds  Martin^  5  R.  L.,  p.  183. 
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6.  A  builder  contracted  prior  to  the  passage  of  the  Code  to  built  Christ 
Church  Cathedral  in  Montreal,  according  to  plans  fumi-^hed  by  an  architect  and 
upon  a  foundation  laid  by  a  previous  contractor,  and  approved  by  an  architect 
having  charge  of  the  work.  Before  the  cathedral  was  finished  the  tower  sank  and 
damaged  the  building.  The  sinking  was  caused  by  defects  in  the  nature  of  the  f>oil 
under  the  foundation. — Held'. — That  the  builder  was  responsible  for  the  sinking, 
and  the  damage  it  caused — Privy  Council. —  Wardle  ds  Belhuntj  4  R.  L,  p.  637, 
16  L.  C.  J.,  p.  85,  2  R.  C,  p.  229,  4  P.  C.  A  pp.  Cas.,  p.  33. 

6.  An  architect  is  responsible  for  defect  in  a  building  erected  by  him,  though 

the  plans  were  made  by  another  architect  before  he  assumed  charge.^ Monk,  J. 

Seott  V9  Christ  Church  Cathedraly  1  L.  C.  L.  J.,  p.  63. 

7.  The  iron  founder  who  manufactures  and  places  in  position  the  girders 
and  other  iron  supports  of  a  roof,  under  a  contract  in  which  it  is  stipulated  that 
he  is  not  responsible  for  the  design,  and  who  executes  his  work  according  to  the 
plans  and  specifications  furnished  him  by  the  architect  employed  by  the  pro- 
prietor, is  not  liable  for  any  damage  caused  by  the  falling  of  the  roof  in  conse* 
quence  of  the  insufficiency  of  the  design,  plans  and  specifications  of  such  girders 
and  other  iron  supports. — Q.  B — St  Patrick's  Hall  Association  ds  Oilbertf  23  L« 
C.  J.,  p.  1,  1  L.  N.,  p.  116. 

8.  A  builder  is  liable  for  damage  occasioned  to  his  work  by  frost,  if  he  agreed 
to  execute  the  work  at  a  season  when  it  was  liable  to  injury  from  that  cause.-^. 
R — St  Louis  vs  Shaw,  1  L.  N.,  p.  65. 

9.  That  notwithstanding  that  the  contractor  declared  to  the  property 
owner,  before  commencing  the  work,  that  he  would  not  be  responsible  for  the 
damages  that  might  be  caused  by  the  frost  to  the  walls  which  he  had  undertaken 
to  build,  he  is  nevertheless  responsible  for  the  deteriorations  which  one  of  the 
walls  suffered  by  the  frost,  because  a  contractor  cannot,  by  a  mere  protest  of 
this  kind,  discharge  himself  from  a  legal  liability. — ^The  contractor's  responsibility 
in  this  case  extended,  however,  only  to  the  reconstruction  of  the  wall  which  he 
had  built  and  not  to  the  rebuilding  of  a  brick  wall  which  the  proprietor  of  the 
property  had  caused  to  be  erected  on  the  first  wall  after  he  had  been  notified 
that  there  was  a  risk  that  such  wall  ha  1  been  weakened  by  the  action  of  the 
frost— Q.  B Saint-Louis  &  Shaw,  2  Q.  B.  R.,  p.  374. 

10.  That  a  contractor  who  undertHkes  to  put  a  new  roof  on  a  building  is 
responsible  for  a  defect  in  the  timbers  of  the  roof  of  the  building  upon  which  the 
roof  is  placed,  in  the  same  manner  as  a  builder  is  for  the  unfavourable  nature  of 
the  ground,  and,  if  an  injury  results  to  the  roof,  not  from  any  defect  in  the 
materials  used  for  its  construction,  but  from  the  weakness  of  the  timbers  sup- 
porting it,  such  contractor  is  liable  for  the  loss. — Lobanobr,  J — Martel  vs  Syndics 
de  la  Paroisse  de  St.  George  dHenriville,  11  L.  N.,  p.  82. 

11.  Que  des  entrepreneurs  qui  par  des  marches  particuliers  et  passes 
directement  avec  le  propri^taire  se  sont  engages  4  ex^cuter  a  pi  ix  fait  tous  les 
travaux  de  leur  ^tat  n^cessaires  &  Pinstallation  d  un  batiment,  sans  qu*aucun  d'eux 
n'ait  6tk  charg6  de  la  direction  gdnerale  des  travaux,  ne  r^pondent  que  des  mal- 
fa^ons  et  des  fautes  qui  leur  sont  pnrsonnelles. — Mathibu,  J.-^Cowen  vs  Eoans, 
16  R  L.,  p.  43. 

12.  When  a  builder  makes  repairs  to  an  old  house,  in  order  to  hold  him 
responsible  under  the  provisions  of  C.  C.  1688,  it  must  be  shown  that  the  deterior- 
ation and  loss  complained  of  arose  from  a  defect  in  the  repairs  and  the  omission 
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of  Bomething  which  the  repairer  was  bound  to  flo.«-JoHNSON,  J Parent  V9 

Duroeher,  M.  L.  R.,  3  S.  C,  p.  352. 

1689*  If,  in  the  case  stated  in  the  last  preceding  article,  the 
architect  do  not  superintend  the  work,  he  is  liable  for  the  loss  only 
which  is  occasioned  by  defect  or  error  in  the  plan  furnished  by  him. — 
19  Duvergier,  n.  354.  [II.  99.] 

DECISION : — A  builder  is  respoasible  for  the  sinking  of  a  building  erected 
by  him,  on  foundations  built  by  an  other,  but  assumed  hy  him  in  his  tender  and 
contract  without  protest  or  objection,  although  such  sinking  be  attributable  to 
the  insufficiency  of  the  foundations  and  of  the  soil  on  which  they  are  built,  and 
is  liable  to  make  good  at  his  own  expense  the  damage  thereby  occasioned  to  his 
own  work. — Privy  Council. —  Wardle  A  Bethune,  16  Ij.  C.  J.,  p.  85,  4  R.  L.,  p.  637, 
2  B.  C,  p.  229,  4  P.  C.  App.  Cas.,  p.  33. 

lOOO*  [When  an  architect  or  builder  undertakes  the  construc- 
tion of  a  building  or  other  works  by  contract,  upon  a  plan  and  speci- 
fications, at  a  fixed  price,  he  cannot  claim  any  additional  sum  upon 
the  ground  of  a  change  from  the  plan  and  specifications,  or  of  an 
increase  in  the  labor  and  materials,  unless  such  change  or  increase 
is  authorized  in  writing,  and  the  price  of  them  is  agreed  upon  with 
the  proprietor.  ] — Pothier,  Loiiage,  nn.  407, 408 ;  N.  Denizart,  vo.  Devia 
et  marchd,  p.  364;  Troplong,  Louage,  nn.  1016,  1017,  1018,  1019 ;  6 
Marcad6,  p.  542  ;  6  Boileux,  p.  193  and  arrets  cited;  19  Duvergier, 
366:  C.  N.,  1793.  [II  101.] 

Amendment :  Article  1690  shall  read  as  follows  : 


"  iOOO*  When  an  architect, or  builder  undertakes  the  construc- 
tion of  a  building  or  other  works  by  contract,  upon  a  plan  and  speci- 
fications, at  a  fixed  price,  he  cannot  claim  any  additional  sum  upon  the 
ground  of  a  change  from  the  plan  and  specifications,  or  of  an  increase 
in  the  labor  and  materials,  unless  such  change  or  increase  is  author- 
ized in  writing  and  the  price  thereof  is  agreed  upon  with  the  proprietor, 
or  unless  the  agreement  upon  those  two  points  is  established  by  the 
decisory  oath  of  the  proprietor."  C.  C,  1690  ;  51-52  V.  c.  22,  s.  2.— R. 

S.Q.,  art.  5816. 

DECISIONS  : — I.  A  carpenter  cannot  maintain  an  action  of  general  indebi- 
tatus assumpsit,  as  for  a  qitantum  meruit,  for  work  and  labour  performed,  and 
materials  found  by  him,  if  such  work  and  labour  and  materials  were  for  extra 
work  to  be  valued  under  an  express  authentic  written  agreement,  or  specialty, 
according  to  a  specified  standard,  viz.,  the  contract  price.  In  other  words,  the 
law  does  not  permit  an  action  of  indebitatus  assumpsit  to  be  brought  on  a  spe- 
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cialty  or  deed  \  nor  on  any  special  agreement  in  execution  of  which  anything 
remains  to  be  done. — Court  of  k??^k\A,^^tuart  <k  TrSpannier,  1  R.  de  L.,  p.  297. 

2.  In  a  contract  in  writing  for  the  building  of  a  house,  the  stipulation  that 
no  charge  for  extra  work  shall  be  made  unless  the  order  for  such  work  shall  have 
been  given  expressly  and  in  writing,  cannot  exempt  the  proprietor  from  answer- 
ing, on  faits  et  articles,  as  to  verbal  orders  given  for  the  said  works,  and  such 

contract  being  of  a  comtneroial  nature,  oral  evidence  is  admissible. — ^Q.  B. 

Kennedy  &  SmUhj  6  L.  C.  R.,  p.  260. 

3.  Fahey  ei  aL,  bricklayers  and  masons,  having  undertaken  to  make  certain 
masonry,  under  a  written  agreement,  for  Jackson  &  Co.,  on  the  Quebec  and 
Richmond  Railway  and  having,  during  the  progress  of  the  work,  been  employed 
with  their  men  at  some  extra  work,  by  the  day,  brought  an  action  against  Jackson 
&  Co.,  and  produced  their  brother  as  a  witness  to  prove  such  extra  work  and, 
upon  objection,  the  evidence  of  the  witness  was  declared  inadmissible  by  Parkin, 
Assistant-Judge.  This  ruling  was  not  submitted  to  the  Court  for  revision. 
Subsequently,  Jackson  &  Co.  attempted  to  prove  by  parol  evidence  payment  of 
such  extra  work,  and,  after  objection,  the  evidence  was  allowed  to  be  taken  de 
bene  ease.  Eventually,  the  action  of  Fahey  et]aL  was  dismissed,  and,  the  case 
having  been  carried  to  af^peal,  it  was  there  held,  that  the  case  was  of  a  com- 
mercial nature  and  that  par^l  evidence  was  admissible  and  that  the  judgment  of 
the  Court  below  ought  to  be  reversed,  as  also  the  ruling  of  Parkin,  Assistant- 
Judge,  although  that  ruling  had  not  been  submitted  to  the  revision  of  the  Court 
below,  and  the  case  sent  back  to  examine  the  witness  whose  evidence  had  been 
refused Q.  B Fahey  d:  Jackson,  7  L.  C.  R.,  p.  27. 

4.  That  where  a  proprietor,  sued  by  a  builder  for  the  value  of  extra  works 
beyond  these  mentioned  in  the  contract  and  specifications,  voluntarily  admits  on 
oath,  when  exa-nined  as  a  witness,  that  certain  items  of  such  extra  works  for 
which  no  authority  in  writing  had  been  granted  by  or  with  the  sanction  of  the 
proprietor  (as  required  by  C.  C.  1690)  the  value  of  such  items  so  admitted  may 

be  recovered  in  the  suit Q.  B — Beckham  (So  Farmer,  22  L.  C.  J.,  p.  261,  1  L.  N., 

p.  115. — ^ToRBANOE,  J. — 7  R.  L.,  p.  623. 

5.  The  value  of  an  achitect's  services  may  be  proved  by  witnesses,  where 
there  is  no  express  agreement  as  to  remuneration. — ^Torkanoe,  J. — 2  L.  N.,  p.  347. 

1001«  The  owner  may  cancel  the  contract  for  the  construction 
of  a  building  or  other  works  at  a  fixed  price,  although  the  work  have 
been  begun,  on  indemnifying  the  workman  for  all  his  actual  expenses 
and  labor,  and  paying  damages  according  to  the  circumstances  of  the 
case. — Pothier,  LoiLage.nn.  440,  441,  442,  444  ;  Guyot,  R6p.,  vo.  Louage, 
p.  48:  C.  L.,2736  ;  C.  N.,  1794.  [II  101]. 

1692S*  The  contract  of  lease  or  liire  of  work  by  estimate  and 
conti-act  is  not  terminated  by  the  death  of  the  workman ;  his  legal 
representatives  are  bound  to  perform  it. 

But  in  cases  wherein  the  skill  and  ability  of  the  workman  were 
an  inducement  for  making  the  contract,  it  may  be  cancelled  at  his 


60  Of  the  leane  and  hire  of  icork.—Art.  1693-1697. 

death  by  the  party  hiring  him.  —  Pothier,  Lotuige,  nn.  423,  453,  454, 
455  :  Guyot,  R^p.,  vo.  Lounge,  p.  48  :  C.  L.,  2737  ;  C.  N.,  1795,  contrd 
[11.  101.] 

14I98*  In  the  latter  case  stated  in  the  last  preceding  aiiicle  the 
owner  is  bound  to  pay  to  the  legal  representatives  of  the  workman,  in 
proportion  to  the  price  agreed  upon  in  the  contract,  the  value  of  the 
work  done  and  materials  furnished  in  case  such  work  and  materials 
are  useful  to  him. — Pothier,  Loaxtffe,  n.  450 ;   C.  N.,  1796.  [II.  101.] 

]€I94*  The  contract  is  not  terminated  by  the  death  of  the  pai-ty 
hiring  the  work,  unless  the  performance  of  it  becomes  thereby  impos- 
sible.—Pothier,  LoiuLffe,  n.  444 ;  C.  N.,  1742.  [II.  101.] 

109«S.  Architects,  buil(lei*s  and  other  workmen,  liave  a  privilege 
upon  the  buildings,  or  other  works  constructed  by  them,  foi-  the 
payment  of  their  work  and  materials,  subject  to  the  rules  contained  in 
the  title  Of  Privlle(je»  and  Hypothecs,  and  the  title  Of  Registration 
of  Real  Rights.  —  C.  S.  L.  C,  ch.  37,  s.  26,  §  4 :  C.  N.,  2103.  [II.  101.] 

DECISIONS  •' — 1*  A  mason  has  an  especial  privilege  in  the  nature  of  a  mort- 
gage upon  any  buihiing  erected  by  him  and  tor  repairs.  This  privileg-*,  however, 
will  not  be  allowed  to  the  prejudice  of  other  creditors  of  the  proprietor,  unless 
within  a  year  and  day  there  be  something  specific  to  show  the  nature  of  the 

work  done  or  the  amount  of  the  debt  due  thereon Court  of  Appeal Tourdain 

6c  Miville,  Stuart's  Rep.,  p.  263. 

2.  At)  architect  named  in  a  contract  for  the  building  of  houses  has  a  right 
to  recover  from  the  proprietor  coojpensation  for  his  services,  not  by  way  of  com- 
mission, but  by  way  of  quantum  meruit. — t^.  B. — Fooiner  <t  Joseph^  11  Ij.  C.  R., 
p.  94,  5  L  C.  J.,  p.  225. 

See  also  cases  noted  at  C.  G.  2013. 

lOOtt*  Masons,  carpenters,  and  other  workmen,  who  un(lei*tak<^ 
work  by  contract,  for  a  fixed  price,  are  subject  to  the  rules  prescribed 
in  this  section.  They  are  regarded  as  contractora  with  respect  to  such 
work. — Troplont^,  //Oita/ye,  n.  1053  ;  Fenet,  vol.  4,  p.  212  ;  C.  L.,  2742 : 
0.  C.  v.,  1283 :  0.  N.,  1799.  [II.  101.] 

1097*  Tlie  workmen  who  are  employed  by  the  contractor  in  the 
construction  of  a  buildinij^  or  other  works  have  no  direct  action  against 
the  owner.— Guyot.  Rep.,  vo.  Oiivner,  p.  470;  C.  N.,  1798.  [II.  101.] 
DECISIONS: — I.  The  party  who  contracts  for  the  performance  of  certain 
works  will  not  be  held  responsible  towards  third  parties  who  furnish  materials  to 
the  contractor,  unless  it  be  established  in  evidence  that  the  sale  and  delivery  of 
such  materials  were  made  to  the  party  so  contracting. — Q.  B. — Bridgman  ds  Ostellf 
9  L.  C.  R.,  p.  445. 
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2.  The  Plaintiff,  a  workman,  was  engaged  by  contractors,  for  the  construc- 
tion of  a  Bailway.  The  Railway  Company  acted  as  bankers  for  the  contractors 
and  paid  the  wages  of  the  workmen,  cost  of  transport  to  the  place  where  they 
were  engaged,  Ac. — Held :  that  the  Company  were  the  real  principals  and  they 
had  given  the  Plaintiff  reasonable  cause  for  believing  that  the  contractors  were 
their  agents  and  therefore  the  Company  were  liable  for  a  breach  of  the  contract. 
— ToR&AXOB,  J. — Lapoinie  vs  Canadian  Pacific  Ry.j  7  L.  N.,  p.  29. 

The  following  section  is  added  after  section  fourth  of  chapter 
third  of  title  seventh  of  book  third  : 


SECTION   IV   (a). — OF   PAYMENT  OF  WORKMEN. 

"  i697a«  Every  builder  or  contiuctor,  whether  chief  or  sub- 
contractor, who  employs  workmen  by  the  day  or  by  piece  work,  to 
carry  out  a  contract,  must  keep  a  list,  showing  the  names  and  wages 
or  price  of  the  work  of  such  workmen  ;  and  every  payment  to  them 
made  must  be  attested  by  the  signature  or  cross  of  such  workmen 
affixed  thereto,  in  presence  of  a  witness,  who  also  signs  it.  44-45  V., 
c.  17,  s.  1. 

"  16976*  It  shall  be  lawful  for  eveiy  workman  who  is  unpaid 
to  produce,  in  the  presence  of  a  witness,  to  the  proprietor  who  gave 
the  work  out  to  contract,  his  claim  in  duplicate  in  the  form  of  sched- 
ule B  ;  and,  from  the  time  such  claim  shall  be  so  produced,  the  sum 
then  due  upon  the  price  or  value  of  the  contract  shall  be  deemed  to 
be  seized  in  the  hands  of  the  proprietor  pro  ratd  up  to  the  amount  of 
the  claim  of  the  workman. 

Five  days  after  the  production  of  such  clcdm,  if  the  claim  of  the 
workman  have  not  been  paid,  the  latter  may  proceed  judicially  against 
the  contractor  who  employed  him,  making  the  proprietor  a  party  to 
the  stdt. 

Payments  made  by  the  proprietor  after  the  production  of  the 
claim  cannot  be  opposed  to  the  workman's  claim.     51-52  V.,  c.  27,  s.  1. 

"  1697c*  Sevei-al  unpaid  workmen  may  join  in  the  same  claim. 
44-45  v.,  c.  17,  8.  3. 

"  1697d!«  In  case  of  an  assignment  by  the  contractor  to  a  third 
party  of  the  price  of  the  work,  the  claim  of  the  workman  has,  with 
respect  to  such  third  party,  the  same  effect  as  it  would  have  had  with 
respect  to  the  contractor  if  no  such  assignment  had  been  made.  44- 
45  v.,  c.  17,  8.  4. 
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Schedule  B. 

form  of  claim. 

In  connection  ivith  cniicle  1697^>. 

CLAIM   OF   WORKMAN   TO   BE   DELIVERED   TO   THE    PROPRIETOR. 

To  C.  D.  {name  of  the  jn^iyprietor.) 

Sir, 

In  presence  of  the  undersigned  witness,  I  {or  we),  E.  F.  {name  of 
the  workman  or  loorkmen)  declare  that  A.  B.  {name  of  the  contraxitor) 
owes  me  {or  us)  a  sum  of  %  for  {number  of  days), 

employed  at  your  work,  at  {place)  {or  a  sum  of  $  ,   if  by  the 

piece  or  contract),  which  sum  the  said  A.  B.  {navie  of  the  contractor), 
your  conti'actor,  refuses  or  neglects  to  pay  me  (o^*  us). 

Made  in  duplicate  at  ,  this  day  of  ,  18 

{Si{jn€(1l  E.  F. 

Sign  a  tit  re  of  tvorhnan  or  loorkmen, 

{Signedl  G.  H. 

Witness. 

44-45  v.,  c.  17,  Schedule  B.— R.  S.  Q.,  ai-t.  5817. 


CHAPTER  FOURTH. 

OF  THE   LEASE   OF   CAITLE   OX   SHARES. 

169S«  The  letting  out  of  cattle  on  shares  is  a  contract  by  which 
one  of  the  parties  delivers  to  the  other  a  stock  of  cattle  to  keep,  feed, 
and  take  care  of,  upon  certain  conditions  as  to  the  division  of  profits 
between  them. — Cod.,  L.  8,  De  pactis  ;  Pothier,  Cheptels,  n.  6  ;  Argou, 
vol.  2,  p.  296 ;  C.  N.,  1800.     [11.  103.] 


7Q  Of  iwivdate. — General  pt^ovimouH. — A  rL  1699- f  701, 

1699.  Every  kind  of  animal  which  is  susceptible  of  increase  or 
profit,  in  agriculture  or  commerce,  may  be  the  object  of  this  contract. 
— Domat,  liv.  1,  tit.  4,  sec.  1,  n.  2  ;  Pothier,  CkepteUy  nn.  21,  22,  23; 
a  N.,  1802.     [II.  103.] 

1700*  If  there  be  no  special  agreement  the  contract  is  regulated 
by  the  usage  of  the  place  where  the  cattle  are  kept. — C.  N.,  1803, 
contrd,     [II.  103.] 


TITLE  EIGHTH 


OF  MANDATE. 


(CHAPTER  FIRST. 


(5ENERAL     PROVISIONS. 


1701*  Mandate  is  a  contract  by  which  a  person,  called  the 
mandator,  commits  a  lawful  business  to  the  management  of  another, 
called  the  mandatary,  who  by  his  acceptance  obliges  himself  to 
perform  it. 

The  acceptance  may  be  implied  from  the  acts  of  the  mandatary, 
and  in  some  cases  from  his  silence. — ff^  1,  De  procurataribtus,  L.  1, 
Mandati;  Pothier,  Mandat,  nn.  1,  31,  32,  33;  Domat,  liv.  1,  tit.  15, 
sec.  1,  §§  1,  2,  3  ;  Troplong,  Matidat,  nn.  5  et  seq.,  et  nn.  146, 148, 149 ; 
Halifax,  Analysis  of  Civil  Law,  70:  Story,  Bailments,  137:  C.  L., 
2958 ;  C.  N.,  1794,  1795.  [III.  81.] 

DECISIONS  : — 1.  A  mandataire  who  does  not  execute  the  monda/  committed 
to  him,  must  notify  the  mandant  of  his  inexecution  of  the  trust.^— -In  an  action  of 
account  by  a  creditor,  who  was  a  party  to  a  deed  of  trust  for  the  benefit  of  cred- 
itors from  insolvent  debtors  to  the  Defendants,  the  mandataries,  who  plead  that 
they  had  sold  the  trust  estate  to  one  of  the  insolvents  who  had  undertaken  to  pay 
the  creditors,  are  not  thereby  absolved  from  liability  to  account. — ^The  Court  will 
order  an  account,  reserving  the  question  of  the  hability  of  the  Defendants  for  the 

whole  or  a  part  of  the  creditors'  demand  till  a  later  stage  of  the  cause Bbbthb* 

LOT,  J Torrance  v»  Chapman j  6  L.  C.  J.,  p.  32. 
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2.  Que  le  locataire  n'est  pas  le  pr§po9^  du  propri6taire  et  quUl  est  seul  res- 
ponsable  des  dommages  qu^il  cause  k  des  tiers  dans  Pexploitation  de  rimmeuble 
lou^^Q.  B Dufauz  S  Roy,  14  R.  L.,  p.  51 1,  1 1  Q.  L.  R.,  p.  192,  8  L.  N.,  p.  75. 

3.  Que  lorsqu'un  fils,  propri^taire  d'une  terre,  place  son  pdre  devenu  vieux 
et  incapable  de  gagner  sa  vie  k  la  journ^e,  sur  une  terre  pour  la  cultiver,  pour  y 
continuer  les  dSfrichements  commences,  et  pour  foumir  k  ce  dernier  des  moyens 
de  subsistance,  les  relations  entre  le  fils  et  le  pdre  sont  celles  de  commettant  a 
propose  ;  que  IHncendie  allum6  imprudemment  par  le  pdre,  dansun  abhatis  sur  la 
terrei  engage,  quant  aux  dommages  causes  par  cet  incendie  k  un  voisin,  non 
settlement  la  responsabilit^  du  pdre,  Tauteur  direct  du  quasl-d^lit,  mais  aussi  celle 
du  fils. — Chaonon,  J Lamoihe  vs  Bissonnette^  14  R.  L.,  p.  129. 

4.  M.  was  agent  at  Montreal  for  the  sale  of  aniline  dyes,  the  manufacture  of 
S.  Subsequently  he  transferred  this  agency  to  H.,  on  the  conditions  set  forth  in 
the  following  letter  from  S.  to  H. : — 

'*  We  wish  to  say  that  we  understand  you  take  our  stock  in  Montreal, 
^  as  consigned,  and  give  us  the  names  of  the  customers  there,  as  we  give 
"  you  our  lowest  prices,  which  you  will  have  to  pay  us,  and  the  profits  thereon 
"  are  yours,  and  you  pay  us  after  60  days  in  60  day  notes,  from  the  first  of  each 
"  month.  In  taking  our  agency  we  expect  that  you  do  not  handle  any  other 
'*  aniline  colours,  except  ours.  We  hand  you  enclosed  our  price  list.  The  prices 
"  are  selling  prices  to  you.  A  fair  profit  to  be  added  will  surely  enable  you  to  do  a 
''  large  trade.  Any  change  in  prices  we  shall  at  once  comniunioate  to  you."  : — 

Under  this  arrangement  H.  made  a  number  of  sales,  which  were  disting 
uished  from  other  sales  by  having  the  words  ^'  Agents  for  E.  Selback&  Co*s  anihne 
^'  dyes  or  colours,"  stamped  across  their  letter  heads.  Shortly  after  this  agree- 
ment was  completed.  H.  became  insolvent  and  assigned  to  S.,  the.  Respondent, 
who  by  agreement  with  S.,  kept  the  business  under  the  said  agreement  separate 
from  the  general  business  of  H.,  and  the  present  action  was  brought  to  decide  the 
question  as  to  who  was  entitled  to  the  proceeds  of  such  sales. — Held  : — Reversing 
judgment  of  the  Court  below,  that  the  contract  between  S.  and  EI.  wa8  one  of 
agency  and  the  account  between  theiu  a  regular  consignment  account.  That  as 
H.  k  Co  had  held  themselves  out  as  ag«>nts  of  S.,  the  public  had  not  been  deceived 
nor  led  into  giving  additional  credit  on  the  ground  that  they  owned  the  goods, 
and  the  sales  made  under  said  agreement  must  be  held  to  have  been  made  on 

account  of  S.  &  Co.,  who  were  entitled  to  the  proceeds  of  such  sales Q.  B 

Sehlbiuk  &  Stevenson,  32  L.  C.  J.,  p.  130. 

1702*  Mandate  is  gratuitous  unless  there  is  an  agreement  or  an 

established  usage  to  the  contrary. — :f  L.  1,  §  4,  L.6,  Maiidati ;  Inst.  I*], 

De  vuindato  ;  Pothier,  Mandat,  nn.  22,  23,  2()  ;  Domat,  loc.  clt.,  §  9, 

and  see.  3,  §§  8,  9  ;  Troplong,  Mandut  nn.  249,  250,  251  ;  C.  N.,  198(). 

PII.  81.] 

DECISIONS  : — I*  An  election  agent  has  no  action  against  his  principal  to  re. 
cover  a  sum  of  money  as  the  value  of  his  services  as  such  agent,  without  a  spe- 
cial undertaking  by  the  principal  to  pay — Smith,  J. — Oirouard  vs  Beaudrij,  3  L. 
C.  J.,  p.  1. 

'  2.  Que  bien  que  le  mandat  en  matiere  commerciale  soil  de  sa  nature  on^- 
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reuse,  une  partie  ne  sera  point  re9ue  k  r^dati^er  une  commission,  si  elle  s^est  en- 
gag^e  a  ex6cuter  le  mandat  par  un  contrat  synallagmatique,  quand  il  est  pr^u- 
mable  que  cette  commission  a  M  consid6r§e  comme  partie  de  la  consideration 
de  ce  contrat ^Maokay,  J Renaud  vs  Walker ^  13  L.  C.  J.,  p.  181. 

1708.  The  mandate  may  be  either  special,  for  a  particular  bus- 
iness, or  general,  for  all  the  affairs  of  the  mandator. 

When  general  it  includes  only  acts  of  administration. 

For  the  purpose  of  alienation  and  hypothecation,  and  for  all  acts 

of  ownership  other  than  acts  of  administration,  the  mandate  must  be 

expresa— jfL.  1,  §  1,  De  jyrocuratoribits  ;   L.    10,   L.  60,  L.    63,  tit. 

eod. ;  Pothier,  Mandat,  nn.  123,  144,  159,  160  ;  Domat,  loc.  cit,  sec.  1, 

§§  6,  7,  8,  sec.  3,  §§  3.  10  ;  Troplong,  Mandut,  nn.  276,  278,  286  ;  C.  N., 

1987,  1988.  [III.  81.] 

DECISIONS  : — 1.  'J'he  agent  ha?  no  authority  to  bind  his  principal  by  signing 
and  discounting  a  promissory  note  as  agent,  although  authorized  by  written  power 
of  attorney  to  manage,  administer,  sell,  exchange  and  concede  the  real  and  per- 
sonal property  of  the  principal  and  to  collect,  compound  and  arbitiate  all  claims 
and  debts,  with  a  general  clause  empowering  him  '^  to  do  all  acts,  matters  and 
<^  things  whatsoever  in  and  about  the  property,  estate  and  affairs  of  the  principal, 
'^  as  amply  and  effectually  to  all  intents  and  purposes  as  the  principal  would  have 
<<  done  in  her  own  person  if  the  said  power  of  attorney  had  not  been  made.^'  An 
agent  with  the  powers  above  mentioned  is  an  administrator  omnium  6onorufji, 
with  no  power  to  borrow  except  for  purposes  within  the  limits  of  his  administra- 
tion.— ^C.  R — Castle  vs  Bahy^  5  L.  C.  R.,  p.  41 1. 

2.  Although  the  subject  upon  which  a  power  in  a  mandat  is  to  be  exercised 
be  general,  the  special  reference  of  the  power  may  be  fixed  by  the  facts  proved, 
and  it  then  becomes  what  our  law  recognises  as  a  ^^mxtndat  exprhs  par  lefait,^' — 
If  a  mandat  in  general  terms  authorizes  the  mandatory  to  sell,  transfer  and  dis- 
pose of  her  immoveable  property,  and  if  it  be  proved  that  at  the  time  of  the 
granting  of  the  mandat  the  mandatory  only  owned  one  immoveable  property 
conveyed  by  the  mandator  at  the  time  when  the  mandat  was  granted,  then  the 
power  is  rendered  special  by  that  fact,  and  is  a  ^^  mandat  exprhs  par  Itfait^^ 
applying  to  that  property  only — Our  law  recognizes  a  tacit  express  mandat  as  of 
equal  authority  to  a  written  express  mandat. — All  facts  denoting  appiobation 
and  even  silence  upon  the  part  of  the  mandator  knowing  the  acts  of  the  man- 
datory, involve  ratification,  and  are  equivalent  to  express  ratification.  Eatifi- 
cation  is  retroactive,  and  covers  all  that  has  been  done  by  the  mandatory.  The 
power  to  ''sell,  transfer  and  dispose  of"  includes  the  power  to  mortgage.— Joein- 
son,  J. — Buchanan  vs  McMillan,  20  L.  C.  J.,  p.  105. 

3.  Qu'une  procuration  donn6e  d'une  manidre  g6nerale,  pour  g6rer  et  admi- 
nistrer  les  biens  personnels  du  mandant,  n'autorise  pas  le  mandataire  &  caution- 
ner  pour  des'  tiers  et  k  endosser  des  billets  de  maniere  k  Her  et  a  engager  le 

mandant  pour  un  objet  stranger  k  Padminist  ration  de  ses  biens Tasohebbau,  J . — 

Poirier  vs  Jobin,  12  R.  L.,  p.  64. 

4.  Qu'une  procuration  generale  dans  les  termes  suivants  :  **  Je  vous  autoHse 
<<  k  condure  tons  contrats  que  vous  jugerez  k  propos  avec  les  cultivateurs  pour 
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^  la  colturei  cette  ann^e,  de  la  betterave  k  sucrei  et  auBsi  les  travaux  pour  sa 
"  culture/'  n'autorisait  pas  le  mandataire  d'acheter  des  cultivateurs  des  bette- 
raves  k  sucre,  et  ne  pouvait  Her  le  mandant  vis-^-vis  des  tiers  pour  le  prix  d'achat 

de  ces  betteraves Moussbau,  J. — Jarry  vs  Sinicalj  M.  L.  R.,  1  S.  C.  p.  400. 

5.  An  advocate  has  no  power  to  make  a  transaction  without  the  special 
authority  of  his  client.   See  C.  C.  1732. — ^Privy  Council. — King  A  Pinaonnaultj 
22  I*  C.  J.,  p.  58,  6  P.  C.  App.  Cas.,  p.  245,  R.  A.  C.  p.  959. 
See  also  cases  noted  at  C.  C.  1704. 


1704«  The  mandatary  can  do   nothing  beyond  the  authority 
given  or  implied  by  the  mandate.  He  may  do  all  acts  which  are  inci- . 
dental  to  such  authority  and  necessary  for  the  execution  of  the  man- 
date.— ffL.  56,  De  pvocurat ;  Domat,  loc  cit.,  sec.  3,  §  §  3, 10  ;  Troplong, 
Mavdat,  pp.  285,  319  ;  C.  K,  1989.  [III.  81.] 

DECISIONS  : — 1.  An  agent  who  insures  for  another  with  his  authority  may 

sue  for  the  sum  assured  in  his  own  name. — Privy  CouNCiri Provincial  Ins.  Co, 

it  Ltduc,  19  L.  C.  J.,  p.  281,6  P.  C.  App.  Cas.,  p.  224. 

2.  The  special  power  to  publish  advertisements  is  inherent  in  the  office  of 
an  agent  of  an  Insurance  Company  at  its  head  office  appointed  to  take  risks  and 
receive  premiums  ;  such  an  authority  is  to  be  presumed;  advertising  was  intended 
to  promote  the  Appellants'  business  and  the  proof  of  custom,  usage  or  sanction 
of  the  Appellants  was  not  necessary — Q.  B — Commercial  Union  Insurance  Com- 
pany S  Foole,  3  R.  C,  p.  40. 

3.  A  notarial  power  of  attorney  to  manage  and  administer  the  affiskirs  of  the 
constituent  generally,  and  in  so  doing  to  hypothecate  the  constituent's  property, 
is  not  an  authority  to  sign  promissory  notes  in  the  name  of  the  constituent. — 
The  statements  made  by  the  agent,  to  the  effect  that  he  had  full  authority  to 
sign  notes  tor  his  principal,  cannot  make  evidence  against  the  principal,  his 

power  being  governed  by  the  terms  of  the  written  power  of  attorney. — Q.  B 

iS^rre  S  Metropolitan  Bankj  21  L.  C.  J.,  p.  207. 

4.  Qu*une  procuration  donn6e  d'une  manidre  g^nSrale  pour  g^rer  et  admi- 
nistrer  les  biens  personnels  du  mandant  n'autorise  pas  le  mandataire  k  caution- 
ner  pour  des  tiers  et  k  endosser  des  billets  de  mani^re  a  lier  et  k  engager  le  man- 
dant pour  un  objet  stranger  k  I'administration  des  dits  biens — Q.  B,^Jodoin  d: 
Lanthierj  31  L.  C.  J.,  p.  111. 

5.  Que  le  notaire  instrumentant  qui  re9oit  un  acte  d'obligation  n'a  pas  man- 
dat  tacite  pour  recevoir,  au  nom  du  d§biteur,  les  deniers  prdtes,  et  que  si  ces  de- 
niers  lui  sont  mis  entre  les  mains  par  le  prdteur,  ce  dernier  ne  sera  pas  par  cela 
dteharge  de  Tobligation  de  les  fournir  k  Pemprunteur  si  le  notaire  ne  les  lui  paie 
pas^-Q.  B — Webster  &  Dufresne,  15  R.  L.,  p.  210,  31  L.  C.  J.,  p.  100,  M.  L.  R., 
3  Q.  B.,  p.  43. 

See  also  cases  noted  at  C.  C.  1 703. 

lTOft»  Powera  granted  to  persons  of  a  certain  profession  or 
calling  to  do  any  thing  in  the  ordinary  course  of  the  business  which 
they  follow,  need  not  be  specified  ;  they  are  inferred  from  the  nature 
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of  such  profession  or  calling.— Story,  Agency,  §§  127  to  133. 228  :  Paley, 
Agm<iy,  pp.  194,  200,  201  :  C.  L..  2969.     [Ill  81.] 

DECISIONS: 1*  Que  les  services  d  un  cure  dans  une  paroisse  soat  d^une  na- 
ture mizte  :  qu'ils  regardent  le  spirituel  et  le  temporeli  et  que  le  cur6  peut  re- 
couvrer  de  ses  paroiasiensy  qui  ne  sont  pas  tenus  de  payer  la  dime  proprement 
dite  une  certaine  somme  pour  la  valeur  de  ses  services  (C.  C.  1666). — Rioux,  J. — 
Courtemanche  V8  Mailloux,  10  R.  L.,  p.  195. 

2.  Que  la  dime  ^tablie  par  la  loi  dans  la  Province  de  Quebec  en  faveur  et 
pour  le  maintien  des  cures,  couvre  legalement  tous  les  services  qu'ils  rendent  k 
leurs  paroissiens  dans  cette  qualite — Que  les  services  rendus  par  les  cures  &  leurs 
paroissiens  dans  Tad  ministration  des  sacrements  sont  essentiellement  gratuits 
(C.  C.  1666.)— Jettb,  J,— St.  Aubin  vs  Leclaire,  M.  L.  R.,  2  S.  C,  p.  4. 

3.  That  where  an  agent,  acting  for  the  government,  discloses  his  agency,  he 
is  not  personally  liable  until  he  has  received  funds  to  pay  the  amount  due. — 
Q.  B.— Qtte«n«Z  &  Belandy  12  Q.  L.  R.,  p.  129,  9  L.  N.,  p.  105. 

For  cases  of  same  nature  as  the  last,  see  C.  C  1715. 

For  cases  regarding  advocates  and  notaries,  see  C,  C.  1732. 

ITOO.  An  agent  employed  to  buy  or  sell  a  thing  cannot  be  the 
buyer  or  seller  of  it  on  his  own  account.--;/f  L.  34,  §  7,  De  contr.  emp,: 
Story,  Agency,  n.  213  ;  Smith,  Merc.  Uiw,  121 ;  C.  C,  1484  ;C.  N.  1596. 
[III.  81.] 

170T.  Emancipated  minors  may  be  mandataries,  but  in  such  cases 
the  action  of  the  mandator  against  the  minor  is  subject  to  the  general 
rules  relating  to  the  obligations  of  minors.— ^/f  L.  3,  §  1 1 ,  L.  4,  i)e  mino- 
rihvji  ;  Troplong,  Mandnt,  nn.  330,  332  to  335  :  C.  N.,  1990.     [III.  81.] 

170J^«  A  manied  woman,  who  executes  a  mandate  given  to  her, 
binds  the  mandator,  but  no  action  can  be  brought  against  her  other- 
wise than  as  provided  in  the  title  Of  Marruige. — Pothier,  Puissant  du 
marl,  n.  49  ;  Troplong,  Mavdat,  nn.  330, 332  to  335  :  C.  C,  183 ;  C.  N., 
1990.  [III.  81.] 

CHAPTER  SECOND. 

OF  THE  OBLIGATIONS  OF  THE  MANDATARY. 


SECTION  I. — OF  THE  OBLIGATIONS  OF  THE  MANDATARY  TOWARD 

THE  MANDATOR. 

1709.  The  mandatary  is  obliged  to  execute  the  mandate  which 
he  has  accepted,  and  he  is  liable  for  damages  resulting  from  his  non- 
execution  of  it  Avhile  his  authority  continues. 
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He  is  obliged,  after  the  extinction  of  the  mandate,  to  do  whatever 
18  a  necessary  consequence  of  acts  done  before,  and  if  the  extinction  be 
by  the  death  of  the  mandator,  he  is  obliged  to  complete  business  which 
is  urgent  and  cannot  be  delayed  without  risk  of  loss  or  injury. — -fflM  22, 
§  11,  L.  5,  L.  8,  §  10,  Mandati ;  Instit.,  §  IJ,  De  Mandat.  :  Pothier, 
Mandaty  nn.  38,  107  :  Erakine,  Institutes  liv  3,  tit.  3,  n.  41,  p.  704; 
Story,  Bailments,  n.  204  :  Troplong,  Mavdat,  nn.  382,  383  ;  C.  L., 
2971  :  C.  N.,  1991.     [III.  83.] 

ITIO.  The  mandatary  is  bound  to  exercise,  in  the  execution  of 
the  mandate,  reasonable  skill  and  all  the  care  of  a  prudent  adminis- 
trator. 

Nevertheless,  if  the  mandate  be  gratuitous,  the  court  may  moder- 
ate the  rigor  of  the  liability  arising  from  his  negligence  or  fault, 
according  to  the  circumstances. — ff  L.  10,  L.  12,  §  10  Mandati ;  Cod.,  L. 
13,  Mandati  ;  Pothier,  Mandat,  n.  46 ;  C.  C,  1045  ;  Domat,  liv.  1,  tit. 
15,  sec,  3,  §§  4,  5  ;  Troplong,  Mandat,  n.  393  ;  Jones,  Bailmenis,  pp.  61, 
62, 114  :  Paley,  Prin.  and  Ag.,  p.  6  ;  Erskine,  Inst.,  liv.  3,  tit.  3,  §  36, 
p.  699  ;  C.  L.,  2972  :  C.  N.,  1992.  [III.  83.] 

DECISIONS  : — 1.  A  mandaiaire,  who  does  not  execute  the  mandat  commit- 
ted to  him,  must  notify  the  mandant  of  his  inexecution  of  the  trust. — Bebthbi/>T;  J. 
— Torrance  vs  Chapman,  6  L.  C.  J.,  p.  32. 

2.  That  an  agent  who  has  only  a  limited  authority  and  who  goes  beyond  his 
authority,  even  while  acting  in  good  faith,  and  thereby  causes  his  principal  to 
suffer  loss,  is  obliged  to  pay  the  loss — Q.  B. — Shea  <t  Prendergcut,  M.  L.  R.,  3  Q. 
B.,  p.  439. 

ITll.  The  mandatary  is  answerable  for  the  person  whom  he 
substitutes  in  the  execution  of  the  mandate,  when  he  is  not  empower- 
ed to  do  so :  and  if  the  mandator  be  injured  by  reason  of  the  sub- 
stitution he  may  repudiate  the  acts  of  the  substitute. 

The  mandatary  is  answerable  in  like  manner  when  he  is  empow- 
ered to  substitute,  without  designation  of  the  person  to  be  substituted, 
and  he  appoints  one  who  is  notoriously  unfit. 

In  all  these  cases  the  mandator  has  a  direct  action  against  the 

person  substituted  by  the  mandatary. — -jf  L.  8,  §  3,  Mandati,  L.  21,  § 

3,  De  neg.  gest ;  Pothier,  Mandat,  n.  99  ;  Lacombe,  vo.  Procureu/r,  p. 

521 ;  Troplong,  Ma^idat,  nn.  447,  448,  449  :  C.  L.,  2296,  2977,  2978  ; 

C.  N.,  1994.     [Ill  83.] 

DECISIONS  : — 1.  In  an  action  to  account,  on  an  agi*eement  by  a  party  to 
advance  monies  for  the  building  of  a  ship,  to  be  reimbursed  out  of  the  proceeds 
of  the  sale  of  the  said  ship  (which  such  party  is  authorised  to  send  to  his  friends 
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in  Liverpool  or  London  and  for  that  purpose  to  appoint  and  Bubstitute  attorneys 
or  agents),  together  with  all  expenses  and  charges  attending  such  sale,  it  was 
litld  that  the  said  party  is  not  liable  by  reason  of  the  bankruptcy  of  his  substi- 
tutes for  monies  due  by  them,  and  that  the  principal  is  to  bear  such  loss  inas- 
much as,  under  the  circumstances,  the  substitutes  were  his  own  attorneys  and 
agents,  there  being  no  evidence  that  the  agent  was  not  justifiable  in  appointing 
the  said  sub-agents. — Q.  B — Symes  &  Lambson,  5  Ij.  C.  R.,  p.  17. 

2«  Un  secretaire- tr^sorier  des  commissaires  des  6coles  ayant  re^u  un  cheque 
provenant  de  Targent  des  ^coles,  le  remit  au  president  des  commissaires  pour  en 
i*etirer  le  montant.  Celui-ci  ayant  re^u  I'argent  pour  le  cheque,  fut  vol6  de  la 
plus  grande  partie  de  la  somme  qu*ll  avait  re^ue.  Jug€:  Que  dans  I'espdce,  la 
perte  de  la  somme  volee  n'est  pas  due  a  la  negligence  du  secr6taire-tr§sorier  et 
qu'il  n'en  est  pas  responsable. — Q.  B. — Ouimet  (k  Verville,  1  Q.  B.  R.,  p.  66,  7  Q. 
Ij.  R.,  p.  34. 

3.  Where  goods  were  shipped  by  the  Allan  line  of  steamers  from  Glasgow 
to  Montreal,  And  the  Grand  Trunk  Railway  Company  transported  the  goods  from 
Portland  to  Montreal,  the  consignor  had  an  action  direct  against  the  Grand 
Trunk  Railway  for  non-delivery — McCord,  J — Behan  vs  Grand  Trunk  By.  Co,, 
II  Q.  L.R.,  p.  60. 

4.  Action  by  Plaintiff  alleging  that  the  Defendants  had  unlawfully  disposed 
of  certain  effects  seized  by  the  Plaintiff  and  of  which  the  Defendants  had  been 
appointed  temporary  guardians,  and  praying  that  they  be  condemned  to  pay  the 
value  thereof  to  the  extent  of  the  balance  due  to  Plaintiff.  Held :  Not  demur- 
rable (C.  C.  1487.)— C.  R Morris  vs  Miller,  M.  L.  R.,  2  S.  C,  p.  476,  14  R.  L.,  p. 

659,  31  L.  C.  J.,  p.  209. 

17i2«  When  several  mandataries  fibre  appointed  together  for 
the  same  business,  they  are  jointly  and  seversJly  liable  for  each 
other's  acts  of  fitdministration,  unless  it  is  otherwise  stipulated. — -ff  L. 
()0,  §  2,  Mandati ;  Domat,  liv.  1,  tit.  15,  sec.  3,  n.  13 ;  Pothier,  Maiidat, 
n.  63 ;  Erskine,  Inst  it.,  Vol.  3,  tit.  3,  §  34  ;  Story,  Agency ^  §  44,  Bail- 
inents,  §  195;  Jones,-j8a'iime?ite,  51,  52;  Conird,  C.  N.,  1995,  Trop- 
long  on  this  article,  nn.  489  to  497.     [III.  83.] 

DECISION : — Que  les  ex^cutaires  testamentaires  conjoints,  qui  ont  pris  indi- 
vis^ment  possession  des  biens  de  la  succession,  non-seulement  doivent  un  seul  et 
mdme  compte,  mais  sont  solidairement  tenus  au  paiement  de  son  reliquat.  (C.  C. 
913.)— Casault,  J Hoffman  vs  Pfeiffer,  7  Q.  L.  R.,  p.  125. 

1718*  The  mfiindataiy  is  bound  to  render  an  account  of  his 
administration,  fitnd  to  deliver  fimd  pay  over  all  that  he  has  received 
under  the  authority  of  the  mandate,  even  if  it  were  not  due  ;  subject 
nevertheless  to  his  right  to  deduct  therefrom  the  amount  of  his  dis- 
bursements and  charges  in  the  execution  of  the  mandate. 

If  he  have  received  a  determinate  thing  he  is  entitled  to  I'etain 
it  until  such  disburaements  and  charges  are  paid. —  f  L.  20,  L.  10,  §  8, 


Of  the  oUigationa  of  the  mandatary. — Art.  1714-  77 

Maiidati;  T?othier ^  Mandat,  nn.  61,  58,  59;  Domat,  loc.  cit.y  n.  8: 

Troplong,  Mandate  nn.  698,  699  et  seq. ;  Paley,  Prln.  and  Ag.,  pp.  124, 

125,  127  ;  Story,  Bailments,  §  193 ;  C.  X.,  1993 ;  C.  C,  1728.  [III.  83.] 
DECISIONS : — 1.  A  principal  may  Bue  hiB  agent  in  account  or  for  monies 
had  Jkc,  at  his  election K.  B. — Dubord  vs  Roy,  1  R.  de  L.,  p.  352. 

2.  An  auctioneer  is  bound  to  deliver  to  his  principal  the  notes  he  may  have 

received  for  the  goods  he  had  sold,  whether  he  guarantees  the  sales  or  not If  he 

sells  goods  for  his  principal  on  purchasers'  notes,  he  has  no  right  to  accept  from 
the  purchaser  a  note  in  which  the  price  of  goods  belonging  to  another  party  is 
combined. — The  most  reasonable  interpretation  of  an  agreement  to  guarantee 
Bales,  where  notes  are  given,  is  the  guarantor's  liability  to  indorse  them. — Q.  B. — 
Sinclair  S  Leeming,  5  Ij,  C.  J.,  p.  247. 

3.  A  mandaiaire  who  does  not  execute  the  mandat  committf  d  to  him,  must 
notify  the  mandant  of  nis  inexecution  of  the  trust. — In  an  action  of  account  by 
a  creditor,  who  was  a  party  to  a  deed  of  trust  for  the  benefit  of  creditors  from 
insolvent  debtors  to  the  Defendants,  the  mandataries  who  plead  that  they  had 
sold  the  trust  estate  to  one  of  the  insolvents,  who  had  undertaken  to  pay  the 

creditors,  are  not  thereby  absolved  from  liability  to   account The  Court  will 

order  an  account,  reserving  the  question  of  the  liability  of  the  Defendants  for  the 

whole  or  a  part  of  the  creditors'  demand  till  a  later  stage  of  the  cause Berths- 

LOT,  J. —  Torrance  vs  Chapman,  6  L.  C  J.,  p.  32. 

4.  The  mandator  has  a  direct  action  against  his  mandatary  for  monies  col- 
lected and  not  paid  over,  and  the  mandator  is  not  obliged  to  resort  to  the  actio 
mandati.  In  the  absence  of  any  allegation  of  proof  to  the  contrary,  the  act  of  a 
mandatary  in  collecting  money  for  his  principal  will  be  held  to  be  a  non-commer- 
cial act.  'llie  prescription  of  thirty  years  applies  to  the  above  case  where  a  man- 
datary collected  monies  for  his  mandator.  The  mandator  will  be  entitled  to  claim 

both  principal  and  interest  from  his  mandatary. — Q.  B Joseph  is  Phillips,  19  L. 

C.  J.,  p.  162. — ^Bbbthblot,  J. — 15  L.  C.  J.,  p.  335. 

5.  Que  celui  qui  nourrit  un  cheval  et  en  prend  soln  et  qui  le  dresse  pour  la 
course  au  trot,  a  sur  ce  cheval  et  les  objects  a  son  usage,  tels  que  harnais,  licou, 
etc.,  un  droit  de  retention  pour  siiretS  du  paiement  de  tels  nourriture  et  soins 

et  pourl'avoir  ainsi  dress6  pour  la  course Papinrau,  J — Brazier  vs  L6onard,^. 

L.  R.,  1  S.  C.,p.  419. 

6.  A  mandator  and  mandatary,  labouring  under  no  legal  disability,  may  come 
to  an  amicable  settlement  about  the  rendering  of  an  account  due  by  the  man- 
datary without  vouchers  or  any  formality  whatever,  and  such  a  rendering  of 
account  is  perfectly  valid  and  if,  subsequently,  the  mandator  discovers  any  errors 
or  omissions  in  the  account  so  rendered,  his  recourse  against  his  manduttiry  is  not 
by  an  action  asking  for  another  complete  account,  but  by  an  actionem  redressement 

dtcompte — Suprbmb  Court Gillespie  A  Stephens,  10  L.  N.,  p.  362 Q.  B M. 

li.  R.,  3  Q.  B.,  p.  167. 

1714.  He  is  bound  to  pay  interest  upon  the  money  of  the  man- 
dator which  he  employs  for  his  own  use,  from  the  day  of  so  employing 
it,  and  upon  any  remainder  due  to  the  mandator,  from  the  time  of 
being  put  in  def ault.— ^^ L.  10,  §  3,  Mandati  i  Pothier,  Mandat,  nn. 
51,  56  ;  C.  N.,  1996.  [III.  85.] 
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DECISIONS : — 1.  In  a  case  of  manc2a/  under  the  civil  law,  the  only  prescrip- 
tion that  can  apply  is  that  of  30  years,  unless  the  Defendant  shew  by  his  pleas 
that  some  exception  exists  in  his  favour  and  such  mandator  will  be  entitled  to 

claim  both  principal  and  interest  for  that  term — Q.  B Phillips  S  Joseph,  19  L. 

C.  J.,  p.  162 Beaudry,  J 16  L.  C.  J.,  p.  104. 

2.  Que  le  mandataire  qui  re9oit  de  son  mandant  une  somme  d'argent  k 
remettre  i  un  tiers  pour  ^teindre  une  obligation  du  mandant  vis-A-vis  ce  tiers, 
doit,  si  Tobligation  porte  int^r^t  d.  taux  elev6,  faire  diligence  pour  ex6cuter  son 
mandat,  sans  quoi  il  sera  tenu  au  paiement  de  cet  inter§t  pour  tout  le  temps 
qu'il  aura  n6glig6  de  faire  remise  des  sommes  d'argent  dont  il  etait  porteur  pour 
le  tiers ^Q.  B. — Dalae  &  BolduCj  14  R.  L.,  p.  359. 


SECTION  II. — OF  THE  OBLIGATIONS  OF  THE  MANDATARY  TOWARD 

THIRD    PERSONS. 


171S.  The  mandatary  acting  in  the  name  of  the  mandator  and 
within  the  bounds  of  the  mandate  is  not  peraonally  liable  to  third 
pei'sons  with  whom  he  contracts,  except  in  the  ease  of  factors  hemn- 
after  specified  in  article  1788,  and  in  tlie  cases  of  contra<;ts  made  by 
the  master  of  a  ship  for  her  use. —  f  L.  20,  De  in-atit,  act :  Pothier, 
Maiulot,  n.  87  ;  Domat,  liv.  1,  tit.  IG,  sec.  3,  n.  8 ;  Troplong,  Mandate 
n.  510 ;  Story,  Agency,  2(>8  :  Paley,  Prin,  and  Ag.,  ,368  ;  C.  C,  1737, 

1738;  C.  N.,  1997.  [III.  85.] 

DECISIONS: — 1.  That  where  several  persons,  trustees  of  ati  insoWetit 
estate,  under  a  deed  of  composition  which  gave  them  no  power  to  drawer  accept 
bills,  signed  promissory  notes  with  the  words  *'  Trustees  to  estate  C.  D,  Edwards  " 
after  their  signatures,  they  were  personally  and  jointly  and  severally  liable. — Q. 

B Archibalds  Brown,  24  L.  C.  J.,  p.  85,  3  L.  N.,  p.  43.— Johnson,  J— 22  L.  C. 

J.,  p.  126. 

2.  The  Defendants  wrote  a  letter  to  the  Plaintiff  informing  him  that,  at  a 
meeting  of  the  trustees  of  the  Protestant  Union  Church  and  School  House  at 
Cote  St.  Luc,  a  resolution  had  been  passed  authorising  M.  to  open  an  account  with 
the  Plaintiff  for  the  hire  of  a  horse  and  buggy  and  stating  that  the  account  would 
be  paid  by  the  Trustees.  The  letter  was  signed  by  the  Defendants,  without  any 
addition  to  their  names.  The  Plaintiff  sued  the  Defendants  personally  for  the 
hire  of  the  horse  and  buggy,  but  the  Court  held  that,  under  the  terms  of  the 
l<^tter  they  were  not  personally  liable  — ^Tasohbrbau,  J. — Starr  vs  McDonald,  4  L. 
N.,  p.  301. 

3.  Que  le  depute  coroner  qui  dans  une  enqu4te,  sur  un  cadavre,  emploie  un 
st^nographe,  n'est  pas  responsable  person nelle men t  pour  les  honoraires  du  ste- 
nographe. — Mathibu,  J Cariiervs  Leprohon,  12  R.  L.,  p.  377. 

4.  Where  an  agent  acting  for  the  Government  discloses  his  agency,  he  is  not 
personally  liable  until  he  has  received  funds  to  pay  the  amount  due.  It  is  not 
necessary,  to  make  the  agent  liable,  that  he  should  have  received  a  sum  of  money 
to  pay  the  particular  claim  sued  for,  but  it  is  sufficient  if  he  have  received  money 
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to  pay  aocounts  of  that  kind.— Q.  B— ^««ieZ  &  Beland,  9  L.  N.,  p.  105,  12  Q.  L. 

R.,  p.  129. 

5.  Qa'an  oflScier-rapporteur  qui  demand e  au  r^gistrateur  des  copies  de 
liBtes  61ectorale8  devant  servir  k  une  Election,  est  responsable  personnellement 
poor  le  paiement  de  ces  listes,  si  le  Gouvernement  refuse  d'en  solder  le  oofit — 
C.  R. Boeher  v»  Leprokon,  12  R.  L.,  p.  373. 

With  regard  to  the  liability  of  advocates  for  bailliff^s  fees,  see  cases  noted  at 

aC.  1733. 

1716.  A  mandatary  who  acts  in  his  own  name  is  liable  to 
the  third  party  with  whom  he  conti-acts  without  prejudice  to  the 
lights  of  the  latter  against  the  mandator  also. — Pothier,  Mandat, 
n.  88 ;  Paley,  Prin.  and  Ag.,  371,  372  ;  Story,  Agency,  266,  163,  269  : 
Troplong,  Mandut,  nn.  522  et  seq.,  cmitrdy  as  to  last  clause.   [III.  85.] 

DECISIONS : 1.  Four  persons,  assuming  to  act  as  representatives  of  the 

seigniors  of  Lower  Canada,  ordered  certain  work  to  be  executed  for  them.  The 
names  of  their  principals,  individually,  were  unknown,  and  the  agents  did  not  act 
under  a  power  of  attorney. — Held: — That  the  agents  were  personally  liable  inas- 
much as  they  did  not  disclose  the  names  of  their  principals,  by  producing  and 
acting  under  a  power  of  attorney  ;  but  that  they  were  not  liable  insolido, — Monk, 
J. — Lovell  v»  Campbell,  2  L.  C.  L.  J.,  p.  131. 

2.  That  an  agent  who  sells  in  his  own  name  is  peraonally  responsible  for  a 
breach  of  the  contract  entered  into,  and  it  is  immaterial  whether  the  purchasers 
knew  that  the  agent  was  acting  as  agent  or  not. — Q.  B. —  Evans  de  McLea,  I  Q.  B. 
R.,  p.  201,  4  I*  N.,  p.  76.— Johnson,  J — 2  L.  N.,  p.  370. 

3.  Qu'un  mandataire  qui  achate  pour  son  niandant,  sans  d^Iarer  sa  qua- 
lite,  est  responsable  personnellement.  Que  loraque  le  mandaat  fait  affaire  sous 
le  nom  du  mandataire,  le  fait  que  ce  dernier,  apres  avoir  achet^  aurait  signe  des 
billets  au  nom  de  la  sociSte,  et  les  aurait  donnes  au  vendeur  en  paiement,  n'est 
pas  mie  declaration  suffisante  de  sa  qualite  pour  degager  sa  re-ponsabilite  per- 
sonnelle. — Mathieu,  J. — Praiie  vs  Maurice,  M.  L.  R.,  1  S.  C,  p.  364. 

4.  Que  lorsqu'une  action  est  bas^e  sur  un  ecrit  du  d6fendeur,  ce  dernier, 
s'il  pretend  n'avoir  alors  agi  que  comme  agent  d'un  tiers,  doit  prouver  legalement 
que  le  demandeur  connaissait  lors  de  la  signature  de  I'ecrit  que  le  defendeur  agis* 
sait  oomme  agent  seulement. — C.  R. — Menard  Jt  Lerovx,  M.  L.  R.,  3  S.  C,  p.  70. 

ITIT*  He  is  liable  in  like  manner  when  he  exceeds  his  powei*s 
under  the  mandate,  unless  he  has  given  the  paHy  with  whom  he  con 
tracts  sufficient  communication  of  such  powers. — C.  L.,  2981 ;  Storj^ 
Agemy,  264,  265  ;  Troplong,  Mandat,  591,  592  :  C.  N.,  1997.  [III.  85.] 

DECISIONS  : — 1.  Where  several  persons,  trustees  of  an  insolvent  estate  under 
a  deed  of  composition,  which  gave  them  no  power  to  draw  or  accept  bills,  signed 
promis.^ory  notes  with  the  words  "Trustees  to  estate  C.  D.  Edwards"  after  their 
signatures,  they  were  personally  and  jointly  and  severally  liable Q.  B Archi- 
bald dt  Brownj  24  L.  C.  J.,  p.  85,  3  L.  N.,  p.  43.— Johnson,  J 22  L.C.  J.,  p.  126. 

2.  Qu'un  officier  public  (dnns  I'esp^ce  les  commissaires  des  licenses  nomm6s 


80  Of  the  obligations  of  tlie  mandator, — Art.  1718-1720. 

ea  vertu  du  statat  de  Quebec  34  Vict.,  c.  2)  qui  excede  ses  pouvoirs,  esfc  respon- 
sable  personnellement  pour  les  obligations  qu'il  contraote  en  sa  qualite  officielle. 
— Rainville,  J. — Oraham  vs  Sexton,  12  R.  L.^  p.  370. 

3.  Where  a  wife,  »4par4t  de  biensj  authorised  her  husband  to  borrow  a  sum 
of  not  less  than  $1500  for  her,  and  her  husband  made  arrangements  to  borrow 
$800  only,  which  she  refused  to  accept,  whereupon  the  agent  who  negotiated  the 
loan  sued  her  for  his  commission,  it  was  held  that  she  was  not  liable,  as  her  hus- 
band had  exceeded  the  powers  which  she  had  given  him. — Carox,  J Norman- 

deau  V8  Langeviriy  8  L.  N.,  p.  116. 

1718.  He  is  not  held  to  have  exceeded  his  powei's  when  he 
executes  the  mandate  in  a  manner  more  advantageous  to  the  man- 
dator than  that  specified  by  the  latter.  — ff  L.  5,  §  5,  Mandatl :  Pothier, 
Mamiat,  n.  92 ;  Troplong,  Mandai,  n.  403 :  C.  L.,  2980.  [III.  85.] 

1711I*  He  is  held  to  have  exceeded  his  powers,  when  he  does 
alone  anything  which,  by  the  mandate,  he  is  charged  with  doing  con- 
jointly with  another. —  ff  L.  5,  Mandati ;  L.  11,  §  5,  De  inst,  act, :  Po- 
thier,  Mandat,  n.  99;  Domat,  liv.  1,  tit.  15,  sec.  3,  n.  14;  Stor5^ 
Agenci/,  %  42,  43.  [III.  85.] 


chaptp:r  third. 
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SECTION    r.— OF   THE   OBLIGATIONS    OF   THE    MANDATOR   TOWARD   THE 

MANDATARY. 

17tSO*  The  mandator  is  bound  to  indemnity  the  mandataiy  for 
all  obligations  contracted  by  him  toward  third  persons,  within  the 
limit  of  his  powers  :  and  for  acts  exceeding  such  powei^s,  whenever 
they  have  been  expressly  or  tacitly  ratified. — ff  L.  45,  in  pr.  and  §  5, 
Mandati ;  Domat,  liv.  1,  tit.  15,  sec.  2,  n.  1  :  Pothier,  Mandat,  nn.  80, 
81,  82  ;  Story,  Bailments,  §§  196,  198  ;  C.  N.,  1998.  [III.  85.] 

DF  CISIONS : — I .  Bien  que  le  mandat  en  mati^re  commcrciale  soil  de  sa  nature 
onereuX)  une  partie  ne  sera  point  re^ue  a  r^clamer  une  commission,  si  elle  s'est 
engag6e  a  executer  le  mandat  par  un  contrat  cynallagmatique,  quand  il  est  pre- 
sumable que  cette  commission  a  6t6  considerSe  comme  partie  de  la  consideration 
de  ce  contrat. — Maokay  J. — Renaud  d:  Walker,  13  L.  C.  J.,  p.  180. 

2.  The  Respondents  sued  to  recover  from  the  Appellant,  (who  was  a  can- 
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didate  at  an  election  for  the  Dominion  Parliament),  the  value  of  certain  printing 
done  by  them  at  the  request  of  the  Electoral  Committee  of  the  Appellant.  The 
Superior  Court  had  held  the  latter  liable  and  this  judgment  was  confirmed  by 

the  Court  of  Queen^s  Bench Q.  B. —  Workman  S:  Montreal  Herald  Printing  Co,, 

12  L.  C.  J.,  p.  268. 

3.  Where  an  agent  of  an  Insurance  Company  agreed  to  pay  a  loss  on  the 
strength  of  having  received  from  hb  Company  a  telegram  couched  in  the  follow- 
iog  words  ^^de  dScider  de  se  joindre  d  dauires  compagniea  pour  en  venir  d  un 
"  rigUment  de  la  rielamation  d'un  as9ur€^^  when  the  telegrami  as  sent,  really  read 
^  de  dMiner  d  se  joindre,  etc."  it  was  held  that  the  agent  did  not  exceed  the 
limits  of  his  mandate  and  that  the  Company  was  responsible  toward  the  assured 
for  the  obligation  thus  contracted. — Q.  B. — Compagnie  d^ Assurance  Provindale 
du  Canada  A  Roy^  10  R.  L.,  p.  613. 

4.  Que  le  mandant  n*a  pas.  sans  le  consentement  du  mandataire,  le  droit 
de  se  servir  du  nom  de  celui  ci,  dans  les  recours  judiciaires  fond^s  Pur  contrats  oh 
le  mandataire  n'a  pas  divulgu6  le  nom  de  son  mandant,  et  qu^il  n'a,  dans  ce  cas, 
que  le  droit  de  se  faire  subroger  k  ceuz  nalssant  de  pareils  contrats. — ^C.  R.— 
Meunier  vs  Corporation  de  Quihee,  12  Q.  L.  R.,  p.  134. 

5.  Where  three  banks,  creditors  of  B.  Brothers,  who  required  an  extension 
of  time,  agreed  together  to  grant  it  and  make  further  advances  to  them,  declar- 
ing it  a  matter  of  common  cause,  one  of  them  advancing  funds  to  renew  a  draft 
which  formed  part  of  the  indebtedness,  and,  not  making  sure  that  the  funds  were 
80  employed,  incurred  a  loss  for  which  the  other  two  were  not  liable,  it  was  held 
that  the  stipulation  in  the  agreement  that  A.  K.,  to  whom  the  funds  for  the 
renewal  were  sent,  should  supervise  the  affairs  of  B.  Brothers  during  the  period 
covered  by  the  agreement,  did  not  constitute  him  the  agent  of  the  banks. — Q.  B, 
^Union  Bank  S  Quebec  Bank,  16  R.  L.,  p.  69. 

1731«  The  mandator  or  his  legal  representative  is  bound  to 
indemnify  the  mandatary  for  all  acts  done  by  him  within  the  limit  of 
his  powers,  after  the  extinction  of  the  mandate  by  death  or  other 
cause,  when  he  is  ignorant  of  such  extinction. — Pothier,  Mandat,  n. 
106 ;  C.  a,  1728,  1760.  [III.  85.] 

DECISION : — Where  a  broker  or  agent  has  negotiated  a  sale  of  property 
between  his  principal  and  a  purchaser  whom  he  has  procured,  and  an  agreement 
for  carrying  out  the  transaction  is  entered  into  between  the  parties,  he  is  entitled 
to  his  commission,  notwithstanding  that  the  agreement  may  fall  through  by 
reason  of  the  bad  faith  of  one  or  other  of  the  parties  to  the  contract — ^Tasohg- 
RBAU,  J^-Lighthall  vs  Caffrey,  6  L.  N.,  p.  202. 

See  also  cases  noted  at  C.  C.  1722. 

V7fKtm  The  mandator  is  bound  to  reimburse  the  expenses  and 
charges  which  the  mandatary  has  incurred  in  the  execution  of  the 
mandate,  and  to  pay  him  the  salary  or  other  compensation  to  which 
he  may  be  entitled. 

When  there  is  no  fault  imputable  to  the  mandatary,  the  man- 
dator is  not  released  from  such  reimbursement  and  payment,  although 
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the  business  has  not  been  successfully  accomplished;  nor  can  he 
reduce  the  amount  of  the  reimbursement  upon  the  ground  that  the 
expenses  and  charges  might  have  been  made  less  by  himself. — ff  L.  12, 
§  9,  L.  27,  §  4,  L.  56,  §  4,  Mandati :  Pothier,  Mandat,  nn.  68,  69,  78. 
79  ;  Domat,  liv.  1,  tit.  15,  sec.  2,  nn.  2,  3 ;  2  Pardessus,  D7\  Com.,  nn, 

489,  571  ;  C.  Com.,  93,  94 ;  C.  N.,  1999.  [III.  87.] 

DECISION : — ^M.  employed  T.,  a  real  estate  agent  to  sell  a  oeriain  property 
belonging  to  M. — ^T.  advertised  the  property  and  negotiated  with  several  persons, 
one  of  whom,  G.,  he  sent  to  M.,  who  shortly  afterwards  notified  T.  that  they  could 
not  agree  on  a  price,  and  that  he  wished  to  withdraw  the  property  from  T/s 
hands  and  occupy  it  himself.  T.  thereupon  rendered  M.  his  account  for  adver- 
tising the  property  for  sale,  which  M.  paid.  Two  days  afterwards  M.  sold  the 
property  to  G.,  upon  which  T.  brought  an  action  to  recover  his  commission*  Held: 

That  M.  was  liable  to  T.  for  the  commission  on  this  price  of  sale C.  R Thomas 

vs  Merkleyj  32  L.  C.  J.,  p.  207. 

See  also  cases  noted  at  C.  C.  1702  and  1721. 

1T23.  The  mandatary  has  a  privilege  and  right  of  preference 
for  the  payment  of  the  expenses  and  charges  mentioned  in  the  last 
preceding  article,  upon  the  things  placed  in  his  hands  and  upon  the 
proceeds  of  the  sale  or  disposal  thereof. — C.  C,  1713.  [III.  87.] 

DECISIONS : — 1.  A  mercantile  house  at  Newry  directs  a  house  at  Quebec  to 
contract  for  the  building  of  a  ship,  for  which  they — the  Newry  house— would  send 
out  the  rigging.  The  Quebec  house  enter  into  a  contract  with  some  ship  builders 
accordingly.  The  Newry  house  then  direct  their  correspondent  at  Liverpool  to 
send  out  the  rigging.  He  does  so,  and  it  having  been  actually  delivered  to  the 
Quebec  house,  it  was  held  that  the  property  In  it  was  vested  in  the  Newry  house 
and  that  the  Quebec  house  had  a  right  to  retain  it  against  the  Liverpool  corres- 
pondent, on  account  of  their  lien  on  it  for  advances  made  to  the  builders  and 
payment  of  Custom  House  expenses,  although,  previously  to  the  delivery,  they 
had  obtained  an  assignment  of  the  ship  to  themselves  from  the  builders  and  had 
registered  it  in  the  name  of  one  of  the  partners  in  their  house.— Privy  Coonoil.— 
Roger  son  &  Beid,  Stuart's  Rep.  p.  412,  1  Knapp's  P.  C.  Rep.,  p.  262. 

2.  Le  commerfant  qui  revolt  une  consignation  d'effets  a  le  droit  d'appliquer 
le  produit  de  la  vente  de  ces  effets  en  deduction  d'un  compte  que  celui  qui  a 
consigne  lui  devait. — ^Tobrancb,  J. — Stabb  vs  Lordy  5  R.  L.,  p.  181. 

3.  An  agent  for  a  stranger  has-  the  right  to  refuse  to  deliver  the  effects  in 
his  charge  until  he  has  been  indemnified  for  any  trouble  and  expense  he  may  have 
incurred  in  regard  to  them,  and  an  agent  resident  in  this  country  who  acts  and 
makes  disbursements  for  another  resident  has  the  same  right. — Maceat,  J. — 
Dovonie  vs  Barrie,  9  R.  L.,  p.  517. 

4.  That  an  agent  has  a  lien  upon  each  portion  of  goods  in  his  possession  for 
his  general  balance,  as  well  as  for  charges  arising  on  these  particular  goods.— 
Mkredith,  C.  J Great  Western  Railway  Co.  vs  Crawford,  6  Q.  L.  R.,  p.  160. 

17S4.  The  mandator  is  obliged  to  pay  interest  upon  money 
advanced  by  the  mandatary  in  the.  execution  of  the  mandate.     The 
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interest  is  computed  from  the  day  on  which  the  money  is  advanced. — 
ffjj.  12,  §  9,  Mandati',  Domat,  ioc.  cit.,  n.  4 ;  Troplong,  Mandat,  nn. 
274,  275  et  seq. ;  C.  N.,  2001.  [III.  87.] 

172^*  The  mandator  is  obliged  to  indemnify  the  mandatary 
who  is  not  in  fault,  for  losses  caused  to  him  by  the  execution  of  the 
mandate.—/  L.  20,  L.  29,  §  6,  Mandati ;  Pothier,  Mandat,  75,  76  ; 
Domat,  liv.  1,  tit.  15,  sec.  2,  n.  6 ;  Story,  Bailments,  §§  200,  201, 
Agency,  341 ;  Contrd,  C.  N.,  2000  ;  Troplong,  Mandat,  655  et  seq. 
[HI  87.] 

173B«  If  a  mandate  be  given  by  several  persons,  their  obliga- 
tions toward  the  mandatary  are  joint  and  several — ff  L.  59,  §  3, 
Mandaii :  Pothier,  Mandat,  n.  82 ;  Domat,  loc.  cit,  n.  5 :  Erskine^ 
Instit,  vol.  3,  tit.  3,  §  38 ;  C.  N.,  2002.  [III.  87.] 

DECISIONS  : — 1-  H  n'eziste  aucune  solidarite  entre  plusieurs  parties  signa- 
taires  de  la  piece  de  procedure  par  laquelle  commencent  les  vocations  de  Pavocat, 
pour  le  paiement  des  honoraires  de  cet  avocat. — L'avocat  est  116  par  les  conven- 
tions partiouli^res  intervenues  entre  tels  signataires,  relativement  aux  frais  k 
faire,  quoique  cet  avocat  soit  stranger  a  ces  conventions  et  mSme  les  ignore,  et 
si,  par  ielles  conventions.  Tun  des  signataires  est  exon6re  des  frais  par  ses  co- 
signataires,  Pavocat  n'a  aucune  action  contre  celui-la. — Monk,  J. — Douire  vs 
Dempsey,  9  L.  C.  J.,  p.  176. 

2.  Que  dans  la  presente  cause  les  appelants  etaient  non  seulement  les  syn- 
dics mais  ausai  int^res^es  comme  creanciers  k  la  liquidation  des  affaires  de  N. 

TStu  &  Cie Que  la  responsabilitS  des  cr6anciers  int^resses  a  la  dite  liquidation 

ne  se  regie  pas  d'apr^s  C.  C.  1726  mais  d'aprds  C.  C.  1117  et  1118  qui  d6crdtent 
que  Tobligation  conjointe  et  solidaire  de  plusieurs  detteurs  se  divise  de  droit 
entr'eux,  et  que  si  Pun  d'eux  a  pay6  une  pareille  dette,  il  ne  peut  recouvrer  de 
ses  co-d^biteurs  que  leur  part  proportionnelle — Que  les  appelants,  demandeurs 
en  garantie,  n'ont  pas  de  recours  solidaire  contre  les  creanciers  pour  se  faire 
indemniser  des  condamnations  qui  pourraient  etre  prononcees  contre  eux— Q. 
B Chinic  &  Ross,  13  Q.  L.  R.,  p.  297. 


SECTION  II. — OF  THE   OBLIGATIONS   OF  THE   MANDATOR  TOWARD  THIRD 

PERSONS. 

17!37.  The  mandator  is  bound  in  favor  of  third  persons  for  all 
the  acts  of  his  mandatary,  done  in  execution  and  within  the  powers 
of  the  mandate,  except  in  the  case  provided  for  in  article  1738  of  this 
title,  and  the  cases  wherein  by  agreement  or  the  usage  of  trade  the 
latter  alone  is  bound. 

The  mandator  is  also  answerable  for  acts  which  exceed  such 


84  Of  the  obligations  of  the  vuiiidator. — AH.  1727, 

power,  if  he  have  ratified  them  either  expressly  or  tacitly.  —  Pothier, 
Oblig.y  nn.  75,  77  et  seq.,  447,  448 ;  Mandat,  nn.  87,  88,  89 ;  Domat, 
liv.  1,  tit.  15,  sec.  2,  n.  1 ;  18  Duranton,  260,  261 ;  Troplong,  Mandat, 
nn.  511et  seq.,  516,  617;  contrd,  when  mandatary  acts  in  his  own 
name  without  disclosing  his  principal,  522,  536,  536  ;  Story,  Agency, 
§§  442,  444,  446,  446,  448 ;  1  Bell,  Comm,,  §  418,  pp.  396,  399 ;  Paley, 
Prin.  and  Ag„  247,  248 ;  C.  N.,  1998.  [III.  87.] 

DECISIONS : — 1*  A  principal  is  not  liable  for  money  paid  to  hiB  agent  by 
mistake,  in  excess  of  an  amount  actually  due,  unless  it  be  shown  that  he  received 
or  otherwise  benefited  by  such  payment. — C.  R. — City  Bank  vs  Harbor  CommU- 
sionersj  1  L.  C.  J.,  p.  288. 

2.  The  special  power  to  publish  advertisements  is  inherent  in  the  office  of 
an  agent  of  an  Insurance  Company,  at  its  head  office,  appointed  to  take  risks  and 
receive  premiums ;  such  an  authority  is  to  be  presumed.  Advertic^ing  was  intend- 
ed to  promote  the  Appellant's  business  and  the  proofof  custom ,  usage  or  sanction 
of  the  Appellants  was  not  necessary ^Q.  B. — Commercial  Union  Insurance  Com- 
pany S  Foote,  3  R.  C,  p.  40. 

3.  An  entry  at  the  Customs  by  invoice,  in  which  the  goods  are  undervalued, 
is  presumably  a  fraudulent  entry  and  where  the  owners  in  any  way  benefit  by  the 
entry,  as  by  taking  possession  of  part  of  the  goods,  they  cannot  question  the 
validity  of  the  entry.  When  goods  have  been  undervalued  in  the  invoice  and 
entry,  for  the  purpose  of  avoiding  payment  of  part  of  the  duties  payable  thereon, 
they  are  so  completely  forfeited  that  the  owners  are  debarred  from  disputing  the 
legality  or  proof  of  the  seizure  and  sale  of  the  goods. — Q.  B — Lyman  d:  Bouthil- 
liery  7  L.  C.  J.,  p.  169. 

4.  Checks  fraudulently  initialed  as  accepted  by  the  manager  of  a  Bank,  and 
for  which  the  drawer  has  given  in  exchange  to  the  manager  certain  securities 
which  the  Bank  retains,  cannot  be  repudiated  by  the  Bank,  when  the  checks  are 

held  by  a  *^  bona  fide  "  holder  for  value  — C.  R Banque  Naiionale  d:  City  Bank, 

17  L.  C.  J.,  p.  197. 

5.  Where  an  account  kept  in  a  Bank  in  the  name  of  M.  C,  as  the  agent  ex- 
pressly of  C.  8.,  is  closed  and  a  new  account  opened  in  the  name  simply  of  ''  M. 
C,  agent,"  and  it  is  proved  that  M.  C,  was  in  reality  (although  unknown  to  the 
Bank)  the  agent,  not  only  of  C.  8.,  but  of  various  other  parties,  all  of  whose  funds 
were  indiscriminately  deposited  and  withdrawn  in  the  name  of  '^  M.  C,  agent,"  C. 
8.  cannot  be  held  for  an  overdrawn  balance  due  by  '^M.C,  agent,''  in  the  absence 
of  any  special  evidence  to  establish  indebtedness  to  the  Bank  by  C.  S.  person- 
ally.—Johnson,  J. — Metropolitan  Bank  vs  SymeSf  21  L.  C.  J.,  p.  201. 

6.  The  Plaintiffs,  a  firm  of  attorneys  in  Montreal,  received  instructions  from 
an  attorney  in  Ontario  to  take  action  on  a  judgment  they  had  obtained  in  Ontario 
against  a  person  in  Quebec.  They  did  so  and  obtained  judgment,  but,  failing  to 
realize  on  it,  sued  the  judgment  creditor  for  the  amount  of  their  costs.  The 
Defendant  pleaded  that  there  was  no  privity  of  contract  between  him  and  the 
Plaintiffs  and  that  he  had  never  authorized  or  ratified  the  proceedings  in  which 
the  costs  were  incurred  and  it  was  held  that  the  Defendant  was  not  liable  under 
the  circumstances — Rainville,  J Keller  vs  Watson,  2  L.  N.,  p.  400. 

7.  One  Henry  Aylmer  Jr.  having  been  authorized  by  a  power  of  attorney  to 
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sell  the  property  of  the  Respondent,  sold  it  to  the  Appellsnts  in  payment  of  his 
own  debts.  It  was  litld  that  although  he  was  authorized  to  sell  the  Respondent's 
property y  he  could  not  do  so  to  pay  his  own  debts  and  that  consequently  the  sale 
was  properly  set  aside. — Q.  B.-*itfaAer  is  Aylmtr^  1  Q.  B.  R.,  p.  106. 

8.  During  the  Plaintiff's  absence  from  Montreal,  his  book- keeper  and  princi- 
pal clerk  signed  on  his  behalf  an  agreement  of  composition  with  a  debtor  and,  in 
pursuance  thereof,  collected  from  the  assignee  the  dividend  realized  by  the  estate. 
The  Plaintiff  was  informed  by  his  clerk  by  letter  of  what  he  had  done  and  did  not 
object  at  the  time,  but  on  his  return  to  Montreal,  the  following  month,  he  claimed 
the  whole  debt  from  the  debtor,  crediting  the  dividend  as  a  payment  on  account, 
but  it  was  htld  that,  under  the  circumstances,  there  was  a  ratification  of  the 
clerk's  act.— Mackay,  J. — Nitld  vs  Vjneherg,  5  L.  N.,  p.  118. 

9.  A  deed  of  composition  signed  by  a  mandatary  without  any  authority  to 

accept  a  composition,  is  not  binding  on  his  principal. — Mathibu,  J Bolt  &  Iron 

Company  of  Toronto  vs  Qougeon^  7  L.  N.,  p.  40. 

10.  That  a  party  who  takes  delivery  of  goods  orde^d  by  another  person  in 
hts  name  and  shipped  to  his  addreso,  on  the  understanding  thai  the  sellers  should 
draw  on  such  party  for  the  amount  of  the  invoice,  cannot  retain  the  goods  and 
refuse  to  accept  the  draft  or  pay  the  amount  thereof. — Q.  B. — Poulin  <t  Williams, 
22  L.  C.  J.,  p.  18. 

11.  L*appelant  a  vendu  du  bois  a  un  nomm6  Parker  avec  lequel  ce  dernier  a 
successivement  construit  deux  maisons  sur  la  propri^td  de  Pintime.  L'intim^  a 
pay6  Tappelaiit  pour  le  bois  foumi  pour  la  premiere  maison,  mais  il  a  refuse  pour 
la  seconde,  pr6textant  qu'il  n'avait  jamais  autoris^  Parker  a  acheter  du  bois  pour 
cette  seconde  construction,  dont,  selon  lui,  Parker  devait  retirer  tout  le  b^nSfice. 
L'appelant  a  r^clam6  de  Pin  time  le  plein  montant  du  bois  livr6  k  Parker,  par  une 
action  cTassumpsit-^ugi: — 1.  Que  Parker  n'avait  aucun  mandat  de  Tintim^ 
pour  acheter  les  mat^riaux  n^cessaires  A  la  construction  d'une  seconde  maison.— 
2.  Que  lors  m^me  que  Tintim^  dut  profiter  de  cette  seconde  construction,  ce  qui 
n*est  pas  clairement  6tabli,  le  recours  de  Tafpelant  centre  lui  ne  pouvait  Stre 
exero6  que  par  une  action  sp^ciale  et  non  pas  par  une  simple  action  d^assumpsit, 
— Q.  B^^Ryder  ir  Vaughan,  1  Q.  B.  R.,  p.  19. 

12.  Que  les  intim^s  ont  6te  autoris^s  par  I'agent  de  TappelantA  intent er  des 

actions  pour  lesquelles  ils  r^clament  maintenant  les  frais ^Q.  B. — Davidson  S 

Laurier,  1  Q.  B.  R.,  p.  366. 

13.  Where  a  wife  owned  land  on  which  a  house  was  built  under  a  contract 
between  her  husband,  in  his  own  name,  and  the  contractors,  she  was  held  res- 
ponsible for  the  price  of  thehouse  becau^^e  she  consented  to  its  being  built  and, 
really,  her  husband  acted  as  her  agent,  without  declaring  it,  and,  even  if  her  hus- 
band could  not  be  considered  her  agent,  she  would  still  be  liable  for  the  enhanced 
value  given  to  her  property  by  the  erection  of  the  building  — ^C.  R. — B6langer  vs 
Paquetf  1 1  Q.  L.  R.,  p.  67. 

14.  Undisclosed  principals  are  entitled  to  sue  in  their  own  name  on  con- 
tracts made  by  their  agents. — Q.  B Canada  Shipping  Co,  A  Victor  Hudon  Cot- 
ton O).,  27  L.  C.  J.,  p.  14, 2  Q.  B.  R.,  p.  357,  15  L.  N.,  p.  309. 

15.  Where  an  agent  making  a  contract  suppressed  a  material  fact  within 
his  knowledge,  his  principal  cannot  profit  by  the  fraud,  although  he  was  himself 
ignorant  of  the  fact  suppressed. — Q.  B Chritien  &  Crowley,  5  L.  N.,  p.  268. 

16.  That  the  agent  of  an  Insurance  Company  has  no  authority  to  accept  an 
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insurance  and  give  a  receipt  for  the  premium  in  exchange  for  a  receipt  for  his 
individual  debt  to  the  person  insuringf  and  such  act  on  his  part  will  not  bind  the 
Company. — Q.  B. — Citizen's  Insurance  Company  d:  Bourguignon^  M.  L.  R.,  2  Q.  B., 
p.  22. 

17.  That  when  a  cashier  of  a  Bank  has  entered  into  transactions  in  his  own 
name  which  are  within  the  ordinary  scope  of  the  duties  of  such  cashier,  the  Bank 
is  bound  by  them.^-That  where  the  directors  of  a  Bank  allow  an  officer  of  the 
same  to  conduct  its  affairs  as  he  sees  fit,  without  reference  to  themt  they  render 
the  Bank  liable  for  his  acts,  which  they  are  presumed  to  have  authorized,  and  a 

plea  that  they  were  ignorant  of  his  acts  will  not  be  admitted. — Q.  B Montreal 

City  and  District  Savings  Bank  &  Jacques-Cariier  Bank,  30  L.  C.  J.,  p.  106,  M. 
L.  R.,  2  Q.  B.,  p.  64. 

18.  The  purchaser  of  a  car  load  of  barley  paid  the  price  thereof  to  the 
vendor's  agent,  from  whom  he  received  the  grain,  and  who  was  moreover  named 
in  the  bill  of  lading  as  consignee  : — Held  : — ^That  the  bill  of  lading  constituted  a 
written  authority  to  the  consignee  to  control  the  consignment  and,  having  delivered 
it,  to  receive  its  price,  and  that  his  receipt  was  a  valid  discharge Q.  B Lam- 
bert &  Scottf  M.  L.  R.,  2  Q.  B.,  p.  340. 

19.  H.  was  the  agent  of  P.  and  managed  her  affairs  generally.  He  also  acted 
occasionally  for  L.  in  finding  her  investments  for  her  money,  and,  on  one  occasion, 
he  represented  to  L.  that  P.  wanted  a  loan  of  $20,000  for  a  particular  purpose, 
which  sum  was  handed  to  H.  by  L.,  who  received  from  him  the  receipt.  H.  paid 
over  patt  of  this  sum  for  the  purpose  for  which  it  was  procured,  but  applied  the 
balance  to  his  own  use.    Some  time  after  fl.  absconded  and  L.  brought  action 

against  P.  to  recover  the  balance  which  H.  had  thus  misappropriated.   Held: 

That  there  was  nothing  on  the  face  of  the  receipt  to  bind  P.  and  that  she  was  not 
liable  to  L.  for  the  amount  in  question. — Q.  B. — Low  &  Bain,  31  L.  C.  J.,  p.  289. 

20.  S.  brought  an  action  against  the  Bank  of  Montreal  to  recover  the  value 
of  certain  stock  transferred  to  the  Bank  under  the  following  circumstances.  S.'s 
money  was  originally  sent  out  from  England  to  J.  R.,  at  Montreal,  to  be  by  him 
invested  in  Canada  on  her  account.  J.  R.  subscribed  for  certain  stock  as  follows : 
<<  J.  R.  in  trust,"  without  naming  for  whom,  and  paid  for  it  with  S.'s  money.  He 
subsequently  sent  over  the  certificate  of  stock  to  S.  and  paid  to  her  the  dividends 
which  he  received  on  such  stock.  Becoming  indebted  to  the  Bank  of  Montreal, 
J.  R.  transfered  to  the  manager  of  that  Bank,  as  security  for  his  indebtedness, 
some  350  shares  of  the  stock  so  purchased,  and  the  transfer  showed  on  its  face 
that  he  held  the  stock  ^^  in  trust."  The  Bank  of  Montreal  then  received  the 
dividends  on  these  shares,  credited  them  to  J.  R.,  who  paid  them  to  S.  J.  R. 
subsequently  became  insolvent  and  S.,  not  receiving  her  dividends  as  usual,  sued 
the  Bank  to  account.  ITs/d:— There  was  suffi  rient  to  show  that  J.  R.  was  acting 
as  the  mandatary  or  agent  of  S.  and  that  the  Bank,  not  having  shown  that  J.  R. 
had  the  necessary  authority  to  sell  or  pledge  the  said  stocky    S.  was  entitled  to 

get  an  account  from  the  Bank. — Supreme  Court Stoeeney  S  Bank  of  Montreal, 

12  S.  C.  R.,  p.  663,  C  D..  p.  520.  8  L.  X.,  p.  403 Confirmed  in  the  Privy  Council. 

—12  App.  Cas.,  p.  617,  10  L.  N.,  p.  251,  R.  A.  C,  p.  1051,— Q.  B 5  L.  N.,  p.  66. 

21.  That  creditors  by  assenting  to  and  ratifying  a  deed  of  assignment  by  an 
insolvent  trader  do  not  become  liable  to  warrant  the  acts  of  the  assignee.  They 
do  not  act  jointly  and  severally  in  appointing  a  common  mandatary,  but  each 
simply  gives  his  sanction,  quoad  his  individual  interest,  to  the  appointment  of 
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the  assignee  by  the  insolvent  as  his  agent  and  administrator.  So,  where  an 
assignee  sold  the  stock  of  an  insolvent,  and  the  purchaser  was  unable  to  obtain 
possession,  it  was  "KM  that  an  action  of  damages  did  not  lie  by  the  purchaser 
against  the  creditors  who  had  assented  to  the  appointment  of  such  assignee.—. 
Q.  B— lfarcAt7<2on  &  Denoon,  M.  f..  R.,  3  Q.  B.,  p.  12. 

22.  The  Respondent  by  notarial  agreement  leased  to  Appellant  the  right 
to  mine  for  asbestos  in  certain  property  belonging  to  the  Respondent.  Sub- 
sequently, the  Respondent  agreed  to  reduce  the  amount  of  royalty  he  was  to 
receive,  but  to  what  extent  the  Appellant  and  Respondent  did  not  agree.  The 
Appellant  kept  no  regular  books,  but  his  son-in-law  and  agent,  at  all  events  for 
some  purposes,  kept  full  accounts,  and  the  Appellant  was  in  the  habit  of  referring 
those  who  had  dealings  with  him  to  this  agent  and  he  had  even  paid  the  Respon- 
dent on  the  statements  of  this  agent — Held : — ^That  the  Appellant  was  bound  by 
the  statement  of  account  of  such  agent,  the  amount  so  fixed  being  less  than  the 
Respondent  would  be  entitled  to  under  the  original  agreement. — Q.  B. — Jeffery 
&  Webb,  M.  L.  R.,  3  Q.  B.,  p.  147. 


17^^*  The  mandator  or  his  legal  representative  is  bound  toward 
third  persons  for  all  acts  of  the  mandatary,  done  in  execution  and 
within  the  powers  of  the  mandate  after  it  has  been  extinguished,  if 
its  extinction  be  not  known  to  such  third  persons. — Pothier,  Mandat, 
106 ;  Domat,  liv.  1,  tit.  15,  sec.  4,  nn.  1,  7  ;  Erskine,  Iiutit.,  vol.  3,  tit. 
3,  §  41 ;  C.  N.,  2009.     [III.  87.] 

17S1I.  The  mandator  or  his  legal  representative  is  bound  for 
acts  of  the  mandatary  done  in  execution  and  within  the  powers  of 
the  mandate  after  its  extinction,  when  such  acts  are  a  necessary  con- 
sequence of  a  business  already  begun. 

He  is  also  bound  for  acts  of  the  mandatary  done  after  the  ex- 
tinction of  the  mandate  by  death  or  cessation  of  authority  in  the  man- 
dator, for  the  completion  of  a  business,  where  loss  or  injury  might 
have  been  caused  by  delay. — Pothier,  Mandat,  106,  107,  111,  121  ; 
Domat,  loc,  cit,  n.  7  ;  Erskine,  Iristit.,  loc.  cit :  1  Bell,  Comm.,  §  418, 
p.  396  ;  C.  C,  1709.     [III.  89.] 

DECISION  : — Authority  given  to  an  agent  cannot  be  revoked  when  in  part 
executed,  and  therefore,  where  goods  had  been  sent  to  a  commission  merchant 
for  sale,  the  principal  could  not  revoke  the  authority  of  his  agent  after  the  latter 
had  sold  the  goods  for  a  specified  prioei  with  option  to  the  buyer  to  accept  the 
sale  within  a  week,  which  period  had  not  elapsed  at  the  date  of  the  revocation. — 
Q.  B_I^nn  <k  Cochrane,  23  L.  C.  J.,  p.  235. 

1780.  The  mandator  is  liable  to  third  parties  who  in  good  faith 
contract  with  a  person  not  his  mandatary,  under  the  belief  that  he  is 
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so,  when  the  mandator  has  given  reasonable  cause  for  such  belief. — 
1  Bell,  Comm.,  411,  412;  Paley,  Prin.  and  Ag,,  162  et  seq;  Story, 
Agency,  p.  443.   [IH.  89]. 

DECISIONS  : — 1.  Les  appelants  pou»uiveiit  I'intim^e  pour  effets  vendus  et 
livres  a  A.  D.,  qui  6tait  leur  principal  agent  et  tenait  un  bureau  pour  eux  a  Mont- 
real. Ces  effets  conaistaient  en  livres  et  papiers  qui  ont  616  employes  pour  les 
affaires  de  la  oompagnie  et  dont  elle  a  profits. — La  compagnie  produit  un6crit  par 
lequel  A.  D.  s'est  oblig6  de  fournir  tout  ce  qui  serait  n^cessaire  pour  le  bureau  et 
ce,  moyennant  une  commission  sur  les  affaires  qu'il  ferait  pour  la  Cie.  Elle  pre- 
tend que  D.  6tait  autorise  k  faire  des  affaires  d'assurance  et  n^etait  pas  autorise  & 

acheter  k  son  nom — Sur  cette  defense  Faction  a  6t6  debout^e Le  jugement  doit 

6tre  infirme La  Cie.  a  laiss6  D.  s'annoncer  comme  le  seul  agent  et  g6rant  de  la 

Cie.  pour  la  province  de  Qu6bec )  elle  a  profits  des  livres  et  papiers  vendus  qui 
ont  ete  employes  k  ses  affaires.  Elle  a  pay6  un  compte  semblable  k  Starke  &  Co. ; 
elle  a  donne  raison  aux  appelants  de  croire  que  D.  6tait  autorls6  et  d'apr^s  I'art. 
1730  du  C.  C.  elle  doit  etre  condamnSe. — Morion  &  Niagara  District  Mutual 
Fire  Ina.  Co.,  M.  13  mars  1878.  (Noted  at  C.  C.  1730,  DeBellefeuille's  Code  annot6.) 

2.  The  Plaintiff,  a  workman,  was  engaged  by  contractors  for  the  construction 
of  a  railway.  The  Railway  Company  acted  as  bankers  for  the  contractors  and 
paid  the  wages  of  the  workmen,  cost  of  transport  to  the  place  where  they  were 
engaged,  etc.  Held : — ^That  the  Company  were  the  real  principals  and  they  had 
given  the  Plaintiff  reasonable  cause  for  believing  that  the  contractors  were  their 

agents  and  therefore  the  Company  were  liable  for  abroach  of  contract ^Torrance, 

3 ^^—Lapoinie  vs  Canadian  Pacific  By.  Co.,  7  L.  N.,  p.  29. 

3.  Que  le  maitre  qui  donne  joumellement  a  ses  domestiques  Targent  n^ces- 
saire  pour  les  depens  du  menage,  et  qui  n*a  aucun  credit  ouvert  chez  un  fournis- 
seur,  ne  pent  dtre  tenu  au  paiement  des  foumitures  que  sa  domestique  prend  k 
credit  chez  ce  dernier. — ^Tribunal  Civil  dr  la  Seine. —  V,  v»  M,j  8  L.  N.,  p.  391. 

4.  The  Plaintiff  having  authorised  one  Beaudry  so  to  act  as  to  lead  the  public 
reasonably  to  conclude  that  he  had  power  to  bind  his  principal  by  contracts  of 
alienation  and  both  he  (Beaudry)  and  intending  purchasers  having  dealt  in  good 
faith  on  that  understanding,  the  case  would  fall  within  the  scope  of  the  principle 
enunciated  in  C.  C.  1730,  which  is  a  plain  principle  of  justice  and  common  to  all 

systems  of  law ^Privy  Council. — Price  (k  Nauliy  13  Q.  L.  R.,  p.  286, 12  App.  Cas., 

p.  110 Q.  B 4c  Q.  B.  R.,  p.  348,  11  Q.  L.  R.,  p.  309. 

5.  Qu'une  compagnie  d'assurance  qui  autorise  un  solliciteur  ou  cabaleur, 
d'effectuer  des  assurances  en  son  nom,  dimne  lieu  k  croire  qu  U  est  son  agent. — 
C.  R. — Ansley  va  Water  town  Ins,  Co.,  14  Q.  L.  R.,  p.  183. 

1731*  He  is  liable  for  damages  caused  by  the  fault  of  the  man- 
datary, according  to  the  rules  declared  in  article  1054. — Pothier,  Oblig., 
n.  453 ;  1  Bell,  Gomm,,  §  418.  p.  400 ;  Story,  Agency,  §  452.   [III.  89.] 


Of  advocates,  attoraeya  and  notariea. — Art.  1732. 


89 


CHAPTER  FOURTH. 


OF  ADVOCATES,   ATTORNEYS   AND   NOTARIES. 


1733.  Advocates,  attorneys,  and  notaries  are  subject  to  the 
general  rules  contained  in  this  title,  in  so  far  as  they  ctm  be  mrtde  to 
apply.  The  profession  of  advocate  and  attorney  is  regulated  by  the 
provisions  contained  in  an  act  intituled  :  An  Act  respecting  tJie  Bar 
of  Lower  Canada,  and  that  of  notary  by  an  act  intituled  :  An  Act 
respecting  the  Notarial  Profession. — C.  S.  L.  C,  ch.  72 ;  Ihid.,  ch.  73 : 
C.  S.  C,  ch.  76.  [III.  89.] 

Amendments  : — As  to  the  Bar  of  the  Province  of  Quebec — see 
R.  S.  Q.,  art&  3504  et  seq. 

As  to  the  Notarial  Profession — ^see  R.  S.  Q.,  arts.  3604  et  seq. 

DECISIONS  : — Summary  of  decisions  noted  hereunder  : 


ADVOCATBS.-£vidence  of 1  to  1 1 

Privilege  of. 12  to  13 

Powers  of 14  to  23 

Fees  of 24  to  58 

Distraction  of  costs  59  to  71 

Liability  of 72  to  81 

Miscellaneous 82  to  91 


NoTABiES. — Liability  of. 92  to    93 

Fees  of 94  to   99 

Evidence 100  to  104 

Power  to  receive 

money 105 


ADVOCATES— Evidenoe  of  :~1.  An  advocate  and  attorney,  tiers-saisi 
in  a  cause,  cannot  refuse  to  declare  what  moneys  he  may  have  in  his  hands 
belonging  to  a  Defendant  in  the  cause,  on  the  ground  that  his  doing  so  would  be 
a  betrayal  of  professional  confidence. — Berthblot,  J — Mackenzie  vs  Mackenzie, 
9  L  J.  C,  p.  87. 

2.  J.  was  under  examination  as  a  witness  in  the  case,  produced  by  his  client, 
L,  the  intervening  party.  A  question  was  put  to  him  in  cross-examination  as  to 
what  had  passed  between  him  and  his  client  on  an  occasion  and  in  reference  to  a 
matter  not  arising  out  of  the  examination-in-chief.  The  question  being  objected 
to  by  the.  witness,  as  tending  to  draw  from  him  what  had  been  communicated  to 
him  professionally  and  as  not  arising  out  of  the  examination-in-chief,  the  objection 
was  maintained  by  the  Court — Torbanob,  J. — Forty  ih  vs  Chart ebois,  12  L.  C.  J., 
p.  264. 

3.  A  professional  adviser  cannot  refuse  to  answer  as  a  witness,  when  he  is 
a  party  to  the  transaction  as  well  as  adviser. — ^Torranob,  Z^-^Ethier  vs  Homier, 
18  L.  C.  J.,  p.  83. 

4.  In  commercial  oases  the  attorney  in  the  cause  may  be  heard  as  a  witness 
on  behalf  of  the  parties  he  represents..^  Johnson,  J. — Melanfon  vs  Beaupr€,  6 
B.  L.,  p.  509. 

5.  Que  Tavocat  de  I'une  ou  de  Pautre  des  parties  ne  peut  etre  timoin  dans 
la  caoaa—- LosANOBBy  J.— Boitoer<  vs  Bemier,  9  B.  L.,  p.  509. 
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Advocates: — Evidence  of,  {Continxitd)  : — 

6.  The  attorney  of  record,  even  in  a  non-commercial  case,  may  be  heard  as 
a  vntness  on  behalf  of  his  client,  if  parol  evidence  be  admisslble-^MBBBDiTH,  C.  J. 
— Rev.  Dames  Ursulines  vs  Egan,  6  Q.  L.  R.,  p.  38. 

7.  DoRiON,  C.  J.,  loq — It  is  a  great  abuse  for  advocates  engaged  in  a  case  to 
appear  as  witnesses,  if  it  can  be  avoided.    In  any  event,  the  lawyer  should  first 

set  out  in  an  affidavit  what  his  evidence  would  be Q.  B.^-^Molson  <k  Carter^  3 

L.  N.,  p.  258. 

8.  Que  I'obligation  de  la  part  des  avocats  de  garder  le  secret  relativement 
aux  faits  qu'ils  ont  appris  par  suite  de  la  oonfiance  quUnspire  leur  ministdre, 
n^existe  pas  relativement  k  des  explications  ou  des  altercations  qui  ont  eu  lieu 
entre  deux  parties,  sans  precautions  aucunes,  hors  du  cabinet,  en  presence  des 
avocats  des  parties  et  d'autrespersonnes.  Cei  explications  et  altercations  peuvent 
n*Stre  pas  consid§r6es  comme  une  confidence  secrdte,  telle  que  Pavocat  ne  puisse 
la  r6v61er  sans  trahir  le  secret  du  cabinet.  En  consequence,  s*il  est  iuterpel6 
sur  ces  faits  en  justice  il  pent  les  reveler  sans  manquer  a  son  devoir.-— Sitpbrior 
Court.  (Judge's  name  not  given) — Bulman  vs  Andrews,  12  R.  L.  p.  332. 

9.  On  a  charge  of  perjury  alleged  to  have  been  committed  in  an  affidavit 
made  by  the  Defendant  in  order  to  obtain  a  writ  of  capias,  the  counsel  for  the 
accused,  Plaintiff  in  the  capias  suit,  was  asked  to  prove  the  identity  of  the 
accused,  as  the  person  who  signer!  and  swore  to  the  affidavit. — Held. — ^That  this 
was  not  a  private  or  confidential  matter,  and  further  that  the  fact  that  the  wit- 
ness was  also  retained  for  the  accused  in  the  perjury  case,  did  not  excuse  him 
from  answering. — Cross,  J — Ex  parte  Henry  J.  Kavanagh,  7  L.  N.,  p.  317. 

10.  Communications  between  solicitor  and  client  are  privileged,  and  accord- 
ingly it  was  held  that  the  managing  director  of  a  Company  could  not  be  foroed  to 
produce  letters  written  to  him  by  the  solicitor  of  the  Company  touching  the  suit 
in  which  said  Company  was  Defendant. — Tbtt£,  J — Ex  parte  Abbott,  7  L.  N., 
p.  318. 

11.  Que  lorsqu'un  client  a  d^jk  consenti  dans  une  cause  a  r^vSler  les  com- 
munications par  lui  faites  a  son  aviseur  l^gal,  il  ne  pent  dans  une  autre  cause 
invoquer  le  privilege  consacr6  par  Tarticle  275  C.  P.  C.  et  refuser  de  les  faire  con- 
naitre. — M.athibu,  J Black  vs  Giberton,  16  R.  L.,  p.  22. 

See  article  on  this  subject,  7  L.  N.,  p.  319. 

PrivilefiTG  of  : — 12.  Semble — Where  an  attorney  in  the  conduct  of  a  law 

suit  remarks  upon  the  character  of  a  witness  in  accordance  with  instructions  from 

his  client,  his  defence  to  an  action  for  slander  will  be  favourably  received. — 

Q.  B. — Lavoie  Jt  Oagnon,  10  L.  C.  R.,  p.  185. 

13.  An  advocate  in  a  case  who  charges  a  witness  under  examination  with 

being  a  liar  and  a  perjurer,  is  not  amenable  to  a  civil  suit  in  damages  for  making 

such  an  accusation,  when  he  does  so  without  malice  and  under  his  client's 

instructions.-wjETT£,  J Oautkier  vs  St.  Pierre,  M.  L.  R.,  1  S.  C,  p.  52,  7  L.  N., 

p.  44. 

See  article  on  thb  subject  6  L.  N.,  p.  394. 
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Advocates  : — 

Powers  of  : — 14.  The  powers  of  an  attorney  ad  litem  end  with  the  render- 
ing of  the  judgment. — Tasoherbau,  J. — Booth  vs  Lacroix,  21  L.  C.  J.,  p.  307. 

15.  The  attorney  of  record  of  one  of  the  parties  in  a  case  cannot,  as  such, 
renounce  the  whole  or  part  of  the  judgment  given  in  his  favor,  but  that  such 
renunciation  to  be  valid  must  be  signed  by  the  party  himself  or  by  his  attorney 
ad  hoc. — C.  R. — Prifontaine  &  Boisvertj  1  Q.  L.  R.,  p.  60. 

16.  Que  le  procureur  ad  litem  ne  peut,  comme  tel,  recevoirles  sommespour 
lesquelles  sa  partie  a  obtenu  jugement,  et  en  donner  valables  quittances. — Qu'en 
supposant  que,  d'apres  Tusage,  I'avocat  ayant  un  mandat  ad  litem,  aurait  tacite- 
ment  le  pouvoir  de  retirer  les  sommes  pour  le  recouvrement  desquelles  11  est 
charg6  d'instituer  les  poursuites,  cependant,  il  appert,  dans  le  cas  actuel,  que 
James  M.  Glass  aurait  retire,  aprds  jugement,  la  somme  en  question  en  cette 
cause,  dans  un  temps  oil  son  mandat  6tait  termini  et  Steint,  et  que  Pusage  sus- 
mentionn6  ne  pourrait  mSme  pas  trouver  ici  son  application.— Cimon,  J. — Cloran 
V3  McClanaghan,  M.  L.  R.,  1  S.  C,  p.  331. 

17.  A  Plaintiff  has  no  right  to  question  the  power  or  authority  of  an  attorney 
to  appear  for  a  Defendant  not  legally  served  with  the  writ  and  declaration,  the 
return  of  the  bailiff  showing  service  at  the  Defendant's  last  domicile  and  that 
he  had  left  the  domicile  and  had  no  domicile  therein.  Such  appearance  being 
of  record,  no  steps  can  be  taken  to  call  in  the  Defendant  through  the  newspapers 
or  to  proceed  ex  parte, — ^Q.  B. — McKereher  &  Simpson j  6  L.  C.  R.,  p.  31 1. 

18.  Proceedings  en  ddeaveu  are  in  the  nature  of  &  proems  between  client  and 
attorney  and  the  matter  to  be  adjuged  is,  *^  had  the  attorney  a  right  or  authority 
to  act?" — The  attorney,  (q^cier)j7or/eur /fept^ce^,  is  not  required  to  justify  or 
prove  his  authority,  but  the  presumption  is  that  he  has  a  general  mandate  from 

the  party  for  whom  he  acts A  party,  Plaintiff  en  dfsaveuj  is  bound  to  prove  all 

the  allegations  of  his  d^saveu,  and  particularly  that  no  authority  or  power  to  act 
was  conferred  by  him  upon  the  attorney. — ^Badglby,  J.^Moss  vs  Ross,  9  L.  C.  J., 
p.  328. 

1 9.  L'avocat  et  procureur  ad  litem  n'est  pas  tenu  de  produire  son  mandat, 
m§mc  lorsqu'il  plaide  pour  une  corporation  — II  n*est  pas  n^cessaire  de  produire 
uno  resolution  du  conseil  d*une  corporation  autorisant  a  prendre  une  poursuite 
ou  un  appel,  la  question  de  I'existence  de  cette  resolution  ne  pouvant  se  soulever 

qn'entre  la  corporation  et  le  procureur  ad  litem  qui  I'a  representee. — ^Q.  B Du- 

vemay  d:  Corporation  de  St.  Barth4lemy,  1  R.  L.,  p.  714. 

20.  A  mandat  to  an  attorney  ad  litem  to  fyle  an  opposition  to  a  seizure  can- 
not be  proved  by  verbal  evidence  without  a  commencement  de  preuve par  icrit.^. 
Torrance,  J. — Longpri  vs  Patenaude,  20  L.  C.  J.,  p.  28. 

21.  Where,  after  the  Defendant  has  been  foreclosed  from  pleading  a  trans- 
action  was  made  between  him  and  the  Plaintiff^s  counsel  and  attorney,  to  the 
effect  that  the  cause  was  stayed  on  certain  terms  of  payment,  which  transaction 
the  Defendant  revoked,  and  then  pleaded  to  the  action,  and  the  Plaintiff  subse- 
quently brought  another  action  to  enforce  the  compromise,  it  was  held  that  the 
pendency  of  the  first  action  was  not  a  bar  to  the  institution  of  the  second,  nor 
was  the  discontinuance  of  the  first  a  condition  precedent  to  the  bringing  of  the 
second,  and  that  the  proper  mode  of  enforcing  the  transaction  was  by  a  separate 
action.    In  the  absence  of  special  authority  the  Plaintifi^s  counsel  and  attorney 
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had  not,  by  reason  of  his  being  avocat  and  avou4  any  power  to  bind  his  client  by 
a  compromise.  An  avou€j  however,  can  bind  his  client,  until  dStaveu,  by  any  pro- 
ceeding in  the  cause,  though  taken  without  his  client's  authority  or  even  in  de- 
fiance of  his  prohibition. — Privy  Council. — King  A  Pinsonneauliy  22  L  C.  J.^ 
p.  58,  R.  A.  C,  p.  959,  6  P.  C.  App.  Cas.,  p.  245. 

22.  In  an  action  by  two  attorneys  to  recover  costs  and  expenses  in  connec- 
tion with  fyling  an  opposition  to  the  seizure  of  Defendant's  effects,  an  attempt 
was  made  to  prove  the  mandate  by  parol  evidence,  which  was  not  allowed  by  the 
Court.  The  Defendant,  on  being  examined  as  a  witness,  admitted  that  he  had 
authorised  his  brother-in-law  to  resist  the  seizure.    The  mandate  as  given  by  the 

brother-in-law  held  to  be  proved  and  judgment  accordingly Torrance,  J 

Longprd  vs  PatenaudCf  7  R.  L.,  p.  246. 

23.  Que  Tavocat  dans  une  demand e  en  reddition  de  compte  a  mandat  pour 
representor  Tayant  compte  sur  la  contestation  de  ce  compte,  lequel  ne  pourra 
dtre  contests  par  un  autre  avocat  qu'apr^s  que  ce  dernier  aura  Ste  ddment  subs- 
titue  au  premier. — ^Mathieu,  J. — Poirier  vs  Later ge,  M.  L.  R,,  1  S.  C,  p.  199. 

See  nl«o  case  n.  45. 

Fees  of  : — 24.  No  action  lies  to  recover  back  a  fee  paid  to  counsel ;  it  is  a 
voluntary  donation. — ^K.  B — Bergeron  vs  Panel,  2  R.  de.  L.,  pp.  205  and  471. 

25.  An  attorney  ad  lites,  to  be  entitled  to  recover  his  fees  and  disbursements 

from  his  own  client,  need  not  produce  a  taxed  bill  of  costs Q.  B. — Cherrier  Je 

Titusy  1  L.  C.  R.,  p.  403. 

26.  If  it  appears  that  the  parties,  Plaintiff  and  Defendant,  have  settled  a  case 
between  them  with  a  view  to  defraud  the  Plaintiff's  attorney  of  his  costs,  the 

action  will  be  dismissed  with  costs  against  the  Defendant ^C.  R. — Richards  vs 

Ritchie,  6  L.  C.  R.,  p.  98. 

27.  An  advocate  may  recover,  by  action  on  the  quantum  meruit,  fees  for 
professional  services  which  are  of  a  nature  sufficiently  defined  to  come  under  a 
general  and  regular  rule  of  charges,  but  not  for  services  of  an  indefinite  kind 
such  as  consultations,  for  which  the  rate  of  charge  is  arbitrary. — Day,  J. — Devlin 
vs  Tumbleiy,  2  L.  C.  J.,  p.  182. 

28.  An  attorney  at  law  has  no  right  of  action  against  his  clients  for  costs  of 
a  suit  which  is  still  pending — Q.  'B.^Atwell  d:  Browne,  9  L.  C.  J.,  p.  155. 

29.  II  n'existe  aucune  solidarity  entre  plusieur:*  parties  signataires  de  la 
pidce  de  procedure  par  laquelle  commencent  les  vocations  de  Tavocat,  pour  le 
paiement  des  honoraires  de  cet  avocat. — 1 /avocat  est  116  par  les  conventions  par- 
ticuli^res  intervenues  entre  tels  signataires  relativementauxfr.iis4  faire,  quoiqne 
cet  avocat  soit  etranger  k  ces  conventions  et  m^me  les  ignore  ;  et  si,  par  telles 
conventions,  Tun  des  signataires  est  exon^re  des  frais  par  ses  co-signataires,  Tavo- 
cat  n*a  aucune  action  centre  celui-la..^MoNK,  J. — Doulre  vs  Dempsey,  9  L.  C.  J., 
p.  176. 

30.  A  client  supplied  his  attorney  ad  litem  with  money  for  carrying  on  a 
suit.  The  attorney  was  paid  his  bill  of  costs  in  the  suit  taxed  against  the  other 
party,  who  was  condemned  to  pay  the  coats  by  the  judgment  of  the  Court.  The 
client  brought  an  action  against  his  attorney  to  recover  back  the  money  so  sup- 
plied : — Held; — ^That  the  attorney  had  a  right  to  offset  against  the  demand  of  the 
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client  the  value  of  his  services,  rendered  to  the  client  in  the  case  over  and  above 
the  taxed  costs  paid  to  the  attorney  by  the  other  side. — An  attorney  is  not  liable 
in  damages  to  his  client  except  for  gross  negligence  ]  and  allowing  an  action  to 

become  p4rim€e  does  not  of  itself  constitute  such  negligence Semble : — ^That  the 

declaration  of  a  client  that  he  will  be  liberal  and  that  he  wishes  his  case  to  be 
carried  on  with  diligence^  coUte  que  coHlUj  and  that  he  will  pay  all  necessary 
expenses,  gives  to  bis  attorney  a  right  to  a  retainer,  the  value  of  which  can  be 
proved  by  witnesses. — C.  R. — Beaudry  vs  Outmetf  9  L.  C.  J.,  p.  1 58. 

3.  Payment  of  costs  to  an  attorney  ad  litem,  who  had  not  obtained  distrac- 
tion of  costs  and  who  had  no  special  authority  to  receive  them,  is  nevertheless 
valid. — Stuart,  J. —  Young  vs  Baldwin,  16  L.  C.  R.,  p.  70. 

32.  An  attorney  who  conducts  his  own  case  and  describes  himself  on  the 
face  of  the  proceedings  as  attorney  of  record,  accepts  all  the  duties  and  respon* 
sabilities  imposed  on  attorneys  acting  for  ordinary  clients  and  is  entitled  to  his 
fees  for  services  perfomed  in  the  case  as  an  attorney.— Pbivy  Co u noil. — Gugy  d: 
Brawn,  17  L.  C.  R.,  p.  33,  2  Moore's  P.  C.  Rep.,  [N.  S.]  p.  341.— -Tascherbau,  J — 
11  L.  C.  R.,  p.  483. 

33.  An  advocate  has  a  right  of  action  for  a  retainer,  but  he  cannot  recover 
from  his  client  more  than  the  fees  fixed  by  the  tariff,  unless  he  can  prove  an 
agreement  with  his  client  that  more  than  the  taxable  fees  should  be  paid.  Held, 
per  Badgley,  J.,)  that  there  is  no  right  of  action  in  Lower  Canada  for  a  retainer. 
— Q.  B. — Grimard  S  Burroughs,  3  L.  C.  L.  J.,  p.  85. 

34.  Qtt*un  avocat  et  procureur  en  loi  a  le  droit  de  reclamer  de  son  client  le 
codt  de  copie  d'un  factum  fait  dans  son  int^rSt  et  soumis  au  juge  en  premiere 
instance,  item  non  prevu  par  le  tarif,  mais  qu'il  n'a  pas  droit  d'etre  paye  pour  la 
confection  de  ce  factum.— Loranoer,  J. —  Vandale  vs  Gauthier,  5  R.  Ij.,  p.  132. 

35.  Un  avocat  k  qui  son  client  a  promis  une  retenue,  en  consideration  de 
services  qu'il  attend  de  lui  dans  la  cause  qu'il  a  intentee,  n'a  pas  le  droit  de 
recouvrer  en  justice  le  montant  de  cette  retenue,  en  sus  de  ses  honoraires,  si 
Taction  est  reglee  avant  re  tour.— Johnson,  J Mousseau  vs  Picard,  5  R.  L.,  p.  480. 

36.  Dans  la  province  de  Quebec,  les  avocats  ont  droit  d'action  centre  leurs 
clients  pour  recouvrer  des  honoraires,  soit  d'aprds  un  contrat  explicite,  soit 
d*aprds  un  contrat  pr^sum^,  suivant  le  quantum  meruit — Dans  Pespece  actuelle, 
le  demandeur  ayant  occupe  pour  assister  un  confrere,  11  y  a  presomption  que  ses 
services  ont  6t6  fournis  gratuitement — Q.  B Amyot  vs  Gugy,  2  Q.  L.  R.,  p.  201. 

37.  An  attorney  ad  litem  cannot  recover  from  a  client  his  costs  in  suits 

which  are  still  pending  and  undecided. — Caron,J Molony  vs  Fitzgerald^  3  Q.L. 

R.«  p.  381. 

38.  La  formalite  d'un  jugement  declarant  une  cause  terminee  n'est  pas 
necessaire  pour  donner  droit  a  un  procureur  au  recouvrement  de  ses  justes  hono- 
raires  et  debourses  contre  son  client,  si  la  preuve  et  les  circonstances  constatent 

quUl  y  a  eu  reglement  hors  de  cour  et  que  le  litige  a  pris  fin C.  R O^Farrell 

vs  Reciprocity  Mining  Co.,  4  Q.  L.  R.,  p.  198. 

39.  The  Plaintiff  employed  two  attorneys,  Mr.  Champagne  and  the  Defend- 
ant in  this  suit,  and  the  Plaintif  had  requested  M.  Champagne  to  secure  the 
Defendant's  services,  which  he  did.    Those  attorneys  succeeded  in  winning  their 
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case,  but  the  goveraxuent,  which  was  the  unsuocessfal  party  and  had  to  pay  the 
costs,  looked  on  Mr.  Champagne  as  the  attorney  of  the  successful  party  (the  Plaint- 
iff here)  and  paid  Mr.  Champagne  and  refused  to  recognize  the  Defendant.  The 
Plaintiff  himself,  examined  as  a  witness,  said  that  he  was  astonished  to  hear  that 
the  Defendant  had  an  account  against  him  because  he  thought  he  would  have 
been  paid  by  the  Government-  This  was  held  to  be  a  clear  admission  of  the  ser- 
vices and  it  was  also  held  that  a  client  cannot  escape  from  his  liability  to  pay  for 
such  services,  merely  because  he  cannot  recover  them  from  the  unsuccessful  par- 
ty.^JOHNSON,  J. — Glohenaky  V8  De  Montigny,  2  L.  N.,  p.  178. 

40.  In  an  action  by  an  attorney  against  his  client  for  professional  services  a 
quantum  meruit  was  allowed  over  and  above  taxed  costs.— Johnson,  J^^^De^ar- 
dins  V8  DuetMsey  2  L.  N.,  p.  270. 

41.  An  attorney  cannot  stipulate  for  a  share  of  the  proceeds  of  the  suit — 
Q.  B.— Dorton  &  Brawny  2  L.  N.,  p.  214. 

42.  A  lawyer  arguing  his  own  case  in  the  Supreme  Court  is  not  entitled  to 
the  fee  allowed  counsel  by  the  tariff.—  Supreme  Court. — Langlois  vs  Valin,  3  L. 
N.,  p.  336. 

43.  In  the  absence  of  a  special  agreement  an  advocate  cannot  recover  from 
his  client  more  than  the  tariff  fees,  though  he  may  have  performed  services  not 
adequately  provided  for  by  the  tariff  and  for  which  the  client  promised  to  pay 
him  something  extra. — Q.  B. — Larue  dt  Lor  anger,  3  L.  N.,  p.  284. — C.  R.«^  L.  N., 
p.  155. 

44.  1^8  in  times  ay  ant  reclam6  de  Tappelante  une  somme  de  $508  pour 
honoraires  et  debours6s  dans  des  causes  dans  lesquelles  ils  avaient  occupe  pour 

» 

elle  en  leur  qualite  d'avocats  et  procureurs. — Jug4: — Que  les  intimes  ont  hi^ 
autorises  par  Tagent  de  I'appelante  k  intenter  les  actions  pour  lesquelles  ils 
r^clament  main  tenant  les  frais  et  que,  pour  priver  un  avocat  de  ses  honoraires,  il 
faut  prouver  quUl  a  agi  avec  fraude  ou  avec  ignorance  grossidre  des  devoirs  de  sa 
profession. — Q.  B. — Davidson  S  Laurier,  1  Q.  B.  R.,  p.  366. 

45.  An  attorney  who  appeared  in  a  case,  for  a  Defendant  upon  whom  process 
had  not  been  regularly  served,  and  who  denies  that  he  employed  such  attorney, 
is  bound  to  show  that  he  was  authorized  to  appear,  before  he  can  recover  costs. 

Dfyaveu  in  such  case  is  not  necessary. — ^C.  R Felton  vs  Asbestos  Packing  Co.,  7 

Q.  L.  R.,  p.  265. 

46.  A  solicitor  may  recover  from  a  person  his  fees  for  consultation  and 
advice  given  outside  of  his  office,  to  mt,  on  a  railway  car. — ^Brooke,  J. — Cooke  vs 
Fenfold,  7  L.  N.,  p.  176. 

47.  According  to  the  law  of  the  Province  of  Quebec  a  member  of  the  bar  is 
entitled,  in  the  absence  of  special  stipulation,  to  sue  for  and  to  recover  on  a 
quantum  meruit,  in  respect  of  professional  services  rendered  by  him,  and  he  may 
lawfully  contract  for  any  rate  of  remuneration  which  is  not  contra  bonos  mores 
or  in  violation  of  the  rules  of  the  bar — Privy  Counoii^ — Queen  &  Doutre,  9  App. 
Cas.,  p.  745,  7  L.  N.,  p.  242,  R.  A.  C,  p.  1045 Supreme  Court. — 6  S.  C.  R.,  p.  342. 

48.  An  attorney  is  entitled  to  add  to  his  action  the  fee  usually  charged  for 
a  lawyer*s  letter,  when,  after  the  letter  has  been  written,  the  debtor  lenders  the 
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amouni  of  the  debt  without  such  oosts. — Rainville,  J. — Lighthall  vs  Jcukaon,  3 
Lb  N.,  p.  37. 

49.  The  reverse  was  held  in  the  case  of. — ^Maokat,  J. — Oervais  vs  Denia,  3 
L.  N.,  p.  37. 

50.  In  the  following  cases  it  was  held  that  the  debtor  who  received  a  letter 
from  a  lawyer  demanding  payment  of  an  account  and  thereupon  pays  the 
account,  is  liable  for  the  costs  of  such  letter : — 

LoBANGBR|  J. — Lennox  vs  Angtu,  6  L.  N.,  p.  8. 

51.  Gill,  J. — H&roux  vs  CiSmentj  10  R.  L.,  p.  589. 

52.  Jbtt£,  J  .^Michaels  vs  Plimsoll,  27  L.  C.  J.,  p.  29;  6  L.  N.,  p.  61. 
Whilst  the  reverse  was  held  in  the  following  cases : — 

53.  liOBAicoBB,  J Ouimet  vs  Gravel,  7  L.  N.,  p.  383. 

54.  Gabon,  J^-^Lareau  vs  Leclere,  8  L.  N.,  p.  344. 

55.  Mathieu,  J. — D^marchais  vs  Doyle,  10  L.  N.,  p.  131. 

56.  That  an  agreement  between  advocate  and  client,  by  which  the  former, 
in  his  capacity  of  advocate,  and  attorney,  stipulates  for  a  proportion  of  the  amount 
which  may  be  recovered  in  the  suit,  in  addition  to  taxed  costs,  in  consideration  of 
his  services  in  conducting  such  suit,  is  null  and  void,  and  cannot  be  invoked 
against  the  client  as  a  valid  consideration  for  a  deed  of  transfer  by  which  the 
client  subsequently  transfers  to  the  advocate  a  portion  of  the  amount  recovered. 

-Q.  B Dorion  dt  Brown,  27  L.  0.  J.,  p.  47. 

57.  That  where  advocates  are  employed  by  a  person,  acting  apparently  vs  the 
agent  of  Defendants,  and  by  him  entrusted  with  the  copies  of  the  writs,  etc., 
served  on  the  Defendants,  and  they  win  the  case,  such  advocates  can  recover 
from  such  Defendants,  their  costs. — C.  ^..-^Tousignant  vs  Badeau,  11  Q.  L.  R.,  p. 
349. 

58.  That  an  agreement  by  an  advocate  to  the  effect  that,  in  the  event  of 
his  losing  a  certain  case,  he  should  receive  nothing  except  $10  and  the  costs  of 
enquSief  and,  in  the  event  of  his  winning  the  case,  he  should  receive  all  the 
damages  recovered,  is  illegal,  improper  and  derogatory  to  the  profession,  and  will 
not  be  enforced  by  the  Court.— .0.  R — Leblanc  vs  Beauparlani,  30  L.  C.  J.,  p.  261. 

Distraction  of  Oosts  : — 59.  The  withdrawal  of  an  action  by  a  party  per- 
sonally, in  the  absence  and  without  the  intervention  of  his  attorney  ad  Hies,  is  good 
and  valid,  although  the  attorney  should  have  prayed  for  distraction  of  costs. — 
Q.  B^-^yan  dt  Ward,  6  L.  C.  R.,  p.  201. 

60.  An  attorney  has  a  right  to  include  in  his  bill  of  costs  the  taxation  of  the 
witnesses  of  his  party  and  if  he  has  obtained  distraction  of  costs,  to  exact  pay- 
ment of  the  same  from  the  party  condemned  to  pay  costs,  and,  in  default,  to  take 
execution  in  his  own  name  for  such  taxation.  A  party  who  has  succeeded  in  a 
case  may  take  execution  for  the  costs  distraiis  to  his  attorney,  if  it  appear  that 
he  has  paid  such  attorney  or  that  the  attorney  has  abandoned  such  distraction, 

or  has  given  a  consent  that  execution  be  sued  out  in  his  name Polbttb,  J. — 

BeaueMne  vs  Paeaud,  15  L.  C.  R.,  p.  193. 

61.  Un  avocat  n'est  pas  tenu  de  restituer  les  frais  qu'il  a  re^us  aumoyen  de 
la  distraction  qui  lui  en  a  6t6  accordSe,  lors  mdme  que  Farrgt  en  vertu  duquel  il 

es  anrait  re^ua  serait  ensuite  r6tracte  par  la  Cour  d'Appel. — Dobion,  J,~^Molton 
vs  Andrews,  3  Q.  L.  R.,  p.  19. 
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62.  An  attorney  ad  litem  has  a  right  to  continue  the  suit  for  the  recovery  of 
his  costs,  though  his  client  has  agreed  to  discontinue  the  case  without  costs,  more 
particularly  in  a  suit  by  a  wife  against  her  husband,  when  the  settlement  was 
obviously  made  by  the  Defendant  with  the  intention  of  depriving  the  attorney  of 
his  costs.— Johnson,  J. — Williams  vs  Montraitf  1  L.  N.,  p.  339. 

63.  An  attorney  ad  litem  who  prays  for  distraction  of  costs  acquires  a  per- 
sonal right  thereto  in  the  event  of  the  success  of  his  client  and  this  right  cannot 
be  defeated  by  any  agreement  between  his  client  and  the  adverse  party  or  by 
payment  of  the  costs  to  his  client.  Where  a  suit  is  terminated  by  a  transaction 
between  Plaintiff  and  Defendant,  instead  of  by  a  judgment,  and  the  arrangement 
appears  to  the  Court  to  have  been  intended  to  defraud  the  Plaintiff's  attorney  of 
his  costs,  the  Court  will  give  effect  to  the  transaction  and  allow  the  action  to  be 
discontinued  conditionally  on  payment  of  costs  of  suit  by  Defendant  to  Plaintiff's 
attorney — Q.  B Montrait  &  WUliama,  24  L.  C.  J.,  p.  144,  3  L.  N.,  p.  10. 

64.  The  parties,  before  the  case  was  returned  into  Court,  came  to  a  settle- 
ment, which  did  not  provide  for  the  payment  of  the  Plaintiff's  costs  hy  the  Def- 
endant, although  the  declaration  prayed  for  distraction  of  costs.  Hdd  :~That  the 
Plaintiff's  attorney  could  not  continue  the  case  for  his  costs. — C.  R. — Carrier  vs 
C6ti,  6  Q.  L.  R.,  p.  297. 

65.  Q'un  procureur  qui  a  obtenu  distraction  de  d^pens  en  Cour  de  pre- 
miere instance,  ne  pent  intervenir  en  Cour  d'Appel  pour  protSger  ses  droits  k 
rencontre  d'une  transaction  faite  entre  les  parties,  surtout  s'il  n'alldgue  ni  fraude 
ni  que  ses  droits  sont  en  p^ril  a  raison  de  I'insolvabilit^  de  la  partie  pour  laquelle 
il  a  occupe — Q.  B McCord  <fe  MeGfrdy  2  Q.  B.  R.,  p.  367. 

66.  Where  Plaintiff's  attorney  has,  by  the  conclusion  of  his  declaration,  de- 
manded distraction  of  costs  and  Plaintiff's  demand  is  substantially  proved,  a  set- 
tlement between  the  parties,  without  the  attorney's  consent,  by  which  a  sum  of 
money  is  paid  by  the  Defendant  to  the  Plaintiff  and  the  latter  abondon  his  ac- 
tion, does  not  deprive  the  Plaintiff's  attorney  of  his  right  to  obtain  judgment  for 
costs  a£(ainst  the  Defendant MoCobd,  J Laplante  vs  Laplante,  3  L.  N.,  p.  330. 

67.  Under  the  circumstances  disclosed  in  this  case,  the  attorney  could  not 
oppose  a  settlement  of  the  suit  on  the  ground  of  his  having  prayed  for  distraction 
of  costs. — ^Torrance,  J Oosselin  vs  Oosselvn,  5  L.  N.,  p.  378. 

68.  Que  la  distraction  des  frais  en  favour  dee  procureurs  n'emp^che  pas  la 
partie  qu'ils  repr^sentent  d'etre  cr^ancidre  de  la  partie  condamnSe  auz  d6pens, 
et  d'agir  centre  cette  derniere  si  les  procureurs  ne  le  font  pas,  surtout  lorsque 
ceux-ci  ont  ktJk  probablement  pay6s  par  le  creancier. — ^Tasohebbau,  J. — Bisson- 
netie  vs  Dunrij  M.  L.  R.,  1  8.  C.,  p.  235. 

69.  Where  the  Plaintiff  had  obtained  judgment  for  the  amount  of  his  clidm 
with  costs,  distraits  in  favour  of  his  attorneys,  and  had  given  the  Defendant  a  dis- 
charge for  the  debt,  he  still  retained  sufficient  interest  in  the  suit  to  entitle  him 
to  take  proceedings  is  execution  of  the  judgment  of  distraction  in  favour  of  his 
attorneys,  (more*  especially  when  the  attorneys  signed  the Jiat  for  the  writ>  and  a 
saisie  arrH  aprhs  jugement  for  the  costs,  issued ^in  the  Plaintiffs  name,  was  sus- 
tained— ^C.  R Morin  vs  Roy,  M.  L.  R.,  2  S.  C,  p.  400. 

70.  Que  le  d^fendeur  qui  a  6t6  condamn6  &  payer  des  d^pens,  distraits  aux 
procureurs  du  demandeur,  n'a  pas  le  droit  de  payer  ces  d^penses  au  demandeur 
lui-mdme. — Mathibu,  J. — Priseau  vs  Campeau,  13  R.  L.,  p.  586. 
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Advocates: — Distraction  of  Costs,  {Continued) : — 

71.  That  an  attorney  to  whom  distraction  of  costs  has  been  awarded  is  the 
personal  creditor  for  such  costs  and  if  his  client  pays  them  and  obtains  a  traDsfer, 
the  transfer  must  be  served  upon  the  debtor  before  an  action  can  be  bought 
therefor. — ^Davidson,  J — Bury  vs  Corriveau  Silk  Mills  (7o,M.  L.  R.,3  S.  C,  p.  218. 

Liabilities  of : — 72.  Although  an  attorney  grossly  deficient  in  integrity, 
care  or  skill,  to  the  injury  of  his  client,  is  answerable  for  the  loss  he  occasions, 
he  is  not  answerable  for  negligence  when  merely  presumed,  nor  for  want  of  skill 
in  cases  of  reasonable  doubt. — ^K.  B Vallih-es  vs  Bemier,  2  R  de  L.,  p.  471. 

73.  An  attorney  ad  lites  is  not  liable  for  the  indemnity  due  to  witnesses 
summoned  by  him  at  the  request  of  his  client. — ^Power,  .1 — Laroehe  vs  Holt,  ? 
LC.  R.,  p.  109. 

74.  An  attorney  ad  litem  is  responsible  to  the  sheriff  for  his  fees  and  dis- 
bursements on  writs  of  execution  issued  on  i\iQ  fiat  of  such  attorney. — Q.  B. 

Bostm  &  Taylor,  IImQ,.  R.,  p.  329. 

75.  Professional  attorneys  who  carry  on  business  un^ler  a  firm  name  are 

liable  as  partners  for  monies  collected  by  the  firm Q.  B Ouimet  d:  Bergevin, 

22  L  C.  J.,  p.  265. 

76.  L'huissier  n'est  pas  responsable  envers  le  gardien  qu'il  a  nomm6,  et  qui 
a  accepte  volontairement  cette  charge,  des  frais  de  garde  du  gardien ;  et  Tavocat 

n'est  pas  tenu,  non  plus,  d'indemniser  Thuissier Borion,  J Plante  vs  Cazeau, 

1  Q.  L.  R.,  p.  203. 

77.  Proof  that  the  Plaintiff  performed  services  as  a  bailiff  in  certain  cases 
and  that  the  Defendant  acted  as  attorney  for  the  parties  for  whom  such  services 
were  rendered,  was  held  not  to  be  of  itself  suflicient  to  give  the  bailiff  a  right  of 

action  against  the  attorney  for  the  value  of  such  services C.  R. — Therouz  vs 

Pacaudj  6  Q.  L.  R.,  p.  14. 

78.  That  an  attorney  ad  litem  employing  a  bailiff  to  execute  a  writ  and 
makmg  a  special  agreement  with  him  as  to  his  charges,  without  stipulating  that 
he  is  not  contracting  for  himself,  becomes  personally  liable  towards  the  bailiff. — 
MoGoRD,  J Panneton  vs  Guillet,  7  Q.  L.  R.,  p.  250. 

79.  Que  Tavocat  n'est  pas  personnelleaient  responsable  du  paiement  des 
honoraires  d'un  huissier  doot  il  a  requis  les  services  s'il  n'a  agi  que  comme  avocat, 
et  sans  convention  quant  au  paiement,  s'il  n'a  pas  re^u  de  son  client,  le  prix  des 
dits  services.     Qu'alors  I'avocat  n'est  qu'un  mandataire  ordinaire,  et  que  c'est  le 

client  qui  est  responsable,  Stantlemandant Plamoxoon,  J. — GUinas  vs  Dumont, 

10  R.  L,  p.  229. 

80.  The  attorney  and  the  client  are  both  jointly  and  severally  responsible 
for  bailiff's  fees.— Q.  B Devlin  d:  Bibeau,  30  L.  C.  J.,  p.  101. 

81.  Que  deux  avocats  qui.  pratiquent  leur  profession  en  society  sont  con- 
jointement  et  solidairement  responsables  vis-^-vis  un  client  qu'ils  ont  represente 
ad  litem  et  pour  le  compte  duquel  un  des  associes  a  collects  de  I'argent,  quand 
mSme  cet  argent  aurait  6t6  re9u  apres  la  reddition  du  jugement  dans  la  cause  ou 
ils  occupaient. — Loranger,  J. — Julien  vs  PrSvost,  8  L.  N.,  p.  143. 

See  also  cases  nn.  30  and  44. 
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Advocates  : — ^Misobllanbous  : — 

82.  A  practising  attorney  is  well  sued  by  petition  without  writ K.  B 

Ptrrofalt  vs  Plamondon^  2  H.  de  L.,  p.  470. 

83.  An  attorney  guilty  of  contempt  in  the  face  of  the  Court  may  be  imme- 
diately interdicted. — ^K.  B Ex  parte  Binei^  2  R.  de  L.,  p.  438. 

84.  Proceedings  signed  by  one  of  two  associated  attorneys  in  his  own  name, 
after  his  associate  has  ceased  to  practice,  will  not  be  rejected  in  any  case  unless 

the  adverse  party  move  without  delay  for  their  rejection ^C.  R. — Tidmarsh  V9 

StephenSf  6  L.  C.  R.,  p.  194. 

85.  Where  two  attorneys  are  in  partnership  and  one  is  elevated  to  the  bench 
as  an  assistant  judge,  service  on  the  remaining  partner  is  sufficient,  although  no 
substitution  has  been  made.-.  Q.  B McCarthy  db  Hart,  9  L.  C.  R.,  p.  395. 

86.  An  attorney  representing  no  party  in  a  cause  at  the  time  of  fyling  a 

factum  signed  by  him,  may  nevertheless  fyle  such  factum ^Q.  B. — Bell  S  Sie- 

phenSf  16  L.  C.  R.,  p.  141. 

87.  That  a  Bond  in  Appeal  by  an  attorney  at  law  is  valid,  notwithstanding 
the  sixth  Rule  of  practice,  and  assuming  that  rule  to  be  applicable  to  such  a 
Bond. — Q.  B — Foumier  d:  Cannoiiy  6  Q.  L.  R.,  p.  228. 

88.  On  pent  par  un  bref  de  prohibition  arrSter  I'execution  d'un  d6cret  du 
conseil  d'une  section  du  barreau  suspendant  un  avocat  dans  Texercice  de  sa  pro- 
fession, si  le  conseil  a  exc6d6  sajuridiction. — La  Courale  droit,  en  ce  cas,de  dire 
si  les  actes  reproches  a  Pavocat  et  pour  lesquels  il  a  ^t6  suspendu,  sont  ou  ne 

sont  pas  attentatoires  a  la  dignite  et  a  Thonneur  du  barreau L*acte  d*avoir  agi 

volontairement  comme  constable  dans  une  poursuite  oi!l  il  est  le  procureur  du 
plaignant  et  I'acte  d^accompagner  un  huissier  charge  d'operer  une  arrestation,  ne 
sont  pas  des  actes  attentatoires  a  la  dignity  et  a  Thonneur  du  barreau. — Doriox, 
J O'Farrell  vs  Brosaardy  1  Q.  L.  R.,  p.  225. 

89.  It  is  in  the  discretion  of  the  Court  to  allow  an  attorney  ad  litem  to  with- 
draw from  the  case  on  giving  notice  to  the  adverse  party  and  his  own  client.^Q. 
B.—Archambault  &  Westcott,  23  L.  C.  J.,  p.  293. 

90.  Que  la  partie  qui  etait  representee  par  une  societe  des  procureurs.  con- 
tinue a  PStre  l^galement  par  les  membres  res  tan  ts  de  la  society.,  apres  la  mort  de 
Tun  d'eux  et  la  promotion  au  banc  d'un  autre. — Casault,  J. — BrunelU  V8  Mc- 
Oreevy,  12  Q.  L.  R,  p.  85. 

9  i .  Que  du  moment  qu'une  societe  d'avocats  est  dissoute,  I'un  des  associes 
n'a  droit  de  percevoir  des  d^biteurs  de  I'ancienne  soci6t6  que  sa  moiti6  des  dettes 
et  que  si  Pun  des  associes  pergoit  toute  la  dette  et  donne  une  quittance  au  debi- 
teur,  I'autre  associe  a  droit  d'ignorer  cette  quittance  et  de  forcer  le  debiteur  de 
lui  payer  sa  part,  mSme  par  Pexecution  de  ses  meubles. — B^lanobr,  J. — De  Mon- 
tiyny  vs  De  Belief euUle,  30  L.  C.  J.,  p.  299. 

NOT  ABIES—  Liability  of : — 92.  In  this  case  the  Defendant,  who  was  sued 
for  having  certified  and  delivered,  in  his  quality  of  Notary  Public,  an  incorrect 
copy  of  a  deed  of  sale,  was  held  not  to  be  responsible  in  damages,  by  reason  of  the 
refusal  of  the  Plaintiff  to  allow  the  Defendant  to  correct  the  error  in  the  copy  of 
the  deed  so  soon  as  it  was  discovered.— Smith,  J. — Bourdeau  V9  Dupuis,  7  L.  C. 
J.,  p.  34. 

93.  Qu'en  principe  le  notaire,  dans  la  redaction  des  actes  de  son  ministdre, 


Of  advocates,  attoimeys  and  notaries. — Art  17 32.  99 

NoTASiBs: ^LiABiUTY  OF,  (Continued)  : — 

est  speoialement  chargS  d'observer  les  formalites  pour  leur  validity,  et  que  les 
nullit^s  provenant  des  vices  de  formes  lui  sont  imputables. — C.  R. — DupuU  vs 
Rieuiord,  30  L.  C.  J.,  p.  99,  M.  L.  R,  2  S.  C,  p.  226.— JBrri:,  J — ^M.  L  R.,  1  S.  C, 
p.  356. 

Fees  of : — 94.  A  notary,  for  extra  services  in  his  profession  requiring  extraor- 
dinary skill  and  labour,  may,  in  an  action  for  a  quantum  meruiij  recover  what  he  has 
fairly  earned,  but  the  Court,  even  in  such  circumstances,  will  not  allow  it  without 
strict  enquiry .^-K.  B. — D4n6chaud  Ss  B Hanger ,  1  R.  de  L.,  p.  349. 

95.  In  an  action  for  the  recovery  of  fees  by  a  notary  for  the  passing  of  deeds, 
the  notarial  copies  of  such  deeds  will  be  sufficient  evidence.— C.  R. — Trudeau  vs 
De  LanaudHre^  7  L.  C.  J.,  p.  118. 

96.  The  parties  employing  a  notary  are  not  bound  to  sign  or  pay  for  a  docu- 
ment which  he  has  drawn  out,  contrary  to  their  instructions,  by  making  the  same 
unnecessarily  long  and  by  reciting  theri-in  irrelevant  matters. — C.  R. — Hartvs 
Pacaudy  19  L.  C.  J.,  p.  135. 

97.  When  a  notary  alleges,  in  an  action  for  his  fees,  that  he  had  passed  an 
aeie  and  produces  a  minute  of  it,  it  is  for  the  Defendant  who  pleads  that  the  acte 
was  not  made  in  time,  to  prove  his  allegation — A  notary  is  entitled  to  the  costs 
of  a  protest  he  has  made,  although  he  has  not  been  able  to  serve  it,  in  consequence 
of  his  client  not  having  given  the  proper  address  and,  besides  such  costs  of  protest, 
he  has  a  right  also  to  costs  of  travel  in  endeavouring  to  find  the  party  indicated  by 
his  client.— Johnson,  J B^dard  vs  J?Zoutn,  4  R.  L.,  p.  479. 

98.  In  this  action,  which  was  for  the  fees  and  disbursements  of  the  Plaintiff, 
a  notary  public,  in  drawing  a  composition  deed  between  L.  and  S.  and  their  cred- 
itors, the  Plaintiff  charged  for  the  drawing  of  the  deed  $60  and  for  his  services, 
during  42  days,  in  travelling  through  the  counties  of  Dorchester,  Beauce  and 
Quebec  to  see  the  creditors  and  induce  them  to  sign,  $175,  and  for  a  copy  $8. — 
Held : — ^That  even  under  sec.  22  of  the  Act  Q.  39  Vict.«  cap.  33,  which  makes 
parties  to  notarial  acts  jointly  and  severally  liable  to  the  notary  for  his  fees  and 
disbursements,  the  parties  to  the  said  act  could  not  be  held  jointly  and  severally 
liable  lor  the  said  sums  of  $175  and  $8. — ^C.  R. — Lemieux  vs  Banque  Nationale,  6 
Q.  L  R.,  p.  84. 

99.  That  a  notary  who  has  invariably  charged  to  a  party  etnplojring  him  for 
several  years,  less  than  the  tariff  rate  for  professional  services,  cannot,  without 
previous  notice,  abandon  the  lesser  rate  and  adopt  the  fees  fixed  by  the  tariff. — 
Gasault,  J. — Andrews  vs  Quebec  d;  Lake  St.  John  Ry.  Coj  9  Q.  L.  R.,  p.  53. 

Bvidenoe  of  : — 100.  A  notary  public  cannot  be  compelled,  upon  an  ins- 
cription en  fauxj  to  given  evidence  touching  the  validity  of  any  instrument 
executed  before  him — Court  of  Appeals — Routier  &  Robitaille,  Stuart's  Rep., 
p.  440. 

101.  The  evidence  of  a  notary  who  made  the  protest  of  a  promissory  note  is 
inadmissible  to  contradict  the  notice  of  protest  fyled  by  the  Plaintiff  in  the  cause. 
— ^C.  R. — Donoin  vs  Evans,  1  L.  C.  R.,  p.  100. 

102.  A  notary  or  the  notaries  who  have  received,  or  the  timoins  instrumen- 
tavres  who  have  witnessed  the  execution  of  a  will  or  other  authentic  instrument 


100  Of  bickers,  factors  aTid  comTnercial  agents. — Art.  1733-17S6. 

Notaries: ^Evidence  of,  [Continued)  : — 

are  competent  witnesses  upon  an  inscription  en  faux  impugning  the  validity  of 
such  will  or  other  authentic  instrument-— Duval  &  Meredith,  JJ. — Welling  vs 
Farenif  iL.C.  R.,p.  228. 

103.  A  notary  who  has  passed  a  lease  cannot  be  examined  as  a  witness  to 
prove  what  occurred  at  the  time  of  the  passing  of  the  lease  and  which  does  not 
appear  in  that  act  itself.—  Jett£,  J^.^Lemonier  vs  DeBellefeuUle,  5  L.  N.,  p.  426. 

104.  The  evidence  of  a  notary  before  whom  a  deed  is  passed  cannot  be 
received  to  contradict  its  contents. — Supebmb  Court. — Dubue  vsKidston,  CD.,  p. 
47J.-^a8ault,  J.— 7  Q.  L.  R,  p.  43. 

Power  to  receive  money 105.  Que  lenotaire  instrumentant,  quire9oit 

un  acte  d'obligation,  n'a  pas  mandat  tacite  pour  recevoiri  au  nom  du  dSbiteur, 
les  deniers  prfit^s,  et  que,  si  ces  deniers  lui  sont  mis  entre  les  mainsi  par  le  prS- 
teur,  ce  dernier  ne  sera  pas,  par  cela,  d6charg6  de  Tobligation  de  les  foumir  & 

I'emprunteur,  si  le  notaire  ne  les  lui  paie  pas Q.  B. — Webster  dt  Du/resney  15  R. 

L.,  p.  210,  M.  L.  R.,  3  Q.  B.,  p.  43.  31  L.  C.  J.,  p.  100. 

178S*  The  rules  eonceining  the  duties  and  rights  of  advocates 
and  attorneys,  in  the  exercise  of  their  functions  before  the  several 
courts  of  Lower  Canada,  are  contained  in  the  Code  of  Civil  Procedure, 
and  in  the  rules  of  practice  of  such  courts  respectively. — [III.  89.] 

17S4.  The  rules  of  pi-escription  relating  to  advocates,  attorneys 
and  notaries  are  contained  in  article  2260. — [III.  89.] 


CHAPTER  FIFTH. 

OF  BROKERS,  FACTORS  AND  OTHER  COMMERCIAL  AGENTS. 

17SS*  A  broker  is  one  who  exercises  the  trade  and  calling  of 
negotiating  between  parties  the  business  of  buying  and  selling  or  any 
other  lawful  transactions. 

He  may  be  the  mandatary  of  both  parties  and  bind  both  by  his 
acts  in  the  business  for  which  he  is  engaged  by  them. — ff  L.  3,  De 
2)roxeneticis ;  Domat,  liv.  1,  tit.  17,  sec.  1,  n.  1 ;  C.  Com.,  74 ;  C.  L, 
2985 ;  Story,  Agency,  §  28  ;  Smith,  Merc.  Law,  507,  608.  [Ill  89.] 

DECISIONS  : — !•  Where  a  broker,  in  both  bought  and  sold  notes,  assumes 
to  be  the  mutual  agent  of  the  parties  interested,  the  mere  fact  of  his  being  a 
broker  will  raise  no  legal  presumption  of  his  being  such  mutual  agent ;  and  in 
the  absence  of  sufficient  evidence  of  his  being  authorised  by  both  parties  to  sign 
bought  and  sold  notes,  they  will  not  constitute  a  valid  memorandum  in  writing 
within  the  statute  of  frauds— C.  R — Si/me  vs  Reward,  1  L  0.  J.,  p.  19. 


Of  brokera,  factors  and  corrnnerciaZ  agents. — Art  1736.       101 

2.  In  an  action  for  damages  for  refusing  to  take  delivery  of  and  pay  for 
goods  bargained  and  sold  through  a  broker,  proof  of  the  contract  cannot  legally 
be  made  without  the  production  of  the  bought  as  well  as  the  sold  note,  or  without 
dne  notice  to  the  Defendants  to  produce  the  bought  note.— Smith,  J. — Oould  vs 
Binmore,  6  L.  C.  J.,  p.  296. 

3.  Dans  les  ventes  faites  par  des  courtiers,  (brokers),  il  leur  est  ngcessaire 
de  donner  un  avis  6crit,  bought  and  sold  notes,  tant  au  vendeur  qu'a  Tacheteur, 
de  la  transaction  qu'ils  ont  eftectu6e  pour  en  6tablir  la  validity  en  loi. — Smith,  J. 
— Tourville  vs  Essex,  8  L.  C.  J.,  p.  314. 

4.  The  writing  required  by  C.  C.  1235  to  be  signed  by  the  party  sought  to 
be  bound,  is  held  to  be  so  signed,  in  the  case  of  bargain  and  sale  of  goods, 
evidenced  by  the  bought  and  sold  notes  signed  by  the  broker  who  negotiates  the 
sale.  The  broker  may  prove,  by  parol  evidence,  his  authority  to  act  for  the 
parties  and  the  retention  by  the  parties  of  the  contract  notes  so  signed  is 
evidence  of  the  authority  of  the  broker  to  bind  them  in  the  form  therein  stated. 
— ^IfAOKiLT,  J. — Lusk  vs  Hope,  17  L  C.  J.,  p.  19. 

5.  A  broker's  authority,  by  his  own  writing  and  signature,  and  by  the 
delivery  of  the  bought  and  sold  notes,  to  bind,  as  between  themselves,  the  pur- 
chaser and  seller  making  a  transaction  through  him,  has  no  application  to  and 
cannot  dispense  him  from  the  necessity  of  making  proof  by  writing  when  he 
himself  seeks  to  recover  damages  against  his  own  customer,  in  respect  of  an 
alleged  purchase  and  re-sale  for  and  on  account  of  the  party  from  whom  he  has 
received  an  order  to  purchase.  In  such  case  he  has  two  things  to  prove.  First, 
his  own  authority  to  make  the  transaction  and  secondly  a  purchase  and  re-sale. 
The  first  may  be  proved  by  verbal  testimony,  but  the  second,  under  C.  C.  1235,  in 
order  to  bind  the  party  towards  himself,  requires  a  writing  when  the  sum  or 
value  exceeds  $50. — ^Q.  B. — Trenholme  dk  McLennan,  24  Ij.  C.  J.,  p.  305,  3  L.  N., 
p.  35. 

1788*  A  factor  or  commission-merchant  is  an  a^ent  who  is 
employed  to  buy  or  sell  goods  for  another,  either  in  his  own  name  or 
in  the  name  of  his  principal,  for  which  he  receives  a  compensation 
commonly  called  a  commission. — 3  Chitty,  Com,  Law,  193, 194  ;  Stoiy^ 
Agency,  §  33 ;  2  Pardessus,  404,  413  ;  1  Bell,  Com,,  408, 409  ;  Erskine', 
Instit,,  vol.  3,  tit.  3,  §  34.  [III.  89.] 

DECISIONS  : — When  a  broker  has  been  employed  by  a  principal  to  effect  a 
sale  of  timber  which  he  does  not  succeed  in  doing  and  the  timber  is  sold  in  the 
following  spring  without  his  agency,  the  words  used  in  a  letler  to  the  broker  by 
the  principal :  *<  I  shall  renew  the  transaction  next  spring,  if  the  timber  should 
<<  not  be  sold  sooner,  by  returning  you  the  specification  for  its  sale,"  form  a  mere 
unaccepted  promise  and  do  not  entitle  the  broker  to  claim  damages  for  breach 
of  contract. — A  broker  employed  to  sell  cannot  claim  brokerage  unless  he  has 
effected  a  sale  and  has  no  action  unless  contract  perfected. — Mbrbdith,  C.  J. — 
Stubbs  vs  Conroy,  2  Q.  L.  R.,  p.  53. 

2.  Action  was  brought  oo  a  written  contract,  dated  25th  September,  1875, 
by  which  the  Appellants  agreed  to  give  to  the  Respondent  '^  and  no  one  else,  the 
**  whole  and  sole  sale  of  as  much  of  our  farm  situated  at  Long  Point  and  known 
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^*  as  the  Dillon  Farm,  as  will  make  one  hundred  lots  of  10,000  square  feet  each. 
"  The  said  property  to  be  sold  by  him  in  lots  for  the  sum  of  $67,000  of  which  we 
*'  will  allow  him  the  sum  of  $7,000  for  costs  of  commission,  all  expenses  surveying 
"  lots  and  bringing  the  said  property  to  sale,  but  the  said  sum  of  $7,000  pro  rata 
«  at  $70  per  lot  will  be  paid  by  the  purchasers  out  of  their  first  payment  made  on 
"  their  respective  lots.''  The  Respondent  had  a  plan  made  and  went  to  some 
trouble  and  expense.  The  Respondent  sold  no  lots,  but  on  12th  June,  1877,  the 
Appellants  sold  two  lots  and  action  was  brought  for  $140,  the  stipulated  commis- 
sion on  these  lots.  It  was  htld  that  the  Respondent  was  something  more  than 
a  mere  mandaiaire  and  that  the  agreement  gave  him  an  interest  in  the  sale  on 
account  of  the  outlay  made  by  him,  which  was  only  to  be  returned  by  the  com- 
mission on  sales,  and  consequently  the  action  was  maintained. — Q.  B. — Dillon  & 
Borthwick,  3  L.  N.,  p.  202. 

3.  A  sale  of  goods  to  be  delivered  at  a  future  period,  admittedly  made 
without  any  intention  on  the  part  of  the  seller  to  deliver  or  on  the  part  of  the 
purchaser  to  receive  delivery  of  the  goods  and  on  the  understanding  that  the 
parties  should  settle  with  each  other,  at  the  period  for  delivey,  by  the  one  party 
paying  to  the  other  the  difference  between  the  price  of  sale  and  that  which  might 
prevail  at  the  period  fixed  for  delivery,  is  a  mere  gambling  transaction  and  there- 
fore illegal,  null  and  void. — A  commission  merchant  acting  for  the  vendor  in  such 
a  case  and  having  a  knowledge  of  the  true  nature  of  the  transaction,  cannot  re- 
cover from  the  vendor  monies  advanced  by  him  in  connection  with  such  sale 

Rainvillb,  J Shaw  vs  Carter^  26  L.  C.  J.,  p.  151. 

4.  M.  employed  T.,  a  real  estate  agent  to  sell  a  certain  property  belonging 
to  M.  T.  advertised  the  property  and  negotiated  with  several  persons,  one  of 
whom,  G,,  he  sent  to  M.,  who  shortly  afterwards  notified  T.  that  they  could  not 
agree  on  a  price,  and  that  he  wished  to  withdraw  the  property  from  T.'s  hands 
and  occupy  it  himself.  T.  thereupon  rendered  M.  his  account  for  advertising  the 
property  for  sale,  which  M.  paid.  Two  days  afterwards  M.  sold  the  property  to 
G.,  upon  which  T.  brought  an  action  to  recover  his  commission.  Held :  That  M. 
was  liable  to  T.  for  the  commission  on  this  price  of  sale. — 0.  R,^^Thomas  vs 
Merkley,  32  L.  C.  J.,  p.  207. 

1T3T«  Brokers  and  factors  are  subject  to  the  general  rules 
declared  in  this  title,  when  tliese  are  not  inconsistent  with  the  articles 
of  this  chapter. — [III.  91.] 

1738*  A  factor  whose  principal  resides  in  another  countiy  is 
personally  liable  to  third  persons  with  whom  he  contracts,  whether  the 
name  of  the  principal  be  known  or  not.  The  principal  is  not  liable  on 
such  contracts  to  third  parties,  unless  it  is  proved  that  the  credit  was 
given  to  both  principal  and  factor,  or  to  the  principal  alone. — Paley, 
Prin,  and,  Ag.,  248,  273,  282 ;  Story,  Agency,  §§  268,  290,  448  ;  2  Par- 
dessus.  Dr.  Com.,  404;  Smith,  Merc.  Law,  66.  [III.  91.] 

DECISIONS : — 1.  Persons  doing  business  generally  as  brokers  and  commis- 
sion merchants  sold  flour,  to  arrive  from  Chicago,  for  a  principal  resident  there* 
The  name  of  the  principal  was  declared  in  the  contract  note  and  the  agents  signed 
as  '^  commission  agents '' : — Held  :  That  the  agents,  not  having  the  goods  in  their 
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possession  or  under  their  control,  could  not  be  considered  ^'  factors  "  under  arti- 
cle 1738  C.  C.|but  were  merely  brokers.  The  term '' commission  agent ''  is  not  sy no- 
nomous  with  *'fiw5tor."  The  definitions  of  "broker"  and  factor"  in  articles 
1735  and  1736  C.  C.  are  not  to  be  interpreted  literally  as  establishing  a  strict  rule, 
but  as  general,  comprehensive  definitions,  subject  to  interpretation  and  extension 
according  to  the  ordinary  distinctions  applied  to  these  two  classes  of  agents.  The 
possession  or  control  of  the  goods  of  the  principal  by  the  factor  distinguishes  him 
from  a  broker.  This  distinction  is  the  real  foundation  of  the  exceptional  liability 
which  attaches  to  a  factor  when  contracting  for  a  foreign  principal.  The  broker, 
like  other  commercial  agents,  incures  no  personal  liability,  if  he  does  not  exceed 
his  instructions ;  the  factor,  on  the  contrary,  acting  for  a  foreign  principal,  is  per- 
sonally responsible  as  if  he  were  principal.  Although  the  personal  liability  of 
the  factor  or  commuHonnaire  is  by  law  presumed  when  he  acts  for  a  foreign 
principal,  yet  he  may  always  free  himself  from  such  liability  by  the  contract  itself 
or  destroy  the  legal  presumption  by  the  circumstances  attending  the  transaction. 
— .Q.  B Crane  &  Nolan,  19  L.  C.  J.,  p.  309 Mackat,  J.— 4  R.  L.,  p.  657. 

2.  Where  Plaintiffs  bought  from  the  Defendants,  whom  they  knew  to  be 
the  agents  of  a  firm  at  Swansea,  Wales,  certain  coal,  to  be  shipped,  it  was  held 
that  the  Defendants  were  not  personally  bound,  they  having  acted  merely  as 

mandataries  and  not  having  the  goods  in  their  possession.— Johnson,  J. Evans 

vs  McLea,  2  L.  N.,  p.  370. 

3.  But  it  was  held  in  Appeal  that  commission  merchants  whose  principals 
reside  abroad  are  personally  liable  on  a  contract  signed  by  them  in  their  own 
name,  though  the  contract  itself  showed  their  quality  as  commission  agents  and 
it  was  known  to  the  other  party  that  they  were  selling  goods,  to  arrive,  from 
foreign  principals. — Q.  B — Evans  &  McLea,  1  Q.  B.  R,  p.  201,  4  L.  N.,  p.  76. 

4.  Where  the  Plain tifif  sued  as  having  sold  certain  books  for  one  Pilon  of 
Paris,  France,  but  the  contract  produced  showed  that  it  was  a  contract  between 
the  said  Pilon  and  the  Defendant  and  it  made  no  mention  of  the  Plaintiff's  inter- 
est in  the  matter,  it  was  held  that  the  action  did  not  lie  as  taken. — ^Q.  B. — Douire 
&  DansereaUf  3  L  N.,  p.  22. 

5.  Similar  decision — ^Torranoe,  J. — Dansereau  vs  Keller,  3  L.  N.,  p.  240. 

6.  Que  le  sous-agent  ou  sous-facteur  d*un  principal  Stranger,  qui  achete  des 
effets  dans  la  Province  de  Quebec,  est  responsable  personnellement  pour  le  prix 
des  effets  achetes,  mdme  s'il  declare  le  nom  de  Tagent  principal  residant  dans  la 
Province,  lors  de  I'achat.— Mathieu,  J. — Lemire  vs  Dixon,  11  K.  L.,  p.  323. 

7.  Que  le  facteur  ou  agent  d'un  principal  residant  en  pays  Stranger  est  seul 
responsable,  personnellement,  envers  les  tiers,  et  que  les  personnes  employees 
par  ce  &cteur  ou  agent,  qui  est  leur  mandant,  ne  sont  pas  responsables,  person- 
nellement, des  transactions  faites  au  nom  de  leur  mandant Q.  B. — Dixon  Jc 

Etu,  7  L.  N.,  p.  213. 

1730*  Any  person  may  contract  for  the  purchase  of  goods  with 
any  agent  entrusted  with  their  possession  or  to  whom  the  same  have 
been  consigned,  and  may  receive  the  same  from  such  agent  and  pay 
him  the  price  thereof,  and  such  contract  and  payment  is  binding 
upon  the  owner  of  the  goods,   notwithstanding  the   purchaser   has 


^ 
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notice  that  he  is  contracting  only  with  an  agent. — C.  S.  C,   ch.  59, 

sec.  1.  [Ill  91.] 

DECISIONS  : — 1.  The  proprietor  of  goods  cannot  claim  them  by  revendica- 
tion,  as  his  property,  while  they  are  in  the  hands  of  a  party  having  a  lien  upon 
them  for  advances  made  to  a  third  party  from  whom  the  party  in  possession  had 

received  them A  lien  for  advances  is  good  as  against  the  owner  of  goods  mider 

the  statute  10  and  11  Vict,  ch.  10,  s.  4,  when  made  for  the  pledgor's  own  private 
purposes,  or  to  carry  out  a  contract  between  pledgor  and  pledgee,  although  the 
pledgee  knows  of  the  ownership  not  being  in  the  pledgor,  so  long  as  the  pledgee 
has  not  notice  from  the  owner  that  the  pledgor  has  no  authority  to  pledge. — Under 
10  and  1 1  Victr,  c.  10,  s.  4,  knowledge  by  the  pledgee  that  the  pledgor  was  not 
the  owner,  does  not  make  him  malajide  as  regards  the  owner  in  advances  made 
on  the  goods  by  pledgee  to  pledgor  for  private  purposes  of  the  pledgor,  or  to 
carry  out  a  contract  between  pledgee  and  pledgor,  so  long  as  the  pledgee  is 
without  notice  that  the  pledgor  had  no  authority  from  the  owner  to  pledge  the 
goods. — ^The  lien  is  not  extinguished  by  the  pledgee  transferring  to  a  third  party 
for  value,  negociable  notes  which  he  had  taken  for  the  advances,  if  the  notes 
came  back  again  into  the  pledgee's  hands  in  consequence  of  not  being  paid  at 
maturity.— Q.  B. — Johnson  d:  Lomer  6  L.  C.  J.,  p.  77. 

2.  An  agent  (a  horse  dealer),  in  possession  of  horses,  gives  a  good  title  to  a 
purchaser  in  good  faith  as  against  his  principal  the  proprietor,  under  the  chapter 

59  C.  S.  C ^Q.  B Davis  &  Beavdrt/f  6  L.  C.  J.,  p.  163.— Smith,  J 6  L.  C.  J., 

p.  134. 

3.  The  purchaser  of  a  car  load  of  barley  paid  the  price  thereof  to  the  ven- 
dor's agent,  from  whom  he  received  the  grain,  and  who  was,  moreover,  named  in 
the  bill  of  lading  as  consignee.  It  was  held  that  the  bill  of  lading  constituted  a 
written  authority  to  the  consignee  to  control  the  consignment  and,  having, 
delivered  it  to  receive  the  price,  and  his  receipt  was  a  valid  discharge  to  the 
purchaser  (C.  C.  1751  &  2421.)— Q.  B — Lambert  &  Scott,  M.  L.  R.,  2  Q.  B.,  p.  340. 

See  also  cases  noted  at  C.  C.  1 740. 

1740.  Any  agent  entrusted  with  the  possession  of  goods,  or  of 
the  documents  of  title  thereto,  is  deemed  the  owner  thereof  for  the 
following  purposes,  that  is  to  say  : 

1.  To  make  a  sale  or  contract,  as  mentioned  in  the  last  preceding 
article ; 

2.  To  entitle  the  consignee  of  goods  consigned  by  such  agent,  to 
a  lien  thereon  for  any  money  or  negotiable  security  advanced  or  given 
by  him  to  or  for  the  use  of  such  agent,  or  received  for  him  by  such 
agent  for  the  use  of  the  consignee,  in  like  manner  as  if  such  agent 
were  the  true  owner  of  the  goods ; 

3.  To  give  validity  to  any  contract  or  agi*eement,  by  way  of  pledge, 
lien  or  security,  made  in  good  faith  with  such  agent,  as  well  for  an 
original  loan,  advance  or  payment  made  upon  the  security  of  the 
goods  or  documents,  as  for  any  other  or  continuing  advance  in  respect 
thereof ; 


Of  brobrSy  factors  and  coniviercial  agents. — Art,  llJIfi.       105 

4.  To  make  such  contract  binding  upon  the  owner  of  the  goods 

and  on   all   other  persons   interested   therein,    notwithstanding  the 

person  claiming  such  pledge  or  lien  had  notice  that  he  was  contracting 

only  with  an  agent. — C.  S.  C,  ch.  59,  sec.  2.  [III.  91.] 

DECISIONS  : — 1-  A  person  who  insures  as  agent  for  another,  cannot  sue  for 
indemnity  in  his  own  name  as  principal. — ^If  a  consignee  sues  for  indemnity  under 
a  policy  afiected  in  his  own  name,  upon  goods  belonging  to  another  and  consigned 
to  him,  he  must  show  an  insurable  interest  in  such  goods  to  entitle  him  to  reco- 
ver, and  he  can  only  recover  the  amount  in  which  he  shows  himself  to  be  so 
interested. — ^The  possession  of  the  bill  of  lading  iaprimd  facie  evidence  of  pro- 
prietorship ;  but  it  is  insufficient  to  constitute  an  insurable  interest  in  the  con- 
signee, if  it  be  shown  aliunde  that  he  is  not  the  proprietor  of  the  goods. — To 
entitle  a  consignee  of  goods  lost  or  damaged  in  transitu,  to  recover  under  a  policy 
taken  out  upon  them  in  his  own  name,  he  must  show  pecuniary  and  appreciable 
interest  in  such  goods,  arising  from  a  lien  upon  them ;  which  lien  may  be  for 
advances  in  respect  of  them  for  a  general  balance  or  otherwise.  But  however  it 
may  be  created,  it  must  attach  specifically  upon  the  goods  covered  by  the  policy. 
— Smith,  J Ousaek  vs  Mutual  Ineee.  Co.  of  Buffalo,  6  L.  C.  J.,  p.  97. 

2.  Le  commer9ant  qui  revolt  une  consignation  d'effets  a  le  droit  d'appliquer 
le  produit  de  la  vente  de  ces  effets  en  deduction  d'un  compte  que  celui  qui  a 
consign^  lui  devait.-»ToBRANOB,  J. — Stahh  va  Lord,  5  R.  L.,  p.  181. 

3.  Goods  held  under  a  duly  endorsed  warehouse  receipt,  as  collateral  secur- 
ity for  advances,  may  be  properly  and  legally  insured  as  being  the  property  of  the 
holder  of  such  receipt,  being  the  party  who  made  the  advances. — Q.  B. —  Wilson 
&  CiHMns  Ins.  Co.,  19  L.  C.  J.,  p.  175. 

4.  A  warehouse  receipt  given  by  a  warehouseman,  when  the  goods  in  ques. 

tion  are  not  in  his  possession,  is  null  and  void Q.  B. —  Williamson  dt  Rhind,  22 

L.  C.  J.,  p.  166. 

5.  In  the  month  of  August,  1870,  Rutherford  Brothers,  of  Newfoundland, 
shipped  a  cargo  of  fish  which  they  consigned  to  Respondents  at  Montreal,  in  the 
name  of  Ridley^  Sons.  Before  the  ship,  which  was  bearer  of  the  bill  of  lading,  arrived 
at  Montreal,  Ridley  &  Sons  failed  and  Rutherford  Brothers  notified  the  Respon- 
dents not  to  pay  them  the  proceeds  of  cargo,  but  to  hold  the  same  for  them, 
Rutherford  Brothers.  This  letter  was  acknowledged  by  Respondents  without 
objections  taken  to  request.  The  ship  arrived  at  Montreal  and  an  agreement 
was  made  that  Respondents  should  sell  the  cargo,  and  proceeds  to  abide  decision 
of  Court  on  question  whether  Respondents  were  entitled  to  retain  proceeds  for  a 
balance  of  $12,000  due  to  them  by  Ridley  &  Sons.  The  Court  below  recognized  the 
lien.  Judgment  reversed  in  Appeal.  Held: — Ridley  &  Sons  had  no  title  or  right  of 
property  in  the  cargo.  They  were  mere  agents  to  receive  proceeds  for  Rutherford 
Bros.  Latter  could  revoke  power  of  attorney,  as  no  advances  were  made  on  this 
cargo,  no  lien  for  general  balance  to  Ridley  &  Sons. — Stabb  d;  Lord,  M.,  22nd 
March,  1875.  (Monk  and  Ramsay,  dissenting.)  (Noted  in  DeBellefeuille's  Code 
annot6  at  C.  C,  1740. 

6.  Where  there  is  a  power,  by  law,  to  sell,  a  purchaser  may  obtain  from  the 
vendor,  even  as  against  the  real  owner,  a  good  title,  but  that  cannot  extend,  by 
implication,  to  pledge.  (See,  now  C.  C.  1966.) — Privy  Council..^  App.Cas.,p.  664. 

See  also  cases  noted  at  C.  C.  1739. 
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1741.  In  case  any  person  having  a  valid  lien  and  security  on 
any  goods  or  documents  of  title  or  negotiable  security,  in  respect  of  a 
previous  advance  upon  a  contract  with  an  agent,  gives  up  the  same  to 
such  agent,  upon  a  contract  for  the  pledge,  lien  or  security  of  other 
goods,  or  of  another  document  or  security,  by  such  agent  delivered  to 
him  in  exchange,  to  be  held  upon  the  same  lien  as  the  goods,  document 
or  security  so  given  up,  then  such  new  contract,  if  in  good  faith,  is 
deemed  a  valid  contract,  made  in  consideration  of  a  present  advance 
in  money,  within  the  provisions  of  this  chapter,  but  the  lien  acquired 
under  such  new  contract,  on  the  goods,  document  or  security,  deposited 
in  exchange,  cannot  exceed  the  value  of  the  goods,  document  or  secur- 
ity, so  delivered  up  and  exchanged. — C.  S.  C,  ch.  59,  sec  3.    [III.  91.] 


1742.  Such  contracts  only  are  valid  as  are  mentioned  in  this 
chapter,  and  such  loans,  advances  and  exchanges  only  are  valid  as  are 
made  in  good  faith  and  without  notice  that  the  agent  making  the  same 
has  no  authority  so  to  do,  or  that  he  is  acting  in  bad  faith  against  tlie 
owner  of  the  goods. — C.  S.  C,  ch.  59,  sec.  4.  [III.  91.] 

174S.  Loans,  advances  and  exchanges  in  good  faith,  though  made 
with  notice  of  the  agent  not  being  the  owner,  but  without  notice  of 
his  acting  without  authority,  bind  the  owner  and  all  other  persons 
interested  in  the  goods,  documents  or  security,  as  the  case  may  be. — C. 
S.  C,  ch.  59,  sec.  6.   [III.  93.] 


1744.  No  antecedent  debt  owed  by  an  agent  entrusted  with  the 
possession  of  goods  or  the  documents  of  title  thereto,  can  be  the  subject 
of  any  lien  or  pledge  of  such  goods  or  documents,  nor  can  the  agent 
for  any  purpose  relating  to  such  goods  deviate  from  the  orders  or 
authority  received  from  his  principal. — C.  S.  C,  ch.,  59,  sec.  5.  [III.  93.] 

1745.  Bills  of  lading,  warehouse-keeper's  or  wharfinger  s  receipts 
or  orders  for  delivery  of  goods,  bills  of  inspection  of  potcush  or  pearl- 
ash,  and  all  other  documents  used  in  the  ordinary  course  of  business, 
as  proof  of  the  possession  or  control  of  goods,  or  purporting  to  autho- 
rize, either  by  endorsement  or  by  delivery,  the  possessor  of  any  such 
document  to  transfer  or  receive  goods  thereby  represented,  are  deemed 
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documents  of  title  within  the  provisions  of  this  chapter. — C.  S.  C,  ch. 

59,  sec.  7.  [III.  93.] 

DECISIONS: — 1*  A  transfer  of  goods  may  be  validly  made  to  a  banking 
institution  by  the  delivery  of  a  warehouse  receipt  without  endorsement. — C.  R. — 
MoIsoiCb  Bank  vs  JoneSf  9  L.  C.  J.|  p.  81. 

2.  That  a  document  in  the  form  following  was  a  warehouse  receipt,  and  not 
a  mere  delivery  order: — "Received  from  Ritchie,  Gregg,  Gillespie  &  Co.  on 
*•  storage^  in  yard  Grey  Nun  Street,  the  following  merchandise,  viz :  —  (300)  Three 
'<  hundred  tons  No.  1  Clyde  pig  iron,  storage  free  till  opening  of  navigation,  deli- 
"  verable  only  on  the  surrender  of  this  receipt  properly  indorsed.  Montreal,  5th 
'^  March,  1873,  Thomas  Robertson  &  Co." — That  the  parties  signing  the  above 
warehouse  receipt,  unpaid  vendors  of  the  iron,  could  not  pretend  that  it  was  not 
a  warehouse  receipt,  inasmuch  as  they  were  not  warehousemen,  as  against  a  holder 
of  such  receipt  in  good  &ith.— That  such  warehouse  receipt  may  be  transferred 
by  endorsement  as  collateral  security  for  a  debt  contracted  at  the  time,  in  good 
fiuth,  the  pledgee  having  no  notice  that  the  pledgor  is  not  authorized  to  pledge,  the 
proof  of  such  knowledge  being  on  the  party  signing  the  receipt,  and  that  an 
obligation  contracted  at  the  time  may  be  made  to  cover  future  advances,  but 
not  past  indebtedness ^Q.  B — Robertson  d:  LajoiCf  22  L.  C.  J.,  p.  169. 

3.  Que  par  la  loi  permettant  cette  transaction,  il  n'est  n'est  pas  loisible  k  un 
propria taire  d'effets  de  les  transporter  comme  si^retS  par  re9U  de  gardiens 
d*entrepdts,  pour  d'autres  avances  que  celles  qui  sont  faites  au  temps  du  trans- 
port— ^Que  les  effets  ou  marchandises  dans  Pespdce  du  bois  de  sciage,  transport's 
par  re^us  de  gardien  d^entrepots  comme  garantie  d'avances  faites,  ne  se  trouvent 
pas  en  la  possession  actuelle  du  creancier  jusqu^i  ce  que  ce  cr^ancier  ezerce  le 
droit  de  vendre  ce  qui  lui  est  donn6  par  les  re^us,  et  si  le  d'biteur  fait  faillite 
avant  la  vente  de  ces  effets  ou  marchandises,  le  surplus  du  produit  de  la  vente 
aprds  le  paiement  de  la  somme  garantie,  doit  Sire  remis  au  syndic  du  failli. — ^Q.  B. 
•^Perkins  &  Boss,  10  R.  L.,  p.  263. 

4.  Warehouse  receipts  granted  without  authority  by  the  President  and 
secretary  of  a  company  not  doing  business  as  warehousemen,  are  invalid. — Q.  B. 
^Hearle  &  Rhindj  22  L.  C.  J.,  p.  239. 

5.  Que  celui  qui  vend  a  terme  des  marchandises  a  une  personne  insolvable^ 
ignorant  Pinsolvabilite  de  Tacheteur,  qu'il  d'couvre  ensuite,  n'a  pas  le  droit  de 
les  revendiquer,  en  all6guant  la  fraude  et  rinsolvabilit6,  si  Pacheteur,  avant  la 
revendication,  les  a  transportees  k  une  banque  comme  garantie  collafrale  d'un 
pr#t  par  re^u  d*entrep6t Q.  B — Moss  d:  Banque  St  Jean,  15  R.  L.,  p.  353. 

1746*  Any  agent  possessed  of  any  document  of  title,  whether 
derived  immediately  from  the  owner  of  the  goods,  or  obtained  by 
reason  of  the  agent  having  been  entrusted  with  the  possession  of  the 
goods,  or  of  any  document  of  title  thereto,  is  deemed  to  be  entrusted 
with  the  possession  of  the  goods  represented  by  such  document  of 
title.— C.  S.  C,  ch.  59,  sec.  8.  [III.  93.] 

1T47.  Any  contract  pledging  or  giving  a  lien  upon  any  docu- 
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ment  of  title,  is  deemed  a  pledge  of  and  lien  upon  the  goods  to  which 
it  relates,  and  the  agent  is  deemed  the  possessor  of  the  goods  or  docu- 
ments of  title,  whether  the  same  be  in  his  actual  custody  or  be  held 
by  any  other  person  for  him  or  subject  to  his  control. — C.  S.  C,  ch. 
59,  sec.  9.  [III.  93.] 

1T48.  When  a  loan  or  advance  is  made  in  good  faith,  to  an 
agent  entrusted  with  and  in  possession  of  goods  or  documents  of  title, 
on  the  faith  of  any  contract  in  writing  to  consign,  deposit,  transfer  or 
deliver  such  goods,  or  documents  of  title,  and  the  same  are  actually 
received  by  the  person  making  the  loan  or  advance,  either  at  the 
time  of  the  contract  or  at  a  time  subsequent  thereto,  without  notice 
that  the  agent  is  not  authorized  to  make  the  pledge  or  security,  such 
loan  or  advance  is  deemed  a  loan  or  advance  upon  the  security  of  the 
goods  or  documents  of  title  within  the  provisions  of  this  chapter. — 
C.  S.  C,  ch.  59,  sec.  10.  [III.  93.] 

1749*  Every  contract,  whether  made  directly  with  the  agent  or 
with  a  clerk  or  other  person  on  his  behalf,  is  deemed  a  contract  with 
such  agent. — C.  S.  C,  ch.  59,  sec.  11.  [III.  93.] 

1750.  Every  payment,  whether  made  by  money,  bill  of  exchange 
or  other  negotiable  security,  is  deemed  an  advance  within  the 
provisions  of  this  chapter. — C.  S.  C,  ch.  59,  sec.  12.  [III.  93.] 

1751«  Every  agent  in  possession  of  goods  or  documents  as 
aforesaid  is  for  the  purposes  of  this  chapter  taken  to  be  entrusted 
therewith  by  the  owner,  unless  the  contrary  is  shewn  in  evidence. — 
C.  S.  C,  ch.  59,  sec.  13.  [III.  93.] 

1752.  Nothing  contained  in  this  chapter  lessens  or  affects  the 
civil  responsibility  of  the  agent  for  the  breach  of  any  obligation,  or 
the  non-fulfilment  of  his  orders  or  authority. — C.  S.  C,  ch.  59,  sec.  14. 
[III.  93.] 

1753.  Notwithstanding  any  of  the  foregoing  articles,  the  owner 
may  redeem  any  goods  or  documents  of  title  pledged  as  aforesaid,  at 
any  time  before  the  same  have  been  sold,  upon  repayment  of  the 
amount  of  the  lien  thereon,  or  restoration  of  the  securities  in  respect 
of  which  the  lien  exists,  and  upon  payment  or  satisfaction  to  the 
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agent,  of  aaiy  sum  of  money  for  or  in  respect  of  which  such  agent  is 
entitled  to  retain  the  goods  or  documents  by  way  of  lien  against  such 
owner  ;  or  he  may  recover  from  the  person  with  whom  any  goods  or 
documents  have  been  pledged,  or  who  has  any  lien  thereon,  any 
balance  or  sum  of  money  remaining  in  his  hands  as  the  produce  of 
the  sale  of  the  goods,  after  deducting  the  amount  of  the  lien  under 
the  contract.— 0.  S.  C,  ch.  59,  sec.  20.     [III.  95.] 

17S4*  In  case  of  the  bankruptcy  of  any  agent,  and  in  case  the 
owner  of  the  goods  redeem  the  same,  he  is  held,  in  respect  of  the  sum 
paid  by  him  on  account  of  the  agent  for  such  redemption,  to  have  paid 
the  same  for  the  use  of  such  agent  before  his  bankruptcy,  or  in  case 
the  goods  have  not  been  so  redeemed,  the  owner  is  deemed  a  creditor 
of  the  agent  for  the  value  of  the  goods  so  pledged  at  the  time  of  the 
pledge,  and  may  in  either  case  claim  or  set  off  the  sum  so  paid,  or  the 
value  of  such  goods,  as  the  case  may  be. — C.  S.  C,  ch.  59,  sec.  21. 
[III.  95.] 

CHAPTER  SIXTH. 

OF  THE   TERMINATION   OF   MANDATE. 

17I(S*  Mandate  terminates  : 

1.  By  revocation  ; 

2.  By  the  renunciation  of  the  mandatary  ; 

3.  By  the  natural  or  civil  death  of  the  mandator  or  mandatary  ; 

4.  By  interdiction,  bankruptcy,  or  other  change  in  the  condition 
of  either  party  by  which  his  civil  capacity  is  affected  ; 

5.  By  the  cessation  of  authority  in  the  mandator  ; 

6.  By  the  accomplishment  of  the  business  or  the  expiration  of 
the  time  for  which  the  mandate  is  given  ; 

7.  By  other  causes  of  extinction  common  to  obligations.— ^L.  12, 
§  16,  L.  22,  §  11,  L.  27,  §  3,  L.  26,  in  pr.  Mandati  ;  Cod.,  L.  15,  Man- 
cZati ;  Pothier,  ifanria^,  nn.  38  et  seq.,  101,  103,  111,  112,  113,  120; 
Domat,  liv.  1,  tit.  15,  sec.  4  ;  Troplong,  Mandaty  744  et  seq  ;  Story 
Bailments,  §§  202  to  211  ;  Clamageran,  300  et  seq.,  332  et  seq  ;  C.  C, 
1138  ;  C.  N.,  2003.    [III.  95.] 

1756*  The  mandator  may  at  any  time  revoke  the  mandate,  and 
oblige  the  mandatary  to  return  to  him  the  procuration,  if  it  be  an 
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original  instrument. — fflt.  12,  §16,  Mandati;  Vothier,  ManeUit,  loc. 
cit ;  Troplong,  Mandat,  764  et  seq  ;  C.  L.,  2997  ;  C.  K  2004.  [Ill,  95.] 
DECISIONS: — 1.  Authority  given  to  an  agent  cannot  be  revoked  when  in 
part  executed  and,  therefore,  when  goods  have  been  sent  to  a  commission  mer- 
chant for  sale,  the  principal  could  not  revoke  the  authority  of  his  agent,  after  the 
latter  had  sold  the  goods  for  a  specified  price,  with  option  to  the  buyer  to  accept 
the  sale  within  one  week,  which  period  had  not  elapsed  at  the  date  of  the  revo^ 
cation. — Q.  B.^Lynn  ds  Cochrane,  23  L.  C.  J.,  p.  235. 

2.  Le  mandant  peut,  aux  termes  de  Particle  1756  C.  C,  revoquer  sa  procu- 
ration quand  bon  lui  semble,  aucune  loi  ne  lui  interdit  de  renoncer  k  cette 
faculty.  II  lui  est  loisible  6galement  de  determiner  a  Tavance  et  k  forfait  les  dom- 
mages  interSts  qui  seront  dus  pour  le  cas  ou,  manquant  a  ses  engagements,  il 
empdche  rex^cution  du  mandat.— /?ouu  db  Cassation,  Belgiqub. — Pr^sidence  k 
M.  de  Long6 13  K.  L.,  p.  315. 

3.  Agency,  whether  constituted  for  a  valuable  consideration  or  not,  is  always 
revocable  at  the  will  of  the  mandator.  The  agent  has,  according  to  circumtances, 
a  right  to  indemnity  for  actual  loss  suffered  by  him  through  the  revocation.  Loss 
of  profits  infuturo  cannot  enter  into  the  computation  of  such  damages. — ^Q.  B. — 
Canilie  is  Coaticook  Cotton  Co.y  31  L.  C.  J.,  p.  151,  15  H.  L.,  p.  524.— Johnson,  J  — 
30  L.  C.  J.,  p.  135,  M.  L.  R.,  3  S.  C,  p.  9. 

17ST«  The  appointment  of  a  new  mandatary  for  the  same 
business  has  the  effect  of  a  revocation  of  the  first  appointment 
from  the  day  on  which  the  former  mandatary  has  been  notified  of  the 
new  appointment. — L.  31,  §  fin.,  Dfiprocurat;  Pothier,  Jfa?icZa^,  114 
et  seq  ;  Domat,  loc.  cit,  n.  2  ;  C.  L.,  2999  ;  Story,  Bailments,  §  208  ; 
C.  N.,  2006,  [III.  95.] 

WSH»  If  notice  of  the  revocation  l>e  given  to  the  mandatary 
alone,  it  does  not  affect  third  persons  who  in  ignorance  of  it  have 
contracted  with  the  mandatary,  saving  to  the  mandator  his  right 
against  the  latter.— Pothier,  Mandat,  121 ;  C.  C,  1728  ;  C.  L.,  2998  ; 
C.  N.,  2005.  [III.  95.] 

17SO.  The  mandatary  may  renounce  the  mandate  after  accept- 
ance, on  giving  due  notice  to  the  mandator.  But  if  such  renunciation 
be  injurious  to  the  latter,  the  mandatary  is  answerable  in  damages, 
unless  there  is  a  reasonable  cause  for  the  renunciation.  If  the 
mandatary  be  acting  for  a  valuable  consideration  he  is  liable  accord- 
ing to  the  general  rules  relating  to  the  inexecution  of  obligations. — -f 
L.  22,  §  11,  L.  5,  §  1,  L.  23,  L.  24,  L.  25,  Maiidati  ;  Pothier,  Mandiit, 
nn.  88,  89  et  seq. ;  Domat,  loc.  cit.,  nn.  3,  4,  5  ;  Troplong,  MaTidat,  806, 
382  ;  Story,  Agency,  §  478 ;  C.  C,  Title  of  Ohligationn,  ch.  6  ;  C.  N., 
2007.  [III.  97.] 
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1T60.  Acts  of  the  mandatary,  done  in  ignorance  of  the  death  of 
the  mandator  or  other  cause  whereby  the  mandate  is  extinguished, 
are  valid. — ffYu  26,  Mandati ;  Pothier,  Mandat,  106  ;  Domat,  loc.  cit, 
n.  7  ;  Troplong,  Mandajty  811  et  seq. ;  Story,  Bailments,  §§  204,  205  ; 
C.  N.,  2008;  C.  C,  1720,  1728.  [Ill  97.] 

1T61»  The  legal  representatives  of  the  mandatary,  having  a 
knowledge  of  the  mandate  and  not  being  incapacitated  by  minority 
or  otherwise,  are  bound  to  give  notice  of  his  death  to  the  mandator 
and  to  do,  in  business  already  begun,  whatever  is  immediately 
necessary  to  protect  the  latter  from  loss. — JEfArg.  ex  leg.  40,  Pro  socio ; 
Pothier,  Mandat,  n.  101 ;  Troplong,  Mandat,  830, 835,  836, 837  :  Story, 
Bailraents,  202  ;  C.  N.,  2010.   [III.  97.] 
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OF  LOAN. 


GENERAL   PROVISIONS. 


ITCSS.  Loans  are  of  two  kinds : 

1.  The  loan  of  things  which  may  be  used  without  being  destroyed, 
called  loan  for  use  (comviodatum)  ; 

2.  The  loan  of  things  which  are  consumed  by  the  use  made  of 
them,  called  loan  for  consumption  {mivtuum), — ff  L.  2,  De  rebus 
creditis :  Jones,  Bailments,  74 ;  Story,  Bailments,  ^219  et  seq. ;  C. 
L.,  2862 ;  C.  N.,  1874.  [Ill  97.] 
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CHAPTER  FIRST. 


OF  LOAN  FOR  USE  (COMMODATUM,) 


SECTION   I. — GENERAL    PROVISIONS. 

1763*  Loan  for  use  is  a  contract  by  which  one  party,  called  the 
lender,  gives  to  another,  called  the  borrower,  a  thing  to  be  used  by 
the  latter  gratuitously  for  a  time,  and  then  to  be  returned  by  him  to 
the  former. — -jf  L.  1,  §  1,  L.  3,  §  4,  L.  5,  §  comiiiodcUi  ;  Instit.,  liv.  3, 
tit.  15,  §  2,  in  Jin. ;  Pothier,  Prey;  d  usage,  Introd.  et  ch.  1,  sec.  1,  art. 
1 ;  Troplong,  Pr^t,  13  et  seq.  ;  Jones,  loc.  cit ;  Story,  loc.  cit. ;  C.  L., 
2864 ;  C.  N.,  1875,  1876.  [III.  97.] 

1764.  The  lender  continues  to  be  the  owner  of  the  thing  lent. 
— :fh.  8,  L.  9,  Com  mod/ Ui ;  Pothier,  Pr^  d  usage,  4  (2e  alin.) — Trop- 
long, Pret,  16  ;  C.  L.,  2866  ;  C.  N.,  1877.  [III.  97.] 

17BS*  Every  thing  may  be  loaned  for  use  which  may  be  the 
object  of  the  contract  of  lease  or  hire. — C.  C,  1605,  1606  ;  Pothier 
Pr.  d  U8,,  11 ;  C.  N.,  1878.  [III.  97.] 

SECTION   II. — OF  THE   OBLIGATIONS  OF  THE   BORROWER. 

1766.  [The  borrower  is  bound  to  bestow  the  care  of  a  prudent 
administrator  in  the  safe-keeping  and  preservation  of  the  thing 
loaned.] 

He  cannot  apply  the  thing  to  any  other  use  than  that  for  which 
it  is  intended  by  its  nature  or  by  agreement. — Instit.,  liv.  3,  tit.  15, 
§  2  ;  jf  L.  1,  §  4,  De  ohlig.  et  act, ;  L.  5,  §§  2,  5,  7,  8  ;  L.  18,  Commodati ; 
Pothier,  Pr,  d  us.,  48 ;  C.  N.,  1880.  [III.  99.] 

1T6T.  If  the  borrower  apply  the  thing  to  any  other  use  than 
that  for  which  it  is  intended,  or  use  it  for  a  longer  time  than  is  agreed 
upon,  he  is  liable  for  the  loss  of  it  arising  even  from  a  fortuitous 
event, — Authorities  cited  under  the  preceding  article ;  Pothier,  Pr.  d 
U8.,  58,  60;  C.  N.,  1881.  [III.  99.] 
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1768*  If  the  thing  lent  be  lost  by  a  fortuitous  event  from  which 
the  borower  might  have  preserved  it  by  using  his  own,  or  if  being 
unable  to  save  both  things  he  prefer  to  save  his  own,  he  is  liable  for 
the  loss. — -j/^L.  5,  §  4,  CorriTnodaii  ;  Cod,  L  1,  De  Commodato  ;  Pothier 
Pr.  A  118.,  56  :  Story,  Bailments,  %  246  to  251  ;  C.  N.,  1882.    [IIL  99.] 

1769*  If  the  thing  deteriorate  by  the  use  alone  for  which  it  is 
lent  and  without  fault  on  the  part  of  the  borrower,  he  is  not  liable  for 
the  deterioration. — ff  L.  10,  im.  pi\  L.  25,  Comviodati  ;  Pothier,  PrSt  ct 
U8.,  38,  39,  55,  69  :  C.  N.,  1884.  [III.  99.] 

1770*  The  bori-ower  cannot  retain  the  thing  lent  for  a  debt  due 
to  him  by  the  lender,  unless  such  debt  is  for  expenses  necessarily 
incurred  in  the  preservation  of  the  thing. — -f  L.  18,  §  2,  Commodati, 
Code.,  L  4,  De  conimodato  ;  Pothier,  Pr.  d  it*.,  43,  44,  82  ;  Troplong, 
Pret,  128  ;  Vinnius,  Quaist  Selectee,  liv.  1,  c.  5  :  C.  N.,  1885.    [III.  99.] 

1771.  If  in  order  to  use  the  thing  the  borrower  have  incurred 
expense,  he  is  not  entitled  to  recover  it  from  the  lender. — ff  L,  18,  §  2, 
CWwioda^i  ;  Pothier,  Pr.  A  usage,  81 ;  C.  N.,  1886.  [III.  99.] 

I772«  If  several  pei-sons  conjointly  borrow  the  same  thing,  they 
are  jointly  and  severally  obliged  toward  the  lender. — ffh.  5,  §  15,  L. 
21  §  1.  Coi)ivu)dati  ;  Pothier,  Pret  d  usage,  65  :  C.  N.,  1887.  [III.  99.] 


SECTION  III. — OF  THE  OBLIGATIONS  OK   THE    LENDER. 


1778.  The  lender  cannot  take  back  the  thing,  or  disturb  the 
ooiTower  in  the  proper  use  of  it,  until  after  the  expiration  of  the  term 
^iST^ed  upon,  or,  if  there  be  no  agi'eement,  until  after  the  thing  has 
^^  Used  for  the  pui-pose  for  which  it  was  boiTowed  :  subject  never- 
theless to  the  exception  declared  ip  the  next  following  article. — ffL. 
^"^^  §  3,  Commodati :  Pothier,  Pret  d  vjiuge,  20,  24,  76,  78  ;  C.  N.,  1888. 
[HI.  99.] 

177*1.  If  before  the  expiration  of  the  term,  or,  if  no  term  have 

been  agi*eed  upon,  before  the  borrower  has  completed  his  use  of  the 

^"^^,  there  occur  to  the  lender  a  pressing  and  unforeseen  need  of  it, 

8 


114        Of  loan  for  consumptiov  (Mutuuni.) — Art.  1776-1778, 

the  court  may,  according  to  the  circumstances,  oblige  the  borrower  to 
restore  it  to  him. — Pothier,  Frit  d  usage,  25,  77  ;  Troplong,  Pr^t,  151 ; 
C.  N.,  1889.  [III.  101.] 


ITTS,  If  during  the  continuance  of  the  loan  the  boiTower  be 
obliged,  for  the  preservation  of  the  thing  lent,  to  incur  any  extraor- 
dinary and  necessary  expense,  of  so  urgent  a  nature  that  he  cannot 
notify  the  lender,  the  latter  is  bound  to  reimboiu'se  it  to  him. — ff  L. 
18.  §  2,  Covimodati  ;  Pothier,  Pretdusage.Sl ;  C.  N.,  1890.  [III.  ioi.] 

1TT6,  When  the  thing  lent  has  defects  which  cause  injury  to 
the  person  using  it,  the  lender  is  responsible  if  he  knew  the  defects 
and  did  not  make  them  known  to  the  bon*ower. — ff  L.  18,  §  3,  L.  22, 
Gommodati ;  Pothier,  Pvit  d  linage,  84  ;  C.  N.,  1891.  [IIL  101.] 


CHAPTER  SECOND. 


OF  LOAN  FOR  CONSUMPTION  iMVTVUMh 


SECTION  I. — GENERAL  PROVISIONS. 

ITTT.  Loan  for  consumption  is  a  contract  by  which  the  lender 
gives  the  borrower  a  certain  quantity  of  things  which  are  consumed 
by  the  use  made  of  them,  under  the  obligation  by  the  latter  to  return 
a  like  quantity  of  things  of  the  same  kind  and  quality. — -jf  L.  22,  §§  1, 
2,  De  reb'iis  creditia  ;  Pothier,  PrSf>  de  coTisoviption,  1  ;  C.  N.,  1892. 
[III.  101.] 

DECISIONS :— I.  Deposits  in  a  bank  are  known  by  the  designation  of 
irregular.  They  fall  within  the  class  of  loans  for  consumption  mentioned  in 
articles  1777  and  1778  C.  C ^C.  R. — Francis  vs  Bousquetj  27  L.  C.  J.,  p.  1 15. 

2.  Qu*une  banque  autoris6e  k  recevoir  des  dep6ts  n^est  pas  tenue  de  veiller 
k  I'execution  d'aucun  fidei-commis  formel  ou  implicite  auxquels  ces  d^pdts  soot 
assujettis ;  que  le  repu  fourni  par  la  personne  qui  y  a  droit  constitue  une  quit- 
tance valable — ^Tbllibr,  J. — Kerry  vs  Merchants  Bank,  32  L.  C.  J.,  p.  J  21. 

1TT8.  By  loan  for  consumption  the  borrower  becomes  owner  of 
the  thing  lent,  and  the  loss  of  it  falls  upon  him,—;/  L,  2,  §  2,  De  reb. 
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ere.,  L.  1,  §  4,  De  oblig.  et  act;  Pothier,  Pr^t  de  consoTnption,  nn.  1,  4, 
5,  50  ;  Pr^vot  de  la  Jann^s,  n.  537  ;  C.  N.,  1893.  [III.  101.] 

ITTO.  The  obligation  which  results  from  a  loan  in  money  is  for 
the  numerical  sum  received 

If  there  be  an  increase  or  diminution  in  the  value  of  the  currency 
before  the  time  of  the  payment,  the  borrower  is  obliged  to  return  the 
numerical  sum  lent,  and  only  that  sum,  in  money  current  at  the  time 
of  payment. — Pothier,  Pret  de  QOTiaonvption,  35,  36,  37  ;  C.  N.,  1895, 
1896.     [III.  101.] 

ITSO.  If  the  loan  be  in  bullion  or  uf  provisions,  the  borrower  is 
obliged  to  return  the  same  quantity  and  quality  as  he  has  received 
and  nothing  more,  whatevever  may  be  the  increa^se  or  diminution  of 
the  price  of  them.— jf  L.  2,  L.  3,  De  reb.  (yred  ;  Pothier,  Prit  de  con- 
aomptian,  15  ;  C.  N.,  1897.     [III.  101.] 

SECTION   II. — OF   THE   OBLIGATIONS  OF   THE  LENDER. 

1TS1»  In  making  a  loan  for  consumption  the  lender  must  have 
the  right  to  alienate  the  thing  loaned,  and  he  is  subject  to  the  obliga- 
tions declared  in  article  1776,  relating  to  loan  for  use. —  if  L  18,  Covi- 
nwdati,  L  2,  §§  2,  4,  De  reb,  cred.;  Domat,  liv.  1,  tit.  6,  sec.  2,  nn.  2, 3 ; 
Pothier,  Pret  de  consomption,  51,  52  ;  Troplong,  Prety  186, 187  ;  C.  N., 
1898.     [III.  101.] 

SECTION   UI. — OF   THE   OBLIGATIONS   OF    THE    BORROWER. 

1782*  The  borrower  is  obliged  to  return  for  the  things  lent  a 
like  quantity  of  other  things  of  the  same  kind  and  quality,  at  the 
time  agreed  upon. — ff  L.  2,  L.  3,  De  reb.  cred.;  Domat,  loc.  city  sec.  3, 
EL  1  ;  Pothier,  Prit  de  eonaoiiiption,  13,  14,  39,  40,  47  ;  C.  N.,  1899, 
1902.     [Ill  103.] 

1783.  If  there  be  no  agi'eement  by  which  the  time  for  the 
return  can  be  determined,  it  is  fixed  by  the  court  according  to  cir- 
cumstances.— Pothier,  Prit  de  consomption,  n.  48  ;  C.  N.,  1900,  1901. 
[III.  103.] 
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1TS4.  If  the  borrower  make  default  of  satisfying  the  obligation 
to  return  things  lent,  he  is  bound  at  the  option  of  the  lender  to  pay 
the  value  which  they  bore  at  the  time  and  place  at  which,  according 
to  the  agreement,  the  return  was  to  be  made  ; 

If  the  time  and  place  of  the  return  be  not  agreed  upon,  payment 
must  be  made  of  the  value  which  the  things  bore  at  the  time  and 
place  of  the  borrower  being  put  in  default  : 

With  interest  in  both  cases  from  the  default. —  f  L.  22,  De  reb. 
cred. ;  L.  4,  De  comiit.  tritic.  :  Pothier,  Pr^f  de  consmnption,  40,  41  : 
Domat,  loc.  cif.,  n.  5  ;  C.  C,  Oblig.,  ch.  6 ;  Troplong,  Prit,  pp.  288,  289, 
293  :  2  Prevot  de  la  Jannes,  n.  588  :  C.  N.,  1903,  1904.     [III.  103.] 

CHAPTER  THIRD. 

OF   LOAN   UPON   INTEREST. 

IT^MJ*  Interest  upon  loans  is  either  legal  or  conventional. 
The  rate  of  legal  interest  is  fixed  by  law  at  six  per  cent  yearly. 
The  rate  of  conventional  interest  may  be  fixed  by  agreement  be- 
tween the  parties,  with  the  exception  : 

1.  Of  certain  corporations  mentioned  in  the  act  intituled  :  A  n 
act  respecting  IntereM,  which  cannot  receive  more  than  the  legal  rate 
of  six  per  cent  ; 

2.  Of  certain  other  corporations  which  are  limited  as  to  the  rate 
of  interest  by  special  acts  : 

3.  Of  banks,  which  cannot  receive  more  than  seven  per  cent. — C. 
S.  C.  ch.  58,  sec.  3,  4,  5,  8  :   C.  N.,  1907.     [III.  103.] 

Article  1785  should  read  as  follows  : 

*'  ITSU.  Interest  upon  loans  is  either  legal  or  conventional. 
The  rate  of  legal  interest  is  fixed  by  law  at  six  per  cent  yearly. 
The  rate  of  conventional  interest  may  be  fixed  by  agi*eement 
between  the  parties,  with  the  exception  : 

1.  Of  certain  corporations  mentioned  in  the  law  respecting  in- 
terest, which  cannot  receive  more  than  the  rate  per  cent  therein  men- 
tioned ; 

2.  Of  certain  other  corporations  which  are  limited  as  to  the  rate 
of  interest  by  special  acts  ; 

3.  Of  banks,  which  arc  not  subject  to  any  penalty  for  usury,  but 

which  cannot  recover  more  than  seven  per  cent."     C.  C,  1785  ;  R.  S. 

C.  cc.  120  and  127.— R.  S.  Q.,  art.  ()240. 

DECISION  : — The  discounting  of  a  note  by  a  Bank  in  the  year  1862  by  paying 
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the  price  of  the  note  (less  the  discount)  in  American  greenbacks^  taken  at  par^ 
and  deducting,  in  addition,  a  commission  of  $10  to  cover  alleged  trouble  con- 
nected with  previous  renewals,  was  not  usurious. — Q.  B. —  Eastern  Townships 
Bank  ds  Humphrey ^  13  L.  C.  J.,  p>  l*')^* 

17^!^.  An  acquittance  for  the  principal  debt  creates  a  presump- 
tion of  payment  of  the  interest,  unless  there  is  a  reserve  of  the  latter. 
— C.  L.,  2896  :  C.  N.,  1908.     [III.  103.] 


CHAPTER  FOURTH. 

OF   CONSTITUTION   OK    RENT. 

ITST.  Constitution  of  rent  is  a  contract  by  which  parties  agree 
that  yearly  interest  shall  be  paid  by  one  of  them  upon  a  sum  of  money 
due  to  the  other  or  furnished  by  him,  to  remain  permanently  in  the 
hands  of  the  former  as  a  capital  of  which  payment  shall  not  he 
demanded  by  the  party  furnishing  it,  except  as  hereinafter  provided. 

It  is  subject  with  respect  to  the  rate  of  interest  to  the  same  rules 
as  loans  upon  interest. — Pothier,  (lonatiiutUm  de  rente,  1,  4,  9,  43  ; 
2  Prevot  de  la  Jannes,  n.  540,  pp.  268  et  seq. ;  Troplong.  Pr^t,  421, 463 
et  seq  ;  C.  N.,  1909  ;  C.  C,  1790.  [III.  103.] 

DECISIONS  : — 1*  Upon  personal  action  for  the  arrears  of  a  constituted  rent 
against  co-heirs  possessing  jpar  indiviSf  the  condemnation  cannot  be  against  them 

solidairemimt Q.  B^.-^Pappans  S  Turcotte,  15  L.  C.  R.,  p.  153 ^Monk,  J, — 7  L. 

C.  J.,  p.  272. 

2.  The  amount  of  a  constituted  rent  established  by  the  schedule  of  a  sei- 
gniory cannot  be  contested  after  its  completion.  The  schedule  proves  not  only 
the  amount  of  the  constituted  rent,  but  also,  in  the  absf^nce  of  other  proof,  the 
amount  of  the  eens  et  rentes  which  it  replaces. — Polktte,  J. — Rieutord  vs  GinniSj 
9  Ij,  C.  J.,  p.  109. 

3.  Plaintiff  being  liable  to  the  seigneur  to  pay  him  a  constituted  rent,  sti- 
pulated with  Defendant)  who  purchased  fiom  him  on  the  7th  April,  1859,  that 
he  should  assume  this  liability.  On  the  4th  May,  1859,  the  Defendant  was  dis- 
charged by  Act  of  Parliament  from  the  liability,  which  was  assumed  by  the 
State.    Held: — ^That  there  was  no  action  by  Plaintiff  tn compel  Defendant  to  con. 

tinue  the  payment  of  the  rent  to  Plaintiff  as  part  of  the  price  of  the  land  sold 

ToRRANCB,  J. — Rochon  vs  MongenaiSj  18  L.  C.  J.,  p.  218. 

1T^8.  Constitution  of  rent  may  likewise  be  made  by  gift  or 
will. — Authorities  under  preceding  article.  [III.  103.] 

IT^H.  Rents  may  be  constituted  either  in  perpetuity  or  for  a 
term.  When  constituted  in  perpetuity  they  are  essentially  redeemable 
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by  the  debtor  ;  subject  to  the  provisions  contained  in  aiticles  390, 

391  and  392.— Ord.  Charles  VI,  1441,  art.   18  ;  Pothier,  Conaiit  de 

rente,  51,  52.;  Gout  dVrl,  pp.  19,  427  ;  1  Bourjon,  p.  324,  §  12  :  C.  N., 

1910,  1911.  [III.  105.] 

DECISION  : — A  person  who  contracts  to  pay  a  ground  rent  for  ever,  d  per- 
pituiiij  deprives  himself  of  the  pow^er  to  make  a  diguerpissement The  stipula- 
tion de  payer  la  rente  d  toujour s  et  d  perp6tuii6  is  equivalent  to  the  obligation  de 
foumir  etfaire  valoir — Q.  B Hall  A  Duboisj  8  L.  C.  R.,  p.  361. 


,      ITOO.  The  capital  of  a  rent  constituted  in  perpetuity  may  be 
demanded  : 

1.  When  the  debtor,  of  it  fails  to  furnish  and  maintain  the  secur- 
ity to  which  he  is  obliged  by  the  contract  ; 

2.  When  the  debtor  becomes  bankrupt  or  insolvent  ; 

3.  In  the  cases  provided  in  articles  390,  391  and  392. — Pothier, 
Conatit  de  rente,  48,  49,  66,  67,  71,  72,  73  ;  1  Bourjon,  p.  325,  sec.  4  ; 
2  Prevot  de  la  Jannes,  n.  542,  p.  271  ;  C.  N.,  1912,  1913.  [III.  105.] 

DECISIONS  ' — !•  Where  an  hSritage  is  sold  by  dierety  the  proprietor  of  a 
conetiiuiion  de  rente  perpSluelUj  secured  by  mortgage  upon  it,  can  demand  the 
capital  of  his  rente  ;  but  of  a  rente  viaghre  the  proprietor  can  only  demand  what 
will  purchase  an  annuity  of  equal  value — K.  B. — Thibaudeau  vs  Raymond,  3R.  de 
L.,  p.  477. 

2.  A  compulsory  sale  for  public  uses  of  a  portion  of  real  estate  mortgaged 
for  a  rente  constitute  only  entitles  the  creditor  of  such  rente  to  claim  a  proportion 
of  the  capital  equivalent  to  the  value  of  the  proportion  of  the  estate  alienated 
and  not  the  whole  of  such  capital. — ^Day,  J. — Seers  vs  Banque  du  Peuple,  1  L.  C 
R.,  p.  125. 

3.  The  creditor  of  a  rente  constiiu6e  which  has  been  included,  without  his 
knowledge  or  consent,  in  the  list  of  charges  subject  to  which  an  immoveable  has 
been  sold  by  forced  licitation,  cannot  maintain  an  opposition  afin  de  conserver  for 
the  payment  of  the  capital  out  of  the  proceeds  of  the  immoveables  paid  into 
CJourt.— Stuart,  J. — Murphy  vs  Wall,  12  L.  C.  R.,  p.  194. 

4.  If  a  forced  licitation  is  so  conducted  as  not  to  defeat  or  impair  in  any  way 
the  hypothecary  rights  of  the  proprietor  of  a  rente  constituief  such  proprietor  will 
not  be  permitted  to  claim  the  capital  of  such  rent. — Q  B. — Montizambert  tk 
Murphy,  13  L.  C.  R.,  p.  97. 

5.  La  vente  par  decrdt  d'une  rente  constitute  n*opdre  aucune  novation  de 
cette  rente  et  n'a  pas  Teffet  d^en  changer  la  nature ^Mokk,  J Turcotte  vs  Pap- 
perns,  7  L.  C.  J.,  p.  272.— Q.  B — 15  L.  C.  R.,  p.  153. 

6  Le  cr^ancier  d'une  rente  constituee  ne  peut  en  demander  le  rembourse- 
ment,  k  raison  de  ce  qu'une  autre  rente  constitute,  qui  lui  est  hypoth§quee,  est 
rembours^e  &  son  debiteur  par  suite  du  decret  forc6  de  la  propriety  sur  laquelle 
est  assise  cette  dernidre  rente,  s'il  a  d'ailleurs  d'autres  hypoth^ques  suffisantea 
pour  assurer  la  prestation  de  sa  rente — C.  R — Laframboise  vs  Berthelot,  9  L.  C. 
J.,  p.  89. 
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1701.  The  rules  concerning  the  prescription  of  arrears  of  cons- 
tituted rents  are  contained  in  the  title  Of  Prescription. — C.  C,  2250. 

[IIL  105.] 

DECISIONS  : — 1.  The  law  which  existed  prior  to  the  passing  of  the  Act  4 
Vict.,  cap.  30,  established  a  prescription  of  thirty  years,  and  not  merely  a  pres- 
cription of  five  years,  against  the  arrears  of  interest  upon  the  price  of  immoveable 
property  sold.  Oq  a  distribution  of  money  levied  by  the  sale  of  real  estate,  the 
vendor,  bailleur  defends j  whose  claim  is  founded  upon  a  deed  passed  before  the 
coming  into  operation  of  the  Act  above  cited,  is  entitled  to  rank  for  all  the  arrears 
of  interest  due  with  the  principal,  although  no  memorial  of  such  inter*)8t  was 
ever  registered.  The  Act  7  Vict,  cap.  22  cannot  be  so  construed  so  as  to  have  a 
retroactive  effect  and  consequently  it  does  not  apply  to  constituted  rents  created 
before  it  came  into  force. — ^Tasohebbau,  J. — Brown  V9  Clarke^  10  L.  C.  R.,  p.  379* 

2.  The  only  prescription  applicable  to  arrears  oi  cens  et  renteSf  (made  cons- 
tituted rents,  rentes  constitutes,  under  the  seigniorial  Acts)  due  up  to  the  time  of 
the  Civil  Code  of  Lower  Canada  coming  into  force,  is  that  of  thirty  years,  and  the 

prescription  applicable  to  arrears  accrued  since  the  Code  is  that  of  five  years C. 

R. — Bethttne  vs  Charlebois,  23  L.  C.  J.,  p.  222,  2  L.  N.,  p.  135. 

1702.  The  creditor  of  a  constituted  rent  secured  by  the  privi- 
lege and  hypothec  of  a  vendor  has  a  right  to  demand  that  the  sale 
under  execution  of  property  upon  which  such  privilege  and  hypothec 
exists  shall  be  made  subject  to  the  rent. — C.  S.  L.  C,  cap.  50,  sec.  7 
[III.  105.] 

DECISIONS  : — 1  •  Qu'avant  la  promulgation  du  Code  le  vendeur  avait,  sans 
stipulation  k  cet  effet,  le  droit  d'exercer  Paction  en  resolution  de  vente  faute  de 
paiement  soit  partiel,  soit  total,  du  priz,  et  mdme  faute  de  prestation  de  la  rente 

constituee  representant  le  priz Que  ce  droit  de  resolution  pent  dtre  exerc^  par 

le  vendeur  qui  n*a  i  as  fait  renouveler  Tenregistrement  de  son  titre,  a  Fencontre 

des  creanciers  hypothecaires  dont  les  droits  sont  regulidrement  enregistr^s ^Que 

le  vendeur  non  pay^,  qui  n'a  pas  exerce  son  droit  de  resolution  avant  le  d^cretde 
I'immeuble,  pent  convertir   sa  demande  en  reclamation  sur  les  deniers  et  Stre 

pref^re  aux  creanciers  enregistres.— jBTTt,  J Compagnie  de  Prii  et  de  Cridit 

Foneier  vs  Oarandj  25  L.  C.  J.,  p.  lOI. 

2.  Que  Particle  99  de  la  coutume  de  Paris  qui  est  en  ces  termes  :  —  '^  Les 
"  detenteurs  et  proprietaires  d'heritages,  charges  etredevables  de  cens,  rentes,  ou 
'*  autres  charges  reelles  et  annuelles,  sont  tenus  personnel!  em  en  t  de  payer  et 
"  acquitter  icelles  charges  k  celui  ou  ceux  a  qui  elles  sont  dues,  et  les  arrerages 
**  echus  de  leurs  biens  tant  et  si  longuement  que  des  dits  heritages,  ou  de  partie 
"  ou  portion  d^ceux,  ils  seront  detenteurs  et  proprietaires  "  ne  s'applique  pas 

auz  rentes  constituees. — C.  R. —  Wright  vs  Moreauj  11  R.  L.,  p.  5^4 ^Q.  B-^ftf.  L. 

R.,  1  Q  B.,  p.  456. 

1798«  The  rules  concerning  life-rents  are  declared  under  the 
title  Of  Life-Rents.—  [III.  105.] 
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TITLE  TENTH. 


OF    DEPOSIT. 


1704«  There   are   two   kinds   of  deposit ;   simple  deposit,  and 
sequestration.— Pothier,  Diiydt,  n.  1  :  C.  N.,  1916.  [III.  105.] 


CHAPTER  FIRST. 


OF     SIMPLE    DEPOSIT. 


SECTION    I. — CiENEUAL  PROVISIONS. 


170tS.  It  is  of  the  essence  of  simple  deposit :  that  it  be  gratuitous. 
—fflu  1,  §  8,  Depoaiti]  Pothier,  D^pdt  nn.  1,  9;  Domat,  liv.  1,  tit  7, 
see.  l,n.  2;  Troplong,  D^pr)/,  11  to  15:  C.  N.,  1917.  [III.  105.] 

1706.  Moveable  property  only  can  be  the  object  of  simple 
deposit. — Pothier,  D6p6t,  n.  3  ;  Domat,  loc.  cit,,  n.  3  :  Troplong,  Depdt, 
17,  18,  19 :  C.  N.,  1918.  [III.  105.] 

1T9T.  Delivery  is  essential  to  the  formation  of  the  contract  of 
deposit. 

The  delivery  is  sufficient  when  the  depositary  is  already  in  pos- 
session, under  any  other  title,  of  the  thing  which  is  the  object  of  the 
deposit.— Jf L.  1,  §  5,  /)(?  obtig.  et  act:  L.  1,  §  14,  Depositi:  L.  8, 
MandcUi ;  L.  18,  §  1,  De  reb.  cred. ;  Pothier,  DSpSf,  7,  8 :  Troplong, 
D^dt,  20,  21,  22:  C.  N.,  1919.  [III.  105.] 
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DECISION  : — ^Where  parties  sign  a  document  resembling  a  warehouse  receipt 
for  goods  sold  by  them  and  not  paid  for  by  the  vendee,  and  such  document  is 
transferred  to  third  parties,  such  receipt  makes  the  change  in  the  nature  of  the 
possession  of  the  goods  required  by  C.  C.  1797,  as  regards  the  rights  of  such  third 
parties.  (Sec.  C.  C.  1745).— Q.  B—- i?o6«r/«on  &  Lc^oie,  22  L.  C.  J.,  p.  169. 

1T08.  Simple  deposit  is  either  voluntary  or  necessary. — C.  N., 
1920.  [III.  107.] 


SECTION   II. — OF   VOLUNTARY   DEPOSIT. 

1799.  Voluntary  deposit  is  that  which  is  made  by  the  mutual 
consent  of  the  party  making  and  of  the  party  receiving  it. —  f  L.  1, 
§  5.  Depo»iti  :  Pothier,  Dipot,  14,  15:  C.  N.,  1921.  [III.  107.] 

l^OO*  Voluntary  deposit  can  take  place  only  l)etween  persons 
capable  of  contracting. 

Nevertheless  if  a  person  capable  of  contracting  accept  a  deposit 
made  by  a  person  incapable,  he  is  liable  to  all  the  obligations  of  a 
depositary ;  which  obligations  may  be  enforced  against  hiui  by  the 
tutor  or  other  administrator  of  the  incapable  person. — Instit.,  lib.  1, 
tit.  21,  in  p)\  ;  Pothier,  DSpSf,  5,  6 ;  Troplong,  D^pdt,  60  ;  C.  L.,  2906  ; 
C.  N.,  1925.  [III.  107.] 

I801.  If  the  deposit  have  been  made  with  a  person  incapable 
of  conti^acting,  the  party  making  it  has  a  right  to  revendicate  the 
thing  deposited,  so  long  as  it  remains  in  the  hands  of  the  former,  and 
afterwards  a  right  to  demand  the  value  of  the  thing  in  so  far  as  it 
has  been  profitable  to  the  depositary.— jf  L  9,  §  2,  De  niinoribtLS  ; 
Pothier,  Dip^t  B ;  Troplong,  DdpSt,  55,  56  ;  C.  N.,  1926.  [III.  107.] 

SECTION  III. — OF  THE  OBLIGATIONS  OF  THE  DEPOSITARY. 

1802^  [The  depositary  is  bound  to  apply  in  the  keeping  of  the 
thing  deposited  the  care  of  a  prudent  administrator.] — ff  L.  1,  §  5,  De 
(Mig.  et  ad, ;  L.  20,  L.  32,  Depositi  ;  Domat,  liv.  1,  tit.  7,  sec.  3,  nn.  1, 
2,  7,  8 ;  Pothier,  Ddpdt,  23,  27,  30,  31,  32  ;  Troplong,  DipSt,  63,  64,  65 
et  seq. :  C.  N.,  1927,  1928.  [III.  107.] 

DECISIONS  : — 1  •  A  paid  warehouseman,  diposiiaire  salarii^  is  liable  for  want 
of  due  care, /au/6  Ugh-e,  respecting  goods  placed  under  his  charge.  If  such  ware- 
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houseman  plead  that  his  store  was  broken  into  and  the  goods  so  confided  to  \SL% 
charge  as  such  depositary,  were  stolen  and  taken  away  therefrom,  the  onus  of 
proof  rests  with  him  and  he  must  prove  the  robbery  clearly  and  satisfactorily.  It  is 
the  duty  of  such  warehouseman  to  take  immediate  measures  after  such  robbery 
to  ascertain  the  extent  of  property  stolen  and  to  endeavour  to  recover  the  same  or 
to  inform  the  proprietor  thereof,  so  as  to  afford  him  an  opportunity  of  taking  mea- 
sures to  recover  the  property  so  stolen.*— C.  R.<— /2ocA«  vs  Franer^  7  L.  C.  R.,  p. 
472. 

2.  In  answer  to  an  attachment  in  garnishment,  the  tiers  saisie  declared 
that  they  had  received  certain  goods  from  the  Defendant  for  sale,  on  condition, 
which  goods  were  destroyed  by  fire.  Held : — That  they  were  bound  to  insure 
such  goods  and,  not  having  done  so,  they  were  liable  to  the  Plaintiff  for  the  value 
of  them.— Q.  B^-^Elliott  A  Ryan,  6  L.  C.  R.,  p.  89 

3.  This  was  an  action  for  the  value  ot  an  organ,  placed  by  the  Plaintiff  in 
the  custody  of  the  defendant  as  auctioneer,  to  be  sold  for  the  benefit  of  the 
Plaintiff,  on  commission.  The  organ  had  been  destroyed  by  fire  in  the  premises 
of  the  Defendant*  Before  the  fire,  it  was  understood  that  the  organ  should  be 
insured  against  fire,  by  the  Defendant.  It  was  proved  that  the  latter  claimed  $200 
from  the  Insurance  Company,  but,  as  he  recovered  but  a  small  proportion  of  his 
loss,  he  received  only  140.  It  was  also  proved  that  the  Defendant  was  authorized 
to  sell  the  organ  for  $150.  The  Court,  however,  thought  the  Defendant  was  liable 
for  the  $200,  less  the  auctioneer's  commission,  for  the  organ  might  have  fetched 

that  sum  if  it  had  been  sold  by  auction. — ^Torrancb,  J Goodehieldvs  Skate ,  5  R. 

L.,  p.  259. 

See  also  cases  noted  at  C.  C.  1805. 

1808*  The  depositary  has  no  right  to  use  the  thing  deposited 
without  the  pennission  of  the  depositor. — Instit.,  lib.  4,  tit.  1,  §  6,  ff 
L.  25,  §  1,  L.  29,  Depoaiii  ;  Domat,  loc.  cit,  nn.  16  and  sec.  1,  n.  15  ; 
Pothier,  Depdt,  34.  35,  36,  37  :  C.  N.  1930.     [III.  107.] 

1804.  The  depositary  is  bound  to  restore  the  identical  thing 
which  he  has  received  in  deposit. 

If  the  thing  have  been  taken  from  him  by  irresistible  force  and 
something  given  in  exchange  for  it,  he  is  bound  to  restore  whatever 
he  has  received  in  exchange. — Instit.,  lib.  3,  tit.  15,  §  3  ;  ^L.  17,  §  1, 
L.  1,  §  21,  Depositi  ;  Domat,  loc.  cit,  sec.  3,  n.  6  ;  Pothier,  D4p6t,  40, 
45  ;  C.  N.,  1932,  1934.     [III.  107.] 

DECISIONS  : — 1.  A  carrier  is  not  responsible  for  the  loss  or  theft  of  an 
overcoat  carried  by  a  passenger  in  a  steamboat  and  placed  by  the  p&ssenger  on  a 
sofa  in  the  eating  saloon  while  he  was  taking  supper. — ^Monk,  J. — Torrance  vs 
Richelieu  Co,,  10  L.  C.  J.,  p.  335. 

2.  A  clerk  who  has  been  entrusted  with  a  sum  of  money  by  his  employers 
to  purchase  goods  for  them  and  who  alleges  that  the  money  was  stolen  from  him 
while  on  his  way  to  execute  the  commission,  must  prove  that  the  money  was 
stolen  and  without  fault  or  negligence  on  his  part,  in  order  to  be  relieved  from 
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liability  to  account  for  the  same. — ^Privy  Council^ — Gravel  dt  Martin^  22  L.  C.  J., 
p.  272;  R.  A.  C,  p.  950.    (Not  reported  in  App.  Cas.) 

3.  Where  a  bathing  house  keeper  provides  a  place  for  bathers  to  put  their 
valuables  and  gives  the  key  thereof  to  such  bather,  the  proprietor  of  the  bath 
is  responsible  for  their  loss. — ^Marine  Court  of  New  York — Levy  vs  Appleby j  3 
L.  N.,  p.  272. 


i80S«  The  depositary  is  only  held  to  restore  the  thing  deposit- 
ed, or  such  portion  of  it  as  remains,  in  the  condition  in  which  it  is 
at  the  time  of  restoration.  Deteriorations  not  caused  by  his  fault 
fall  upon  the  depositor. — Domat,  loc.  cit  ;  Pothier,  Dip6t,  41  ;  C.  C, 

1150  ;C.  N.,  1933.     [III.  109.] 

DECISIONS: — 1.  A  passenger  by  railway  did  not  call  for  his  trunk  on 
arriving  at  the  end  of  his  journey,  at  10  o'clock  in  the  forenoon  ;  but,  for  his  own 
convenience,  lett  it  all  day  and  over  night  in  the  baggage-room,  without  any 
arrangement,  and  it  was  destroyed  by  fire  early  the  next  morning  by  the 
accidental  burning  of  the  station. — Held: — lliat  the  Company  was  not  responsible. 
—Meredith,  J Hogan  vs  Grand  Trunk  Ry.  Co,,  2  Q.  L.  R.,  p.  142. 

2.  A  person  who  takes  a  horse  to  pasture  is  liable  for  injury  to  the  horse  by 
accident,  such  as  having  its  leg  broken,  unless  he  can  prove  that  he  was  no  way 
in  fault. — Raixville,  C.  J. — Bilanger  vs  Quinerj  9  R.  L.,  p.  530. 

See  also  cases  noted  at  C.  C.  1802. 

1800.  The  heir  or  other  legal  representative  of  the  depositary 
who  sells  the  tiling  deposited,  in  good  faith  and  in  ignorance  of  the 
deposit,  is  held  only  to  restore  the  price  received  for  it,  or  to  transfer 
his  right  against  the  buyer  if  the  price  have  not  been  paid. — -jf  L.  1,  § 
47,  L.  2,  L.  3,  L.  4,  Depoaiti  ;  Domat,  loc.  city  n.  13  ;  Pothier^  D^pdt,  45, 
46;C.  N.,  1935.  [III.  109.] 

180T.  The  depositary  is  bound  to  restore  any  profits  received 
by  him  from  the  thing  deposited. 

He  is  not  bound  to  pay  interest  on  money  deposited  unless  he  is 
in  default  of  restoring  it.— /L.  1,  §§  23,  24,  Depoaiti,  L.  38,  §  10,  De 
Uduria  ;  Cod.,  L.  2,  Depoaiti ;  Pothier,  D4p6t,  47,  48  ;  C.  N.,  1936.  [III. 
109.] 

ISO^.  The  depositary  cannot  exact  from  the  depositor  proof  that 
he  is  owner  of  the  thing  deposited. — -ff  L.  31,  §  1,  Dipoaiti  ;  Pothier, 
Dip6t,  51  ;  C.  N.,  1938.  [III.  109.] 

DECISION  : — A  bailee  of  moveables  cannot  question  the  title  of  the  person 
who  placed  such  moveables  in  his  care — C.  'R,-^Tourigny  vs  Bouchard,  4  Q.  L.  R., 
p.  243. 
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ISOO.  The  restoration  of  the  thing  deposited  must  be  made  at 
the  place  agi'eed  upon,  and  the  cost  of  conveying  it  there  is  borne  by 
the  depositor. 

If  no  plaxje  be  agreed  upon,  the  restoration  must  be  made  at  the 
place  where  the  thing  is. — ff\t.  12,  Depositi  ;  Domat,  loc.  cit,  sec.  2,  n. 
3  :  Pothier,  DdpSf,  56,  57  ;  Troplong,  DdpSt,  168,  169 ;  C.  N,  1942, 1943, 
[III.  109.] 

ISIO*  The  depositary  is  obliged  to  restore  the  thing  to  the 
depositor  whenever  it  is  demanded,  although  the  delay  for  its  restora- 
tion may  have  been  fixed  by  the  contract,  unless  he  is  prevented  from 
so  doing  by  reason  of  an  attachment,  or  opposition,  or  other  legal 
hindrance,  or  has  a  right  of  retention  of  the  thing,  as  declared  in 
article  1812.— f  L.  1,  §  45,  Dipomfi  :  Pothier,  Dip6t,  58,  59,  :  C.  N., 
1944.  [III.  109.] 

ISll.  All  the  obligations  of  the  depositary  cease  if  he  establish 
that  he  is  owner  of  the  thing  deposited. — Pothier,  Dipdt,  nn.  4,  67  :  C. 
N.,  1946.  [III.  109.] 

SECTION  IV. — OV  THE  OBLIGATIONS  OF  THE  DEPOSITOR. 

1^12.  The  depositor  is  bound  to  reimburse  the  depositary  for 
tlie  expenses  incurred  by  the  latter  in  the  preservation  and  care  of  the 
thing,  and  to  indemnify  him  for  all  losses  that  the  deposit  may  have 
caused  to  him. 

The  depositary  has  a  right  to  retain  the  thing  deposited  until  such 
expenses  and  losses  are  paid  to  him. — ff  L.  8,  §  23,  Depositi ;  Domat. 
loc.  cit,  nn.  1,  2,  3  :  Pothier,  Depot,  59,  69,  70,  74  :  C.  N..  1947,  1948. 

[III.  109.] 

DECISIONS  : — 1.  Action  was  brought  to  revendicate  a  large  quantity  of 
wheat  seized  in  the  possession  of  the  Defendant.  The  wheat  had  arrived  in  Mont* 
real  from  Cleveland,  and  was  to  be  delivered  on  board  another  vessel  lying  in  the 
harbor  of  Montreal,  but  the  lighter  not  having  been  ready  to  receive  it,  the  car- 
riers stored  it  with  Defendant,  when  it  was  seized.  The  judgment  of  the  Court 
below  condemned  Defendant,  but  recognized  his  lien  for  storage,  and  also  that  of 
the  carriers  for  freight,  holding  that  they  were  justified  in  storing  under  the  cir. 
cumstances,  and  the  judgment  was  confirmed — Q.  B. —  Watt  <k  Gouldj  2  L.  C.  L. 
J.,  p.  19. 

2.  The  master  of  a  vessel  is  not  responsible  for  storage  except  according  to 
the  rules  and  customs  of  the  port  where  he  takes  his  cargo,  unless  there  be  an 
agreement  to  the  contrary. — ^Meredith,  C.  J.-^  Winn  vs  Pelissier,  3  R.  L.,  p.  32. 
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o.  Que  celui  qui  Dourrit  un  cheval  et  en  prend  soin  et  qui  le  drosse  pour  la 
course  au  trot,  a  sur  ce  cheval  et  lea  objets  k  son  usage,  tels  que  harnais,  lioou, 
etc.,  UD  droit  de  retention  pour  surety  du  paiement  de  tels  nourriture  et  soins  et 

pour  Tavolr  ainsi  dressd  pour  la  course.  (C.  C.   1713,    17J2  and  1723) Papinbau, 

J^^Brazier  vs  LSonard,  M.  L.  R.,  1  8.  C,  p.  419. 


SECTION  V. — OF  NECESSARY  DEPOSIT. 

1^18.  Necessaiy  deposit  is  that  which  takes  place  under  an 
unforeseen  and  pressing  necessity  arising  from  accident  or  irresistible 
force,  as  in  case  of  fire,  shipwreck,  pillage  or  other  sudden  calamity. 
It  is,  in  other  respects,  subject  to  the  same  rules  as  voluntary  deposit, 
with  the  exception  of  the  mode  of  pr'oof. — ffh.  1,  §§  I,  12,  Depositi  ; 
Domat,  loc.  cit.  sec.  7,  nn.  1,2;  Pothier,  D&p6t,  75  ;  Story,  Bailvients, 
§§  44,  59,  60  ;  C.  C,  1238  :  C.  N,  1949,  1950.  [III.  111.] 

1814.  Keepei-s  of  inns,  of  boarding-houses  and  of  taverns,  are 
resp-onsible  as  depositaries  for  the  things  brought  by  travellers  who 
lodg^  in  their  houses. 

The  deposit  of  such  things  is  considered  a  necessary  deposit. — -Jf 
L  1,  in  pt\  §§  1,  2,  L.  3,  §  1,  L.  5,  Naxitcb,  caupoiies,  stab.;  Danty, 
Prewve  par  tern.,  ch.  3,  n.  21,  p.  112  ;  Pothier,  Depdt,  79,  80 :  Troplong, 
Di^t  217,  218,  228,  229  ;  C.  N.,  1952.   [III.  111.] 

1815.  The  persons  mentioned  in  the  last  preceding  article  are 
responsible  if  the  things  be  stolen  or  damaged  by  their  servants  or 
agents,  or  by  strangers  coming  and  going  in  the  house. 

Btit  they  are  not  responsible  if  the  theft  be  committed  by  force 
of  arms  or  the  damage  be  caused  by  irresistible  force  :  nor  are  they 
responsible  if  it  be  proved  that  the  loss  or  damage  is  caused  by  a 
stranger  and  has  arisen  from  neglect  or  carelessness  on  the  part  of  the 
person  claiming  it. — ;/f"L.  1,  §  8,  L.  2,  L.  3,  Naut.,  caup.  stab. ;  L.  1. 
FuHiad  verstus  nautas,  etc  ;  Danty,  loc.  cit.,  n.  26,  p.  114 ;  Leprestre, 
Cent.  1,  ch.  19  ;  Pothier,  Ddpdt,  78  ;  C.  L.,  2938  ;  C.  N.,  1953,  1954. 
[III.  111.] 
AnundmeiU  :  Ai-ticle  1815  shall  read  as  follows: 

"  1815*  The  pei-sons  mentioned  in  the  last  preceding  article  are 
responsible  if  the  things  be  stolen  or  damaged  by  their  servants  or 
agents,  or  by  strangers  coming  and  going  in  the^house,  but  are   not 
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liable  to  make  good  to  any  guest,  any  theft  of,  or  injury  to  goods  or 
property  brought  to  their  houses,  not  being  a  horse  or  other  live  ani- 
mal, or  any  gear  appertaining  thereto,  or  any  carriage,  to  a  greater 
amount  than  the  sum  of  two  hundred  dollars,  except  in  the  following 
cases : 

1.  Where  such  goods  or  property  have  been  stolen,  lost,  or  injur- 
ed through  the  wilful  act,  default,  or  neglect,  or  of  any  servant  in 
their  employ ; 

2.  Where  such  goods  or  propei-ty  have  been  deposited  expressly 
for  safe  custody  with  them, 

Provided  always,  that,  in  case  of  such  deposit,  such  persons  may, 
if  they  think  fit,  require,  as  a  condition  of  liability,  that  such  goods  or 
property  be  deposited  in  a  box  or  other  receptacle  fastened  and 
sealed  by  the  person  depositing  the  same. 

If  any  such  persons  refuse  to  receive  for  safe  custody,  any  goods 
or  property  of  their  guests,  or  if  any  such  guest,  through  any  default 
of  such  person,  be  unable  to  deposit  such  goods  or  property,  such  per- 
sons are  not  entitled  to  the  benefit  of  this  article,  in  respect  of  such 
goods  or  property. 

Such  persons  must  cause  to  be  kept  conspicuously  posted  in  the 
office  and  public  rooms,  and  in  every  bed-room  in  their  establishments, 
a  copy  of  this  article,  printed  in  plain  type ;  and  they  ai-e  entitled 
to  the  benefit  of  its  provisions  in  respect  of  such  goods  or  property 
only  as  are  brought  to  their  astablishment  while  such  copy  is  so 
posted. 

Such  persons  are  not  reponsible   if  the  tlieft  be  committed   by 

force  of  arms  or  the  damage  be  caused  by  irresistible  force :  nor  are 

they  responsible  if  it  be  proved  that  the  loss  or  damage  is  caused  by 

a  stranger  and  has  arisen  from  neglect  or  carelessness  on  the  part  of 

the   person   claiming."     C.  C,  1815  ;  39  V.,  c.   23,  ss.  2,  3,  4,  5. — R. 

S.  Q.,  art.  5818. 

DECISIONS:—  1.  A  landlord  receiving  horses  to  livery  is  responsible  for 
damages  occasioned  by  the  tail  and  mane  of  a  horse  having  been  shorn  in  his 
stables,  and,  without  proof  to  the  contrary,  the  damages  will  be  presumed  to  have 

been  occasioned  by  his  servants  or  by  his  or  their  negligence Day,  J Duro- 

cher  vs  Meunier^  9  L.  C.  R.,  p.  8. 

2.  A  hotel  keeper  is  liable  to  a  person  attending  a  ball  given  in  his  hotel 
who  deli^pers  his  outer  or  great  coat  to  a  servant  in  the  hotel  and  receives  a  ticket 
or  number  for  it,  the  coat  not  having  been  delivered  back  on  presentation  of  the 
ticket  and  there  being  no  proof  of  negligence  on  the  part  of  the  Plain tift  — ^Moxk, 
J. — Bourgoin  vs  Hogan,  15  L.  C.  R.,  p.  424. 

3.  Where  a  traveller  entered  a  tavern  and  placed  his  valise  within  the  bar, 
after  asking  the  leave  of  the  landlord  (Defendant)  to  place  it  there,  and  went 
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amy  withoat  returning  to  lodge  in  the  house  and,  on  his  return  next  day,  the 
▼alise  WS8  found  to  have  disappeared,  without  any  bad  faith  in  the  part  of  the 
Defendant  or  his  servants,  it  was  held  that  no  action  lay  against  the  landlord  for 
the  lou  and  that  the  delivery  was  a  d6p6t  voloniaire — ^Monc,  J — Holmes  vs 
Moore,  17  L.  C.  R.,  p.  143. 

4.  An  innkeeper  is  responsible  for  the  effects  stolen  from  a  traveller  while 
lodging  in  his  house,  where  it  is  not  proved  that  the  theft  was  committed  by  a 

stranger  and  was  due  to  the  negligence  of  the  traveller. — Q.  B Geriken  A 

Grannu,  21  L.  C.  J.,  p.  265. 

5.  Que  rhdtelier  n'est  pas  responsable  de  la  perte  d'une  valise  laissee  dans 
son  hdtel  par  un  voyageur,  lorsque  celui-ci  n*e8t  pas  son  hdte,  ne  loge  pas  chez 
Ini  et  ne  fiut  qu'entrer  dans  son  hdtel  pour  y  deposer  sa  valise  pour  quelques 
instants. Movsseau,  J. — Bernard  vs  Lalondej  8  L.  N.,  p.  215. 

1816*  The  rules  declared  in  article  1677  apply  also  to  the  lia- 
bility of  keepers  of  inns,  boarding-houses  and  taverns,  and  as  regards 
the  oath  to  be  offered. — Authorities  under  C.  C.  1677.    [III.  111.] 

A'meTid/nfienta  : — Article  1816  shall  read  as  follows  ; 


**  ISIO*  The  rules  declared  in  article  1677,  subject  to  the  provi- 
sions of  the  preceding  article,  apply  also  to  the  liability  of  keepers  of 
inns,  boarding-houses  and   taverns  and  as  regards  the  oath  to  be 

offered."    C.  C,  1816  ;  39  V.,  c.  23,  s.  6.— R.  S.  Q.,  art.  5819. 

DECISION  : — ^That  an  inkeeper  can  exercise  his  privilege,  for  food  and  acco- 
modation furnished  to  a  guest,  upon  effects  brought  into  the  hotel  by  such 
guest,  though  not  his  property  and  not  forming  part  of  his  baggage. — Mbredith, 
C.  J^Fo^orfy  f>s  Dion,  6  Q.  L.  R.,  p.  163. 

The  following  section  is  added  after  section  fifth  of  chapter  fii-st 
of  title  tenth  of  book  third  : 

•SECTION   V   (a.) — OF    THE    LIEN    OF    INNKEEPERS    UPON    THE    GOODS    OF 

THEIR   GUESTS. 

"  l^lOa.  Pei-sons  keeping  a  hotel,  inn,  taveni,  public  house  or 
other  place  of  refreshment,  and  boarding-house-keepers  and  lodging 
nouse-keepera  have  a  lien  on  the  baggage  and  property  of  their  guests, 
boardei-s,  or  lodgers,  for  the  value  or  price  of  any  food  or  accomoda- 
^^^^  furnished  to  them. 

They  have,  in  addition  to  all  other  remedies  the  right,  in  case  the 

amount  remains  unpaid  for  three  months,  to  sell  such  baggage  and 

P^perty  by  public  auction,  on  giving  one   week's   notice  of  such 

intended  sale,  by  advertisement  in  a  newspaper  published  in  the  mu- 


I 
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nicipality  in  which  such  hotel,  inn,  tavern,  public  house,  place  of 
refreshment,  boarding-house,  or  lodging  house,  is  situate,  or  in  case 
there  is  no  newspaper  published  in  such  municipality,  in  a  newspaper 
published  nearest  thereto. 

The  notice  must  state  the  name  of  the  guest,  boarder  or  lodger, 

the  amount  of  his  indebtedness,  a  description  of  the  baggage  or  other 
property  to  be  sold,  the  time  and  place  of  sale,  and  the  name  of  the 
auctioneer. 

After  such  sale,  such  innkeeper,  hotel-keeper,  boarding  house- 
keeper, or  lodging  house-keeper  may  apply  the  proceeds  of  such  sale 
in  payment  of  the  amount  due  to  him,  and  the  costs  of  such  adver- 
tising and  sale,  and  must  pay  the  sui-plus  (if  any)  to  the  person  entitled 
thereto  on  application  being  made  by  him  therefor."  39  V.,  c.  23,  ss.  1 
and  5.— R.  S.  Q.,  art.  5820. 


CHAPTER    SECOND. 


OF    SEQUESTRATION. 


ISIT*  Sequestration  is  either  conventional  or  judicial. — Pothier, 
DepSt,  84 :  C.  N.,  1955.  [III.  111.] 

SECTION    I. — OF   CONVENTIONAL   SEQUESTRATI(»N. 

1S1^«  Conventional  sequestration  is  the  deposit  made  by  two 
or  more  persons  of  a  thing  in  dispute,  in  the  hands  of  a  third  pei-son 
who  obliges  himself  to  restore  it  after  the  termination  of  the  contest, 
to  the  person  to  whom  it  may  be  adjudged. —  ff  L,  6,  L.  17,  Depositi : 
Domat,  loc.  cit.,  sec.  4,  n.  1  ;  Pothier,  DipAf,  1,  84:  C.  N.,  1956: 
[III.  111.] 

IHIO*  Sequestration  is  not  essentially  gratuitous  It  is  in  other 
respects  subject  to  the  rules  generally  applicable  to  simple  deposit, 
when  these  are  not  inconsistent  with  the  ai-ticles  of  this  chapter. — 
Domat,  k}c,cit.,  n.  3  ;  Pothier.  89,  90;  C.  N.  1957,  1958.  [III.  Ill] 

1^30«  Sequestration  may  have  for  its  object  inmioveable  as 
well  as  moveable  property. — Domat,  loc,  cit.,  ii.  1  ;  Pothier,  Depdt,  87 : 
C.  N.,  1959.     [III.  111.] 
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1821*  The  sequestrator  cannot  be  discharged  until  the  termi- 
nation of  the  contestation,  unless  it  is  by  the  consent  of  all  the  par- 
ties interested,  or  by  the  court  for  sufficient  cause. — ff  L.  5,  §  2,  Depo- 
siti:  Domat,  loc.  cit,  n,  6 ;  Pothier,  Dip6t,  88 ;  C.  N.",  1960.  [III.  111.] 

1822*  When  the  sequestration  is  not  gratuitous  it  is  assimi- 
lated to  the  contract  of  lea.se  and  hire,  and  the  obligations  of  the 
sequestrator  for  the  safe-keeping  of  the  thing  are  the  same  as  those 
of  the  lessee. — Domat,  loc,  cif.,  n.  3;  Pothier,  Ddp6t,  90.  [III.  111.] 

SECTION    II. — ^OF   JUDICIAL    SEQUESTKATION 

1823.  Sequestration  or  deposit  may  take  place  by  judicial  au- 
thority : 

1.  Of  moveable  property  seized  under  process  of  attachment,  or 
taken  in  execution  of  a  judgment  ; 

2.  Of  money  or  other  things  tendered  and  deposited  by  a  debtor 
in  a  suit  pending  ; 

3.  The  court  upon  application  by  the  interested  party  may,  ac- 
cording to  circumstances,  order  the  sequestration  of  a  thing,  moveable 
or  immoveable,  concerning  the  property  or  possession  of  which  two 
or  more  peraons  are  in  litigation. — 1  Couchot,  123  ;  Ord.,  1667,  tit  19, 
art.  12 ;  Guyot,  vo.  Revendicatian,  621  ;  Imbert,  Enchiridion,  pp.  195- 
6 ;  Pothier,  Dipdt,  art.  2,  c.  4,  im.  91,  92,  95,  98,  99  ;  Procedure  civ,, 
c.  3,  art.  2  ;  1  Pigeau,  ProcM,  civ.,  114,  115,  117,  170,  172,  387,  388  ; 

Troplong,  DepSt,  nn.  287  et  seq.,  293  ;  C.  N.,  1961.  [III.  113.] 

DECISIONS: — I.  Where  an  executor  has  been  ou-ited  from  office  by  the 

Court,  the  Court  has  no  power  to  appoint  a  sequestrator — C.  R MacKintosh  vs 

Dease,  2  L,  C.  R.,  p.  71. 

2.  The  Court  has  not  power  to  appoint  a  aSquestref  or  receiver  to  the  Grrand 
Trunk  Bail  way — The  law  regarding  seqnestrat'on  of  property  does  not  extend  to 

the  judicial  sequestration  of  the  property  of  bodies  corporate Monk,  J. — Morri- 

ton  vs  Grand  Trunk,  5  L.  C.  J.,  p.  313.     . 

Z,  Feading  the  proceedings  in  an  action  to^compei  the  execution  of  a  deed 
ot  Bale  of  an  immoveable,  the  Plaintiff  may  obtain  the  appointment  of  a  sSquestre 
to  receive  the  rents  of  the  property,  although  the  pleadings  and  evidence  estab- 
lish that  the  Defendant  had  sold  the  property  to  another  party  prior  to  the  ser- 
vice of  the  action,  and  was  no  longer  in  possession  of  the  property,  where  there 

■ 

u  reason  to  suspect  that  the  sale  to  such  other  party  was  simulated.— Johnson,  J. 
Famtr  vs  O'Neill,  20  L.  C.  J.,  p.  185. 

4.  That  a  judge  of  the  Superior  Court  has  power  to  appoint  a  sequestrator, 
pendente  lite,  in  an  action  to  remove  executors  under  a  will,  from  office  for  mal-- 
administration.— Q,  B Brooke  &  Bloomfield,  23  L.  C.  J.,  p.  140. 

9 
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5.  Article  1823  C.  C.  is  not  restrictive,  but  indicative.  When  a  Plaintiff  has 
obtained  judgment  against  Defendant  upon  a  mortgage,  the  Plaintiff,  upon  affida- 
vit that  the  property  is  insufficient  security  for  the  mortgage  debt,  may  prevent 
the  Defendant  from  collecting  the  rents  of  the  property,  and  to  that  end  may 
have  a  sequestrator  appointed  to  collect  the  rents,  under  C.  C.  1823  and  C.  C.  P. 
876,  even  while  an  inscription  in  review  from  the  judgment  is  pending— Jbtte, 
J. — Drummond  vs  Hollandy  23  L.  C.  J.,  p.  241. 

6.  During  the  pendency  of  an  hypothecary  action  to  recover  the  amount  of 
a  mortgage,  the  Plaintiff  has  a  right  to « the  appointment  of  a  sequestrator  to 
receive  the  reots  of  the  property .^Tohnson,  J — Heritable  Securities  and  Mort- 
gage Investment  Association  vs  Racine^  23  L.  C.  J.,  p.  242. 

7.  That  a  judicial  sequestrator  may  be  appointed  by  a  judge  in  chambers 

C.  R Heritable  Securities  and  Mortgage  Investment  Association  vs  Racine^  24 

L.  C.  J.,p.  107. 

8.  Where  the  Respondent  had,  by  the  judgment  of  the  inferior  Court, 
obtained  the  removal  of  the  Appellant  from  her  position  as  executors  of  the 
will,  and  the  Utter  appealed  from  the  judgment,  whereon  Respondent  moves  that 
a  sequestrator  be  appointed  to  take  charge  of  the  property  pending  the  appeal, 
but  does  not  show  that  she  is  exposed  to  any  damage  unless  a  sequestrator  is 
appointed,  and  the  property  consists  of  real  estate,  the  motion  was  rejected.— Q. 
B Ross  &  Ross,  2  Q.  B.  R.,  p.  349 — Supreme  Court C.  D.,  p.  172. 

9.  Que  la  nomination  d*un  sequestre  ordonne  par  un  juge  de  la  Cour  Sup^- 
rieure  est  un  jugement  final  dont  il  y  a  appel  de  piano  devant  trois  juges  de  Cour 
de  Revision Q.  B. — McCraken  &  Logne,  3  Q.  B.  R.,  p.  208. 


>24«  The  sequestration  may  also  take  place  by  judicial  author- 
ity in  tlie  following  cases  specified  in  this  code  : 

1 .  When  the  usufructuary  cannot  give  secunty  as  specified  in 
ai*ticle  465  : 

2.  When  the  substitute  is  put  in  possi\ssi()n  under  article  955. — 

[III.  118.] 

DECISIONS  : — Hnc  requete  pour  sequestro  doit  contenir  les  moyens  sur  les- 
quels  est  fondle  la  demande  en  s^questre,  et  il  n'est  pas  suffisant  d'alleguer  que 
le  requ6rant  a  inter^t  a  ce  que  les  propri^tes  soient  s6questr6es. — Merbdith,  J.  C. 
St.  Brigefs  Asylum  vs  Femay,  3  R.  L.,  p.  32. 

2.  Where  a  legacy  of  certain  bonds  was  made  to  a  person  to  be  used  for  the 
support  of  his  family,  it  was  held  that  the  family  being  the  real  legatees  could 
demand  a  sequestration  if  such  person  were  misusing  the  trust. — Beaudry,  J. — 
Noadvs  Noadf  21  L.  C.  J.,  p.  312. 

ll^SdlS*  The  guardian  or  sequestrator  appointed  by  judicial  author- 
ity is  bound  to  apply  to  the  safe-keeping  of  the  things  seized  the 
care  of  a  prudent  administrator. 

He  is  bound  to  produce  the  things  either  for  the  purpose  of  being 
sold  in  due  course  of  law  or  to  be  delivered  to  the  party  entitled  to 
them  under  the  judgment  of  the  court. 
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He  is  also  bound  to  render  an  account  of  his  administration  when 
judgment  is  rendered  in  the  cause,  and  as  often  as  is  ordered  by  the 
court  during  its  pendency. 

He  is  entitled  to  be  paid,  by  the  party  seizing,  such  compensa- 
tion as  is  fixed  by  law  or  by  the  court ;  unless  he  has  been  presented 
by  the  party  on  whom  the  seizure  is  made. — Pothier,  Dipdt,  91,  92, 

95,96;  C.  N.,  1962.    [III.  113.] 

DECISIONS:—!.  Le  gardien  judiciaire  qui  a  perdu  la  possession  des  objets 
mis  aous  sa  garde,  peut  les  r6clamer  par  voie  de  saisie-revendioation. — Q.  B. — 
UoUun  dt  Rocht^  4  Q.  L  R.,  p.  47. 

2.  Revendication  will  lie  by  a  judicial  guardian  to  recover  possession  of  pro- 
perty placed  in  his  charge.— Q.  B.— ilfot^an  &  Roche^  1  L.  N.,  p.  33. 

3.  Revendication  will  lie  by  a  judicial  guardian  to  recover  possession  of 

property  placed  in  his  charge,  of  which  he  has  been  dispossessed. — Q.  B Oilbert 

is  Coindetf  I  L.  N.,  p.  42. 

4.  Que  par  la  loi  le  s^questre  nomm6  auz  biens  d^une  succession  est  tenu 
de  rendre  coinpte  de  sa  gestion,  et  que  ce  compte  doit  dtre  asserment^  et  con< 
tenirdes  chapitres  distincts  de  recettes  et  de  dSpenses,  et  une  recapitulation  des 
recettes  et  des  depenses  dtablissant  la  balance,  et  aussi  dtre  accompagn6  des 
pieces  jastiticatives.— Math  IE  17,  J-^Durocher  vs  Lauzon,  J2  R.  L.,  p.  403. 

5.  Qu'un  interdit  pour  ivrognerie  ne  peut  pas  dtre  appoints  gardien  &  une 
aaiflie,  ni  ester  en  justice. — ^C.  R. — St.  Laurent  vs  St,  Laurent^  12  Q.  L.  R.,  p.  124. 

1820*  The  thing  sequestered  cannot  be  leased  directly  nor  indi- 
rectly to  any  of  the  parties  in  the  contest  concerning  it. — Ordonnance 
(le  1667,  tit.  19,  art.  18.  [III.  113]. 

1827«  The  sequestrator  appointed  by  judicial  authority,  to 
whom  the  thing  has  been  delivered,  is  subject  to  all  the  obligations 
which  attach  to  conventional  sequestration. —  Pothier,  DipSt^  98 ; 
O.N.,1963.  [HI.  118.] 

182S.  The  judicial  sequestrator  may  obtain  his  discharge  after 
the  lapse  of  three  years,  unless,  for  special  reasons,  the  court  has  con- 
tiuued  his  functions  beyond  that  period. 

He  may  also  be  discharged  by  the  court  within  that  time  upon 
cause  shewn.— Ordonnance  de  1667,  tit.  19,  art.  21.  [III.  113.] 

1829.  The  special  rules  concerning  judicial  sequestration  or 
deposit  are  contained  in  the  Code  of  Civil  Procedure. — C.  C.  P.,  876  et 
seq.  [III.  113. 
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TITLE  ELEVENTH. 


OF   PARTNERSHIP. 


CHAPTER    FIRST. 


GENERAL    PROVISIONS. 


ISSO*  It  is  essential  to  the  contract  of  partnership  that  it  should 
be  for  the  common  pi-ofit  of  the  partners,  each  of  whom  must  contri- 
bute to  it  property,  credit,  skill,  or  industry. — ff  L.  5.  L.  29,  L.  52, 
Pro  socio',  Vinnius,  Coiu.y  liv.  I^,  tit.  26,  sec.  1  ;  Domat,  liv.  1,  tit.  8, 
sec.  1,  nn.  1,  2  et  setj :  Pothier,  Soriefe,  nn.  8,  11,  12;  Troplong,  Socidte, 
n.  318;  CoUyer,  Partnership,  p.  2;  C.  N.,  1832,  1833.  [III.  115.] 

DECISIONS:— 1-  When  a  number  of  persons  join  in  a  particular  speculation 
or  for  the  performance  of  a  particular  contract,  they  are  to  all  intents  and  pur- 
poses co-partners  in  such  adventure  or  contract  and  must  bring  a  joint  action  and 
each  one  cannot  bring  a  separate  action  for  his  share  of  the  loss  by  the  breach  of 
the  contract.— Stuart,  J. — Bosquet  vs  McGreevy,  9  L.  C.  K.,  p.  266. 

2.  The  parties  and  one  Angus  Mac  Donald  tendered  for  the  construction  of 
the  graving  dock  at  Quebec,  which  included  the  dredging,  masonry  and  other 
works.  On  a  second  tender,  the  works  were  awarded  to  Peters  and  the  Respond' 
ents  obtained  a  contract  for  the  dredging  through  Peters,  but  directly  from  the 
Government.  Held :  Revei^sing  the  judgment  of  the  Court  below,  that,  although 
there  were  no  articles  of  partnership  signed  between  the  parties,  from  their  cor- 
respondence it  appeared  that  all  were  to  have  a  share  in  any  contract  they  might 
obtain,  either  for  the  whole  work  or  for  any  portion  of  it,  £^nd  more  especially  for 
the  dredging,  whether  such  contract  were  obtained  directly  from  the  Government 
or  as  a  sub-contract,  and  that  Appellant  was  entitled  to  claim  damages  from  the 
Respondents  for  their  refusal  to  acknowledge  him  as  a  partner  in  the  contract  for 
the  dredging — Q.  B.— iTa/ie  <fc  Wright,  I  Q.  B.  R,  p.  297,  4  L.  N.,  p.  15  —Johnson, 
J.— I  L.  N.,  p.  48J. 

:i,  B.,  c^'ssionnaire  de  partie  du  droit  d'exploiter  une  patente  dans  la  Pro 
vince  de  Quebec,  fait  avec  L.  ce  contrat :  "  L.,  desireux  de  s'associer  &  cette  ex- 
**  ploitation,  paye  a  B.  la  somme  de  $1,000  comptant  &  condition  de  partager  ^ga- 
"  lement,  etc Ce  dernier  (B.)  s^engage  a  se  rendre  &  Qu^bee  et  k  consacrer 
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f'  son  temps,  son  travail  et  son  Anergic  a  mettre  ce  projet  a  exeoution  et  se  fait 
"fort  de  mettre  en  marohe  la  compagnie  projet6e  avant  le  15  novembre  pro- 
*'  chain."  Jugi : — Que  dans  le  cas  oCi  B.  n'a  pu  remplir  ses  obligations  et  mettre 
en  marohe  la  dite  comoagnie  pour  Texploitation  de  la  patente  en  question,  avant 
le  delai  fix^.  ce  contrat  ne  peut  St  re  considere  com  me  un  acte  de  aoci^te,  et  L.  a 
droit  de  faire  resilier  le  dit  contrat  et  de  faire  comlamner  B.  k  lui  remettre  les 

$1,000  par  lui  payees C.  R — Laviolette  vs  Bos3^  M.  L.  R.,  1  S.  C,  p.  429. 

4.  To  an  action  pro  socio  alleging  a  partnership  and  asking  for  an  account 
of  th<^  profits,  the  Defendant  pleaded  that  the  Plaintiff  was  only  an  employee, 
but  at  the  same  time  he  admitted  that  there  was  an  understanding  that  he  was 
to  have  half  of  the  profits  as  salary,  and  Defendant  repeated  this  when  examined 
as  a  witness.  Then  T.,  a  witness,  was  asked  whether  he  had  had  any  transactions 
with  the  parties  and  whether  they  acted  individually  or  as  partners. — Held  : — 
That  the  aveu  of  the  Defendant  was  indivisible  and  did  not  constitute  a  commen- 
cement  de  preuve  par  icrit  and  therefore  verbal  evidence  of  the  partnenJhip  wa^ 

inadmissible- — Q.  B Pratt  <h  Berger,  28  L.  C.  J  ,  p.  192 Torrance,  J 4  L.  N., 

p.  341. 

1831*  Participation  in  the  profits  of  a  partnerrship  carries  with 
it  an  obligation  to  contribute  to  the  losses. 

Any  agreement  by  which  one  of  the  partners  is  excluded  from 
participation  in  the  profits  is  null. 

An  agreement  by  which  one  partner  is  exempt  from  liability 

for  the  losses  of  the  partnership  is  null  only  as  to  third  persons. — 

ff  L.  29,   §  2,   L.  30,  Pro  socio  ;  Domat,  loc,   cit,   n,  10  ;  Pothier, 

SacieU,  nn.  20,  21,  25,  75  ;  Troplong,  SocUUy  nn.  654  et  seq.  ;  C.  L., 

2784,  2785  ;   Gow,  Partnership  (3rd  Ed.),  pp.  9,  153,  154  ;   Kent, 

Coram.,    pp.   24  to  29 ;    Collyer,    Partnet'sklp,  p.  9 ;    C.  N.,   1855. 

[III.  115.] 

DECISION  : — A.  copartner  of  a  firm  is  not  a  competent  witness  to  establish 
the  liability  of  a  third  party  as  a  former  partner. — A  former  partner  could  only, 
under  any  circumstances,  be  held  responsible  for  the  debts  of  the  copartnership 
in  so  far  as  he  had  profited  by  such  copartnership. — Q.  B. — Chapman  S  Masson, 
9  L.  C.  R.,  p.  422. 

1^32.  If  no  time  for  the  commencement  of  the  partnership  be 
designated,  it  takes  effect  from  the  date  of  the  contract. — Pothier, 
SocUU,  n.  64;    Collyer,  Partnership,  p.  113  :  C.  N.,  1843.  [III.  115.] 

188S«  If  the  term  of  the  partnership  be  not  designated,  it  is 
considered  to  be  for  the  life  of  the  partners ;  subject  to  the  provi- 
sions contained  in  the  fifth  chapter  of  this  title.— :/f  L.  65,  §  10,  Pro 
socio;  Pothier,  Soditi,  n.  65  ;  2  Bell,  Comm.,  p.  640,  §  1227 :  Story, 
PaHne)^ship,  §  84;  C.  N.,  1844;  C.  C,  1892,  1895.  [III.  115.] 
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\HMf  In  paxtnerships  for  trading,  manufacturing  or  mechan- 
ical  purposes,  or  for  the  construction  of  roads,  dams  and  bridges,  or 
for  the  purpose  of  colonization,  or  of  settlement,  or  of  land  traffic,  the 
partners  must  deliver  to  the  prothonotary  of  the  Superior  Court  in 
each  district,  and  to  the  registrar  of  each  country  in  which  they  carry 
on  business,  a  declaration  in  writing,  in  the  form  and  subject  to  the 
rules  provided  in  the  statute  intituled  :  An  Act  respectinff  Partver- 
ships. 

The  omission  to  deliver  such  declaration  does  not  render  the 
partnership  null ;  it  subjects  the  contravening  parties  to  the  penalties 
and  liabilities  imposed  by  the  statute. 

Aniendiiiunt. — The  following  article  is  added  after  article  1834  : 

*'  1884a«  A  similar  declaration  must  be  also  made  by  any  person 
earring  on  business  alone  under  a  firm  name."     48  V.,  c.  29,  s.  1. — R. 

S.  Q.,  art.  5821. 

DECISIONS  : — 1.  La  d^claiation  de  tous  les  membres  d'une  80ci6t6  coxnmer- 
ciale,  requise  par  I'acte  12  Vict,  ch.  45,  doit-elle  etre  faite  partout  oC^  la  80ci6t6 
fait  quelqu'acte  de  commerce,  ou  suffit-il  de  la  faire  au  greffe  de  la  Cour  Sup^- 
rieure  etau  bureau  d'enregistrement  du  lieu  ou  la  80ci6t^  a  son  Comptoir  et  oik  est 
le  sidge  de  ses  affaires  ? — Jug£\ — Que  la  declaration  au  lieu  oii  lasoci^te  a  soncomp- 
toir  suffit. — Monk,  J Sen4eal  vs  Cheneverty  4  L.  C.  J.,  p.  239. 

2.  In  an  action  in  the  Circuit  Court,  Montreal|  for  a  penalty  of  £50  for  not 
registering  in  the  Prothonotary's  Office  at  Montreal  an  act  of  co-partnership  of 
the  Three-Rivers  Navigation  Company,  made  at  Three  Rivers,  the  Defendant 
having  his  domicile  at  Three  Rivers  and  having  been  served  with  process  there 
to  appear  before  the  Circuit  Court  at  Montreal,  it  was  hdd  on  exception  dMina- 
ioire  that  the  Company  having  its  principal  seat  of  business  at  Three  Rivers, 
was  not  bound  to  enregister  at  Montreal.  In  Appeal  it  was  held^  confirming  the 
judgment  of  the  Court  below,  that  the  whole  cause  of  action  must  arise  within 
the  District  where  the  suit  is  brought  in  order  to  give  the  Court  jurisdiction. — Q. 

B^  -S^ical  &  Chenevertf  12  L.  C.  R.,  p.  145,  6  L.  C.  J.,  p.  46.— Monk,  J 4  L.  C. 

J.,  p.  239. 

3.  Un  ooiitrat  fait  par  deux  personnes,  par  lequel  elles  s'obligent  de  foumir 
ik  une  compagnie  de  chemin  dc  fer  une  certaine  quantite  de  ties  ou  liens,  pour  un 
priz  convenu  de  tant  par  mille  tieSf  a  etre  partag6  entr 'elles,  constitue  entre  ces 
deux  personnes  une  societe  commerciale  dans  !e  sens  des  S.  R.  B.  C,  ch.  65,  et 
de  Tarticle  1834  du  Code  Civil,  requerant  Tenregistrement  d'une  declaration  de 
la  formation  de  telle  societe  aux  endroits  designSs  par  la  loi.  Une  telle  society 
n*est  tenue  d'enregistrer  une  declaration  de  la  formation  d'icelle  qu'au  bureau 
d'enregistrement  des  comtes,  et  au  bureau  du  protonotaire  des  districts  ou  elle  a 
des  bureaux  d'affaires  et  des  maisons  ou  etablissements  de  commerce,  et  elle 
n'est  pas  obligee  de  faire  tel  enregistrement  dans  les  comtes  ou  districts  oH  elle 
ne  fait  que  des  actes  isol^)  de  commerce. — Siootte,  J — Larose  vs  Patton,  17  L.  C. 
J.,  p.  52. 
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4.  Une  person ne  qui  commerce  pour  son  propre  compte,  mais  sous  le  nom 
d*une 80ci6te.  nest  pas  tenue  d'enregistrer  la  declaration  exig6e  dans  le  cas  des 
Bociet^s. — Mackat,  J — Dussault  va  Badway,  4  R.  L.,  p.  479. 

5.  Aa  action  will  not  lie,  against  two  Defendants^,  jointly  and  severally  for 
one  penalty  for  non-registration  of  partnership — Mackay,J. — Bernard  vs  Gaudry^ 
4  L  N.,  p.  385. 

6.  Que  les  proprietaires  indivis  d'un  moulln  a  farine,  qui  exploitent  en 
oommun  et  en  partagent  les  reveniis  sont,  pour  cette  exploitation,  des  associSs 
obliges  de  fnire  et  d'enregistrer  la  declaration  sociale  requise  des  membres  de 
society  form^e  pour  Pexploitation  de  fabriques — G.  H — Duchesne  vs  Lapointe^  11 
Q.  L  R.,  p.  196,  14  R.  L.,  p.  60. 

7.  Que  les  personnes  reunies  en  societe  pour  les  fins  du  commerce  dans  le 
Bas-Canada  et  absentes  de  cette  province,  ne  sont  pas  tenues  en  loi  de  signer  la 
declaration  requise  par  le  statut,  et  ne  sont  pas  passibles  de  I'amende  imposee  par 
la  loi  'j  que  le  dit  statut  ne  s^applique  pas  au  defendeur  qui  n'est  pas  domicilii  en 
Bas-Canada  et  qui  ne  s'y  trouvait  pas  lors  de  la  formation  de  la  dite  society  dont 
il  est  Tun  des  membres. — ^Tbllier,  J — Jelly  vs  Bins^  32  L.  C.  J.,  p.  96. 

See  also  cases  noted  at  C.  C.  1900. 

1835.  The  allegations  contained  in  the  declaration  mentioned  in 
the  last  preceding  article  cannot  be  controverted  by  any  person  who 
has  signed  the  same,  nor  can  they  be  controverted,  as  against  any 
party  not  being  a  partner,  by  a  person  who  has  not  signed  but  was 
really  a  member  of  the  partnership  at  the  time  the  declaration  was 
made  ;  and  no  partner,  whether  he  has  signed  or  not,  is  deemed  to 
have  ceased  to  be  a  partner  until  a  new  declaration  has  been  made 
and  filed  as  aforesaid,  stating  the  alteration  in  the  partnership. — 
Ihid,,  sec.  2.  [III.  115.] 

DECISIONS : — 1-  The  dissolution  of  a  partnership  without  particular  notice 
to  persons  with  whom  it  has  been  in  the  habit  of  dealing  and  general  notice  in 
the  Ghusette  to  all  with  whom  it  has  not,  does  not  exonerate  the  several  members 
of  the  partnership  from  payment  of  the  debts  due  to  third  persons  not  notified 
and  who  contracted  with  any  of  them,  in  the  name  of  the  firm,  either  before  or 
after  dissolution. — ^Court  of  Appeals— iSyme^  &  Sutherlandj  Stuart's  Rep.,  p.  49. 

2.  Partners  who  have  filed  a  certificate  of  partnership  continue  liable  after 
a  dissolution,  if  they  have  omitted  to  file,  under  the  partnership  Act,  a  certificate 
of  dissolution Smith,  J. — Murphy  vs  Pag4j  5  L  C.  J.,  p.  335. 

3.  If  one  of  several  partners  die,  the  surviving  partners  may  be  sued  with- 
out the  representatives  of  the  deceased  partner  being  made  parties  to  the  suit.»>~ 
Mbbbdith,  C  J. — Stadacona  Bank  vs  Knight,  1  Q.  L.  R.,  p.  103. 

4.  When  a  partnership  has  been  dissolved,  without  registration  of  dissolution 
and  without  special  notice  to  Plaintiff,  creditor,  service  of  process  on  one  partner 
at  the  place  of  business  of  the  firm  is  sufficient  service  also  quo(id  the  other 
partner,  though  domiciled  elsewhere. — Seeing  their  failure  to  register  dissolution, 
the  late  partners  being  sued  as  co-partners  and  not  as  '^  heretofore  co-partners '' 

cannot  object  to  this  misdescription. — Maokay,  J Greenshields  vs  Wyman,  21  L. 

C.  J.,  p.  40. 
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5.  Qu'unedisssolution  de  society  ennamcollectif^pour  Stre  effective  vis-i-vu 
des  tiers,  doit  dtre  constat^e  par  une  declaration  dument  enregistr6e,  sign^e  par 
tous  les  membres  de  la  sociSte — Q.  B. — Hodgson  A  Banque  dHoehelaga,  J  5  R. 
L.,  p.  75. 

6.  That  a  partnership  duly  registered  subsists  until  the  registration  of  the 
4issolution  thereof. — C.  R — Couiu  vs  Gu^vremoniy  31  L.  C.  J.  p.  128. 

1L9S6*  Any  partner,  although  not  mentioned  in  the  declaration, 
way  be  sued  jointly  and  severally  with  the  partners  mentioned  there- 
in, or  the  Htter  may  be  sued  alone,  and,  if  judgment  be  recovered 
ftgainst  thenj,  any  other  partner  or  partners  may  be  sued  on  the  ori- 
ginal cau.se  of  action  on  which  such  judgment  was  rendered. — Ibid., 
^ep.  2,  §  2.  [Ill,  115.] 

1^37*  When  persons  are  associated  as  pai*tners  in  Lower 
Canada  for  any  of  the  purposes  mentioned  in  article  1834,  and  no 
declaration  has  been  filed  as  a  foresaid,  any  action  which  might  be 
brought  against  all  the  members  of  the  partnership,  may  also  be 
brought  against  any  one  or  more  of  them,  as  carrying  on  or  as  having 
carried  on  trade  jointly  with  others,  without  naming  such  others  in 
the  writ  or  declaration,  under  the  name  and  style  of  their  partnership 
firm  ;  and  if  judgment  be  recovered  against  him  or  them,  any  other 
partner  or  partners  may  be  sued  jointly  or  severally  on  the  original 
cause  of  action  on  which  such  judgment  has  been  rendered ;  but  when 
any  such  action  is  founded  on  an  obligation  or  instrument  in  writing 
in  which  all  or  any  of  the  partners  bound  by  it  are  named,  then  all 
the  partnera  named  therein  must  be  made  parties  to  such  action. — 
/Wd,  sec.  4,  §§  1,  2.  [III.  117.] 

DECISIONS : — 1-  H.  being  sued  jointly  with  B.,  as  the  firm  of  B.  and  H.,  pleaded 
thad  the  firm  was  composed  ot  himself  and  B.'s  wife.  The  partnership  was  not 
registered  until  after  action  was  brought  and  credit  was  given  to  B.  and  H.,  the 
reputed  firm. — Held  : — ^That  under  the  circumstance  H.  was  liable. — ^C.  R, — 
Tourville  vs  Belly  2  L.  C.  L.  J.,  p.  41. 

2.  It  is  not  competent  for  the  payee  of  notes  signed  with  the  name  of  a 
CO  partnership  firm,  to  bring  an  action  against  one  of  the  partners  alone,  for  the 
amount  of  said  notes,  unless  it  is  especially  alleged  in  the  Plaintiff's  declaration 
that  said  co-partoershi(i  had  been  dissolved  previous  to  the  institution  of  the  action. 
— ^Where  notes  are  signed  with  the  name  of  the  co-partnership  firm  and  an  action 
is  brought  against  one  of  the  partners  individually,  for  the  whole  amount,  the 
statement  made  in  Plaintiffs  declaration,  *^  that  at  the  periods  when  the  notes 
<^  were  made,  one  of  the  partners,  who  some  weeks  ago  left  Canada  to  go  to  the 
"  United  States,  and  the  Defendant  were  in  co  partnership,"  i-i  not  a  sufficient 
allegation  of  the  dissolution  of  the  co-partnership. — ^The  Plaintiff  will  be  allowed 
to  amend  his  declaration  by  stating  that  the  co-partnership  had  been  dissolved 
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preTioas  to  the  institution  of  the  action  on  payment  of  thirty  ahillings  coats.— 
VLfTST^  J Cassant  vs  Perry ,  7  L.  C.  J.,  p.  108. 

1838.  The  service  of  summons  or  process,  for  any  claim  or  demand 
founded  upon  any  liability  of  an  existing  partnership  at  the  office  or 
place  of  business  of  such  pai-tnership  within  the  province  of  Canada, 
has  the  same  effect  as  a  service  made  upon  the  members  of  such 
partnership  personally,  and  any  judgment  rendered  against  any 
member  of  such  existing  partnership,  for  a  partnership  debt  or  lia- 
bility, may  be  enforced  by  process  of  execution  against  the  partnership 
property  in  the  same  manner  as  if  the  judgment  had  been  rendered 
against  the  partnership.  —  Ibid.,  sec.  4,  §  3  ;  C.  S.  L.  C,  ch.  88,  §  63. 
[Ill  117.] 


CHAPTER  SECOND. 

OF  THE  OBLIGATIONS   AND   RIGHTS   OF   PARTNERS   AMONG  THEMSELVES. 

1889*  Each  partner  is  a  debtor  to  the  partnership  for  all  that 
he  has  aoreed  to  contribute  to  it. 

When  such  contribution  consists  of  a  certain  thing  and  the  part- 
nership is  evicted  of  it,  the  partner  is  subject  to  warranty  in  the  same 
manner  as  a  seller  is  in  favor  of  the  buyer. — Pothier,  Soci/t^,  nn.  109, 
110, 113  ;  C.  N.,  1845.  [III.  117.] 

1840*  A  partner  who  fails  to  pay  any  sum  of  money  which  he 
has  agreed  to  contribute  to  the  partnership  is  liable  for  interest  on 
such  sum  from  the  day  of  his  default. 

He  is  also  liable  for  interest  upon  any  sum  taken  by  him  from 

the  partnership  funds  for  his  particular  benefit,  from  the  day  that  he 

has  withdrawn  it—jf  L.  60,  Pro  socio  ;  L.  1,  §  1,  L.  3,  §  9,  De  usuria ; 

Pothier,  SocUte,  n.   116  ;  Story,   Parttierahip,  §  173  ;  C.  N.,  1846. 

[III.  117.] 

DECISION : — ^The  Corporation  of  the  County  of  Ottawa,  under  the  authority 
of  a  hy-law,  undertook  to  deliver  to  the  Montreal,  Ottawa  &  Occidental  Hallway 
Company,  for  stock  suhscribed  for  by  them,  2,000  debentures  of  $100  each,  paya- 
ble 25  years  from  date  and  bearing  six  per  cent  interest,  and  subsequently, 
without  any  vaUd  reason,  refused  and  neglected  to  issue  the  said  Debentures. 
In  an  action  brought  by  the  Company  against  the  Corporation,  solely  for  damages 
for  their  neglect  or  refusal  to  issue  said  debentures,  it  was  held,  affirming  the 
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judgment  of  the  Court  below,  that  the  Corporation,  apart  from  its  liability  for  the 
amount  of  the  debentures  and  interest  therein,  was  liable  under  C.  C.  1065,  1073, 
1840  and  1841  for  damages  for  the  breach  of  the  covenant.— JSuprkmb  Court. — 
Corporation  of  the  County  of  Ottawa  <b  Montreal,  Ottawa  and  Occidental  Ry, 
Co.,  14  S.  C.  R.,  p.  193,  C.  D.,  p.  129. 


1^41*  The  provisions  contained  in  the  last  two  preceding  arti- 
cles are  without  prejudice  to  the  rights  of  the  other  partners  to 
damages  against  the  partner  in  default,  and  to  obtain  a  dissolution 
of  the  partnership,  according  to  the  rules  contained  in  the  title  Of 
Obligations  and  in  article  1896. — C.  C,  Ohlig,,  ch.  6.  [III.  117.] 

1^42»  A  partner  cannot  carry  on  privately  any  business  or 
adventure  which  deprives  the  partnership  of  a  portion  of  the  skill, 
industry,  or  Ciipital  which  he  is  bound  to  employ  therein.  If  he  do  so, 
he  is  obliged  to  account  to  the  partnership  for  the  profits  of  such  busi- 
ness.— Pothier,  SocUte,  nn.  59,  32,  120  ;  2  Boulay-Paty,  Dr.  Cortim., 

p.  94 ;  Story,  Partnership,  §§  177,  178;  C.  N.,  1847.  [III.  117.] 

DECISION : — ^That  where  an  individual  member  of  a  partnership  contracts  in 
his  own  name  and  without  reference  to  the  partnership,  he  does  not  thereby 
bind  the  partnership  or  any  of  the  members  thereof,  but  only  himself  and  that  the 
provisions  of  this  article  do  not  render  a  partnership  liable  to  third  parties  for  the 
acts  of  one  of  its  members  contracting  as  above,  but  refer  solely  to  the  relations 
of  the  partners  inter  se — C.  R.-^Coutu  vs  Ouivremont,  31  L.  C.  J.,  p.  188. 

1943*  When  a  partner  is  creditor  individually  of  a  person  who 
is  also  indebted  to  the  partnership,  and  both  debts  are  actually 
payable,  the  imputation  of  any  payment  received  by  him  from  the 
debtor,  is  made  upon  both  debts  in  proportion  to  their  respective 
amounts,  although  by  the  receipt,  he  may  have  imputed  it  upon  his 
private  debt  only  ;  but  if  by  the  receipt  he  impute  the  payment 
wholly  upon  the  partnership  debt,  such  imputation  is  to  be  main- 
tained.— Pothier,  Socidti,  n.  121  ;  C!ollyer,  Partnership  (1st  Ed.),  p.  381 : 
C.  N.,  1848.  [III.  119.] 

1844*  When  a  partner  has  been  paid  his  full  share  of  a  debt 
due  to  the  partnership,  and  the  debtor  becomes  insolvent,  such  part- 
ner is  obliged  to  return  to  the  partnership  what  he  has  received, 
although  he  may  have  given  a  discharge  specially  for  his  part. — -jf  L. 
63,  §  5,  Pro  socio  ;  Pothier,  Society,  n.  122  ;  Colly er  380  ;  C.  N.,  1849. 
[HI.  119.] 
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1845*  Each  partner  is  liable  to  the  partnership  for  damages 
caused  by  his  fault.  He  cannot  set  up  in  compensation  of  such 
damages  the  profits  which  the  partnership  has  derived  from  his 
industry  in  other  affairs. — ff  L.  23,  §  1,  L.  25,  L.  26,  Fro  socio; 
Pothier,  Sociefe,  nn.  124,  125 ;  Domat,  loc.  cit.,  sec.  4,  ^  7,  8  ;  Story, 
Partnership,  §§  170,  171 ;  C.  N.,  1850.    [III.  119.] 

DECISION : — In  a  contract  between  several  persons  for  the  keeping  of  a 
ferry,  with  power  to  any  one  of  them  to  sell  or  convey  his  right  therein,  the 
Msignees  of  any  of  the  said  partners  cannot  act  so  as  to  injure  the  business.  The 
other  co-partners  have  a  personal  and  direct  action  against  such  assignees,  as  well 
for  the  damages  arising  from  their  breach  of  the  original  contract,  as  for  the  rescis- 
sion of  the  contract  for  the  future. — ^Q.  B — Laloueiie  &  Delisle,  8  L.  C.  R.,  p.  174. 

1846*  A  certain  and  determinate  thing  which  does  not  consume 
by  use,  and  of  which  the  enjoyment  only  is  contributed  to  the  part- 
nership, is  at  the  risk  of  the  partner  who  is  the  owner  of  it. 

Things  which  consume  by  use  or  deteriorate  by  keeping,  or  which 
are  intended  to  be  sold,  or  are  contributed  to  the  partnership  at  a 
fixed  valuation,  are  at  the  risk  of  the  partnership. — -jl^L.58,  Pro  socio  ; 
Pothier,  SocUtd,  nn.  54,  125,  126  ;  2  Bell,  Oomm.,  615  ;  C.  N.,  1851. 
[Ill,  119.] 

184T.  A  partner  has  a  right  against  the  partnership  not  only 
to  recover  money  disbursed  by  him  for  it,  but  also  to  be  indemnified 
for  obligations  contracted  by  him  in  good  faith  in  the  business  of  the 
partnership,  and  for  the  risks  inseparable  from  his  management. — 
/L  52,  §  15,  L.  60.  L.  67,  Pro  socio  ;  Pothier,  Socidte,  nn.  127,  128 ; 
Domat,  lijc.  cit,  §§  11,  12  ;  C.  N.,  1852.  [III.  119.] 

DECISION  : — Sur  un  jugement  rendu  solidairement  centre  deux  associes 
pour  une  dette  personnelle  &  I'un  deux,  le  paiement  fait  par  le  d6biteur  per- 
sonnel, lib^re  son  co-associ^,  et  celui  qui  a  payS  ne  pent  alors  se  faire  subroger  aux 
droits  du  demandeur,  mais  doit,  s'il  a  des  reclamations  centre  son  associ^,  pro- 
c^er  directement  par  une  action  pro  socio. — B  a  do  ley,  J. — Leduc  va  Turcot^  5 
L.  C.  J.,  p.  96. 

1848.  [When  there  is  no  agreement  concerning  the  shares  of 
the  partners  in  the  profits  and  losses  of  the  partnership,  they  share 
equally.] — Instit.  De  societate,  §  1  ;  ^  L.  29,.  pro  socio ;  Pothier,  Societe, 
nn.  73, 16 ;  Domat,  loc.  cit,  sec.  1.,  nn.  3,  4,  5,  6 ;  Troplong,  SocUUy 
614,  615;  13  Toullier,  409  ;  CoUyer,  (2nd  Ed.)  105,  106 ;  Story,  Part- 
nership,  §§  24,  25,  26  ;  Guyot,  vo.  Sociit4,  p.  331  ;  C.  L.,  2836  ;  C.  N., 
1853,  [III.  119.] 
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1849*  A  partner  charged  with  the  mancLgeinent  of  the  business 
of  the  partnership  by  a  special  clause  in  the  contract,  may  perform 
all  acts  connected  with  his  management,  notwithstanding  the  oppo- 
sition of  the  other  partners,  provided  he  act  without  fraud. 

Such  power  of  management  cannot  be  revoked  without  sufficient 
cause  while  the  partnership  continues  ;  but  if  the  power  be  given  by 
an  instrument  posterior  to  the  contract  of  partnership,  it  is  revocable 
in  the  same  manner  as  a  simple  mandate. — Pothier,  SociiU,  n.  71 ;  1 
Stair,  Instif.,  p.  157;  CoUyer,  Partnei^ship,  (2nd  Ed.),  pp.  753  to  759  ; 
Story,   Partnership,   §204;  C.  L.,   2838;  C.  N.,  1856.  [III.  121.] 

1S50*  When  several  of  the  partners  are  charged  with  the  man- 
agement of  the  business  of  the  partnership  generally,  and  without  a 
provision  that  one  of  them  shall  not  act  without  the  others,  each  of 
them  may  act  separately ;  but  if  there  be  such  a  provision,  one  of 
them  cannot  act  in  the  absence  of  the  others,  although  it  be  impos- 
sible for  the  latter  to  join  in  the  act.  —  ff  Arg.  ex,  L.  1,  §§  13,  14,  De 
exercit.  act ;  Pothier,  SocUt^,  n.  72 ;  Watson,  Partnership^  pp.  81  et 
seq. ;  2  Bell,  Comm.,  615;  3  Kent,  Conim,,  p.  44;  C.  N.,   1857,  1858. 

[III.  121.] 

DECISION S[: — 1-  An  agreement  between  partaers,  carrying  on  business  as 
iron  founders,  that  no  contract  for  the  purchase  or  sale  of  material  exceeding 
$100  was  to  be  made  without  the  consent  of  both,  did  not  exempt  the  partnership 
from  liability  to  a  third  party,  under  a  contract  of  sale  of  pig  iron  exceeding  $100, 
made  by  one  partner  in  the  firm's  name,  such  sale  being  within  the  scope  of  the 

partnership  business,  and  the  purchaser  buying  in  good  faith ^C.  H. — Ouvillier 

&  Gilberi,  18  L.  C.  J.,  p.  22. 

2.  A  guaranty  to  a  certain  sum  given  for  a  third  person,  signed  by  one 
partner  in  the  name  of  the  firm,  is  valid  and  binding. — Q.  B. — Martin  &  Gauli, 
15  L.  C.  J.,  p.  237. 

ISSl*  If  there  be  no  special  stipulation  as  to  the  management 
of  the  business  of  the  partnership,  the  following  rules  apply  : 

1.  The  partners  are  presumed  to  have  mutually  given  to  each 
other  a  mandate  for  the  management,  and  whatever  is  done  by  one 
of  them  binds  the  others ;  saving  the  right  of  the  latter,  together  or 
separat  'ly,  to  object  to  any  cwjt  before  it  is  concluded  ; 

2.  Each  partner  may  use  the  things  belonging  to  the  partnership, 
provided  he  apply  them  to  their  customary  and  destined  use,  and  that 
he  do  not  use  them  against  the  interest  of  the  partnership,  or  in  a 
manner  to  prevent  his  co-partners  from  making  use  of  them  according 
to  their  right ; 
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3.  Each  partner  may  compel  his  co-partners  to  bear  with  him  the 
expenses  which  are  necessary  for  the  preservation  of  the  property  of 
the  partnership ; 

4.  One  of  the  partners  cannot  make  alterations  in  the  immo- 
veable property  of  the  partnership  without  the  consent  of  the  others, 
although  he  should  establish  that  such  alterations  are  advantageous. — 
Jf  L  12,  L,  28,  De  communi  divid. ;  L.  27,  §  1,  De  serv.  urb.  prced.]  L. 
11,  Si  'fervitus  vindicetur  ;  Pothier,  Socidtd,  nn.  84,  86,  87,  90  ;  3  Kent, 
Gommfi.,  p.  45  ;  4  Pardessus,  Dr.Comm.,  n.  1021  ;  CoUyer,  Partnership 
(2nd  Ed),  pp.  128,  129,  259,  282 ;  Story,  Partnership,  §  102,  pp.  150, 

151,  n.  1,  §§  123,  125  ;  C.  N.,  1859.  [III.  121.] 

DECISIONS : — 1.  Where  one  of  two  co-partners  purchases  in  the  way  of 
tmdei  iimxiRtpHmd  facie  be  presumed  that  he  buys  for  the  co-partnership ;  if  he 
says  nothing  to  the  contrary,  he  tacitly  holds  out  the  assurance  of  their  joint  res- 
ponsibility— K.  B. — Rese  vs  Melvine,  2  R.  de  L.,  p.  335. 

2.  M.,  a  member  of  the  commercial  firm  P.  and  M.,  Plaintiffs,  being  indebted 
to  the  Defendant,  sold  to  him  goods,  the  property  of  the  firm,  with  the  condition 
that  their  price  should  be  imputed  in  part  payment  of  Defendant's  account 
against  him.  On  action  by  the  firm  for  the  price  of  these  goods,  the  Defendant 
pleaded  the  agreement  aforesaid  and  compensation.  Held  : — ^That  a  partner  has 
no  right  to  dispose  of  partnership  property  for  his  private  benefit  an*!  that  the 
agreement  pleaded  was  illegal  and  null. — Taschbreau,  J. — Poaton  vs  Walters^ 
I  R.  C,  p.  245- 

3.  Un  demandeur  ne  peut  empScher  la  reception  d'une  procedure  produite 
par  un  procureur  au  nom  d'une  societe,  lorsque  Vun  des  ossoci^s  a  comparu  seul 

par  son  procureur Le  seul  moyen  pour  cet  associe  d'empecher  qu  il  ne  soil  lie 

oomme  associd  par  la  procedure  ainsi  faite  au  nom  de  la  societe,  est  un  desaveu 

Hackay,  J.^Beekeit  vs  Plinguetn  4  R.  L.,  p.  544. 

See  also  cases  noted  at  C.  C.  1866  and  1867. 

1^S2«  A  partner  who  has  no  right  of  managment  cannot  alie- 
nate or  otherwise  dispose  of  any  thing  which  belongs  to  the  part- 
nership ;  saving  the  rights  of  third  persons  as  hereinafter  declared. — 
fh.  68,  Pro  socio ;  Pothier,  Society,  n.  89  ;  C.  N.,  1860.  [III.  121.] 

1858*  Each  partner  may,  without  the  consent  of  liis  co-partners, 
associate  with  himself  a  third  person  in  the  share  he  has  in  the  part- 
nership. He  cannot  without  such  consent  associate  him  in  the  part- 
nership.—J|f' L.  19,  Pro  socio  \  L.  21,  L.  22,  L.  47,  §  ult.,  De  regudis 
jvritf]  Pothier,  SociStey  n.  91  ;  Collyer,  Partnership,  p.  103  ;  2  Bell, 
CWm,,p.636;  C.  N.,  1861.  [III.  121.] 

DECISIONS  : — 1.  When  two  separate  co-partnership  concerns  associate  them- 
selves  together  as  a  composite  firm,  it  is  not  in  the  power  of  one  member  of  such 
composite  firm  to  retire  and  substitute  another  in  his  place,  without  the  consent 
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of  each  individual  co-partner  ;  and  a  judgment  rendered  against  the  composite 

firm  under  such  circumstances  is  null,  quoetd  the  non-assenting  co-partners. C.  B. 

^Mullins  vs  Miller,  1  L.  C.  J.,  p.  121. 

2.  A  promise  signed  by  one  partner  in  the  name  of  his  firm,  but  without 
authority  from  his  partners,  undertaking  to  receive  a  stranger  into  that  firm,  is 
not  binding  upon  the  members  of  it  ;  and,  semblej  even  silence  or  inaction  on 
the  part  of  the  other  members  of  the  firm,  would  not  be  an  implied  sanction  of 
such  promise,  although  such  sanction  might  be  inferred  from  circumstances.— 
An  agreement  to  take  a  person  into  partnership,  after  the  lapse  of  a  specified 
time,  *'  upon  terms  that  shall  be  mutually  satisfactory,''  but  specifying  no  con- 
ditions as  to  duration,  shares,  and  the  like,  is  not  such  an  agreement  as  will 
afford  any  basis  for  the  assessment  of  damages,  in  the  event  of  a  breach  of  it — 
Semhle,  that  immoral  conduct,  by  keeping  a  mistress,  or  frequenting  brothels,  is 
a  sufficient  justification  for  a  refusal  to  fulfil  an  agreement  to  receive  the  person 
guilty  of  it  as  a  partner. — Moxk,  J — Higginson  vs  Lyman,  4  L.  C.  J.,  p.  329. 

3.  Que  ^association  d'une  societe  existante,  faite  par  un  membre  de  cecte 
soci^te,  auz  affaires  d'une  personne,  pour  former,  avec  celle-ci,  une  autre  societe, 
n'est  pas  une  obligation  contract^e  dans  le  cours  ordinaire  des  aftaires  de  la 
society,  (C.  C.  1866)  par  un  de  ses  membres  sans  Pautorisation  des  autres,  oe  lie 
par  la  society,  et  n'oblige  ni  elle,  ni  ses  autres  membres. — ^Q.  B — Singleton  & 
Knight,  15  R.  L.,  p.  216,  14  Q.  I^  R.,  p.  39 — Casault,  J 13  Q.  L.  R.,  p.  70. 


CHAPTER    THIRD. 

OF   THE   OBLIGATIONS   OF   PARTNERS    TOWARD   THIRD   PERSONS. 

1^S4.  Pai'tnei-s  are  not  jointly  and  severally  liable  for  the  debts 
of  the  partnership.  They  [are  liable  to  the  creditor  in  equal  shares, 
although  their  shares  in  the  partnership  may  be  unequal. 

This  article  does  not  apply  in  commercial  partnerships. — Pothier, 
Soci^t^,  nn.  98,  103,  104,  106  :"c.  N.,  1862,  1863.  [III.  121.] 

DECISIONS  : — I.  Prafessional  attornies,  who  carry  on  business  under  a  firm 
name,  are  liable  as  partners  for  monies  collected  by  the  firm — Q.  B. — Ouimet  d: 
Bergevifiy  22  L.  C.  J.,  p.  265. 

2.  Une  dette  contract^e  par  les  membres  d'une  societe  individuellement, 
n'est  pas  due  par  la  societe  elle-meme. — Un  associe  ^ne  pent  offHr  en  compensa- 
tion une  dette  dela  societe  dont  il  est  membre. — Badgley,  J Hotoardvs  Stuartf 

6  L.  C.  J.,  p.  256. 

3.  Persons  doing  business  under  a  iirm  name  as  assignees  and  brokers  are 

jointly  and  severally  liable  for  the  debts  of  the  co-partnei*ship.-_JoHKS0K,  J 

Loranger  vs  Dupuy,  5  L.  N.,  p.  179. 

l^SS*  A  stipulation  that  the  obligation  is  contracted  for  the  part- 
nership binds  only  the  partner  contracting,  when  he  acts  without  the 
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authority,  express  or  implied,  of  his  copartners  ;  unless  the  partner- 
ship is  benefited  by  his  act,  in  which  case  all  the  partners  are  bound. 
— Pothier,  SocUU,  n.  106  ;  C.  C,  1866  ;  C.  N.,  1864.  [III.  123.] 

DECISIONS: — 1.  That  though  the  act  of  F.  in  appropriating  certain  funds 
of  C.  was  tortious  and  the  other  partners  were  not  privy  to  the  tort,  yet  as  F.  had 
power  to  borrow  money  and  to  bind  the  partnership  for  such  moneys,  and  as  the 
partnership  had  obtained  the  benefit  of  the  money  in  question,  it  was  held  to  be 
liable  for  the  same. — Q.  B. — Commercial  Mutual  Building  Society  of  Montreal  S 
Suikerlandf  32  L.  C.  J.,  p.  100,  M.  L.  R.,  4  Q.  B.,  p.  52. 

2.  In  an  action  on  a  promissory  note,  the  defeoce  was  that  the  note  of 
which  it  was  a  renewal  was  given  for  the  accommodation  of  the  payer  by  the 
Defendant's  partner,  who  had  no  authority  to  make  it,  and  that  the  Plaintiffs, 
when  they  took  the  renewal,  knew  of  its  defective  character. — Held:  That  as  it 
did  not  appear  that  such  knowledge  attached  at  the  time  that  the  original  note 
came  into  the  possession  of  the  Plaintiffd,  they  were  entitled  to  recover^— 
SupRBMB  Court. — Union  Bank  of  Lower  Canada  vs  Bulmer^  10  L.  N.,  p.  361. 

18Stt«  The  liabilities  of  partners  for  the  a^ts  of  each  other  are 
subject  to  the  rules  contained  in  the  title  Of  Mandate^  when  not  regu- 
lated by  any  article  of  this  title. — C.  C,  Title  Of  Mand<ite,  ch.  3, 

sec.  2.  [III.  123.] 

DECISION : — A  conviction  will  lie  against  any  one  partner  upon  an  informa- 
tion for  selling  liquors  without  a  licence McCord,  J. — Mullins  vs  Bellemare,  7 

L  C.  J.,  p.  228. 


CHAPTER    FOURTH. 

OF  THE   DIFFERENT    KINDS   OF   PARTNERSHIPS. 

185T.  Partnerehips  are  either  univeraal  or  particular.  They  are 
ako  either  civil  or  commercial. — ff  in  pr..  Pro  socio]  Potliier,  SocietS, 
eh.  2,  in  pr.;  Domat,  liv.  1,  tit.  8,  s.  8  ;  Troplong,  Society,  317  et  seq. ; 
Story,  Partnership,  §§  72  et  seq. ;  C.  N.,  1835.  [III.  123.] 

SECTION    I. — OF   UNIVERSAL    PARTNERSHIPS. 

1M^^«  Universal  partnership  may  be  either  of  all  the  property 
or  of  all  the  gains  of  the  partners.  — ff  L.  3,  §  I,  Pro  socio  :  Pothier, 
Soci^Uf,  n.  28 ;  C.  N.,  1836.  [III.  123.J 

1959*  In  universal  partnership  of  property  all  th«-'  property  of 
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the  partners,  moveable  and  immoveable,  and  ail  their  gains,  as  well 
present  as  future,  are  put  in  common. — ffJj.  1,  §1,  L.  Z,  Pro  socio; 
Pothier,  Hociiti,  nn,  29,  43 ;  Domat,  liv.  1,  tit.  8,  sec.  3,  n.  4;  Story, 
PaHnership,  §§  72,  73  ;  C.  N.  1837.  [III.  123.] 

ISttO*  Parties  contracting  a  universal  partnership  are  presumed 
to  intend  only  a  partnership  of  gains,  unless  the  contrary  is  expressly 
stipulated.— ^ L.  7, Pro  socio;  Pothier,  loc.  cit.;C.  N.,  1839.  [III.123.] 

ISttl*  In  a  universal  partnership  of  gains  is  included  all  that 
the  partners  acquire  by  their  industry  in  whatever  employment  they 
are  engaged  during  the  continuance  of  the  partnership.  The  moveable 
property  and  the  enjoyment  of  the  immoveables  possessed  by  the 
partners  at  the  date  of  the  contract  are  also  included ;  but  the 
immoveables  themselves  are  not  included. — ff  L.  7,  Pro  socio; 
Vinn.,  Ad  Instit.,  liv.  3,  tit.  20,  Introd. ;  Pothier,  Soci^te,  nn.  43,  44, 
45;  Domat,  loc.  cif.,  n.  3;  Story,  Parfnrrshlp,  §73;  C.  N.,  1838. 
[III.  123.] 

SECTION    II. — OF    PARTICULAR    PARTNERSHIPS. 

» 

INttSS. — Particular  partnerships  are  those  which  apply  only  to 
certain  determinate  objects.  A  partnership  contracted  for  a  single 
enterprise  or  for  the  exercise  of  any  art  or  profession  is  also  a  parti- 
cular partnership. — -^L.  5,   in  pr.,  L.  71,  Pro  socio:  Pothier,  SociMe, 

nn.  54,  55,  56  ;  Domat,  loc.  cit.,  §  1 ;  C.  N.,  1841,  1842.  [Ill  123.] 

DECISION : — Pendant  plusieurs  annees  les  parties  en  cette  cause  ont  ete 
aesociees  pour  Pexerctce  de  leur  metier  de  menuisier  et  entrepreneur.  Durant 
I'existence  de  cette  societe,  I'appelant  a  entrepris  avec  les  nomcnes  Bourgoin  et 
Lamontagne,  et  en  dehors  do  la  societe  Berger  et  Metivier,  certains  travaux  pour 
lesquels  I'intimei  par  la  pi'esente  action,  demande  sa  part  des  profitSi  all6guant 
que  PAppelant  n'avait  pas  le  droit  d'entr^prendre  des  travaux  pour  son  seul 
benefice. — Jugi:  lo.  Que  la  societe  contract^e  entre  les  parties  en  cette  cause 
etait  une  societe  limitee  aux  seuls  ouvrages  qui  seraient  entrepris  avec  Passenti- 
ment  des  deux  assot^ies  et  que  chaque  associe,  aux  termes  de  leur  acte  de  societe, 
6tait  libre  d'entreprendre,  en  dehors  des  affaires  de  la  societe,  des  travaux  pour 
son  benefice  seul.  2o.  Que  Pintime  n'a  droit  a  aucune  reclamation  relativement 
a  Pentreprise  que  I'appelant  a  faite  en  son  seul  nom  avec  Bourgoin  et  Lamon- 
tagne.  3o.  Que  lord  meme  que  PintimS  aurait  un  droit  d'action.  Paction  en  red- 
dition  de  compte  serait  en  tout  cas  pr6maturee,  les  travaux  entrepris  par  Pap- 
pelant  avec  Bourgoin  et  Lamon tagne  n'etant  pas  termines  lors  de  Pinstitution  de 
Paction,  ni  lors  de  la  contestation  du  compte  qu'il  a  rendu  a  Pintime. — Q.  B. — 
Bwger  &  Miiivier,  1  Q.  B.  R.,  p.  327. 
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SECTION  III. — OF  COMMERCIAL  PARTNERSHIPS. 

186S«  Commercial  partnerships  are  those  which  are  contracted 
for  carrying  on  any  trade,  manufacture  or  other  business  of  a  com- 
mercial nature,  whether  general  or  limited  to  a  special  branch  or 
adventure.  All  other  parnerships  are  civil  partnerships. — Troplong, 
Soditi,  317  ;   Story,  PaHnership,  §  75  ;  C.  L.,  2795,  2796,  2797. 

[III.  123.] 

DECISIONS: — 1.  Un  contrat  fait  par  deux  personnes,  par  lequel  elles  s^obli- 
gent  de  foumir  a  une  compagnie  de  chemin  de  fer  une  certaine  quantite  de  ties 
on  liens,  pour  un  prix  convenu  de  tant  par  mille  ties  k  etre  partag6  entr'elles, 
constitue  entre  ces  deux  personnes  une  society  commerciale  dans  le  sens  des  S. 
R.  B.  C.y  ch.  65,  et  de  Particle  1834  du  Code  Civil,  requerantrenregistrementd'une 

declaration  de  la  formation  de  telle  aoci^tS,  aux  endroits  d^signes  par  la  loi. 

SicoTTE,  J. — Lnrose  vs  Paiion,  17  L.  C.  J.,  p.  52. 

2.  Une  societe  entre  un  sh6rif,  un  avocat  et  un  marchand,  pour  Pexploitation 
d'un  moulin  k  scie,  est  une  societe  commerciale. — ^Tasohebeau,  J  .^-'Couturier  vs 
Brossard,  18  L.  C.  J.,  p.  8. 

3.  An  association  of  persons,  formed  for  the  purpose  of  traificing  in  real 

estate,  is  not  a  commercial  partnership. — Q.  B Girardd:  Trudelf  21  L.  C.  J.,  p. 

295. 

4.  Persons  doing  business  under  a  firm  name  as  assignees  and  brokers,  two 
of  whom  were  official  assignees  and  the  third  a  notary,  are  jointly  and  severally 
liable  for  the  debts  of  the  co-partnership.^JoHNsoN,  J. — Loranger  vs  Dupuis,  5 
LN.,p.  179. 

1^04«  Commercial  partnerships  are  divided  into ; 

1.  General  partnerships ; 

2.  Anonymous  partnerships; 

3.  Partnerships  en  commandite,  or  limited  partnerships  ; 

4.  Joint-stock  companies. 

They  are  governed  by  the  rules  common  to  other  partnerships, 
when  these  are  not  inconsistent  with  the  rules  contained  in  this 
section,  and  with  the  laws  and  usages  specially  applicable  in  com- 
mercial matters.— Pothier,  Societe,  nn.  56,  57,  60,  61,  82;  Ord.  1673, 
tit.  4,  art.  1  ;  C.  Comm.,  19  ;  Troplong,  Sociitiy  on  arts.  1841,  1842 
C.  N.,  nn.  317,  358,  359,  444;  Story,  Partnership,  §§  78,  79  ;  2  Bell, 
Comm.,\o\.  7,  ch.  2 ;  C.  N.,  1873.  [III.  125.] 

§  1.  Of  general  partnerships, 

1A69«  General  partnerships  are  those  contracted  for  the  pur- 

10 
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pose  of  carrying  on  business  under  a  collective  name  or  firm  consist- 
ing ordinarily  of  the  names  of  the  partners,  or  of  one  or  more  of 
them,  all  of  whom  are  jointly  and  severally  liable  for  the  obligations 
of  the  partnership. — Pothier,  ioc.  ci<. ;  C.  Comm.,  20,  21,  22  ;  Trop- 
long,  SocUti,  359, 360  ;  Story,  Partnership  loc.  cit, ;  Becane,  Qv>est  sur 
le  Dr.  Comm.,  note  on  definition  of  art.  20,  C.  Comm.,  p.  50 :  Bell,  loc. 

cit.  [III.  125.] 

DECISIONS  : — 1.  If  it  appears  at  the  enquite,  in  evidence,  that  the  Plaintiff 
has  a  co-partner  who  is  not  a  party  to  the  suit,  the  Court  will  dismiss  the  action 
quant  dpr4sent. — ^K.  B.^-^Roger  vs  Chapman^  3  R.  de  L.,  p.  352. 

2.  A  creditor  of  a  co-partnert-hip  may  sue  any  one  of  the  co-partners  without 

having  previously  brought  his  action  against  the  co-partnership — Dat,  J Tatar 

dh  McDonald,  M.  C.  R.,  \k  84. 

3.  If  one  of  several  partners  die.  the  surviving  partners  may  be  sued  without 
the  representatives  of  the  deceased  partner  being  made  parties  to  the  suit.— 
Mebbdith,  C.  J Stadaeona  Bank  vs  Knight,  1  Q.  L.  R.,  p.  193. 

4.  Que  le  cr^ancier  d'une  socidt^  en  non  oollectif  n^est  pas  oblige  de  recher* 
cher  les  biens  de  la  societe  avant  defairesaisirceuxdesasociesindividuellemeot. 
— DoHEBTT,  J. — Carmel  vs  Asselin,  28  L  C.  J.,  p.  28,  7  L.  N.,  p.  150. 

5.  Qu^en  loi  une  soci^tS  commerciale  ne  peut  dtre  valablement  contractee 
par  une  personnel  laquelle  un  conseil  judiciaire  a  ^t^  doune,  sans  le  consente- 

ment  de  ce  conseil  judiciaire. — I^orakoer,  J Furniss  vs  Larocque,  M.  J..  R.,  2  8. 

C,  p  405. 

6.  Que  den  domuiages  peuvent  etre  recouvres  des  membres  d'une  societe  en 
nom  coUectif,  pour  fausse  arrestation  faite  a  la  poursuite  d'un  ded  membres  de  la 
society — Hainvillu.  J — Cowan  vs  Osborne,  12  R.  L.,  p.  29. 

7.  Peraons  doing  business  under  a  firm  name  as  assignees  and  biokers  are 
jointly  and  severally  liable  for  the  debts  of  the  co-partnership. — Johkson,  J. — 
Loranger  vs  Dupuy,  5  L.  N.,  p.  179. 

1866*  The  partnei*s  may  make  such  stipulations  among  them- 
selves concerning  their  respective  powers  in  the  management  of  the 
partnership  business  as  they  see  fit,  but  with  respect  to  third  persons 
dealing  with  them  in  good  faith,  each  partner  has  an  implied  power 
to  bind  the  partnership  for  all  obligations  contracted  in  its  name  and 
in  its  usual  course  of  dealing  and  business. — Pothier,  Oblig.,  nn.  83, 
89;  Societe,  nn.  90  to  100;  4  Pardessus,  Dr.  Comm.,  1024;  Story, 
Partnership,  §  109,  u.  2  ;  2  Bell,  Comm.,  615,  616  ;  See  also  authorities 
under  C.  C.  1851.  [Ill  125.] 

DECISIONS : — I.  A  guaranty  to  a  certain  sum  given  for  a  third  person,  signed 
by  one  pai  tner  in  the  name  of  the  firmi  is  valid  and  binding.— Q.  B.^— -Martin  ^ 
Oault,  15  L.  C.  J.,  p.  237. 

2.  An  agreement  between  partners,  carrying  on  business  as  iron  founders 
that  no  contract  for  the  purchase  or  sale  of  material  exceeding  $100  was  to  be 
made  without  the  consent  of  both,  did  not  e^cempt  the  partnership  from  liability 
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to  a  third  partji  under  a  contraot  of  sale  of  pig  iron  exceeding  SI 00,  made  by  one 
partner  in  the  firm's  name,  such  sale  being  within  the  scope  of  the  partnership 
business,  and  the  purchaser  buying  in  good  faith — C.  R — Cuvillier  &  Gilbert,  18 
U  G.  J^  p.  22. 

3.  Que  Taction  prise  sur  un  billet  sign6  par  une  sooiM  pent,  sans  autres 
allegations  sp^oiales,  6tre  raaintenue  oontre  un  des  associ^s  quoiqu'il  soit  6tabli, 
8Qr  la  defense  de  I'autre,  que  [U  soci^t^  n'a  pas  re^u  de  consideration  pour  le 
billet-4:;.  lU^Roehette  vs  Eochette.  10  Q.  L.  R.,  p.  342. 

4.  Que  lesmembresd'une  society  en  oom  collectif  ne  peuvent  lier  la  80oi6t6 
que  pour  les  obligations  qu'ils  contractent  en  son  nom,  dans  le  oours  des  affaires 

dont  elle  se  mSle — ^Q.  B Singleton  &  Knight,  14  Q.  L.  R.,  p.  39,  15  R  L.,  p.  216. 

-jCasault,  J. — 1 3  Q.  L.  R.,  p.  70. 

See  also  cases  noted  at  C.  C.  1851  and  1867. 


186T*  The  partners  are  liable  for  obligations  contracted  by  one 
of  them,  in  his  own  name,  only  when  the  obligation  is  for  objects 
which  are  in  the  usual  course  of  dealing  and  business  of  the  partner- 
ship, or  are  applied  to  its  use. — 3  Kent,  Coram.,  p.  41  ;  4  Pardessus, 

Dr.  Gonim.  1025,  1049.     [III.  126.] 

DECISIONS  : — 1.  Partnership  property  is  not  liable  for  the  debts  of  any  of 
the  partners  itkdviiduBXXy, -^Montgomery  &  Qerrard^  Stuart's  Rep.,  p.  437. 

2.  A  vendor  who  sells  to  one  partner  in  his  individual  name  and  upon  his 
own  responsibility  and  credit,  has  a  right  to  recover  against  the  firm  of  which  he 
is  a  member,  provided  that  the  firm  has  benefited  by  the  transaction,  and  although 
the  vendor  was  ignorant  of  the  partnership  at  the  time  he  sold  the  goods.  In 
such  a  case,  answers  to  interrogations  upon  faite  et  articles  of  the  purchasing 
partner,  to  the  effect  that  he  applied  the  goods  so  purchased  by  him  to  the  pur- 
poses of  the  firm,  are  not  only  admissible,  but  are  conclusive  evidence  to  bind  the 
finn_Q.  J^^^Maguire  &  Scott,  7  L.  C.  R.,  p.  451. 

3.  Where  goods  are  purchased  by  a  party  with  a  view  to  furnish  them  to 
persons  about  to  enter  into  partnerohip  to  trade  therewith  and  the  firm  have 
obtained  them  under  agreement  with  the  purchaser,  there  is  no  liability  in  the 
firm  to  pay  the  vendor  the  price  of  the  said  goods,  there  being  no  privity  of  con* 
tract  between  them. — Stuart,  J,^Dueaa8e  vs  Beaugie,  13  L.  C.  R.,  p.  13. 

4.  La  presente  action  est  port6e  contre  le  defendeur,  pour  avoir  le  huit 
mars  dernier,  laiss^  dans  une  des  rues  de  la  ville  de  Levis,  une  certaine  quantite 
de  bois,  courbes  et  madriers,  constituant  une  obstruction,  aux  termes  du  rSgle- 
ment  de  la  dite  ville. — Le  defendeur  repond  parun  plaidoyer  de  "  noa  coupable," 
et  sous  forme  d'exception,  all^gue  qu'il  est  membre  d^une  soci6t6  commerciale, 
etque  partant  Taction  aurait  du  dtre  dirig6e  contre  la  socle te  elle-mdme,  et  non 
contre  le  defendeur,  agissant  pour  et  au  nom  de  la  dite  soci6t6  comm^  son  agent 
et  son  mandataire. — Jug^,  que  le  defendeur  6tait  personnellement  responsable  de 
rinfraction  aux  r^glements  de  la  corporation  par  lui  commise,  malgr6  sa  quality 
de  secretaire  ou  agent  de  la  soci^tS  dont  il  faisait  partie.  Le  defendeur  est  con- 

damn6  &  $1.00  et  les  frais,  ou  8  jours  de  prison ^Maoistrat's  Court. — Corpora' 

turn  de  la  vUle  de  L^is  va  Carrier,  5  R.  L.,  p.  335. 

5.  The  creditor  of  an  insolvent  cannot  claim  upon  the  partnership  of  whioh 
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the  iDsolvent  was  a  member  for  the  price  of  goods  sold  to  the  insolvent  before 

his  partnership,  upon  the  ground  that  the  partnership  afterwards  got  the  benefit 

of  the  purchase. — ^Torrance,  J. — Simnuma  &  Fulton,  20  L.  C.  J.,  p.  296. 

6.  Where  a  partner  sent  a  draft  for  £1,000  out  of  the  partnership  funds  for 

the  purpose  of  paying  his  own  separate  debt,  the  act  was  an  illegal  conversion  of 

the  funds  and  the  other  partners  were  entitled  to  attach  the  money  in  the  hands 

of  the  party  to  whom  the  draft  was  transmitted  and  to  prevent  him  from  applying 

it  to  the  payment  of  the  separate  debt,  in  accordance  with  the  instructions 

received  by  him  from  his  principal.— Johnson,  J. — Hannan  vs.  Evans,  M.  L.  R.,  1 

S.  C,  p.  193. 

See  also  cases  noted  at  C.  C.  1851  and  1866. 


1S6S*  Dormant  or  unknown  partners  are,  during  the  con- 
tinuance of  the  partnership,  subject  to  the  same  liabilities  toward 
third  persons  as  ordinary  partners  under  a  collective  name. — C.  S.  L. 
C,  ch.  65,  sec.  3,  4  ;  3  Paixlessus,  D)\  Comm.,  1049  ;  Story  Partner- 
ship,  §  80 ;  3  Kent,  Comm,,  pp.  31,  32  ;  Collyer,  Partnership,  pp.  212, 

221  et  seq.     [III.  125.] 

DECISIONS : — 1 .  A  dormant  partner  can  only,  in  any  case,  be  held  respon- 
sible for  the  debts  of  the  partnership  in  so  far  as  he  has  profited  by  it. — ^Q.  B 

Cfhapman  ds  Masson,  9  L.  C.  R.,  p.  422. 

2.  Que  le  tiers  en  contractant  avec  un  sssocie  personnel lement,  n'a  pas  de 
recours  contre  la  soci6t^,  mdme  si  cette  demi^re  a  ben^fici6  de  Tacte  de  I'assooie, 
s'il  est  ^tabli  que  le  tiers  n'a  pas  entendu  contracter  avec  la  soci^te,  et  que 
PassociS  n'a  pas  entendu  contracter  au  noni  de  la  societe. — Mathibu,  J. — BHque 
vs  Dumond,  12  R.  L.,  p.  436. 

3.  Que  le  tiers  n'a  d'action  contre  les  co-associ6s  qu'autant  que  celui  qui  a 
traits  avec  liii  s'est  donnS  comme  le  reprSsentant  de  la  soci^tS,  et  que  s'il  con- 
tracte  en  son  propre  noai,  sans  parler  de  Passooiation  que  le  tiers  ignore,  ce  tiers 
ne  pourm  agir  que  contre  lui. — ^Mathieu,  .7 Graham  vs  Bennett,  12  R.  L.,  p.448. 

4.  The  Appellants  set  up  a  firm  of  '*  /.  H,  WUkins  Jk  Co.,"  which  was,  in 
reality,  their  own  business  with  J.  H.  Wilkins  as  manager,  but  to  the  public  the  . 
business  was  that  oF  <<  J.  H,  Wilkins  &  Co"  This  firm  bought  goods  from  the 
Respondent,  the  price  of  which  was  claimed  by  the  present  action.  Held : — ^That 
the  Appellants  were  liable  for  the  obligations  of  the  firm  of '^  7.  H.  Wilkins  <k  Co.," 
and  for  the  acts  of  J.  H.  Wilkins,  who  was  entrusted  with  its  management, 
although  the  agreement  between  Appellants  and  J.  H.  Wilkins  was  that  there 
should  be  no  partnership. — Q.  B. — Lewis  <k  Osbom,  M.  L.  R.,  2  Q.  B.,  p.  353. 

5.  Que  le  bail  par  lequel  il  est  stipul6  que  le  loyer  sera  une  partie  des  b6n6- 
fices  provenant  de  Find  us  trie  du  locataire,  ne  constitue  pas  une  soci6t6  entre  lui 
et  son  locateur. — Q.  B — PrSfontaine  &  Barrie,  13  Q.  L.  R.,  p.  312. 

1H69*  Nominal  partners,  and  persons  who  give  reasonable 
cause  for  the  belief  that  they  are  partners,  although  not  so  in  fact, 
are  liable  as  such  to  third  parties  dealing  in  good  faith  under  that 
belief. — 4  Pardessus,  I)v.  Comm,,  1009,  pp.  83,  84  ;  Collyer,  Patner- 
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iliip,  p.  50  ;  2  Bell,  Comm.,  626 ;  Parsons,  Merc.  Laiv  p.  167  and  n.  3  ; 

Kent.  loc.  cit     [III.  125.] 

DECISION : — ^The  dissolution  of  a  partnership  without  particular  notice  to 
persons  with  whom  it  has  been  in  the  habit  of  dealing,  and  general  notice  in  the 
Gazette  to  all  with  whom  it  has  not,  does  not  exonerate  the  several  members 
of  the  partnership  from  payment  of  the  debts  due  to  third  persons  not  notified^ 
and  who  contracted  with  any  of  them,  in  the  name  of  the  firm,  either  before  or 
alter  the  dissolution. — Court  of  AppsAiiS. — Symes  &  Sutherland,  Stuart's  Rep., 
p.49- 

§  2.  Of  anonynwtts  pminfVHhlps. 

1870*  In  partnerships  having  no  name  or  firm,  whether  they 
are  general  or  confined  to  a  single  object  or  adventure,  the  partners 
are  subject  to  the  same  liabilities  in  favor  of  third  persons  as  in  ordi- 
nary partnerships  under  a  collective  name. — 2  Bell,  Gomm.,  630  ;  Col- 
lyer,  PaH7i4rifhip,  26,  221  ;  Confrd,  Pothier,  Socl^tS,  61,  62,  63.   [III. 

127.] 

DECISION :— See  case  noted  at  C.  C.  1867,  of.^Q.  B.-^Maguire  d;  Scott,  7  L. 
C.  R.,  p.  451. 

§  3.  OfpaHnership  en  commandite  07'  limifed  parhurahip. 

IWJ.  Partnerships  en  conimandite,  or  limited  partnerships,  for 
the  transaction  of  any  mercantile,  mechanical,  or  manufacturing 
business,  other  than  the  business  of  banking  and  of  insurance,  may  be 
formed  under  the  statute  intituled,  An  act  res^pecfing  limited  part- 
nerBhips, — C.  S.  C,  c.  60,  sec.  1.     [III.  127.] 

WTS.  Such  partnerships  consist  of  one  or  more  persons  called 
general  partners,  and  of  one  or  more  persons  who  contribute  in  cash 
payments  a  specific  sum  or  capital  to  the  common  stock  and  who  are 
called  special  partners. — Ibid.,  sec.  2.    [III.  127.] 

1878*  The  general  partners  are  jointly  and  severally  respon- 
sible in  the  same  manner  as  ordinary  partners  under  a  collective 
name ;  but  special  partners  are  not  liable  for  the  debts  of  the  part- 
nership beyond  the  amounts  contributed  by  them  to  the  capital. — 

/6id.,8ec.3.  [III.  127.] 

DECISION  : — Qu'un  associ^  oomnianditaire  peut  ^tre  poursuivi  par  les  cre- 
tnciers  de  la  society  en  recouvrement  de  leur  cr^ance  contre  la  soci^te,  jusqu'^ 
concurrence  de  la  partie  de  sa  mise  sociale  non  encore  pay6e  au  terme  de  I'ac- 
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tion. Que  Tendossement  des  billets  d'une  80ci6t^  en  commandite  par  un  det 

as80ci68  ne  pent  6tre  consid^re  comme  un  paiement  de  sa  mise  sociale  et  ne  peat 
'  que  donner  k  oet  associ^,  dans  le  cas  oil  il  serait  appel6  &  payer  ces  billets,  une 
cr6ance  ordinaire  en  sa  faveur  contre  la  society — Qu'un  associ6  commanditaire 
qui  s'immisce  dans  radministration  de  la  80ci6tei  et  qui  y  fait  des  actes  impor- 
tants  de  gestion,  encourt  la  responsabilite  d^un  associ6  en  nom  collectif. — Que  le 
g^rant  d'une  telle  poci^te  a  radministration  enti^re  de  la  society,  et  est  le  juge 
des  besoins  de  1  etablissement  de  la  societe  j  il  peut  done,  dans  le  cas  d'une  ma- 
nufacture, ache^er  ailleurs  des  objets  semblables  k  ceux  qui  sont  manufactures 

par  la  dite  society  sans  par  la  outrepasser  ses  pouvoirs— Chagnon,  J Williams 

V8  BeauchemiHj  M.  L.  R.,  I  S.  C,  p.  455. 

1874*  The  general  partners  only  can  be  authorized  to  transact 
business  and  sign  for  the  partnership,  and  to  bind  the  same. — Ibid., 
sec.  4.  [III.  127.] 

1S75*  Persons  contraxsting  limited  partnerships  are  bound  to 
make  and  severally  sign  a  certificate  containing  : 

1.  The  name  or  firm  of  the  partnership  ; 

2.  The  general  nature  of  the  business  to  be  carried  on  ; 

3.  The  names  of  all  the  general  and  special  partners,  distinguish- 
ing which  are  general  and  which  special,  and  their  usual  place  of 
residence ; 

4.  The  amount  of  capital  stock  contributed  by  each  special 
partner  ; 

5.  The  period  at  which  the  partnership  commences  and  that  of 
its  termination. 

Such  certificate  is  to  be  made,  filed  and  recorded  in  the  form  and 
manner  prescribed  in  the  st*itute  specified  in  article  1871. — Ibid., 
ss.  5,  6,  7.  [Ill   127.] 

1870«  The  partnership  is  not  deemed  to  be  formed  until  the  certi- 
ficate is  made,  filed  and  recorded,  as  indicated  in  the  last  preceding 
article. — Ibid.,  sec.  8.   [III.  1 27.] 

1S77.  If  any  false  statement  be  made  in  the  certificate,  all  the 
persons  interested  in  the  partnership  are  liable  for  its  obligations,  in 
the  same  manner  as  ordinary  partners  under  a  collective  name. — 
Ibid,,  sec.  8.  [III.  127.] 

DECISION  : — Where  the  $15,000  originally  put  into  a  firm  by  a  special  part- 
ner  had  become  impaired  and  was  reduced  to  less  than  $9,000  at  the  time  a 
new  firm  was  formed,  the  declaration  then  made,  that  the  capital  put  in  by  the 
special  partner  was  $15,000,  was  a  false  statement  and  entailed  upon  the  special 
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partner  the  liability  of  an  drdinary  partner. — Q.  B.— CommereiaZ  Mutual  Build- 
ing Society  of  Montreal  is  Sutherland,  M.  L.  R.,  4  Q.  B.,  p.  52,  32  L.  C.  J.,  p.  100. 

187S*  In  case  of  any  renewal  or  continuance  of  the  partnership 
beyond  the  time  originally  fixed  for  its  duration,  a  certificate  thereof 
nrnst  bo  made,  filed  and  recorded  in  the  manner  required  for  the 
original  formation.  Any  partnership  otherwise  renewed  or  continued 
is  deemed  a  general  partnership. — 77)irf.,  sec.  9.  [III.  127.] 

WTO.  Every  alteration  in  the  names  of  the  [general]  partner.*?, 
in  the  nature  of  the  business,  or  in  the  capital  or  shares,  or  in  any 
JDatter,  [other  than  the  names  of  the  special  partners,]  specified  in  the 
^^riginal  certificate,  is  deemed  a  dissolution  of  the  partnership ;  and 
"it  be  carried  on  after  such  alteration,  it  is  deemed  a  general  part- 
nership, unless  renewed  as  a  limited  partnership  in  the  manner  pro- 
^Wed  in  the  last  preceding  article.— /fcir/.,  sec.  10.  [III.  129.] 

1880*     The  business  of  the  partnership    is  to  be  conducted 

^^r  a  partnership  name  or  firm,  in  which  the  name  of  the  general 

r  ^ttiers  only,  or  of  one  or  more  of  them,  is  used  ;  and  if  the  name  of 

\  Special  partner  be  used  in  the  firm  with  his  privity,  he  is  deemed  a 

general  partner. — /6id.,  sect.  11.  [III.  129.] 

DECISIONS : — That,  to  the  case  of  a  limited  partnership  which  has  adopted 
as  its  raison  aoeiale  the  name  of  *^  Company,"  the  provisions  of  C.  0.  1880  do  not 
apply,  and  the  special  partner  in  sach  case  is  not  liable  as  a  general  partner  under 
that  article. — Gill,  J. — Commercial  Mutual  Building  Society  of  Montreal  vs 
lulton,  15  R.  L.,  p.  160. 

2.  As  the  declaration  of  the  alleged  special  partnership  contained  false 
statements  regarding  the  amounts  contributed  by  the  respective  partners  and  as 
neither  of  the  names  of  the  general  partners  appeared  in  the  firm,  S.,  the  alleged 
limited  partner,  was  held  liable  as  a  general  partner. — Q.  B — Commercial  Mutual 
Buildinff  Society  of  Montreal  A  Sutherlanrl^  32  L.  C,  J.,  p.  100,  ^,  L.  R.,  4  Q.  B., 
p.  52. 

1H91*  Suits  in  relation  to  the  business  of  the  partnership  may 
be  brought  and  conducted  by  and  against  the  general  partners,  in  the 
same  manner  as  if  there  were  no  special  partnei-s. — Ibid.,  sec.  12. 
[III.  129.] 

1882*  No  part  of  the  sum  which  any  special  partner  has  con- 
tributed to  the  capital  stock  can  be  withdrawn  by  him,  or  paid  or 
transferred  to  him  in  the  form  of  dividends,  profits  or  otherwise, 
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during  the  continuance  of  the  partnership  ;•  but  he  may  annually 
•  receive  lawful  interest  on  the  sum  so  contributed  by  him,  if  the  pay- 
ment of  such  interest  do  not  reduce  the  original  amount  of  the  capi- 
tal, and  he  may  also  receive  his  portion  of  the  profits. — Ibid,,  sec.  13. 
[III.  129.] 


•9* 


If  by  the  payment  of  interest  or  supposed  profits  the 
original  capital  be  reduced,  the  partner  receiving  the  same  is  bound 
to  restore  the  amount  necessary  to  make  good  his  share  of  the 
deficient  capital,  with  interest. — Ibid,  sec.  14,  [III.  129.] 

1!^S4«  A  special  partner  may,  from  time  to  time,  examine  into 
the  state  and  progress  of  the  affairs  of  the  partnership,  and  may 
advise  as  to  its  management :  but  he  cannot  transact  any  business  on 
account  of  the  partnership,  nor  be  employed  by  it  as  agent,  attorney 
or  otherwise.  If  he  act  in  contravention  of  the  provisions  of  this 
article,  he  is  deemed  a  general  partner. — Ibid.,  sec.  15.  [III.  129.] 

1885.  The  general  partners  are  liable  to  account  to  each  other 
and  to  the  special  partners  for  the  management  of  the  business  of  the 
partnei'ship,  in  the  same  manner  as  ordinary  partners  under  a  collec- 
tive name. — Ibid.,  sec.  16.   [III.  129.] 

1886*  In  case  of  the  insolvency  or  bankruptcy  of  the  partner- 
ship, no  special  partner  is  allowed,  under  any  circumstances,  to  claim 
as  a  creditor,  until  the  claims  of  all  the  other  creditors  of  the  part- 
nership have  been  satisfied. — Ibid.,  sec,  17.  [III.  129.] 

18ST.  No  dissolution  of  the  partnership  by  the  acts  of  the  parties 
can  take  place  previously  to  the  time  specified  in  the  certificate  of  its 
formation,  or  the  certificates  of  its  renewal,  until  notice  of  such  disso- 
lution has  been  filed  and  published  in  the  manner  provided  in  the  act 
specified  in  article  1871. — Ibid.,  sec.  18.  [III.  129.] 

18!li8.  Partnerships  for  the  business  of  banking  are  regulated 
by  special  acts  of  incorporation,  and  by  the  acts  intituled.  An  act 
respecting  incorporated  banks,  and  An  act  respecting  banks  and 
freedom  of  banking. — C.  S.  C,  ch.  54,  ch.  55,  ch.  21,  ch.  56,  [III.  131.] 

Amendment. — Article  1888  should  read  as  follows : 
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"  1888.  Partnerships  for  the  business  of  banking  are  regulated 
by  special  acts  of  incorporation,  and  by  the  Federal  act  respecting 
hanks  and  banking."     C.  C.  1888 ;  R.  s/c,  c.  120.— R.  S.  Q.  art.  0241. 

§  Of  joint-Htock  compav'teK 

18H9.  Joint-stock  companies  are  formed  either  under  the  au- 
thority of  a  royal  charter,  or  of  an  act  of  the  legislature,  and  are 
governed  by  its  provisions ;  or  they  are  formed  without  such  authority, 
and  in  the  latter  case,  are  subject  to  the  same  general  rules  as  part- 
nerships under  a  collective  name. — 2  Bell,  Coinm.,  622 ;  Collyer, 
PaHnevship  {2nA  Ed.),  400,  401,402;  Gow,  PaHnership,  287,238: 

3  Kent,  Camin.,  26  ;  Story,  Partnership,  §  164.  [III.  131.] 

DECISIONS : — 1.  A  shareholder  in  a  chartered  joint  stock  Company  may,  to 
an  action  brought  against  him  by  such  Company,  plead  a  non-compliance  with  its 
Act  of  incorporation  and  ,that|  by  reason  of  such  non-compliance,  the  Company 
U  not  legally  in  existence.— Duval,  J. — Quebec  dc  Richmond  Ry,  Co.  vs  Dawson, 
1  L.  C.  R.y  p.  366. 

2.  Des  souscriptions  a  un  fonds  social  ou  stock,  obtenues  par  surprise,  fraude 
et  par  de  faxxx  6tats  des  affaires  de  la  compagnie  faits  par  sesofficiers  et  ses  direc- 
tears,  sont  nuUes  et  ne  produisent  aucune  obligation.  Les  actionnaires  ainsi 
tromp^s  peuvent  mdme  recouvrer  ce  qu'ils  ont  paye  en  a-compte  de  leurs  parts. 
— C.  JL^Glen  Brick  Co.  vs  Shackwell,  1  R.  C,  p.  121. 

3.  Dans  une  action  intentee  par  une  compagnie  &  fonds  social  centre  un 
flctionnaire  pour  le  montant  d'une  part  souscrite  et  non  pay6e,  sur  preuve  que 
leg  directeurs  et  officiers  de  la  compagnie  ont  donne  leur  demission  et  n'ont  pas 
et6  remplac^s,  la  cour,  nonobstant  la  sec.  20  de  la  3 1  V.,  c.  25,  ordonnera  que  la 
compagnie  precede  k  Telection  de  nouveaux  officiers',  ou  d'un  curateur  suivant 
Tarticle  371  du  C.  C.  et  en  produise  acte  avant  de  pouvoir  proceder  ult^rieure. 
ment  dans  la  cause.— >Frais  reserves.— -Tessibr,  J. — Compagnie  cf Instruments 
Agrieoles  vs  Hibert,  2  Q.  L.  R.,  p.  182. 

4.  Where  a  shareholder,  who  had  already  paid  some  calls,  was  sued  for  the 
amount  of  others  and  pleaded  that  the  Company  had  forfeited  its  charter  by  non- 
compliance with  certain  preliminary  conditions,  it  was  held  that  the  forfeiture 

should  have  been  first  pronounced  and  the  plea  was  dismissed.— Johnson,  J 

Windsor  Hotel  Co.  vs  Murphy,  1  L.  N.,  p.  74. 

5.  To  an  action  by  the  holder  against  the  maker  of  a  promissory  note,  it  was 
pleaded  that  the  endorsement  by  the  Windsor  Hotel  Company,  who  were  the 
payees,  was  ineffectual  by  reason  of  the  latter  having  forfeited  its  charter  by  non- 
compliance with  certain  preliminary  conditions.  For  the  reasons  named  in  the 
preceding  case,  judgment  was  given  for  Plaintiffs.— Johnson,  J. — Bank  of 
Montreal  vs  Thompson,  I  L.  N.,  p.  76. 

6.  A  party  subscribing  to  the  stock  of  a  navigation  Company  created  by 
Utters  Patent  of  the  Quebec  Government,  before  the  incorporation,  will  not  be 
bound  to  pay  his  stock  if  he  is  ignored  in  the  Letters  Patent  and  if  the  Letters 
Patent  required  other  qualifications  for  Directors  than  those  required  for  sub- 
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Bcribers.— Maokat,  J — Union  Navigation  Co.  vs  Couillard,  7  R.  L,  p.  215,  21  L. 
C.  J.,  p.  71. 

7.  Semhle, — ^That  a  purchaser,  subsequently  to  incorporation,  of  shares  pur- 
chased pn'or  to  incorporation,  and  who  has  paid  a  call  after  his  purchase,  is  estop- 
ped from  contesting  the  validity  of  the  original  subscription. — Q.  B. — Macdougall 
<!b  Union  Navigation  Co.,  21  L.  C.  J.,  p.  63. 

8.  The  Defendant  subscribed  for  stock  in  a  Company  about  to  be  formed 
and  received  a  letter  from  the  secretary  stating  that  his  stock  was  taken  on  the 
same  condition  as  that  subscribed  by  three  persons  whose  names  preceded  his 
on  the  book  and  who  had  appended  the  condition  to  their  subscription  that  the 
Company  was  to  be  a  Hydraulic  Company.  The  Defendant  did  not  append  such 
condition.  The  Hydraulic  Company  was  not  formed,  but  a  Cotton  Mill  Company 
only.    Held  : — ^That,  the  Defendant  having  signed  the  book  unconditionally,  was 

not  entitled  to  be  relieved  from  liability  for  calls. — Q.  B Jones  &  Montreal 

Cotton  Co,  1  L.  N.,  p.  450,  24  L.  C.  J.,  p.  108. 

9.  A  subscription  of  shares  in  a  company  to  be  formed  is  not  binding. — 
Q.  B.~  Raseony  A  Union  Navigation  Co,,  I  L.  N.,  p.  494,  24  L.  C.  J.,  p.  133. 

10.  In  an  action  against  a  shareholder  for  unpaid  calls,  where  the  Defendant 
denied  that  he  had  subscribed  for  stock  in  the  company  Plaintiff  (Windsor  Hotel 
Co.),  and,  in  the  subscription  book  produced,  the  nam<^  ^'Windsor"  had  been 
substituted  for  "  Royal/'  the  action  could  not  be  maintained  in  the  absence  of 
evidence  that  the  change  of  name  had  been  made  before  the  Defendant  sub- 
scribed  C.  R. —  Windsor  Hotel  Co,  vs  Laframhoise,  22  L.  C.  J.,  p.  144,  1  L.  N., 

p.  63. 

11.  In  an  action  for  calls  on  stock  against  a  Bank,  which  held  the  stock  only 
as  collateral  security,  it  wa^  held  that  the  Bank  was  not  liable.— Q.  'R,— -Railway 
&  Newspaper  Advertising  Co,  dk  Molson^a  Bank,  2  L.  N.,  p.  207. 

12.  Although  the  Appellant  had,  in  error,  subscribed  for  a  larger  number  of 
shares  than  he  hnd  intended  in  the  capital  stock  of  the  Company,  Respondents, 
and  had  sought  ineffectually  to  be  relieved  immediately  thereafter,  yet  the  facts 
that  he  allowed  nearly  two  years  to  pas 3  before  taking  legal  action  to  have  the 
contract  annulled  and  only  took  such  action  when  calls  were  made  to  cover  losses, 
and  had  in  the  meantime  accepted  a  dividend  of  ten  per  cent  on  shares, 
constituted  an  acquiescence  sufficient  to  render  him  liable  for  the  whole  amount 

subscribed. — Q.  B Cot4  A  Stadacona  Insurance   Co.,  6  Q.   L.   R.,  p.    147 

Meredith,  C.  J 5  Q.  L.  R.,  p.  133. 

1 3.  The  action  was  against  a  shareholder  for  calls.  In  the  Court  below,  the 
action  was  dismissed  on  a  question  of  law,  viz.,  because  the  subscription  of  stock 
of  two  shareholders  had  been  reduced  on  the  subscription  book  after  the  Respond- 
ent subscribed  Iiis  shares  and  the  calls  being  made  against  these  shareholderS| 
on  the  reduced  amount,  had  not  been  equally  made.  In  Appeal,  the  judgment  was 
reversed,  the  Couit  not  differing  from  the  principle  that  the  call  must  be  equal, 
but  holding,  on  the  evidence,  that  the  Respondent  had  &iled  to  prove  that 
the  calls  made  by  the  Company,  Appellants,  were  illegal,  partial  or  unjust. — Q.  B. 
National  Insurance  Co  d:  Rattan,  2  \j,  N.,  p.  238. 

14.  In  an  action  by  a  joint  stock  Company  for  calls  on  shares,  it  was  held 
that  the  certificate  which  the  law  makes  prima  facie  evidence  is  not  rendered 
ineffectual  by  the  mere  denial  of  the  Defendant,  but  continues  to  be  operative 
until  some  evidence  be  adduced  tending  to  disprove  the  facts  of  which  the  certif* 


Of  the  different  kinch  <tf  partvernhips. — Art.  IMfK  loo 

icate  18  offered  as  evidence. — C.  R. — Stadacona  Insurance  Co,  vs  Trudel,  6  Q.  L.  R., 
p.  31. 

15.  The  liquidators  to  the  Canada  Agrioultural  Insurance  Company  are  duly 

qualified  under  the  Dominion  Act,  41  Vict.,  cap.  38,  to  make  calls — Maokat,  J 

Rots  vs  Chiiibaultj  4  L.  N.,  p.  415. 

16.  Proof  that  notices  claiming  payment  of  calls  sued  for  were  mailed  to 

the  shareholders,  was  sufficient  evidence  that  such  calls  were  made Q.  B 

Ross  S  Converse,  27  L.  C.  J.,  p.  143,  6  L.  N.,  p.  67. 

17.  L'intim6,  poursuivi  pour  cinq  versements  surlesactionsqu'ilasouscrites 
dans  le fonds  social  de  la  compagnie  appelante, plaide  quit  n'asouscritces actions 
qu'i  la  sollicitation  de  I'agent  de  Pappelante  et  sur  la  promesse  qu'il  ne  serait 
jamais  appel^  a  les  payer.  LaCour  d'Appel,  sansse  prononcersurla  legalite  d'une 
semblable  defense,  a  juge,  infirmant  le  jugement  de  la  Cour  en  premiere  instance, 
lo.  Que  rintim6  n'avait  pas  prouv6  les  all6gu6s  de  son  exception.  2o.  Que  U  pro- 
duction du  certifical  du  secretaire  de  la  compagnie  que  TintimS  avait  souscrit  le 
nombre  d'actions  mentionnees  sur  lesquelles  le  Bureau  de  Direction  avait  appele 
cinq  versements,  constituait  une  preuve  suffisante  pour  supporter  Paction  — Q. 
KSladaeona  Insurance  Co.  &  Cabana,  2  Q.  B.  R.,  p.  380. 

18.  In  an  action  by  liquidators  of  the  Canada  Agriculttiral  Insurance  Com- 
pany for  calls  it  was  held  that  the  Company,  now  represented  by  the  Plaintiffs, 
having  accepted  railway  debentures  in  payment  of  calls  and  disposed  of  the 
debentures,  the  Plaintiffs  could  not  ask  for  the  resiliation  of  this  transaction — 
especially  without  offering  back  what  had  been  received — A  judgment  confirm- 
ing the  discharge  of  an  insolvent  is  chose  jug^e  and  the  validity  of  his  assignment 
cannot  be  questioned  afterwards  in  an  ordinary  action  against  him  for  calls. — 
Rainville,  J Ross  vs  Angus,  6  L.  N.,  p.  292. 

19.  The  Appellant  signed  an  undertaking  to  take  shares  in  a  Company  to 
be  incorporated  by  F^etters  Patent,  under  the  Act  Q.  31  Vict ,  cap.  25,  but  was  not 
a  petitioner  for  Letters  Patent,  nor  was  his  name  included  in  the  list  of  intending 
shareholders  in  the  schedule  sent  to  the  Provincial  Secretary  with  the  petition. 
The  Appellant's  name  was  not  mentioned  in  the  Letters  Patent  incorporating 
the  Company  nor  did  he  become  a  shareholder  at  any  time  after  its  incorporation. 
^Held. — ^That  the  Appellant  never  became  a  shareholder  of  the  Company  and 
could  not  be  held  for  calls  on  stock.  Tbssibr,  J.,  holding  that  a  subscription  to 
stock  in  a  Company  to  be  incorporated  is  a  mere  proposition  and  not  a  binding 
promise  to  take  and  pay,  and  Rahsay,  J.,  holding  that  under  the  terms  of  the 
Statute  above  cited,  the  only  persons  who  are  shareholders  in  a  Company  incor- 
porated thereunder  are  those  named  in  the  Letters  Patent  as  such  and  those 
who  become  members  after  incorporation.— .Q.  ^.^Arless  ^  Belmont  Manufac- 
turing Co,  M.  L.  R,  1  Q.  B.,  p.  340. 

20.  Dans  Tesp^ce  la  souscription  de  parts  dans  une  compagnie  non  incor- 
por^e  n'a  pas  ^t6  l^galement  accept^e  et  ne  lie  f tas  le  souscripteur.  L*omission  du 
nom  du  souscripteur  pai*  ceux  qui  ont  demnnde  et  obtenu  I'incorporation  et  son 
refus  d'en  former  partie  plus  tard,  le  delie  de  responsabilit^ — Semble  : — que  le  fait 
de  souscriptions  non  s^rieuses  pour  completer  le  capital  pent  au^si  d6charger  le 

souscripteur  de  responsabilite — Q.  B Magog  Textile  &  Print  Co,  &  Pride,  12  Q. 

L.  R.,  p.  200. 

21.  The  fact  that  the  capital  stock  of  a  Company  has  not  been  fully  sub- 
scribed, is  not  a  defence  to  an  action  by  the  Company  against  a  shareholder  for 
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calls  on  shares  subscribed  for  by  him.  An  allotment  of  stock  is  not  necessary 
before  instituting  nn  action  for  calls  against  a  shareholder  who  has  subscribed  for 
a  specific  number  of  shares.  The  enactment  of  a  by-law  to  regulate  the  mode  in 
which  the  calls  shall  be  made  is  not  imperative.  Where  no  by-law  exists,  the 
calls  may  be  made  as  prescribed  by  the  directors. — ^C.  R.-^2?a«eony  Woollen  & 
Cotton  Co,  vs.  DesmaraiSf  10  L.  N.,  p.  35,  M.  L.  R.,  2  S.  C,  p.  381. 

22.  An  action  for  calls  may  be  maintained  against  a  person  who  signed  the 
subscription  list  and  appended  the  number  of  shares  taken  by  him,  although  no 
allotment  of  stock  was  ever  made  by  the  Directors— The  subscription  of  shares 
in  a  Company  proposed  to  be  incorporated,  is  a  mere  proposition  to  take  stock 
therein  and  is  not  binding ;  but  where  the  subscriber's  name  has  been  inserted  in 
the  Letters  Patent,  even  without  his  knowledge  or  consent,  he  is  liable  as  regards 
third  parties.  Verbal  evidence  is  inadmissible  to  establish  that  a  subscription  to 
stock,  which  is  absolute  on  its  face,  was  made  conditionally.— Loranoer,  J. — 
Banque  d'Hochelaga  vs  Garth,  9  L.  N.,  p.  253,  M.  L.  R,  2  S.  C,  p.  201. 

23.  D.  signed  a  subscription  list  undertaking  to  take  shares  in  the  capital 
stock  of  a  company  to  be  incorporated  by  Letters  Patent,  under  the  Act  Q.  31 
Vict.,  cap.  25,  but  his  name  did  not  appear  in  the  notice  applying  for  Letters 
Patent  incorporating  the  Company.  The  directors  never  allotted  shares  to  D.  as 
required  by  the  25th  section  of  the  Act  and  he  never  subsequently  acknowledged 
any  liability  to  the  Company.  In  an  action  brought  by  the  Company  against  D. 
for  calls  due  in  the  stock,  it  was  held,  affirming  the  judgment  of  the  Court  of 
Queen's  Bench,  that  D.  could  not  be  held  liable  for  calls  on  stock. — Supreme 
CorRT Magog  Textile  Co.  &  Dobell,  10  L.  N.,  p.  331 Q.  B.— 9  L.'N.,  p.  348. 

24.  A  number  of  persons,  among  whom  was  C,  agreed  to  form  a  Company, 
but  at  a  subsequent  meeting  in  which  C.  took  part,  it  was  resolved  that,  as  they 
could  not  obtain  an  expected  sub-iidy  from  the  government,  they  would  not  go 
on.  Later,  some  of  those  interested  applied  for  letters  patent  and  a  Company  was 
formed,  C.'s  name  being  inserted  in  the  letters  patent.  C.  never  attended  any 
meeting  or  took  any  part  in  the  aftairs  of  the  Company  and  the  directors  of  the 
Company  subsequently  passed  a  resolution  to  exonerate  those  who  had  signed  the 
original  paper,  but  who  had  refused  to  become  shareholders  when  it  was  found 
that  no  subsidy  could  be  obtained.  H.  a  creditor  of  the  Company,  obtained 
judgment  against  it,  and  having  discussed  the  Company,  sued  C.  as  a  contributory 
for  the  amount  of  his  unpaid  shares.  Held  : — Reversing  the  judgment  of  the  Su- 
perior Court,  that  C.  was  not  liable. — Q.  B Cantin  &  Hochelaga  Bank,  32  L.  C. 

J.  p.  22. 

25.  R.  sign  a  subscription  list  for  a  Company  which  it  was  proposed  to  form 
and  which  subsequently  obtained  letters  patent.  For  some  reason  which  was  not 
shown,  H's  nnme  was  not  inserted  in  the  letters  patent  and  there  was  nothing  to 
show  that  he  afterwards  made  any  application  for  membership  in  or  that  he  had 
any  connection  with  the  Company.  H.,  a  creditor  of  the  Company,  against  which 
he  obtained  judgment,  having  first  discussed  the  property  of  the  Company,  brought 
an  action  against  R.  for  an  amount,  as  for  unpaid  calls  in  shares Held,  confirm- 
ing the  judgment  of  tho  Court  bolow,  that  R.  was  not  liable.  That  he  had  never 
been  a  member  of  the  Company  and  that  the  circumstances  which  led  to  his 
withdrawing  his  name  from  the  subscription  list  could  be  proved  by  verbal  tes- 
timony— Q.  B — Hochelaga  Bank  &  Darling,  32  L.  C.  J.,  p.  28. 
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1890*  The  names  of  the  partners  or  stockholders  do  not  appear 
in  joint-stock  companies,  which  are  generally  known  under  an  appel- 
lation indicating  the  object  of  their  formation.  The  business  is  carried 
on  by  directors  or  other  mandataries,  who  are  appointed  from  time 
to  time,  according  to  the  rules  established  for  the  governance  of  such 
eompanies  respectively. — Bell,  loc.  cit.     [III.  131.] 

1891*  Any  seven  or  more  persons  may  in  like  manner  associate 
themselves  together  for  the  purpose  of  carrying  on  any  labor,  trade 
or  business,  except  the  working  of  mines,  minerals  or  quarries,  and 
the  business  of  banking  or  insurance,  in  conformity  with  the  provi- 
sions of  the  act  of  1865,  intituled.  An  Act  to  authoi^lze  the  fanriatioa 
of  companies  or  co-operative  associatioifs  for  the  purpose  of  carrying 
on,  in  coninwHy  any  trade  or  hwiineas. 

The  formation  and  governance  of  joint-stock  companies  and  cor- 
poration for  particular  objects  are  provided  for  by  special  statutes. — 
C.  S.  C,  cap.  63,  64,  65,  66,  67,  68.  69,  70.     [III.  131,  383.] 

Aniendnientfi : — As  regards  the  incorporation  of  Companies  by 
the  Dominion  authorities,  see  now  the  Act  intituled  "  An  Act  res- 
"  pecting  the  incorporation  of  Joint-Stock  Companies  by  Letters 
-  Patent."— R.  S.  C,  cap.  119. 

As  regards  the  incorporation  of  Companies  by  the  Province  of 

Quebec,  see  now   the  section  cited  as   "  the  Joint-Stock  Companies 

"  Incorporation  Act." — R.  S.  Q.,  art.  4694  et  mq. 

DECISION : — A  declaration  fyled  in  pursuance  of  the  Act  12  Vict.,  cap.  57, 
sec.  1.  which  the  parties  signed,  but  to  which  they  omitted  to  fix  their  seals,  is 
nevertheless  sufficient  and  answers  the  object  of  the  statute,  that  of  making 
known  the  names  of  persons  originally  composing  the  society.  The  legal  existence 
of  a  corporation  cannot  be  questioned  by  an  incidental  proceeding,  such  as  a  plea 
in  a  case,  but  must  be  attacked  by  means  of  proceedings  under  the  Act  12  Vict., 
cap.  41. — Chabot,  J. — Union  Building  Society  vs  Russell,  8  L.  C.  R.,  p.  276. 


CHAPTER  FIFTH. 

OF  THE   DISSOLUTION   OF   PARTNERSHIP. 

19[^92*  Partnership  is  dissolved  : 

1.  By  the  efflux  of  time  ; 

2.  By  the  extinction  or  loss  of  the  partnership  property  ; 

3.  By  the  accomplishment  of  the  business  for  which  it  was  con- 
tracted ; 

4.  By  bankruptcy  ; 

5.  By  the  death  of  one  of  the  partners  : 
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6.  By  the  civil  death,  or  interdiction,  or  bankruptcy  of  one  of 
the  partners  ; 

7.  By  the  will  of  one  or  more  of  the  partners  not  to  continue 
the  partnership,  according  to  articles  1895  and  1896  ; 

8.  By  the  business  of  the  partnership  becoming  impossible  or 
unlawful ; 

Limited  partnerships  are  also  determined  by  the  causes  declared 
in  article  1879,  to  which  article  the  causes  of  dissolution  declared  in 
the  above  paragraphs  5  and  6  are  subjected. 

The  causes  of  dissolution  declared  in  paragraphs  5,  6,  7,  do  not 
apply  to  joint-stock  companies  formed  under  the  authority  of  a  royal 
charter  or  of  an  act  of  the  legislature.— ^^L.  4,  §  1,  L.  63,  §  10,  L. 
()5,  §§  1,  3,  9,  10,  12,  L.  35,  L.  52,  §  9,  Pro  socuy  ;  Domat,  liv.  1,  tit.  8, 
sec.  5  ;  Pothier,  Society,  nn.  138  et  seq. ;  2  Bell,  Comw.,  ch.  3,  pp.  639 
et  seq, ;  Story,  PaHnership,  %  267,  269,  274  ;  Collyer,  Partnership, 
vol.  1,  ch.  2,  sec.  2  ;  4  Pardessus,  Dr.  Comm.,  tit.  3,  ch.  1,  2,  3,  1051  et 
seq.  ;  Story,  Partnership,  §  290  and  n.  4  :  3  Kent,  Comm.,  54  ;  C.  N., 
1865.     [III.  131.] 

DECISIONS  : — 1.  A  co-partnership  is  dissolvable  by  the  marriage  of  a  female 

partner,  and  the  action  pro  socio  lies  against  her  and  her  husband K.  B An- 

ioine  vs  Dallaire,  2  R.  de  L.,  p.  74. 

2.  An  action  to  account  cannot  be  maintained  by  a  person  claiming  a  right 
to  a  share  in  a  partnership  busines:)  in  virtue  of  an  agreement  whereby  he  was  to 
receive  a  certain  share  of  the  profits  of  the  concern  as  a  salary  for  his  services, 
where  he  has  virtually  broken  the  contract  by  withdrawing  himself  from  the 
partnership  before  the  expiration  of  the  time  stipulated  in  the  agreement  and 

before  the  business  of  the  same  has  been  closed. — Q.  B Miller  &  Smith,  10  L. 

C.  R.,  p.  304. 

3.  A  CO  partnership  formed  for  the  working  of  a  threshing  mill  among  the 
co-partners,  is  dissolved  by  the  death  of  one  of  them  and  the  representatives 
of  the  deceased  partner  have  a  right  to  require  that  the  mill  be  sold  or  that  the 

other  partners  pay  them  the  value  of  the  deceased  partners  bhare Bbthelot,  J. 

— Aubry  V8  Denisy  14  L.  C.  R.,  p.  97,  8  L.  C.  J.,  p.  315. 

4.  An  assignment  made  by  a  co-partnership  vests  in  the  assignee  the  neparate 
estates  of  the  partners,  as  well  as  the  co-partnership  estate  j  and  the  removal  of 
the  absignee  at  a  meeting  of  the  creditors,  (called  under  section  II,  sub-section  3 
of  the  Insolvent  Act  of  1867),  has  the  eftect  of  removing  him  with  respect  to  the 
separate  estates  as  well  as  the  co-partnership  estate. — Torrancb,  J. — Maefarlane 
&  Court,  12L.  C.  J.,  p.  239. 

5.  Two  partners  of  a  partnership  of  three  are  without  power  to  make  a 
voluntary  assignment  of  the  partnership  to  an  interim  assignee. — ^Torrakcb,  J — 
Lusk  A  Foote,  17  L.  C.  J.,  p.  47. 

6.  An  assignment  under  the  Insolvent  Act  by  one  member  only  of  a  co-part- 
nership  cannot  operate  as  an  assignment  of  the  partnership  estate— C.  R. — 
Coumoyer  vs  Tranchemoniagne^  18  L.  G.  J.,  p.  335. 

7.  The  Plaintiff  and  another  entered  into  a  partnership  with  the  two  Defend- 
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uits  to  tender  for  some  dredging  and  harbor  works.  Their  tender  and  supple- 
mentary tender  were  not  accepted,  and  the  Defendants  subsequently  took  a  sub- 
contract from  another  person  whose  tender  (supplementary  tenders  having  been 
asked  for)  had  been  accepted  — Held . — ^That  the  r^ection  of  the  tender  put  an  end 
to  the  partnership  interest  of  the  parties  making  it,  there  being  no  evidence  that 
the  rejection  was  improperly  brought  about  by  the  Defendants,  and  the  latter 
were  not  precluded  from  taking  a  sub-contract  for  their  in^iividual  benefit  for  the 
same  work.— Johnson,  J.— ITanc  vs  Wright^  1  L  N.,  p.  482. 

8.  But  it  was  held  in  the  Court  of  Appeal  as  follows  : — ^The  parties  and  one 
Angus  Macdonald  tendered  for  the  construction  of  the  graving  dock  at  Quebec 
which  included  the  dredging,  masonry  and  other  works.  On  a  second  tender,  the 
works  were  awarded  to  Peters,  and  the  Respondents  obtained  a  contract  for  the 
dredging  though  Peters,  but  directly  from  the  Government.  Held : — Reversing  the 
judgment  of  the  Superior  Court,  that  although  there  were  no  articles  of  partnership 
signed  between  the  parties,  from  their  correspondence  it  appeared  that  all  were 
to  have  a  share  in  any  contract  they  might  obtain,  either  for  the  whole  work  or 
any  portion  of  it,  and  more  especially  for  the  dredging,  whether  such  contract  were 
obtained  directly  from  the  government  or  as  a  sub-contract,  and  that  Appellant 
was  entitled  to  claim  damages  from  the  Respondents  for  their  refusal  to  acknow- 
ledge him  as  partner  in  the  contract  for  dredging — Q.  B — Kane  A  Wright,  1  Q. 
B.R.,  p.  297,  4  Ij.  Nm  p.  15. 

9.  Where  L  bought  from  B.  for  $1(XK),  a  half  interest  in  a  patent  and  B. 
engaged  (se  fait  fori)  to  inaugurate  and  form  a  Company  to  carry  into  operation 
the  object  of  the  patent  before  a  fixed  date,  but  failed  to  do  so,  it  was  held  that 
the  agreement  did  not  constitute  a  partnership  deed  and  that  L.  was  entitled  to 
recover  his  f  1000 ^C.  R Lavioleite  V9  Boss^,  M.  L.  R.,  1  S.  C,  p.  429. 

189S.  When  one  of  the  partners  has  promised  to  put  in  com- 
mon the  property  in  a  thing,  the  loss  of  such  thing  before  the  contri- 
bution of  it  has  been  made,  dissolves  the  parnership  with  respect  to 
all  the  partners. 

The  partnership  is  equally  dissolved  by  the  loss  of  the  thing 
when  only  the  enjoyment  of  it  is  put  in  common,  and  the  property  of 
the  thing  remains  with  the  partner. 

But  the  partnership  is  not  dissolved  by  the  loss  of  the  thing  of 
which  the  property  has  already  been  brought  into  the  partnership ; 
unless  such  thing  constitutes  the  whole  capital  stock  of  the  partner- 
ship, or  is  so  important  a  part  of  it  that  the  business  of  tht*  partner- 
ship cannot  be  carried  on  without  it.—,f  L.  63,  §  10,  Pro  socuf ;  Domat, 
liv.  1,  tit.  8,  sec.  5,  nn.  11,  12  ;  Pothier,  Society,  n.  141 ;  Tioplong, 
Soci^ti^  925  et  seq.;  C.  N.,  1867.     [III.  133.] 

1894.  It  may  be  stipulated  that  in  cose  of  the  death  of  one  of 
the  partners,  the  partnership  shall  continue  with  his  legal  represen- 
tative, or  only  between  the  surviving  partners.  In  the  latter  case, 
the  representative  of  the  deceased  partner  is  entitled  to  a  division  of 
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the  partnership  property,  only  as  it  exists  at  the  time  of  the  partner's 
death.  He  cannot  claim  the  benefit  of  any  transaction  subsequent 
thereto,  unless  such  transaction  is  a  necessary  consequence  of  some- 
thing done  before  the  death  occurred. — Domat,  liv.  1,  tit.  8,  sec.  5, 
n.  14,  sec.  6,  n.  2  ;  Pothier,  Sociit^,  nn.  144,  145 ;  Troplong,  SocUti, 
949  et  seq.;  C.  N.,  1868  ;   Contrdi,  ff  L.  35,  L.  50,  L.  52,  §  9,  L  59, 

Pro  socio,  [III.  133.] 

DECISION  : — If  one  of  several  partners  die,  the  surviving  partners  may  be 
sued  without  the  representatives  of  the  deceased  partner  being  made  parties  to 
the  suit ^Meredith,  C.  J. — SUidacona  Bank  vs  Knight^  1  Q.  L.  R.,  p.  193. 

181^5*  Those  partnerships  only  which  are  not  limits  as  to 
duration  can  be  dissolved  at  the  will  of  any  one  of  the  partners,  by  a 
notice  to  all  the  others  of  his  renunciation.  Such  renunciation  must  be 
in  good  faith,  and  not  made  at  a  time  unfavorable  for  the  part- 
nership.— ;/f'L.  63,  §§  3,  4,  o,  6,  Pro  hoc  to  ;  Pothier,  Society,  nn.  149, 
150,  151  ;  Troplong,  SocUte,9i}5, 977  :  CoUyer,  ch.  2,  sec.  2,  pp.  58,  59; 
2  Bell,  Comm.,  641,  642;  C.  L.,  2855,  2856,  2857;  C.  N.,  1869. 
[III.  133.] 

l^OO.  The  dissolution  of  a  partnership  limited  as  to  duration 
may  be  demanded  by  one  of  the  partners  before  the  expiration  of  the 
stipulated  term,  upon  just  cause  shewn,  or  when  another  partner  fails 
to  fulfil  his  engagement,  or  is  guilty  of  gross  misconduct,  or  from 
habitual  infirmity  or  physical  im[)ossibility  is  unable  to  attend  to  the 
business  of  the  partnership,  or  when  his  condition  and  status  are 
essentially  changed,  and  in  other  cases  of  a  like  nature. — -jf  L.  14, 
L.  15,  Pro  Hoo'w.  Pothier,  Societe,  n.  152;  Troplong,  Societe,  983  et 
seq.,  992,  993,  994,  995 :  Collyer,  loc.cit,;  2  Bell,  Comm.,  642,  644; 
Story,  Partnership,  §§  288,  294  ;  C.  N.,  1871.  [III.  133.] 

Antendment : — The  followinjr  article  is  added  after  article  1896: 

"  l>ittllf(.  If  a  paitiiership  be  dissolved  or  a  judicial  demand  be 
made  for  such  <lissoluti()n,  the  court  or  the  judge,  upon  the  demand  of 
(me  of  the  partnei'S,  after  notice  given  to  the  others,  has  power  to  ap- 
point (me  or  more  liquidatoi*s. 

The  liquidatoi-s  so  appointed  must  be  sworn  to  well  and  faithfully 
perform  the  duties  of  thc^ir  office. 

They  immediately  give  notice  of  their  appointment  by  an  aver- 
tisement  to  that  effect  published  in  the  Quebec  Official  Gazette  and  in 
two  newspapers,  one  in  the  French  and  the  other  in  the  English  lan- 
guage, published  at  the  place  of  business  of  the  partnei'ship  or  at  the 
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nearest  place,  and  in  such  other  manner  as  the  court  or  judge  may 
prescribe. 

They  become  pLeno  jv/re  seized  of  the  assets  of  the  partnership 
for  the  purposes  of  the  liquidation ;  they  furnish  the  security  pre- 
scribed by  the  court  or  judge,  and  are  in  all  respects  subject  to  the 
summary  jurisdiction  of  such  court  or  judge. 

They  possess  all  the  powers  and  are  subject  to  all  the  obligations 
of  judicial  sequestrators,  with  the  exception  of  the  putting  into  pos- 
session, which  is  done  without  the  intermediary  of  a  bailiff. 

Acts,  exceeding  those  of  administration,  cannot  be  performed  by 
the  liquidators  without  the  consent  of  all  the  partners,  and,  in  default 
of  such  consent,  only  with  the  approval  of  the  court  or  judge,  after 
previous  notice  to  the  members  of  the  partnership. 

The  remuneration  of  the  liquidators  is  fixed  by  the  court  or 
judge. 

Proceedings  respecting  the  appointment  of  liquidators  and  the 
performance  of  the  duties  of  their  office  are  summary. 

Provisional  execution  takes  place  notwithstanding  the  appeal, 
saving  the  right  of  the  court  to  which  the  cause  is  taken  in  appeal  to 
summarily  suspend  such  execution. 

Two  judges  of  the  court  seized  of  the  appeal  may  also  give  such 
order  for  suspension  after  notice  to  the  adverse  party."  48  V.,  c.  20,  s. 
2.— R  S.  Q.,  art.  5822. 

CHAPTER  SIXTH. 

OF  THE  EFFECTS   OF  DISSOLUTION. 

1897.  The  mandate  and  powers  of  the  partners  to  act  for  the 
partnership  cease  with  its  dissolution,  except  for  such  acts  as  are  a 
necessary  consequence  of  business  already  begun  ;  nevertheless  what- 
ever is  done  in  the  usual  course  of  dealing  and  business  of  the  part- 
nership, by  a  partner  acting  in  good  faith  and  in  ignorance  of  the 
dissolution,  binds  the  other  partners,  in  the  same  manner  as  if  the 
partnership  still  subsisted.— :^'  L.  ,66,  §  10,  Pro  socio ;  Pothier,  Sociiti, 
nn.  155,  156 ;  2  Bell,  Comm,,  646,  653 ;  4  Pardessus,  2)r.  Coram.,  1070 ; 
Troplong,  SociiU,  996 ;  3  Kent,  Comm.,  62,  63 ;  Story,  Partnership, 
332,  333;  C.  C,  1720,  1728,  1729;  Collyer,  Partnership,  p.  75 
(2nd  Ed.) ;  Gow,  Partnership  (3rd  Ed.),  227,  228.  [III.  133.] 

DECISIONS: — 1.  A  direot  action  can  be  maintained  at  the  instance  of  a 
partner  for  setting  aaide  a  judgment  rendered  upon  the  confession  of  his  no-part- 
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ner  laade  after  the  dUsolufcion  of  the  partnerahip.— Bbbthblot,  J Moore  vs 

O^Leary,  9  L.  C.  J.,  p.  154. 

2.  Although  a  commercial  firm  be  dissolved,  the  members  thereof  are  still 
partners  for  the  liquidation  of  the  affairs  of  the  old  partnership,  and  a  writ  of 
attachment  in  compulsory  liquidation  against  them  as  co-partners  is  well  founded. 
— In  any  case,  under  the  above  circumstanceS|  upon  the  principle  that  interest 
is  the  measure  of  actions,  a  creditor  of  one  of  the  individual  partners  has  no 
right,  as  against  the  creditors  of  the  dissolved  firm,  to  oppose  the  attachment. — 
C.  R Oify  of  Glasgow  Bank  vs  ArbuckUj  16  L.  C.  J.,  p.  218,  1  R.  C.  p.  120. 

3.  After  the  dissolution  of  the  partnership  one  partner  has  no  authority  to 
borrow  money  in  the  name  of  the  firm  for  the  purposes  of  the  partnership 
business. — ^Torranob,  J. — MeBean  vs  McBean,  6  L.  N.,  p.  95.  * 

4.  Que  du  moment  qu'une  society  d'avocats  est  dissoute,  Pun  des  associes 
n'a  droit  de  percevoir  des  debiteurs  de  I'ancienne  soci6t6  que  sa  moiti6  des  det- 
tes,  et  que,  si  Pun  des  associes  per^oit  toute  la  dette  et  donne  une  quittance  au 
d^biteur,  I'autre  as80ci6  a  droit  d'ignorer  cette  quittance  et  de  forcer  le  debiteur 

de  lui  payer  sa  part,  mdme  par  PexScution  de  ses  meubles. — ^BI^lanobr,  J 

DeMoniigny  vs  DeBellefeuille,  30  L.  C.  J.,  p.  299. 

5.  Que  le  d§biteur  d'une  soci6te  en  nom  collectif  peut,  apr^s  la  dissolution 
de  la  sooi6t^,  opposer  i  une  demande  de  la  ci-devant  societe.  en  compensation, 
une  cr6ance  qu'il  a  contre  un  des  membres  de  la  societe  et  ce  pour  la  part  de  ce 
dernier. — Q.  K-^Oauihier  Ss  LacroiXf  12  R.  L.,  p.  508. 

ll^98«  Upon  the  dissolution  of  the  partnership,  each  partner  or 
his  legal  representative  may  demand  of  his  co-partners  an  account  and 
partition  of  the  property  of  the  partnership ;  such  partition  to  be 
made  according  to  the  rules  relating  to  the  partition  of  successions,  in 
so  fax  as  they  can  be  made  to  apply. 

Nevertheless,  in  commercial  partnerships  these  imles  are  to  be 
applied  only  when  they  are  consistent  witli  the  laws  and  usages 
specially  applicable  in  commercial  matters. — Domat,  liv.  1,  tit.  8, 
sec.  5,n.  19  ;  Pothier,  Soci^tS,  161, 162  et  seq. ;  4  Pardessus,  Dr.  Gorrvm., 
1071 ;  Troplong,  Sociiti.  996,  998, 1057  et  seq. ;  C.  N.,  1872.  [III.  135.] 

DECISIONS: — 1.  When  between  co-partners  a  balance  has  been  struck,  an 
action  of  assumpsit  or  of  debt  will  lie  for  the  amount ;  but  if  no  balance  has 
been  so  struck,  the  action  must  be  in  account.-«K.  B. — Robinson  vs  Reffenstein, 
I  R.  de  L.,  p.  352. 

2.  Si  aprds  la  dissolution  de  la  societe,  quelque  partie  des  effets  dUoelle 
tombe  entre  les  mains  de  Fun  des  associes,  et  qu'ilsoit  surle  point  deles  convertir 
k  son  propre  usage,  Vautre  as80ci6  ne  pourra  pas  n§anmoins  reclamer,  par  vole  de 
saisie-revendication,  sa  part  indivise  des  dits  effets.-«Q.  B.-.^Maguire  d:  Bradley , 
1  R.  de  L.,  p.  367. 

3.  When  in  a  declaration  in  an  action  2>ro  «octo,  it  is  alleged  that  the  Plaintiffs 
have  rendered  an  annual  account  of  the  partnership  business  under  their  control  to 
the  Defendant,  it  is  not  necessary  to  offer  and  fyle  with  such  declaration  an  account 
of  the  said  portion  of  the  partnership  business,  but  it  will  be  necessary  to  the 
maintenance  of  the  action  to  prove  the  allegation  that  an  accoimt  has  been  ren- 
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8t^  hy  the  Plaintifif  to  the  Defendant — Mbredith,  C.  J. — McDonald  vs  Miller, 

^*  R.,  p.  214. 

^S    '^^  An  action  to  account  cannot  be  maintained  by  a  person  claiming  a  right 

^j  ^are  in  a  partnership  business  in  virtue  of  an  agreement  whereby  he  was  to 

fV    ^^  a  certain  portion  of  the  profits  of  the  concern  as  a  salary  for  his  services, 

^^  he  has  virtually  broken  the  contract  by  withdrawing  himself  from  the 

\Altnership  before  the  expuration  of  the  time  stipulated  in  the  agreement  and 

before  the  business  of  the  same  has  been  closed — Q.  B. — Miller  Js  Smith,  10  L. 

C.  R.,  p.  304. 

5.  La  seule  action  qu'un  associS  peut  exercer  contre  son  associS,  aprds  la 
dissolution  de  leur  society,  pour  les  fins  de  cette  soci§t6y  est  Paction  pro  socio,  et 
non  pas  une  action  en  dommages  basee  sur  le  pretexte  quUI  sVst  empare  des 
bieos  de  la  society.-— C.  R. — Bouihillier  vs  Turcoite,  1  L.  C.  J.,  p.  170. 

6.  One  co-partner  cannot,  after  the  dissolution  of  the  firm,  sue  another 
co-partner  to  render  an  account  without  himself  offering  and  tendering  an 
account. — Smith,  J. — Pepin  vs  Christin,  3  L.  C.  J.,  p.  119. 

7.  Un  as80ci6  n'a  pas  d'action  d^assumpsit  contre  son  ci-devant  associe,  pour 
dettes  pretendues  6tre  dues  ou  argent  retir6  du  fonds  social,  lorsqull  y  a  eu 
dissolution  de  societe  entre  eux  — Monk,  J. — Thurber  vs  Pilon,  4  L.  C.  J.,  p.  37. 

8.  Les  parties,  ci-devant  en  soci6te,  avaient  fait  un  arrSte  de  leur  compte 
social,  par  lequel  le  defendeur  se  reconnut  endette  envers  le  demandeur  en  la 
aomme  de  $232.  L'action  intentee  etait  V assumpsit  de  la  procedure  anglaise,pour 
marchandises  vendues  et  livr^es,  argents  prdt^s,  materiaux  fournis,  account  stated. 
— Jugii — ^Que  Taction  doit  3tre  Taction  pro  socio  et  non  pas  Vassumpsit,f\\x\  n*existe 
pas  etne  peutStre  tolere  dans  notre  systeme  de  procedure. — ^C.  K. — Marcoux  vs 
Morris,  3  R.  L.,  p.  441.  (This  judgment  was  reversed  in  Appeal.  See  DeBelle- 
feuille's  Code  Annot6  at  art.  1898.) 

9.  In  an  action  pro  socio  brought  by  a  surviving  partner  against  the  execu- 
tors of  the  deceased  partner,  the  heirs  and  universal  legatees  must  be  called  into 
the  cause  and  made  parties  thereto,  to  account  for  the  business  of  the  partner- 
8hip.^The  court  ought  to  make  such  an  order,  instead  of  dismissing  the  action 
on  that  ground ^Q.  B Doak  &  Smith,  15  L.  G.  J.,  p.  58. 

10.  In  March,  1871,  Plaintiff  brought  an  action  to  account  against  Defendant, 
alleging  inter  alia  that  a  partnership  existed  between  them,  as  bakers,  from  the 
15th  July  1864  to  the  8th  January  1867,  and  praying  for  an  account,  or,  in  default, 
for  a  judgment  against  Defendant  for  S400  and  interest.  Defendant  denied  the 
existence  of  a  partnership.  Plaintiff  filed  articles  of  co-partnership  and  of  its 
diasdution.  An  enquUe  was  had  and  the  Defendant  admitted  that  he  had  retained 
all  the  assets  of  the  concern,  but  asserted  that  the  Plaintiff  never  was  a  partner. 
Account  was  ordered  and  judgment  rendered,  condemning  the  Defendant  to  pay 
over  to  the  Plaintiff  whatever  balance  might  be  found  due  to  him  on  such 
Account  The  report  rendered  by  the  accountant  appointed  to  carry  out  thb 
jodgmont  showed  that  there  had  been  no  proper  books  kept  and,  owing  to  this, 
the  accountant  was  unable  to  state  more  than  the  mere  fact  that  there  was  still 
due  to  the  concern  outstanding  accounts  amounting  to  a  sum  of  $2758.71.  The 
judgment  of  the  Superior  Court,  by  which  these  outstanding  claims  were  divided 
between  the  Plaintiff  and  the  Defendant,  reserving  to  each  their  rights  against 
^be  other  for  any  balance  due,  was  unanimously  confirmed  in  Appeal. — Q.  B. — 
^oierfU  Rohh,  8  R.  L.,  p.  125. 


1 


l64  Of  the  effects  of  dissolution. — Art.  1898. 

11.  For  a  report  of  proceedings  in  a  pro  socio  action  en  reddiUon  de  eompie 
see  case  of. — Q.  B. — Bourgoin  4b  Plantej  9  R.  L.,  p.  461. 

12.  The  Appellant  brought  suit  ag-iinst  the  Respondent  alleging  a  purchase 
by  them  jointly  of  certain  promissory  notes  and  securities  which  the  Respondent 
collected  for  their  common  profit,  the  Appellant's  share,  acknowledged  by  the 
Respondent,  being  $7 13.75.  The  Appellant  added  the  common  assumpsit  counts 
and  prayed  for  an  account  in  the  usual  form,  with  vouchers,  and  that  in  default 
the  Respondent  should  be  condemned  to  pay  the  said  sum  of  $713.75.  Held: — ^On 
demurrer,  that  the  demand  for  an  account  was  not  warranted  by  the  allegations 
of  the  declaration  and  was  not  the  proper  remedy  for  the  cause  of  complaint 
therein  stated.— Q.  B. — Michaud  S  Vezina,  6  Q.  L.  R.,  p.  353. 

13.  Pendant  plusieurs  annSes  les  parties  en  cette  cause  ont  6t6  associees 
pour  Tezercice  de  leur  metier  de  menuisier  et  entrepreneur.  Durant  Pexis- 
tence  de  cette  soci6t6,  Tappelant  a  entrepris  avec  les  nomm^s  Bourgoin  et 
Lamontagne,  et  en  dehors  de  la  soci6te  Berger  et  MStivier,  certains  travaux  pour 
lesquels  Tintime,  par  la  pr^ente  action,  demande  sa  part  de  profits,  all^guant 
que  Tappelant  n'avait  pas  le  droit  d*entreprendre  des  travaux  pour  son  seul 
benefice.— /tt^^:—lo.  Que  la  societe  contract^e  entre  les  parties  en  cette  cau«e 
etait  une  soci6te  limited  aux  seuls  ouvrages  qui  seraient  entrepris  avec  ra<«senti- 
ment  des  deux  associes  et  que  chaque  associ6,  aux  termes  de  leur  acte  desoci^te, 
Stait  libre  d'entreprendre,  en  dehors  des  affaires  de  la  soci6t6,  des  travaux  pour 
son  b6n6fice  seul.  2o.  Que  Tintim^  n'a  droit  k  aucune  reclamation  relativement 
k  Fentreprise  que  Pappelant  a  faite  en  son  seul  nom  avec  Bourgoin  et  Lamon- 
tagne. 3o.  Que  lors  mdme  que  l*intim6  aurait  un  droit  d'action,  Taction  en  red- 
dition  de  compte  serait  en  tout  cas  pr6matur6e,  les  travaux  entrepris  par  Tap- 
pelant  avec  Bourgoin  et  lamontagne  n*etant  pas  termines  lors  de  1' institution  de 

Taction,  ni  lors  de  la  contestation  du  compte  qu'il  a   rendu  k  l'intim6 ^Q.  B 

Berger  df  Mitivier,  1  Q.  6.  R.,  p.  327. 

14.  DoRioy,  C.  J.  /og.— Les  intim^s  ont  par  leurs  defenses  pretendu  que 
I'appelant  ne  poavait  recouvrer  la  creance  due  ^  la  ci-devant  society,  Ayotte  & 
Marchand,  parce  que  le  transport  de  Xarchand  n'avait  pas  ^te  signifi^.  Cette 
question  ne  peut  faire  de  difiioulte.  LW^pelant  6tait  co-proprietaire  par  indivis. 
Eo  lui  c^dant  sa  part  de  Tactif  de  la  societe,  Marchand  n*a  fait  qu'attribuer  a 
^appelant  sa  part  dans  la  soci6t6,  en  lui  assignant  ce  qui  lui  appartenait  d6ji  k 
titre  de  co-proprietaire.  Si,  au  lieu  d'un  transport,  Pon  avait  fait  un  partage  et 
que  cette  crtonce  ftlt  6ohue  au  lot  de  I'appelant,  personne  n*oserait  pr6tendre 
qu'il  aurait  fallu  signifier  ce  partage  avant  de  porter  Taction.  Or,  le  transport  n*a 
que  I'effet  qu'un  partage  aurait  eu  (C.  0.  747)  et  il  n'etait  pas  n^ccdsaire  de  le 

signifier. — Q.  B. — Ayotte  d!  Boucher,  3  Q.  B.  R.,  p.  135 — Sctprbmb  Court ^9  S.  C. 

R.,  p.  460,  C.  D.,  p.  502. 

15.  Where  two  partners  made  a  partition  of  shares  forming  a  part  of  the 
partnership  assets  and  one  was  evicted  from  his  share,  the  other  partner  is  not 
liable  for  more  than  the  value  of  the  shares  at  the  time  of  the  partition  ;  that  is, 
his  obligation  is  merely  to  equalize  the  value  of  the  portions,  without  a  new  par- 
tition  PrivyCouxcil.— Frcn/icc  <fc  McDougall,  8  L.  N.,  p.  163.   (Not  reported  in 

App.  Cas.)— Q.  B — 7  L.  N.,  p.  162,  4  Q.  B.  R.,  p.  91. 

]  6.  Qu'4  d6faut  par  1^  d^fendeur  de  rendre  compte  d  ins  le  delal  fixe  par  le 
jugement  qui  lui  a  ordonn6  de  rendre  compte,  le  demandeur  peut,  suivant  la 
pratique  suivie  avant  le  code,  faire  condamner  le  d6fendeur  k  lui  payer  une  cer- 
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taine  aomine  pour  lui  tenir  lieu  de  reliquat  du  oompte.— C.  K.^^Bertrand  v»  Sa: 
razin,  29  L.  C.  J.,  p.  290. 

17.  Que  lorsqu'i  la  dissolution  d'une  soci^t6  commerciale,  Pun  des  associ^s 
aasume  lepaiement  de  toutes  les  detteF,  Tautre  associ^,  contre  lequel  les  or^an- 
ciers  de  la  soci6t6  auraient  obtenu  des  jugements  conjointementetsolidairement, 
ne  peut  obtenir  une  condamnation  personnelle  contre  celui  qui  s'est  charge  dea 
dites  dettea,  et  fairo  declarer  que  les  biens  d^  la  soci6t6  sont  son  gage  et  doivent 
le  garantir  contre  les  jugements  des  cr^anciers,  mais  qu'il  a  seulement  contre  lui 
une  action  en  garantie. — Mathibu,  J. — Brouillet  va  Bogue,  M.  L.  R.,  1  S.  C.,p.  385. 

18.  Que  Tassoci^  qui  a  seul  eu  la  gestion  des  a£Eaires  sociales,  ne  peut,  apr^s 
la  dissolution  de  la  soci^t^,  poursuivre  Tautre  pour  un  reliquat  qu'en  rendant 
compte  par  Taction  ou  aprds  Tavoir  rendu  ;  et,  si  le  compte-rendu  a  6t6  accepte 
par  son  ci-devant  associe  et  quUl  contienne  une  erreur,  la  seule  action  comp6tant 
A  Tun  ou  Pautre  en  est  une  en  reformation  du  compte  arrets  et  r^gl^  entre  eux. — 
C.  IL-^Blais  vs  Valli^es,  10  Q.  L.  R.,  p.  382. 

19.  Que  la  80ci6t6  commerciale  est  un  dtre  moral,  que  Tactif  qui  constitue 
cette  society  est  un  patrimoine  distinct  de  I'avoir  des  associSs  individuellement  et 
que  le  partage  des  biens  d'une  fioci^tS  commerciale  r^agit  seulement  au  jour  de 
la  dissolution  de  la  soci6t6  et  non  au  jour  de  Facquisition  des  bieos  comme  dans 
lea  successions.  (See  C.  G.  741). — Loranobr^  J — Oirard  vs  Rousseau,  31  L.  0.  J.^ 
p.  1 12,  M.  L.  R.,  3  S.  a,  p.  293. 

1899*  The  property  of  the  partnership  is  to  be  applied  to  the 
payment  of  the  creditors  of  the  firm,  in  preference  to  the  separate 
creditors  of  any  partner ;  and  in  case  such  property  be  found  insuf- 
ficient for  the  purpose,  the  private  property  of  the  partners,  or  of  any 
one  of  them  is  also  to  be  applied  to  the  payment  of  the  debts  of  the 
partnership  ;  but  only  after  the  payment  out  of  it,  of  the  separate 
creditors  of  such  partners  or  partner  respectively.  —  C.  S.  L.  C,  c.  65, 
sec.  6 ;  4  Pardessus,  Dr.  Comm.,  1089.  [III.  135.] 

DECISIONS  : — 1.  Partnership  property  is  not  liable  for  the  debts  of  any  of 

the  partners  individually Coctrt  op  Appbat^. — Montgomery  &  Oerrard,  Stuart's 

Rep.,  p.  437. 

2.  The  effects  of  co-partners  sold  under  execution  are  not  liable  to  creditors 
of  one  of  the  co-partners  individually,  until  after  payment  of  the  partnership  cre- 
ditors.— G.  R. — Moody  vs  Vincent,  5  L.  C.  R.,  p.  388. 

3.  Where  no  fraud  is  proved,  a  judgment  against  an  indivi  lual  partner  can- 
not be  executed  against  property  of  the  firm  in  which  he  is  a  partner. Bbrtub- 

LOT,  J. — Richardson  vs  Thompson,  9  L.  C.  J.,  p.  26. 

4.  Although  a  commerci>il  tirm  be  dissolved,  the  members  thereof  are  still 
partners  for  the  liquidation  of  the  affairs  of  the  old  partnership,  and  a  writ  of 
attachment  in  compulsory  liquidation  against  them  as  co- partners  is  well  founded. 
In  any  case,  under  the  above  circumstances,  upon  the  principle  that  interest  is 
the  measure  of  actions,  a  creditor  of  one  of  the  individual  partners  has  no  right, 

as  against  the  creditors  of  the  dissolved  firm,  to  oppose  the  attachment C.  R. 

Ciiy  of  Oleugow  Bank  vs  Arbuckle,  16  L.  C.  J.,  p.  218. 

5.  If  one  of  several  partners  die,  the  surviving  partners  may  be  sued,  with- 
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out  the  representatives  of  the  deceased  partner  being  made  parties  to  the  suit. 
— ^The  allegations  contained  in  a  declaration  of  partnership,  duly  registered,  can- 
not be  controverted  by  any  one  who  was  a  member  of  the  partnership,  at  the 

time  such  declaration  was  made. — Meredith,  C.  J Stadacona  Bank  vs  Knight^ 

1  Q.  L.  R.,  p.  193. 

6.  Le  refus  de  payer  une  dette  de  la  society  par  les  associSs  qui  liquident  le 
fonds  social  et  s'en  partagent  le  produit,en  faisant  des  remises  a  undes  membres 
qui  reside  k  T^tranger  et  y  est  en  faillite,  est,  quant  aux  creanciers  de  la  soci^t^, 
une  soustraction  frauduleuse  de  ses  biens,  qui  autorise  la  saisie-arrdt  avant  juge- 
ment  des  dits  biens C.  R — Meier  vs  Beling,  5  Q.  L.  R.,  p.  153. 

7.  Beling,  the  head  of  the  firm  Defendants,  a  foreigner  residing  at  Bremen, 
in  Germany,  had  for  some  time  been  insolvent  and,  in  consequence,  the  Defend- 
ants, Beling,  Mills  and  Pitl,  at  Quebec,  were  in  liquidation  and  had,  from  time  to 
time,  made  remittances  from  the  funds  of  the  firm  so  in  liquidation  to  the  said 
Beling  in  Germany.  Whilst  the  business  of  the  firm  of  Beling,  Mills  and  Pitl 
was  so  being  wound  up,  the  Defendants,  and  specially  Beling,  refused  to  pay  or 
make  any  offer  towards  the  payment  of  the  Plaintiffs'  debt  and  at  the  same  time 
were  causing  the  assets  of  the  firm  to  be  placed  beyond  the  reach  of  the  Plaintiffs 

and  other  creditors  and  beyond  the  jurisdiction  of  the  Court Held  : — ^That  such 

proceedings  on  the  part  of  the  Defendants  were  in  law  and  in  effect  a  fraudulent 
secreting  of  their  property,  sufficient  to  warrant  the  issue  of  a  writ  of  attachment 
before  judgment.  The  refusal  to  pay,  accompanied  by  such  a  disposal  of  the  pro- 
perty or  part  of  the  property  of  the  debtor  as  shall  place  it  out  of  the  reach  of 
the  creditor  and  out  of  the  jurisdiction  of  the  Court  where  the  debt  was  con- 
tracted and  where  the  business  of  the  debtor  was  carried  on,  is  to  all  intents  and 
purposes  a  secretion  within  the  meaning  of  the  law  and  implies  an  intent  to 
commit  a  legal  fraud Q.  B — Mills  is  Meier,  5  Q.  L.  R,  p.  274. 

8.  Que  le  d^biteur  d'une  soci6t4  en  nom  coliectif  peut,  apr^s  la  dissolution 
de  la  80ci6t6,  opposer  &  une  demande  de  la  ci-devant  soci6t6,  en  compensation, 
une  cr^ance  quUl  a  contre  un  des  membres  de  la  society,  et  ce  pour  la  part  de  ce 
dernier. — Q.  "B^  •Oauthier  Ss  Lacroix,  12  R.  L.,  p.  508. 


1900«  The  dissolution  of  a  partnership  by  the  terms  of  the  con- 
tract, or  the  voluntary  act  of  the  partners,  or  by  the  expiration  of  time, 
or  by  the  death  or  retirement  otherwise  of  a  partner,  does  not  affect 
the  rights  of  third  persons  dealing  afterwards  with  any  of  the  part- 
ners on  account  of  the  partnership  firm ;  except  in  the  cases  following : 

1.  When  notice  is  given  as  required  by  law  or  the  usage  of 
trade  ; 

2.  When  the  partnership  is  limited  to  a  particular  enterprise  or 
adventure  which  is  terminated  before  the  transaction  takes  place ; 

3.  When  the  transaction  is  not  within  the  usual  course  of  dealing 
and  business  of  the  partnership ; 

4.  When  the  transaction  is  in  bad  faith  or  illegal,  or  otherwise 
void  ; 
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5.  When  the  partner  sought  to  be  charged  is  a  dormant  or  un- 
knoMm  partner,  to  whom  no  credit  is  actually  given,  and  who  has  retir- 
ed before  the  transaction  takes  place.  —  Pothier,  Socidtiy  n.  157; 
Troplong,  Sodite,  903,  904,  908,  910  ;  4  Pardessus,  Dr,  Coram,,  1088; 
Story,  PaHnership,  334 ;  3  Kent,  Comm.,  65,  66 ;  2  Bell,  Coram,,  649 
et  seq. ;  CoUyer,  Partnership  (2nd  Ed.),  book  1,  ch.  2 ;  book  3,  ch.  3, 
§S  2,  3 ;  Gow,  Partnership  (3rd  Ed.),  20, 240, 248  et  seq.  [III.  135.] 

DECISIONS  : — 1  -  The  dissolution  of  a  partnershipi  without  particular  notice 
to  tbe  persons  in  the  habit  of  dealing  with  it  and  general  notice  in  the  Gazette  to 
>ll  ^vvi^h  whom  it  has  not  dealt,  does  not  exonerate  the  se  v  eral  members  of  the 
Partnership  from  payment  of  the  debts  due  third  parties  not  notified,  and  who 
<^>^trau:ted  with  any  of  them  in  the  name  of  the  firm,  either  before  or  after  the 
(dissolution Court  of  Appeals. — Symes  &  Sutherland,  Stuart's  Rep.,  p.  49. 

2.  Partners  who  have  fyled  a  certificate  of  partnership  continue  liable  after 
a  diaaolution,  if  they  have  omitted  to  fyle  under  the  partnership  Act  a  certificate 
('^  dissolution. — Smith,  J, ^^  Murphy  vs  Pag4,  5  L.  C.  J.,  p.  335. 

3.  When  partners  have  fyled  a  certificate  of  the  formation  of  a  partnership, 
^^  partner  is  liable  for  debts  contracted  by  the  other,  after  a  dissolution  by  a 
<iee<l  executed  before  a  notary,  if  no  certificate  of  such  dissolution  has  been  fyled 
lA  tbe  registry  ofiice  for  the  county,  and  in  the  prothonotary's  office. — In  an 
'^t^olmnent  under  the  177th  art.  Coutume  de  Parisy  when  the  insolvency  of  a 
.  ^^^odant  is  alleged,  the  affidavit  of  the  Plaintiff  is  sufficient  proof  of  such 
^Solvency,  unless  it  is  denied  by  the  Defendant  m  a  special  plea. — Bbrthblot,  J. 

■"*^«cA:wn  V8  Pag€,  6  L.  C.  J.,  p.  105. 

4.  Des  personnes,  ci-devant  en  soci6t6,  ne  peuvent  Stre  poursuivies  comme 
'i^es  quoique  leur  responsabilite  n'ait  pas  ete  changee  par  la  dissolution  dela 
^Xie,  et  leur  droit  d'etre  pourduivies  dans  leurs  qualites  propres  est  insuffisant 

^R)"^^^  faire  d6bouter  Taction,  sur  une  exception  k  la  forme Bbrthblot,  J 

^a^ioreti  V8  Dorion,  8  L.  C.  J.,  p.  93. 

5.  The  judgment  in  this  case,  in  the  Superior  Court,  held  the  Defendant 
liable  as  one  of  the  firm  of  Foster,  Wells  &  Shackell.  The  note  represented  a 
liability  of  the  firm  and  Foster,  who  signed  it,  had  authority  to  do  so.  The  dis- 
aolutioQ  of  the  firm  did  not  bind  the  Plaintiffs.  The  plea  of  the  Defendant,  which 
was  that  the  note  was  given  without  his  knowledge,  in  the  name  of  a  terminated 
partDer^hip,  after  the  registration  of  its  dissolution,  is  not  proved  according  to 
the  requirements  of  the  law  under  C.  G.  1834  and  1900.  The  dissolution  itself 
c<'nveyed  to  Foster  the  power  to  sign  and  those  who  conveyed  it,  being  members 
ofthe  firm,  must  be  held  to  have  knowledge  of  its  businesa.^C.  Kr-^Whittvt 
WtlU,  1  L.  N.,  p.  87. 

6.  When  a  partnership  has  been  dissolved  without  registration  of  declaration 
ftnd  without  special  notice  to  Plaintiff,  creditor,  service  of  process  on  one  partner, 
at  the  place  of  business  of  the  firm,  is  sufficient  service  also  quoad  the  other 
partner,  even  although  he  be  domiciled  elsewhere.  Seeing  their  failure  to 
register  dissolution,  the  late  partners  being  sued  as  ^'  co-partners  "  cannot  object 
to  this  as  a  misdescription. — ^Maokat,  J — Oreenshields  vs  Wyman,  21  L.  0.  J., 
p.  40. 

7.  In  June  1869,  the  Appellants  M.  A.  and  J.  B.  A.  entered  into  partnership 


168  Life  Rente. — General  provisions, — Art.  1901. 

to  trade  in  hemlock  bark  under  the  niime  of  *'  A  &  Cie."  and  in  the  month  of 
September  1870,  they  dissolved  partnership  and  M.  A.  entered  into  partnership 
for  the  same  purpose  with  S.  D.  under  the  firm  name  of  ^<  A.  &  Co.''  The  form- 
ation of  both  partnerships  were  duly  registered,  but  the  dissolution  was  not. 
Action  was  brought  by  the  Respondents  for  goods  sold  subsequent  to  the  disso- 
lution. The  first  firm,  although  there  was  no  registration  of  its  dissolution,  was 
only  formed  for  a  year,  which  period  had  expired  previous  to  the  dissolution. 
Held: — ^That,  under  the  circumstances,  there  were  two  firms  in  existence  under 
the  same  title  and,  as  the  evidence  was  that  the  goods  in  question  ha  1  been  sold 
to  the  first  firm  and  not  to  the  second  and  as,  moreover,  the  Respondents  had 
accepted  the  notes  of  the  second  firm  in  part  settlement  of  the  amount,  the 
action  against  the  first  firm  should  have  been  dismissed— Q.  "B,-^ Anger  A  Gil- 
mour,  8  R.  L,  p.  110. 

8.  Plaintiff  brought  his  action  to  recover  the  value  of  the  hire  of  some  cars 
used  in  constructing  a  railway.  The  Defendant  was  condemned  to  pay  only  a 
part  of  the  amount  demanded,  but  he  inscribed  the  judgment  for  review,  contend- 
ing that,  the  hire  having  been  made  to  the  firm  of  Abbott  &  McDonald,  there 
should  be  proof  that  he  assumed  the  obligations  of  the  firm.  It  was  held  that 
the  members  of  the  firm,  of  which  McDonald  admits  he  was  one  up  to  July  1875, 
do  not  cease  to  be  individually  liable,  jointly  or  severally,  after  dissolution. — C.  R. 
— Gordon  vs  McDonald,  4  L.  N.,  p.  133. 

See  also  cases  noted  at  C.  C.  1834. 


TITLE  TWELFTH. 


OF   LIFE  RENTS. 


CHAPTER  FIRST. 


GENERAL  PROVISIONS. 


1901*  Life-rents  may  be  constituted  for  valuable  consideration  ; 
or  gratuitously,  by  gift  or  will. — Pothier,  Const  de  rente,  n.  16  ;  Trop- 
long,  Cont.  aldat,  213,  214 ;  C.  N.,  1968,  1969.  [III.  135.] 

DECISIONS: — !•  Une  rente  constitute  en  viager  et  k  fonds  perdu  ne  pent 
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pas  etre  con8d6r§e  comme  un  contrat  usuraire,  quelqu'exorbitante  qu'en  soit  sa 
prestation.— B  ADO  LEY,  J. — Mogivs  Latraoerse^  7  L.  C.  J.,  p.  128. 

2.  La  convention  dans  un  acte  errant  une  rente  viagdre,  de  fournir  une 
({XxxtiiWJk  dM  meilleur  hU  qui  poussera  sur  la  terre  donn€e,  oblige  le  dona  tail  e  k 
fournir  du  bon  bid  ;  si  celui  que  la  terre  a  produit  n^est  pas  bon,  le  donataire  devra 
enacheter. — K.  B.«.Xa{ofide  va  Choleiie,  1  R.  L.  p.  700. 

100)SK«  The  rent  may  be  upon  the  life  of  the  person  who  con- 
stitutes it  or  who  receives  it,  or  upon  the  life  of  a  third  person  who 
has  no  right  to  the  enjoyment  of  it.  — Pothier,  eod.  loco,  nn.  223,  226  ; 
C.  N.,  1971.  [III.  135.] 

194M.  It  may  be  constituted  upon  one  life  or  upon  several  lives. 

But  if  it  be  for  more  than  ninety-nine  years  or  three  successive 
lives,  and  affect  real  estate,  it  becomes  extinct  thereafter  as  provided 
in  article  390.  —  Pothier,  eod.  loco,  nn.  215,  223,  225  ;  C.  S.  L  C,  ch. 
50,  sec.  6  :  C.  N.,  1972.  [III.  137.] 

1904*  It  may  be  constituted  for  the  benefit  of  a  person  other 
than  the  one  who  gives  the  consideration. — Pothier,  eod.  loco,  n.  241  ; 
C.  C  1029;  C.  N.,  1973.  [III.  137.] 

1909.  A  life-rent  constituted  upon  the  life  of  a  person  who  is 
dead  at  the  time  of  the  contract  produces  no  effect,  and  the  consider- 
ation paid  for  it  may  be  recovered  back. — Pothier,  eod.  loco,  n.  224 ; 
C.  N.,  1974.  [III.  137.] 

1900*  [The  rule  declared  in  the  last  preceding  article  applies 
equally  when  the  person  upon  whose  life  the  rent  is  constituted  is, 
without  the  knowledge  of  the  paiiies,  dangerously  ill  of  a  malady  of 
which  he  dies  within  twenty  days  after  the  date  of  the  contract.] — 
Pothier,  eode^m  n.  225  ;  Troplong,  Gont.  aUat,  nn.  262,  263  ;  6  Boi- 
leux.  536;  C.  N..  1975.  [III.  137.] 


CHAPTER  SECOND. 

OF  THE   EFFECTS   OF  THE   CONTRACT. 

11W7.  Non-payment  of  arrears  of  a  life-rent  is  not  a  cause  for 
recovering  back  the  money  or  other  consideration  given  for  its 
constitution —Pothier,  eod.  loco,  n.  227,  231 ;  C.  N.,  1978.    [III.  137.] 


I 
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DECISION : — Le  defaut  de  paiement  des  arr^rages  d'une  rente  viag^re,  qui 
n'est  pas  une  cause  de  r^olution  ^ous  le  code  fran^ais.  Test  sous  notre  droit 
canadien. — Bbrthelot,  J. — Martin  vs  Martitij  3  L.  C.  J.,  p.  307. 

190^(.  The  creditor  of  a  life-rent  secured  by  the  privilege  and 

hypothec  of  a  vendor  upon  immoveable  property,  afterwards  seized 

to  be  sold  under  execution,  has  a  right  to  demand  that  the  property 

shall  be  sold  subject  to  the  life-rent  as  a  charge  upon  it.  — C.  S.  L  C 

ch.  50,  sec.  7.  [III.  137.] 

DECISIONS  : — 1.  Real  estate  cannot  be  sold  by  the  sheriff  subject  to  a  life 
rent. — C.  R. — Campana  vs  H4bert,  1  L.  C.  K.,  p.  24. 

2.  Lea  propria  tail  es  par  indivis  de  I'h^ritage  bypotb^qu§  au  paiement  des 
arr^rages  d'une  rente,  ne  sont  pas  tenus  solidairtmtnt  au  paiement  de  ces  arr^n- 
ges_Q.  B — Pappans  &  TureotU^  8  L.  C.  J.,  152.^Monk,  J.— 7  L.  C.  J.,  p.  272. 

3.  Que  depuis  la  mise  en  force  du  Code  Civil,  le  tiers  d^tenteur  d'un  im- 
meuble  affects  au  paiement  d'une  rente  constituee,  cr^§e  pour  le  paiement  du 
prix  de  vente,  n'est  pas  personnellement  responsable  du  paiement  de  cette  rente. 
Ce  principe  etabli  par  le  Code  Civil  s'etend  a  une  rente  constitute  cr§6e  par  un 
acte  pass6  avant  le  code. — Q.  B —  Wright  df  Moreau,  M.  L.  R.,  1  Q.  B.,  p.  456. — 
C.  R.— 5  L  N.,  p.  186. 

1909*  The  debtor  of  the  rent  cannot  free  himself  from  the 
payment  of  it  by  offering  to  reimburse  the  capital  and  renouncing  all 
claim  to  receive  back  the  payments  made. — Pothier,  eod.  loco,  nn.  233, 
255  ;  C.  N.,  1919.  [III.  137.] 

1910*  The  rent  is  due  only  for  the  number  of  days  that  the 
person  upon  whose  life  it  is  constituted  lives  ;  unless  it  is  made 
payable  in  advance. — Pothier,  eod,  loco,  nn.  248,  265  ;  Troplong,  Cord. 
aUat,  330,  331,  332,  334 ;  C.  N.,  1980.  [III.  137.] 

1911*  A  stipulation  that  the  life-rent  cannot  be  seized  or  taken 
in  execution  is  without  effect,  unless  it  is  constituted  by  a  gratuitous 
title.— Pothier,  eod.loco,  n.  252;  C.  N.,  1981.  [III.  137.] 

1912*  The  obligation  to  pay  a  life-rent  is  not  extinguished  by 
the  civil  death  of  the  person  upon  whose  life  it  is  constituted.  It  con- 
tinues during  his  natural  life. — Pothier,  eod.  loco,  n.  256  ;  C.  N.,  1982. 
[III.  137.] 

1913*  The  creditor  of  a  life-rent  on  demanding  payment  of  it 
must  establish  the  existence  of  the  person  on  whose  life  it  is  consti- 
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tuted,  up  to  the  time  for  which  the  arrears  are  claimed  —  Pothier, 
eod,  loco,  n.  257  ;  C.  N.,  1983.  [Ill  137.] 

1914.  [When  an  immoveable  hypothecated  for  the  payment  of 

a  life-rent  is  sold  by  a  forced  sale  or  other  proceeding  having  the 

same  effect,  or  by  a  voluntary  sale  followed  by  confirmation  of  title 

the  posterior  creditors  are  entitled  to  receive  the  proceeds  of  the  sale 

on  giving  sufficient  security  for  the  continued  payment  of  the  rent, 

and  in  default  of  such  security  being  given,  the  creditor  of  the  rent  is 

collocated,  according  to  the  order  of  his  hypothec,  for  a  sum  equal  to 

the  value  of  the  rent  at  the  time  of  collocation.] — Pothier,  Const,  de 

mUe,  231 ;  Troplong,  Hypothiques,  959  ;  Houy  vet,  Ordre  des  crian- 

oien,  205,  206.  [III.  139.] 

DECISIONS  : — 1.  A  bankrupt,  purchaser  of  real  estate  from  the  trustees  of 
his  estate,  the  requirements  of  law  having  been  duly  observed,  cannot  revive 
aa  hypothecary  claim  which  had  subsisted  upon  the  property  and  which  harl 
been  extinguished  by  the  sale  made  under  legal  authority.  A  subsequent  pur- 
chaser sued  hypothecariiy  by  reason  of  such  claim  may  urge,  by  way  of  exception, 
any  fraud  with  which  such  claim  may  be  tainted  in  consequence  of  its  revival.  In 
the  case  submitted,  the  donation  of  the  pretended  arrears  of  a  life  rent  to  the 
minor  children  of  the  bankrupt,  such  rent  being  payable  by  the  bankrupt  and 
the  hitter  accepting  the  donation  for  his  children  after  the  granting  of  his  certif- 
icate of  discharge  and  the  sale  of  the  property,  is  inoperative  in  relation  to  the 
purchaser  and  the  donation  is  declared  fraudulent  although  the  minors  had  not 
personally  t>een  participators  in  the  fraud. — Q.  B — Cadieux  ik  Pinety  6  L.  C.  It., 
:  p.  446. 

!  2.  Uacquereur  d'un  immeuble,  hypoth^qu6  jusqu'a  concurrence  de  $50.00 

■  en  faveur  de  tiers,  *'  pour  aider  ces  derniers  a  se  faire  payer  d*une  rente  viagdre 

"  de  f  6.00  par  an  et  d'un  droit  de  p&tutage,"  sans  stipulation  d.  Facte  constitutif 
'  de  telle  annuite,  que  tel  droit  de  paturage  devra  s^exercer  eur  tel  immeuble,  est 

I  mal  fonde  k  demander  caution  ou  purge,  si  le  demandeur  (son  vendeur)  a  offert 

I  de  lui  laisser  entre  les  mains  la  dite  somme  de  $50.00,  par  Taction  m#me.    Le 

d^fendeur,  en  tel  cas,  pent  se  lib^rer  et  purger  son  heritage,  envers  les  tiers 
*  c?^ancierd,  de  la  rente  et  du  droit  de  paturage,  en  leur  payant  une  fois  pour 

toutes  la  dite  somme  de  $50.00,  montant  de  leur  garantie  hypothecaire ^C.  R. — 

Chaboite  vs  Charby,  3  R.  L.,  p.  392. 

1915«  [The  value  of  a  life-rent  is  estimated  at  the  sum  which, 
at  the  time  of  collocation,  would  be  suflScient  to  purchase  from  a  life- 
assurance  company  a  life-annuity  of  like  amount.] — Authorities  imder 
proceeding  article.     [III.  139.] 

DECISIONS: — I.  The  donation  subject  to  a  life  rent  gives  rise  to  lods  et 
vtnlet.  The  amount  of  lods  et  venies  is  not  to  be  ascertained  by  multiplying  the 
life  rent  by  ten  and  taking  the  product  &s  the  capital,  but  such  lods  et  ventes  are 
chargeable  upon  the  value  of  the  donor's  life.  By  what  method  shall  the  value  of 
Boch  life  be  ascertained? — ^Q.  B — Desbarats  &  Fabrique  de  QuSbec,  1  L.  C.  R.,  p.  84. 
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2.  La  valeur  d*une  rente  viagert*  ne  doit  pas  Stre  capitalMe  en  la  multi- 
pliant  par  10  ansy  mais  doit  dtre  r^gl^esur  la  valeur  dela  viedu  donateur. — Gette 
evaluation  sera  faite  par  la  cour  i*ur  lea  calculs  des  compagnles  d'assurance  sur  la 
vie  et  sans  expertise. — Par  suite  de  cette  reduction  de  la  cr6ance  de  Topposant, 
il  sera  coiulamne  aiix  frai<i — Smith,  J. — OolUtie  vs  Lefebvre,  8  L.  C.  J.,  p.  128. 

loin*  If  the  price  of  the  immoveable  be  less  than  the  estimated 
value  of  the  life-rent  the  creditor  of  it  is  entitled  to  receive  such  price, 
according  to  the  order  of  his  hypothec,  or  security  from  the  posterior 
creditors  for  the  payment  of  the  rent  until  the  price  received  by  them 
and  the  interest  is  exhausted  by  such  payments. — Dalloz,  Hypothi- 
qiies,  29,  2,  258,  269,  7  ;  3  Delvincourt,  p.  419 ;  2  Rogron,  p.  2552 ;  5 
Bioche,  Die.  de  pi'oc.,  p.  313,  n,  275  et  arrets  cit^s. — Contrd,  Troplong, 
Hyothiques,  n.  449  quater,  p.  205;  1  Grenier,  n.  185.     [III.  139.] 

1017*  The  estimation  of  the  life-rent  and  its  payment,  in  all 
cases  in  which  the  creditor  is  entitled  to  claim  the  value  of  it,  are  sub- 
ject to  the  rules  contained  in  the  foregoing  articles  in  so  far  as  they 
can  be  made  to  apply.     [III.  139.] 


TITLE  THIRTEENTH. 


OF  TRANSACTION. 

1918.  Transaction  is  a  contract  by  which  the  parties  terminate 
a  lawsuit  already  begun,  or  prevent  future  litigation  by  means  of  con- 
cessions or  reservations  made  by  one  or  both  of  them. — ff  De  transact ; 
Cod.,  L.  2 ;  L.  ult.,  e<yd.  tit. ;  Domat,  liv.  1,  tit.  13,  sec.  1,  n.  1 ;  1  Pi- 
geau,  p.  8 ;  Troplong,  Transac.,  n.  4 ;  Duranton,  391  ;  5  Zacharise,  p. 

83  :  C.  C.  Vaud,  1525  ;  C.  L.,  3038  ;  C.  N.,  2044.  [Ill  139.] 

DECISIONS : — 1.  A  party  in  a  cause  has  the  right  at  any  time  prior  to  the 

rendering  of  a  final  judgment  to  settle^  compromise  or  transact  with  respect  to  all 

matters  in  dispute  in  the  cause,  including  the  costs — C.  R. — Quebec  Bank  vt 

Paqueif  13  L.  C.  J.,  p.  122. 

2.  Les  corporations  municipales  peuvent  transiger  sur  toutes  reclamations 

en  dommages  ou  autres,  contre  elles  }  elles  sont  ll^es  par  telles  transaction!  et 
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n'an  pea?ent  dtre  relev^es  que  pour  les  mftmes  raisons  que  peut  invoquef  tout 
majdar  en  poesession  de  runiverealit^  de  sea  droitscivils — Baehand  V9  Corpora- 
iion  de  St-TModore  d^AeUm,  2  R.  L,  p.  325. 

3.  Uaiiide  1346  du  Code  de  ProoMure  Civile  n'emp^he  pas  les  parties  de 
•tipuler  dans  un  compromia  que  lea  amiablea  compositeurs  devront  entendre  les 
diUw  pariiea  et  leur  preuve  reapective,  ou  lea  constituer  en  d^faut. — Cea  condi- 
tions du  oomproinis  obligent  lea  amiablea  compositeurs  a  peine  de  nullite 

CASAiTLTy  J. — Breakey  va  Carter^  4  Q.  L.  R.,  p.  332. 

4.  To  conatitute  a  transaction  it  is  neceasary  that  the  deed  ahould  set  up 
the  legal  consideration  so  aa  to  ahow  that  the  partiea  intend  to  tranaact  aa  to  the 
law.  If  thia  doea  not  appear,  the  deed  becomea  a  simple  resiliation.  In  a  word, 
in  a  transaction,  the  consideration  is  the  legal  difficulty  and  it  must  specially 
appear  that  the  parties  intended  to  compromise  as  to  their  legal  rights,  else  it  is 
no  transaction.-^^.  B Dontney  de  Richard,  24  L  C.  J.,  p.  30. 

5.  A  party  in  a  cause  has  the  right  at  any  tiuie  prior  to  the  rendering  of  a 
final  judgment  to  settle,  compromise  or  tranaact  with  reapeot  to  all  mattera  in 
dispute  in  the  cause,  including  the  costa.  If  a  case  has  been  settled  by  the 
parties  prior  to  a  final  judgment  awarding  distraction  of  coats,  the  attorney  of 
either  party  cannot  continue  the  suit  in  the  name  of  his  client  for  the  purf>ose  of 
obtaining  his  costa  from  the  opposite  party. — C.  K — Quebec  Bank  v»  Paqttet,  13  L. 
C.  J.,  p.  122. 

As  to  the  ix>\ver  of  advocates  to  effect  a  transaction  for  their  clients, 
without  special  authorization,  and  as  to  the  right  of  the  partiea  to  a  auit  to  trans- 
act respecting  it,  to  the  detriment  of  their  attorneys,  who  have  prayed  for  dis^ 
traction  of  coata,  aec  cases  noted  at  C.  C.  1732. 

1919«  Those  persons  only  can  enter  into  the  contract  of  trans- 
action who  have  legal  capacity  to  dispose  of  the  things  which  are  the 
object  of  it. — ff  L.  9,  §  3,  De  tranaact ;  Cod.,  L.  36,  eod,  tit ;  Guyot, 
R6p.,  vo.  Transaction,^!  ;  Brodeau  sur  Louet,  C.  n.  4 ;  18  Duranton, 
407  et  seq  ;  C.  L.,  3039,  C.  N.,  2045.     [III.  139.] 

DECISION: — Municipal  corporations  have  the  power  to  transact  in  all  claims 
for  damages  or  otherwise  against  them  and  they  become  bound  by  such  tram- 
actions  and  can  only  be  relieved  therefrom  for  the  same  causes  as  might  be 

invoked  by  an  individual  in  full  pos.s<»ssion  of  all  his  civil  rights.-  Sicottb,  J 

Baehand  vs  Corp.  de  St  ThSodore  d^ Acton,  2  R.  L.,  p.  325 Q.  B.— R.  A.  C,  p.  747. 

I920*  Transaction  has  between  the  parties  to  it  the  authority 
of  a  final  judgment  {res  judicata). — Cod.,  L.  2  ;  L.  20,  De  transact ; 
Domat,  Inc.  cit,  n.  9 ;  C.  N.,  2052.     [III.  141.] 

lt>21«  Error  of  law  is  not  a  cause  for  annulling  transaction. 
With  this  exception,  it  may  be  annulled  for  the  same  causes  as  con- 
tracts generally ;  subject  nevertheless  to  the  provisions  of  the  articles 
following.— /  L.  9,  §  2,  De  transact ;  Cod.,  L.  19,  eod.  tit. ;  Domat,  loc. 
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cit.,  sec.  2,  nn.  l,et  seq.  ;  Guyot,  loc.  cit.,  pp.  243,  244;  C.  N.,  2053. 
[III.  141.] 

DECISIONS  :— I.  The  term  <*  transaction '*  of  the  old  French  law,  which  u 
equivalent  to  a  compromise  in  English  law,  is  an  agreement  to  put  an  end  to 
disputes  and  to  terminate  and  avoid  litigation  ;  and  in*such  cases,  the  consider- 
ation which  each  party  receives  is  the  settlement  of  the  dispute,  the  real  consi- 
deration being,  not  the  sacrifice  of  the  right,  but  the  abandonment  of  the  claiaa, 
and  it  is  no  objection  to  the  validity  of  such  a  contract  that  the  right  was  really 
in  one  of  the  parties  only An  agreement  of  compromise,  like  any  other  agree- 
ment, may  be  set  aside  for  what  the  old  French  law  terms  ^*  dol  '*  or  want  of 
good  faith  in  either  of  the  contracting  parties  only. — An  agreement  of  compro- 
mise may  be  set  aside  on  the  ground  of  what  the  old  French  law  terms  '^  erreur,'* 
if  the  *'errei4r"  relied  on  be  in  the  compromise,  and  of  such  a  character,  that  it 
must  be  considered  the  determining  motive  of  either  of  the  parlies  in  entering 
into  the  agreement ;  its  existence  is  regarded  as  a  condition  implied,  though  not 
expressed  ;  and  then,  if  the  fact  fails,  the  foundation  of  the  agreement  fails. — The 
French  law  on  this  suVject,  as  well  as  the  English  and  Scotch  law,  adopts  the 

rules  of  the  civil  law The  Appellants  and  the  Respondent  were  the  owners  of 

adjoining  lands  and  a  dispute  having  arisen  as  to  certain  rights,  claimed  bona  fide 
by  the  Appellants,  in  order  to  terminate  the  dispute  and  difference,  the  Appel- 
lants agreed  to  abandon  their  claim  and  the  Respondent  agreed  to  pay  an  anual 
sum  to  the  Appellants. — It  subsequently  turned  out  that  the  Appellant's 
claim  was  unfounded,  whereupon  the  Respondent  refused  payment  of  the  annual 
sum  BO  agreed  to  be  paid,  on  the  ground  that  there  was  no  consideration  for  the 
agreement. — JTie^d—That,  the  claim  l*y  the  Appellants  being  bonajide,  the  con- 
sideration for  the  payment  by  the  Respondent  was  the  surrender  of  the  Appel- 
lants' claim  and  that  such  a  consideration  was  sufficient  to  support  the  Respond- 
ent's promise. — Privy  CoTjxcil— TVie/^c  <fc  LavalUe,  7  L.  C.  J.,  p.  85,  13   Fi.  C.  R., 

p.  132,  15  Moore's  P.  C.  Rep.,  p.  270.— C.  R ^M.  C.  R.,  p.  106. 

2.  Where,  after  the  Defendant  had  been  forclosed  from  pleading  '^  a  transac- 
tion "  was  made  between  him  and  the  Plaintiff's  counsel  and  attorney,  to  the 
effect  that  the  cause  was  stayed  on  certain  terms  of  payment,  which  "  transac- 
tion "  the  Defendant  revoked  and  then  pleaded  to  the  action,  and  the  Plaintiff 
subsequently  brought  another  action  to  enforce  the  compromise,  it  was  held  that 
the  pendency  of  the  first  action  was  not  a  bar  to  the  institution  of  the  second, 
nor  was  the  discontinuance  of  the  first  a  condition  precedent  to  bringing  the 
second.  The  proper  mode  of  enforcing  the  **  transaction  "  was  by  a  aeparats 
action.  In  the  absence  of  special  authority,  the  Plaintiff's  counsel  and  attorney 
had  not,  by  reason  of  his  being  avoeat  and  avouS^  iiny  power  to  bind  his  client  by 
a  compromise.  An  aoou^  can,  however,  bind  his  client  until  dSsaveu  by  any  pro- 
ceeding in  the  cause,  though  taken  without  his  client's  authority  or  even  in 

defiance  of  his  prohibition Paivv  Cou^fc(L — King  &  PlnaonneaulU  22  L.  C,  J., 

p.  58,  6  P.  C.  App.  Cas.,  p.  245. 

3.  Dans  une  action  p6titoire  le  consentement  des  d^fendeurs  de  remettre 
au  demandeur,  qui  I'accepte,  partie  du  terrain  r6clam6,  apres  I'assignation,  lie  les 
parties. — S'il  y  a  faute  commune  des  parties  k  mettre  k  execution  la  convention 

de  mettre  fin  au  procds,  chaque  partie  paiera  ses  frais Q.  B Chenard  6s  Lafondj 

6  Q.  L.  R.,  p.  96. 
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4.  An  oneroas  donation  is  in  the  nature  of  a  sale  and  the  reailiation  of  such 
a  deed,  obtained  from  the  donee  without  legal  consideration  and  by  fraud  and 
M^  will  be  set  aside  and  cannot  be  deemed  a  transaction  under  the  terms  of  C.  G. 
1918  et  seq.— Q.  ^.^Doutney  &  Richard,  24  L.  C.  J.,  p.  30,  R.  A.  C,  p.  747. 

5.  The  Plaintiff)  in  bringing  an  action  to  set  aside  a  deed  of  transaction,  by 
which  she  delisted  from  a  judgment  annulling  a  partage  and  ceded  all  her  rights 
in  the  succession  to  the  Defendant,  should  have  offered  to  restore  the  sum  of 
money  which  she  received  as  a  consideration  of  said  transfer — Q.  B.^^CharleboU 
&  CharleboU,  26  L.  0.  J.,  p.  376,  R.  A.  C,  p.  747. 


19!SS«  Transaction  may  also  be  annulled  when  it  is  made  in 
execution  of  a  title  which  is  null,  unless  the  parties  have  expressly 
referred  to  and  covered  the  nullity. — Lacombe,  vo.  Transaction^  n.  7  ; 
Carondas,  liv.  10,  r6p.  32  ;  C.  C,  1214 ;  6  TouUier,  pp.  71  to  73  ;  C. 
N.,  2054.  [in.  141.] 

192S.  [Transaction  upon  a  writing  which  has  since  been  found 
to  be  false,  is  altogether  null.] — Cod.  L.  pen.,  De  trans. ;  Lacombe,  loc. 
dt, ;  Domat,  loc.  dt,  n.  4  ;  3  Delvincourt,  n.  137 ;  18  Duranton, 
n.  429  ;  C.  N.,  2055.  [III.  141.] 

1924*  Transaction  upon  a  suit  terminated  by  a  judgment 
having  the  authority  of  a  final  judgment,  and  not  known  to  either  of 
the  parties,  is  null.  But  if  the  judgment  be  appealable  the  transaction 
is  valid. — -jf  L.  7,  L.  11,  De  transact  ;  Cod.,  L.  32,  eod.  tit;  Domat, 
loc.  dt.,  n.  7  ;  Guyot,  loc.  cit,,  §  2,  pp.  236, 237,  and  arrets  there  cited : 
C.  N.,  2056.  [III.  141.] 

i92S«  When  parties  have  transacted  generally  upon  all  the 
matters  between  them,  the  subsequent  discovery  of  documents  of 
which  they  were  then  in  ignorance  does  not  furnish  a  cause  for 
annaUing  the  transaction ;  unless  such  documents  have  l)een  kept 
back  by  one  of  the  parties. 

But  transaction  is  null  when  it  relates  only  to  an  object  respect- 
ing which  the  newly  discovered  documents  prove  that  one  of  the 
parties  had  no  right  whatever. —  Cod.,  L.  19,  L.  29,  De  transact  \ 
Domat,  loc.  cit,  n.  3 ;  Lacombe,  loc.  city  n.  3 ;  18  Duranton,  433  : 
a  N.,  2057.  [III.  141.] 

1926«  Errors  of  calculation  in  transaction  may  be  reformed, — 
Cod.,  L.  unic,  De  ^^ore  calculi  ;  C.  N.,  2058,  [III.  141.] 
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TITLE    FOURTEENTH. 

OF   GAMING  CONTRACTS    AND    BETS. 

1927«  There  is  no  ri^rht  of  action  for  the  recovery  of  money  or 

any  other  thing  claimed  under  a  gaming  contract  or  a  bet.  But  if  the 

money  or  thing  have  been  paid  by  the  losing  party  he  cannot  i-ecover 

it  back,  unless  fraud  be  proved.— /jTL.  2,  fin.,  De  aleat ;  Pothier,  Jen, 

n.  49,  50,  53;   Troplong,   Cont.  aUat.,  on  art.   1965,  1966;   Smith, 

Contracts,  p.  188 ;  Oliphant,  On  racing  ami  gaming  contracts,  p.  212: 

McKenna  vh  Robinson,  3  M.  et  W.,  441 ;  C.  N..  1965, 1967.  [III.  141.] 
DECISIONS  : — I.  Une  gageure  touchant  Ic  reaultat  d'une  Mection  alors  pro- 
chaine  d'un  meinbre  du  parlementyeat  illioite,  illAgale  et  nulle.— Un  billet  donnft 
pour  une  telle  cause  est  illegal  et  nul.— .Br(7.vbaU;  J. — Dufresne  vs  GuieremonU 
5  L.  C.  J.,  p.  278. 

2.  A  bargain  and  sale  of  goods  in  the  month  of  January,  for  delivery  in  all 
the  month  of  May  following,  is  not  a  gambling  transaction.— Moxk,  J. — Baldwin 
vs  Binmore,  6  L.  C.  J.,  p.  297. 

3.  L^article  1927  du  Code  Civil  qui  refuse  le  droit  d'action  pour  le  recouvre- 
ment  de  deniers  rSclam^s  en  vertud'un  pari,  ne  declare  pas  ces  contrats  ill^gauz. 
— Le  d^pot  des  deniers,  avant  U  decision  du  pari,  entre  les  mains  du  porteur  de 
gage  {siake-holder)f  §quivaut  au  paiement  en  vue  par  Tarliole  1927,  et  dans  ce  cas 
la  partie  perdante  n'a  aucun  droit  d'action  pour  recouvrer  le  montant  depose  par 

elle,  pourvu  quUl  n'y  ait  pas  de  fraude ^Moxk,  J^^McShane  vs  Jordany  1  R.  U, 

p.  89,  13  LC.  J.,  p.  61. 

4.  A  building  society  distributed  its  lots  of  land  by  a  tirage  au  sort,  which 
was  a  secondary  or  subordinate  element  in  its  const  tution. — Held: — That  it  did 
not  constitute  h  lottery  prohibited  by  the  Consolidated  Statutes  of  Canada,  cap. 
95,  and  that  it  did  not  come  under  the  operation  of  C.  C.  1 927 — ^Torrancb,  J. — 
Soci^lide  Construction  du  Coteau  St  Louis  vs  Villeneuvef  21  L.  C.  J.,  p.  309. 

5.  Action  to  recover  money  advanced  by  Plantiff  for  the  purchase  of  pork 
in  the  Chicago  market  for  Defendant,  through  a  firm  there.  Defendants  pleaded 
that  all  their  dealing,  with  Plaintiff  were  gambling  transactions  on  margin,  no 
property  passing.  Held : — That  the  Plantiff  was  only  an  agent  and  not  a  party  to 
a  gambling  transaction  and  ought  therefore  to  recover  money  so  advanced  by  him. 
—Johnson,  J. — I  I*  N.,  p.  163. 

6.  Where  a  person  had  transaction*  with  a  stock-broker  for  the  purchase 
and  sale  of  stocks  on  his  account  and  it  was  perfectly  understood  between  the 
parties  that  the  operations  were  fictitious  and  that  there  would  be  no  delivery  of 
the  stocks,  but  merely  a  settlement  of  the  difference  of  prices,  it  was  held  to  be 
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%  gambling  transaction  and  that  the  consideration  for  a  cheque  given  to  the 
broker  in  the  course  of  such  transaction  was  illegal — ^Taschbrbau,  J. — Fenwiek  vt 
AnseUj  5  L.  N.,  p.  290. 

7.  That  a  sale  of  goods  to  be  delivered  at  a  future  period|  admittedly  made 
without  any  intention  on  the  part  of  the  seller  to  deliver,  or,  on  the  part  of  the 
purchaser,  to  receive  delivery  of  the  goods,  and  on  the  understanding  that  the 
parties  should  settle  with  each  other,  at  the  period  fixed  for  delivery,  by  the  one 
party  paying  to  the  other  the  difference  between  the  price  of  sale  and  that  which 
might  prevail  at  the  period  fixed  for  delivery,  is  a  mere  gambling  transaction, 
and  therefore  illegal,  null  and  void.  That  a  commission  merchant  acting  for  the 
vendor  in  such  a  case,  and  having  a  knowledge  of  the  true  character  of  the  trans- 
action, cannot  recover  from  the  vendor  monies  advanced  by  him  in  connection 
with  such  sale.— Rainvillb,  J. — Shaw  vs  Carter ,  26  L.  C.  J.,  p.  151. 

8.  On  the  15th  October,  1874,  the  Appellant  and  one  S.  made  a  bet  as  to 
certain  words  alleged  to  have  been  used  by  8.  and,  to  secure  the  payment  of  the 
bet,  they  each  deposited  a  cheque  in  the  hands  of  L.  The  latter  having  decided 
that  S.  had  won  the  bet,  handed  him  the  cheques.  Subsequently,  S.  endorsed 
the  Appellant's  cheque  and  transferred  it  to  the  Respondents,  who  are  brokers 
at  Sorel.  They  presented  it  at  the  Merchants  Bank  and,  payment  being  refused, 
instituted  the  present  action  against  Appellant,  the  drawer  of  the  cheque,  and 
against  S.  who  had  endorsed  it.  The  Appellant  pleaded  the  illegality  of  the  con- 
sideration and  his  right  to  oppose  this  illegality,  seeing  that  the  Respondents  had 
received  the  cheque  long  after  its  date.  The  bet  was  proved  to  have  been  the  oon- 
sideration  of  the  cheques.  The  question  was  reduced  to  this^did  the  R*4spondent 
receive  the  cheque  in  good  faith  ?  It  was  put  into  the  hands  of  an  arbitrator 
and  given  to  S.,  as  the  winner  of  the  bet,  and  by  him  transferred  to  Respondent, 
a  broker.  This  was  not  an  unusual  circumstance,  as  8.  was  accustomed  to  take 
notes  there.  The  main  issue  raised  in  the  case  was  that  S.  was  not  entitled  to 
this  cheque,  because  the  bet  was  not  properly  decided  in  his  favour.  The  next 
point  was  that  Respondent  was  a  mere  prite-nom  for  S.  The  only  evidence  from 
which  that  could  be  inferred  was  the  evidence  of  Respondent  himself  and  he 
denied  all  knowledge  that  the  cheque  was  given  for  a  bet.  An  overdue  cheque  was 
not  necessarily  presumed  to  be  received  in  bad  faith.  (C.  G.  2350,  2352.) — Eeld : 
.^That  the  Plaintiffs  were  entitled  to  recover  on  the  cheque  and,  consequently, 
there  was  no  error  in  the  judgment  of  the  Court  below.— Q.  B.^^Ladoueeur  A 
Mora83€j  2  Q.  L.  D.,  p.  182,  R.  A.  C,  p.  72. 

9.  Qu'un  prdt  d'argent  fait  par  une  personne  qui  a  cess6  de  jouer,  &  un  des 
joaeurs  qui  continue,  peut  ^tre  recouvre  en  loi — Que  toute  personne  quin'estpas 
int^ress^e  dans  lejeu  est  consideree  comme  tiers,  auq>iel  C.  C.  1927  ne  s'applique 
pas.— Caro:^,  J. — Amesse  va  LaireilUf  7  L.  N.,  p.  326. 

10.  Where  a  person  deposited  a  sum  of  money  with  a  broker  as  margin  to  be 
used  in  buying  stock  for  purposes  of  speculation  only,  and  no  delivery  of  the 
shares  so  purchased  was  intended,  the  broker's  instructions  being  to  realize  as 
soon  as  a  small  profit  could  be  made,  and,  the  margin  being  exhausted  in  conse- 
quence of  a  fall  in  the  price  of  shares,  the  broker  sold  the  stock  at  a  loss,  it  was 
held  that  the  contract  was  a  gaming  contract  and  no  action  would  lie  against  the 
broker. — Torrance,  J Allison  vs  McDougallf  27  L.  C.  J.,  p.  355. 

11.  That  transactions  by  a  broker  on  margin,  where  no  actual  delivery  is  con« 

templated  by  the  parties,  is  a  gambling  contract,  and  a  broker  haa  no  right  to 
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TITLE  FIFTEENTH. 


OF  SURETYSHIP. 


CHAPTER  FIRST. 


OF  THE   NATURE,   DIVISION   AND   EXTENT  OF  SURETYSHIP. 

1929.  Suretyship  is  the  act  by  which  a  person  engages  to  fulfil 
the  obligation  of  another  in  case  of  its  non-fulfilment  by  the  latter. 

The  person  who  contracts  this  engagement  is  called  surety. — 
Pothier,  Oblig.,  n.  365  ;  18  Duranton,  n.  295,  p.  289 ;  Guyot,  R^p.,  vo. 
Cautiaa,  p.  764;  4  Nouv.  Deniz.,  vo.  Cautionnement,  p.  318. 
[III.  143.] 

1080*  Suretyship  is  either  conventional,  legal,  or  judicial.  The 
first  is  the  result  of  agreement  between  the  parties,  the  second  is 
required  by  law,  and  the  third  is  ordered  by  judicial  authority. — 
Pothier,  OUig.,  n.  386 ;  3  Demante,  n.  763,  p.  364.  [III.  143.] 

1II81«  The  surety  \^\i  not  conirji  to  fulfil  the  obligation  of  the 

debtor  unless  the  hbre  extensive  than  the  lini>r  2011  ;  Instit.,  lib.  13,  tit. 

22 ;  #  L  1    5  8-,  and  therefore,  a  deed  of  warranty,  ^^^J^Hg     ^n.  36^'     ■*:"/* 

387    14  pJ^  carry  on  buBiness  in  Montreal  and  olsewhe.  ^  .  '^^f'!*^^^*' 

'  %,  and  to  meet  the  engagements  of  a  firm  in  liquiu        .  of  which  he 

hte  a  partner,  he  would  require  bank  accommodation,  and  that  the  suretieR 

were'^dling  to  become  his  security,  with  a  view  of  making  the  bank  perfectly 

.ecure  with  respect  to  any  debts  then  due,  or  which  might  thereafter  become 

due  by  him,  and  then  containing  an  agreement  by  the  sureties  to  become  liable 

for  all  the  present  and  future  liabilities  of  the  said  Maurice  Cuvilher,  whether  aa 

maker,  endorser,  or  acceptor  of  negotiable  paper,  or  otherwise  howsoever,  will 

midLe  ihe  sureties  liable  for  debts  contracted  by  the  said  Maui  ice  Cuvilher,  by 

eodorsiDg,  or  procuring  the  dbcount  of  negotiable  paper  in  his  own  name,  for  the 
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DECISIONS  : — 1.  The  security  given  by  a  party  for  a  debt  not  yet  in  exist- 
tence  cannot  be  of  any  avail  to  a  party  subsequently  making  a  loan,  unless  it  be 
made  to  appear  that  the  loan  was  made  upon  the  faith  of  the  security  and  that 
there  was  privity  of  contract  between  the  parties. — C.  R. — Derou9sellevs  Baudet, 
1L.C.  B.,  P-41. 

2.  La  nullit6  qui  frappe  les  obligations  des  mineurs  ou  de  leurs  tuteun, 
agissant  sans  Tautorisation  du  conseil  de  famille,  n'est  qu'une  nullity  relative, 
bien  qu'elle  puisse  ^tre  demandee  de  plein  droit  par  le  mineur,  c*estr4-dire,  saofi 
preuve  de  lesion.  Elle  est  relative  en  ce  sens,  que  le  mineur  seul  pent  la  demau* 
der,  et  non  les  parties  avec  lesquelles  lui  ou  son  tuteur  ont  contracts. — Ces  obli- 
gations sont  susceptibles  d'etre  cautionn^es,  pourvu  qu^ellesnesoientpasatteintes 
d'un  vice  radical  r6prouv6  par  la  morale  ou  le  droit  public. — ^C.  B. —  Venner  vs 
Loriie,  i  Q.  L.  R.,  p.  234. 

3.  Que  le  billet  promissoire  consenti  sans  autorisation  par  une  femme  com- 
mune en  biens  6tant  nul,  I'aval  mis  sur  ce  billet  est  aussi  nul  et  ne  donne  aucun 
recours  centre  ceiui  qui  I'a  consenti—^CASAULT,  J. — Norris  vs  Condon^  14  Q.  L.  K., 
p.  1. 

4.  But  it  was  held  in  the  Court  of  Review  that  the  liability  of  an  aval  to  a 
promissory  note  while  co-extensive  with  that  of  the  maker,  is  unaffected  by  any 
purely  personal  grounds  which  the  latter  might  urge,  such  as  the  want  of  autho- 
rization of  her  husband  in  the  married  woman  who  is  the  maker  of  the  note. 
(See  the  other  citations  of  this  case  made  at  C.  C.  183  and  23 11). — C.  R — NorrU 
V9  Condon,  14  Q.  L.  R.,  p.  184. 


1988.  Suretyship  cannot  be  contracted  for  a  greater  sum  nor 
under  more  onerous  conditions  than  the  principal  obligation. 

It  may  be  contracted  for  a  part  only  of  the  debt,  or  under  con- 
ditions less  onerous. 

The  suretyship  which  exceeds  the  debt,  or  is  contracted  under 
more  onerous  conditions,  is  not  null :  it  is  only  reducible  to  the  mea- 
sure of  the  principal  obligation. — ffL.  8,  Defid.  et  Tnandat;  CJod.  L. 
22,  70,  eod.  tit ;  Pothier,  06%,  869,  371,  374,  375,  376 ;  C.  L.,  3006: 
C.N.,  2013.  [III.  143.]  .    _,^..^ 

.ui  that  such  obligation  . 

«A«»^     A  "^^^  °^  ^*  would  entail  serious  u. ,,  ^         , 

loss  uponl»»4.  A  perstj3j,  ^.c.  J.  Kawkiss,  J. ^Reed  vs  ^nrf.fe   ^^^"^^  ^^ 
R.,  N.  S.,  p.  47'^out  th,'^p.  177,  7  L.  N.,  p.  296.  'nds  himself. 

6.  A  man  wiapoets  for  a  friend  and  wins  [must  hand  over  the  winJ^btor  br' 
English,  H.  C.  J.  Hawkins,  J — Wyman  vs  Lees,  11  L.  N.,  p.  65.  ^ 
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**  care— ^gned  J.  R.  B." — ^This  was  htld  to  boa  sufficient  and  binding  security. 

Q^  B. — Bransdon  S  Drennartf  1  L.  C.  L.  J.,  p.  85. 

2.  This  action  was  based  upon  a  written  guarantee  of  the  Defendant 
to  the  Pluutifif  to  ^^ay  what  was  owing  to  the  latter  by  one  C,  who  was 
then  dead.  The  principle  defence  was  want  of  consideration  for  the  gua- 
rantee. The  Defendant  and  C.  had  carried  on  business  together,  but  had  failed, 
tnd  afterwards  they  carried  on  business  separately.  During  the  latter  period  C. 
borrowed  money  from  the  Plain  tiff,  for  which  he  gave  the  notes  in  question.  It 
was  proved  that  the  Defendant  had  not  profited  by  the  partnership  estate  and 
was  not  indebted  in  any  way  to  C.  and  that  by  the  laws  of  the  state  of  Vermont, 
in  which  the  contract  of  suretyship  arose,  the  contract  was  void,  as  being  without 
consideration  and  the  judgment  dismissing  the  action  on  this  ground  was  conse* 
qaently  confirmed. — ^C.  R. — Jotlyn  vs  Baxter^  I  L.  C.  L.  J.,  p.  117. 

3.  A.,  an  architect,  wrote  a  letter  to  B.,  a  bricklayer,  in  the  terms  following : 
"  Chas  contracted  for  the  brickwork  of  D.'s  house,  and  the  bricks  he  will  require 
''will  be  paid  for  as  may  be  required  by  you." — ITe^d:— The  above  letter  contained 

an  undertaking  upon  the  part  of  A.  to  pay  for  the  bricks,  if  G.  did  not  do  so 

C.  K^Bulmer  vs  Brovme,  18  L.  C.  J.,  p.  136. 


1935.  Suretyship  is  not  presumed  ;  it  must  be  expressed,  and 
cannot  be  extended  beyond  the  limits  within  which  it  is  contracted. 
— Pothier,  OWig.,  401-3-5  ;  Cod.,  L.  6,  De  fid.  et  Tnavd,  ;  4  Bousquet, 
p.  579  ;  2  Rogron,  p.  2623  ;  C.  L.,  3008 ;  C.  N.,  2015.  [III.  145.] 

DECISIONS  :— 1.  The  liability  of  the  bail  to  the  Plaintiff  in  a  writ  of  capias 
ad  respondendum  is  for  the  amount  endorsed  on  the  writ  and  no  more.  Where 
tbe  Sheriff  has  taken  bail  for  double  the  amount  of  the  debt  sworn  to  in  the  affi- 
dsTit  and  the  Plaintiff  has  afterwards  obtained  judgment  for  a  larger  amount,  the 
liability  of  the  bail  cannot  be  extended  beyond  the  amount  sworn  to  in  the  affi- 
davit and  endorsed  on  the  writ  of  capias  ad  respondendum.  A  motion  by  the 
Defendant  to  be  permitted  to  put  in  special  bail  for  the  amount  sworn  to  and 
endorsed  on  the  writ,  which  motion  was  rejected,  is  not  a  sufficient  compliance 
with  the  writ  so  as  to  relieve  the  bail  to  the  Sheriff. — C.  R — Torrance  vs  Gilmour, 
2LC.  R.,  p.  231. 

2.  The  recital  in  a  deed  of  warranty,  indicating  the  motive  which  prompted 
the  execution  of  the  deed,  will  not  control  the  engagement,  when  such  engage- 
ment is  general  and  more  extensive  than  the  limited  object  for  which  it  is  sup- 
posed to  be  given,  and  therefore,  a  deed  of  warranty,  stating  that  Maurice  Cuvil- 
lier  proposes  to  carry  on  business  in  Montreal  and  elsewhere,  and  that  to  enable 
him  to  do  so,  and  to  meet  the  engagements  of  a  firm  in  liquidation  of  which  he 
baa  been  a  partner,  he  would  require  bank  accommodation,  and  that  the  sureties 
were  willing  to  become  his  security,  with  a  view  of  making  the  bank  perfectly 
•ecure  with  respect  to  any  debts  then  due,  or  which  might  thereafter  become 
dae  by  him,  and  then  containing  an  agreement  by  the  sureties  to  become  liable 
for  ill  the  present  and  future  liabilities  of  the  said  Maurice  Cuvillier,  whether  as 
maker,  endorser,  or  acceptor  of  negotiable  paper,  or  otherwise  howsoever,  will 
make  the  sureties  liable  for  debts  contracted  by  the  said  Maui  ice  Cuvillier,  by 
endorsing,  or  procuring  the  dbcount  of  negotiable  paper  in  his  own  name,  for  the 
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benefit  of  a  firm  of  which  he  became  a  member  subsequent  to  the  execution  of 
the  deed  of  warranty. — ^Privy  Council. — Bank  of  BritUh  North  America  d 
CuvUlier,  5  L.  C.  J.,  p.  57,  14  Moore's  P.  C.  Rep.,  p.  187. 

3.  Where  an  official  assignee  under  the  Insolvent  Act  of  1875,  has  taken 
possession  of  an  insolvent  estate  in  that  capacity  and  subsequently  the  creditors 
have  appointed  him  assignee  to  the  estate,  without  exacting  any  further  security, 
and  while  acting  as  assignee  'of  the  creditors  he  makes  default,  to  account  for 
monies  of  the  estate,  the  creditors  have  recourse  on  the  bond  given  for  the  due 
performance  of  his  duties  as  official  assignee.-~Q.  B.^~Dansereau  S  Letoumeuz^ 
M.  Ij.  R.,  1  Q.  B.,  p.  357.    Confirmed  in  Supreme  Court. — 12  S.  C.  R.,  p.  307. 

4.  Where  an  official  assignee  has  taken  possession  of  an  insolvent  estate  in 
that  capacity,  and  subsequently  the  creditors  have  appointed  him  assignee  to  the 
estate,  and  while  acting  as  assignee  of  the  creditors  he  makes  default  to  account 
for  moneys  of  the  estate,  the  creditors  have  recourse  against  the  surety  who  gua- 
ranteed the  due  performance  of  his  duties  as  official  assignee Q.  B Canada 

Guarantee  Company  A  McNicholla,  6  L.  N.,  p.  S23. — ^Tokranob,  J 4  L.  N.,  p.  78. 

5.  A  letter  of  guarantee  given  to  a  Bank,  securing  the  payment  of  notes  dis- 
counted by  such  Bank,  for  certain  firms  therein  mentioned,  did  not  bind  the 
guarantors  to  a  Bank  constituted  by  the  amalgamation  of  the  said  Bank  with 
another  Bank — ^Q.  B. — Consolidated  Bank  oj  Canada  V3  Merchants  Bank  of 
Canada^  6  L.  N.,  p.  285,  27  L.  C.  J.,  p.  370. 

6.  A.  gave  a  bond  that  C,  who  was  a  cashier  of  a  Bank,  would  faithfully  per- 
form his  duties.  C.  was  afterwards  made  President  of  the  Bank,  and  when  in 
such  position,  committed  a  defalcation.  It  was  held  that  the  bond  was  void. — 
LoRANGBR,  J. — Exchange  Bank  of  Canada  vs  Gault,  30  L.  C.  J.,  p.  259. 

7.  Que  des  personnes  qui  se  portent  caution  qu'un  arpenteur  accomplira 
fid^lement  toutes  et  ohacune  des  obligations  qu'il  a  contract^es  par  un  contrat 
avec  le  gouvemement  pour  Tarpentage  de  certains  terrains,  ne  sont  pas  respon- 
sables  d'avances  faites  a  Tarpenteur  par  le  gouvemement  pendant  Pex^cution 
des  arpentages  entrepris,  meme  si  I'arpenteur  ne  remplit  pas  ses  obligations,  si 
ces  avances  sont  faites  en  contrevention  auz  termes  du  contrat,  danslequel  il  est 
stipule  que  Tarpenteur  ne  serait  pay6  qu'apr^s  Tez^cution  complete  et  enti^rede 
ses  obligations  k  la  satisfaction  du  Ministre  de  I'lnt^rieur. — Q.  B^^Hill  &  Thomp- 
son,  14  R.  L.,  p.  620,  9  L.  N.,  p.  355,  12  Q.  L.  R,  p.  225. 

See  case  noted  at  C.  C.  1956,  n.  10.— JettI:,  J.— JTcrr  vs  Hadrill,  10  R.  L.,p.  192. 
See  also  other  cases  noted  at  C.  C.  1956. 

193II*  Indefinite  suretyship  extends  to  all  accessories  of  the 
principal  obligation,  even  to  the  costs  of  the  principal  action,  and  to 
all  costs  subsequent  to  notice  of  such  action  given  to  the  surety. — 
Pothier,  Oblig.,  nn.  404-5-6  ;  Merlin,  GatUion,  §  1,  n.  3;  ffL,  52,  58, 
Defid,  et  viand ;  Serre,  Instit,  485,  in  fine ;  2  Rogron,  p.  2624;  Male- 
ville,  pp.  93-4 ;  4  Bousquet,  p.  580  ;  Ord.  1667,  tit.  Des  garants,  art 
14;  C.  L.,  3009 ;  C.  N.,  2016.  [III.  145.]. 

^DECISIONS : — 1.  Des  d^bitenrs  solidaires,  assign^s  par  une  mdme  action, 
peuvent  permettre  a  I'un  d'eux,  qui  est  insolvable,  de  faire  &  leur  creancier  com- 
mun  de  faux  frais,  dans  cette  mdme  action,  sans  en  dtre  responsables  eux-mSmes. 
Q.  B. — Boucher  d:  Latour,  6  L.  C.  J.,  p.  269. 

2«    La  caution  solidaire  r6pond  k  toutes  les  obligations.du  d^biteur  envers  le 
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cr^ancier  sans  que  cc  dernier  soit  tenu  de  veiller  a  sea  inter^ts.— Berth  blot,  J. — 
Qtttnn  vs  Edson,  9  L.  C.  J.,  p.  101. 

3.  Que,  mise  en  regard,  la  caution  doit  etre  pr6fer§e  au  tiers  d6tenteur,  et 
que  la  subrogation  qu'obtient  ce  dernier,  en  payant  le  creancier,  ne  lui  donnepas 
de  recours  contre  la  caution. — ^Casault,  J. — Bilodtau  vs  Giroux,  7  Q.  L.  R.,  p.  73, 
4  L  N.,  p.  247. 

4.  Que  d'apres  Particle  1936  C.  C,  conforme  a  I'ancienne  jurisprudence,  la 
csutioD,  k  qui  les  poursuites  contre  le  d^biteiir  principal  n'ont  pas  et6  d^noncees, 
n'est,  comme  le  garant,  responsable  que  des  frais  de  I'exploit  originaire  jusqu'au 
rapport  de  Taction  inclusivement  et  non  des  frais  subsequents. — Q.  B. — Lamy  A 
Drapeau,  1  Q.  B.  R.,  p.  237,  7  Q.  L.  R.,  p.  383. 

0.  Que  pour  recouvrer  de  Tintime  les  frais  payes  k  son  procureur  par  I'ap- 
pelant  dans  Paction  intent^e  contre  lui  par  un  tiers,  I'appelant  aurait  dt  appeler 
riDtime  en  garantie. — Q.  B. — Hart  dt  Beauchemin,  1  Q.  B.  R.,  p.  307. 

1937*  The  obligations  of  the  surety  pass  to  his  heirs,  except  the 
liability  to  coercive  imprisonment  when  the  obligation  of  the  surety 
was  such  that  he  would  have  been  subject  to  it. — Inst.,  lib.  3,  tit.  21, 
§  i;  ff  L.  4,  5,  De  fid.  et  tnand. ;  Cod.  eod.  tit ;  2  Rogron,  p.  2624 ; 
4  MaleviUe,  p.  94 ;  4  Bousquet,  p.  581  ;  C.  N.,  2017.  [III.  145.] 

1938.  The  debtor  who  is  bound  to  find  a  surety  must  goffer  one 
who  has  the  capacity  of  contracting,  who  has  sufficient  property  in 
Lower  Canada  to  answer  the  obligation,  and  whose  domicile  is  within 
the  limits  of  Canada.  -— ^  L.  3,  De  fid  et  niand. ;  2  Rogron,  2625 ;  La- 
moignon,  Arrets,  tit.  23,  art.  5  ;  Pothier,  Oblig.,  nn.  388,  391 ;  4  Bous- 
quet, 581-2-3;  4  Maleville,  p.  94;  14  Pand.  Franc,  281  et  seq.  ;  Ro- 
dier,  sur  1667,  p.  578  ;  Bornier,  sur  1667,  tit.  28,  art.  3 ;  C.  L.,  3011 : 
C.N.,2018.  [III.  144.] 

DECISIONS: — 1.  A  minor  caD not  be  caution;  and  if  be  does  become  bail 
for  another  and  is  sued  as  such  and  pleads  his  minority,  the  action  munt  be  dis- 
missed  K.  B. — D6rou88d  vs  Binet,  2  K.  de  L.,  p.  32. 

2.  Householders  resident  in  the  province  are  good  security  for  costs  and  one 
is  snificient,  if  he  justifies. — K.  B. — Colver  vs  Darreauj  3  R.  de  L.,  p.  348. 

3.  The  interlocutory  judgment  of  the  Court,  granting  the  motion  of  the 
Defendant  that  a  foreign  Plaintiff  shall  give  security  for  costs,  is  only  complied 
with  by  the  Plaintiff  offering  as  such  security  the  persons  of  two  sufficient 
sureties — ^^onk,  J. — Donald  vs  Becket,  4  L.  C.  J.,  p.  127. 

4.  The  offer  of  the  obligation  of  one  person  as  security  for  costs  is 
insufficient. — ^Berthblot,  J Powers  vs  JVhitJiey,  6  L.  C.  J.,  p.  40. 

5.  That  security  in  Appeals  from  the  Circuit  Court,  under  the  Act  12  Vict., 
cap.  38,  sec.  54,  is  validly  given  by  two  sureties  justifying  on  real  estate,  without 
describing  it.--C.  R — Lynch  vs  Blanchetf  6  L.  C.  R.,  p.  149. 

6.  Under  the  Act  12  Vict.,  cap.  38,  sec.  54,  the  real  estate  of  the  surety  on 

an  Appeal  from  the  Circuit  Court  must  be  described C.  R Hitchcock  vs  Mo- 

»<«e,  6  L.  C.  R,  p.  150. 

7.  Upon  an  Appeal  from  the  Circuit  Court,  security  given  by  one  person 
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only^justifying  upon  immoveable  property  described  in  the  bail  bond,  is  suffi- 
cient.— C.  R — Hilaire  va  Lisoiie,  6  L.  C.  R.,  p.  150. 

8.  In  appeals  to  the  Court  of  Queen's  Bench  from  the  Circuit  Court,  when 
two  sureties  sign  the  appeal  bond,  it  is  not  necessary  that  either  should  be 
declared  to  be  a  proprietor  of  real  estate  of  the  value  of  £50  over  and  above  all 
encumbrances,  and  this  is  only  necessary  when  but  one  surety  signs  the  Bond, 
under  the  Act  20  Vict,  cap.  44.  ss.  61  and  62. — Q.  .B.— -JTicam  Jk  Lampson,  10  L.  C. 
R,  p.  400. 

9.  In  appeals  from  the  Circuit  Court  the  bond  will  be  declared  insufficient 
when  such  bond  being  given  by  one  surety  ouly,  who  declares  he  is  the  proprietor 
of  real  property  of  the  value  of  £50  over  and  above  all  encumbrances,  but  does  not 
contain  a  description  of  such  property,  and  the  appeal  will  be  rejected  under  the 

provisions  of  the  Act  20  Vict.,  cap.  44,  ss.  61  and  62. — Q.  B Charest  Jt  Rompr^y 

10L.C.  R.,  p.  431. 

10.  A  bail  bond  in  an  appeal  from  the  Circuit  Court  will  be  declared  insuf- 
ficient and  the  appeal  dismissed  with  costs,  if  the  bond  be  signed  by  only  one 
surety  and  does  not  contain  any  description  of  his  real  estate. — Q.  B  — Beaudet 
&  Proctor,  13  L.  C.  R.,  p.  450. 

11.  For  the  purposes  of  ordinary  security  for  costs  it  is  not  necessary  that 
the  surety  be  proprietor  of  immoveable  property. — ^Tascherbau,  J. — Uiley  vs 
McLaren^  17  L.  C.  R.,  p.  267. 

12.  The  Court  in  Montreal  has  no  jurisdiction  to  order  that  the  security  for 
costs  offered  by  the  Plaintiff,  who  appealed  against  a  judgment  of  the  Court  in 
the  District  of  Montreal,  should  be  taken  before  the  prothonotary  or  a  judgo  of 
the  District  of  Rimouski. — Torrance,  J Foumier  vs  Delisle,  21  L.  C.  J.,  p.  165. 

13.  The  Court  of  Queen's  Bench  cannot  entertain  a  petition  to  have  the 
security  declared  insufficient,  on  the  ground  that  the  Respondent  has  discovered, 
since  the  completion  of  the  Bond,  that  the  securities  were  really  insufficient  at 
the  time  the  Bond  was  signed — Q.  B. — Lapointe  &  Faulkner ^  22  L.  C.  J.,  p.  53. 

14.  An  Appellant  will  not  be  ordered  to  give  new  security,  because  one  of 
his  securities  admits  and  declares  that  he  was  really  insolvent  at  the  time  he 
signed  the  bond,  although  he  then  declared  he  was  8olvent.-^Q.  B. — Riddell  dc 
McArihury  22  L.  C.  J.,  p.  78. 

15.  A  private  letter,  whereby  the  signers  bind  and  oblige  themselves  jointly 
and  severally  to  be  responsible  for  and  to  pay  the  costs  and  damages  which  mRy 
be  suffered  by  the  Respondents,  is  not  a  compliance  with  the  Quebec  Injunction 
Act  of  1878,  41  Vict.,  cap.  14,  sec.  4,  which  provides  that  a  writ  of  injunction  shall 
not  issue  unless  the  person  applying  therefore  first  gives  good  and  sufficient 
security  in  the  manner  prescribed  by  and  to  the  satisfaction  of  the  Court  or  a 

judge  thereof.— Q.  B Temporalities  Fund  &  Dobie,  23  L,C,  J.,  p.  229,  2  L.  N., 

p.  53. 

16.  A  security  bond  in  appeal  is  not  sufficient  if  given  on  real  estate,  the 
title  deed  of  which  is  not  enregistered. — Q.  B — Prince  &  Morin,  18  L.  C.  J.  p.  208. 

17.  Que  si  le  cautionnement  en  appel  n*est  donn6  que  par  une  caution, 
cette  caution  doit  justifiersur  propria te  immobilidre..^Q.  B. — Dawson  &  Desfoss^a^ 
1  Q.  L.  R,  p.  121,  R.  A.  C,  p.  682. 

18.  Une  seule  caution  hypothecaire  suffit Q.  B. — Fiola  &  Hamtl^  4  Q*  L. 

R,  p.  52. 

19.  Lorsqu'il  n'y  a  qu'une  caution  dans  un  cautionnement  en  appel,  elle  doit 
^ustifier  sur  des  immeubles,  et  au  cas  d'une  irregularity  dans  le  cautionnementy 
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la  Cour  permettra  d'en  produire  un  nouveau — Q.  ^.^^Marshall  &  Coffing,  7  R. 
Ly  p.  575. 

20.  Bailiffs  who  have  become  sureties,  in  violation  of  the  sixth  Rule  of 
Practice,  cannot  plead  that  defence  to  an  action  against  them  on  the  Bond. — 
Torrance,  J. — Dupras  vs  SauvSj  4  L.  N.,  p.  164. 

21.  That  a  Bond  in  appeal  by  an  attorney  at  law  is  valid,  notwithstanding 
the  sixth  Rule  of  Practice,  and  assuming  such  rule  to  be  applicable  to  such  bond. 
-Q.  B Foumier  &  Cannon,  6  Q.  L.  R.,  p.  228. 

See  also  cases  noted  at  C.  C.  1939. 

1939*  The  solvency  of  a  surety  is  estimated  only  with  regard 
\ioliis  real  property  ;  except  in  commercial  matters,  or  when  the  debt 
is  small,  and  in  cases  otherwise  provided  for  by  some  special  law 
Litigious  immoveables  are  not  taken  into  account. — ff  L.  25,  De  reg. 
juris. ;  Pothier,  Oblig.,  388,  391 ;  4  Bousquet,  p.  583  ;  Fenet,  sur  Po- 
thier,  p.  630 ;  Serres,  Inst,  p.  484 ;  4  Maleville,  pp.  94,  95  et  seq. ;  C. 
X.,  2019.     [III.  145.] 

DECISIONS : — I*  Motion  pour  rejeter  Tappel  parce  que  le  cautionnement 
est  insnffisant.  L'intini6  produit  certificat  d'enregistrement  pour  6tablir  que  les 
cautions  n'ont  pas  dHmmeubles  d'une  valeur  suf&sante  au-dessus  des  hypo- 
thdques.  Jugi: — Que  les  art.  1939  et  1962  C.  C.  ne  s'appliquent  pas  et  qu^en  vertu 
des  art  1143  et  1145  C.  de  P.,  lorsqu'il  y  a  deux  cautions  il  n'est  pas  necessaire 
qu'elles  possddent  des  immeubles,  pourvu  qu'elles  soient  solvables. — Lainesse  dc 
LabonUj  Q.,  dec.  1875.    (Noted  at  DeBellefeuille's  Code  Annot6,  C.  C.  1939.) 

2.  A  surety  offered  by  a  Defendant,  who  had  been  arrested  upon  a  capias 
and  released  on  bail,  to  replace  another  surety  who  had  become  insolvent,  is  not 
bound  to  justify  his  solvency  on  real  estate.^foHNSON,  J. — Hochelaga  Bank  d: 
Ooldringj  10  R.  L.,  p.  234,  2  L.  N.,  p.  276. 

See  also  cases  noted  at  C.  0.  1938. 

1940.  When  the  surety,  in  conventional  or  judicial  suretyship, 
becomes  insolvent,  another  must  be  found. 

This  rule  admits  of  exception  in  the  case  only  in  which  the  sure- 
ty was  solely  given  in  virtue  of  an  agreement  by  which  the  creditor 
has  required  that  a  certain  person  should  be  the  surety. — ff  L.  3,  De 
fidgus.  et  mand. ;  L.  10,  Qui  satisdare  cogantur ;  Pothier,  Oblig.,  392  ; 
14  Pand.  Fran9.,  285  et  seq. ;  4  Maleville,  95  et  seq. ;  4  Bousquet,  684 
et  seq ;  2  Rogron,  cc.  2626  et  seq.;  C.  L.,  3012  ;  C.  N.,  2020.  [III.  145.] 

DECISIONS  : — The  Court  of  Queen^s  Bench  cannot  entertain  a  petition  to 

have  the  security  declared  insufficient,  on  the  ground  that  the  Respondent  has 

discovered,  since  the  completion  of  the  bond,  that  the  securities  were  really  insuf* 

cient  at  the  time  the  bond  was  signed — ^Q.  B. — Lapoinie  <k  Faulkner,  22  L.  C.  J., 

p.  53. 

2.  An  Appellant  will  not  be  ordered  to  give  new  security  because  one  of 

his  sureties  admits  and  declares  that  he  was  really  insolvent  at  the  time  he  signed 

the  bond,  although  he  then  declared  he  was  solvent. — Q.  B — RiddellA  Me  Arthur , 

22  L.  C.  J.,  p.  78. 
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CHAPTER  SECOND. 


OK  THE  EFFECT  OF  SURETYSHIP. 


SECTION  I. — OF  THE  EFFECT  OF  SURETYSHIP  BETWEEN  THE  CREDITOR 

AND  THE  SURETY. 

1941*  The  surety  is  liable  only  upon  the  default  of  the  debtor, 

who  must  previously  be  discussed,  unless  the  surety  has  renounced 

the  benefit  of  discussion,  or  has  bound  himself  jointly  and  severally 

with  the  debtor,  in  which  case  his  liability  is  governed  by  the  rules 

established  with  respect  to  joint  and  several  obligations. — NoveUe  4, 

ch.  1,  2 ;  1  Cochin,  649  et  seq. ;  Lamoignon,  Arretis,  tit.  23,  art.  17  ; 

4  Bousquet,  585  et  seq. ;  Pothier,  06%,  407-8-9,  413, 417 ;  C.  L,  3014 ; 

C.  N.,  2021.     [III.  146.] 

DECISIONS  : — 1.  La  caution  simple  ripest  pas  tenue  au  paiement  des  d^pens 
d'une  premiere  action  portee  oontre  le  debiteur  principal  et  de  ceuz  faits  pour  la 
discussion  des  bieus  de  ce  dernier,  si  cette  caution  n*a  pas  6t6  notifi^e  au  pr6ala- 
ble  de  cette  poursuite — BbrtiibloT|  J. — Dansereau  vs  Fontaine^  10  L.  C.  J.,  p.  142. 

2.  Que  les  cautions  pour  la  poursuite  d'un  appel,  sont  tenues  au  paiement 
des  frais,  sans  pouvoir  exiger  la  discussion  pr6alable — Q.  B. — Laroae  A  Wilson, 
16  L.  C.  J.,  p.  29. 

3.  Qu'une  clause  dans  un  transport,  con9ue  en  ces  termes :  '<  II  est  convenu 
*''  que,  dans  le  cas  oil  les  dits  d^biteurs  ne  paieraient  fas  les  dites  sommes  bus- 
*<  ti  ansportees,  au  temps  de  T^ch^ance  dechaque  terme,  alors  le  dit  ceasionnaire 
"  pourra  les  recouvrer,  ou  recouvrer  toute  partie  qui  ne  serait  pas  pay^e,  oomme 
^'  susdit,  de  la  dite  dame  cedante,  avec  int6rSt  au  taux  de  douze  par  cent  TaQ,  a 
'<  compter  de  la  date  de  PSch^ance  jusqu'au  paiement,  sans  pour  cela  Stre  tenu 
^^  de  discuter  les  biens  des  dits  debit  eurs^ou  d'aucun  d*eux,'' — n'est  pas  suffisante 
pour  autoriser  le  ceasionnaire  k  poursuivre  la  cedante,  lors  de  r6ch6ance  des  pale- 

'ments,  sans  en  avoir,  au  prealable,  fait  la  demande  aux  dSbiteurs  principaux. 

C.  It — Labelle  vs  Walker,  5  R.  L,  p.  255. 

4.  Que  la  clause  suivante  insSrSe  dans  un  transport :  ''  Si  le  cessionnaire  ne 
"  retire  pas  la  dite  somme  du  dit  dSbiteur  dans  un  an,  le  c^dant  sera  tenu  de 
"  rembourser  au  cessionnaire  sur  simple  demande,  et  sans  que  le  cessionnaire 
'*  soit  tenu  de  discuter  les  biens  du  dit  debiteur." — ^autorise  le  cessionnaire  a 
poursuivre  contre  le  c^dant  le  recouvroment  de  la  somme  transport^e,  sans  ^tre 
tenu  de  demander  le  paiement  au  debiteur  principal. — Routhibb,  J. — Labelle  vs 
Walker,  6  R.  L.,  p.  219. 

5.  Le  debiteur  qui  a  donn6  caution  quUl  ne  laisserait  pas  les  limitea  de  la 
province,  ne  cesse  pas  d'etre  sous  detention  ;  11  n'a  qu*61argi  les  limites  du  lieu 
ou  il  est  detenu  et  chang6  de  gardien  en  substituant  les  cautions  au  sh6rif.  L*ab- 
sence  mdme  temporaire  du  debiteur,  des  limites  de  la  province,  constitue  une 
contravention  &  Tobligation,  et  donne  au  creancierson  recours  contre  les  cautions. 
— Casault,  J. — Thompson  vs  LacroiXf  4  Q.  L.  R.,  p.  312. 
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6.  The  vendor  of  a  cr4ance  with  promise  to/ournir,  garaniir  etfaire  valoivj 
is  surety  for  the  solvency  of  his  debtor  only,  and  is  not  obligS  direct,  for  the 
payment  of  the  debt  transferred.  And  therefore  the  cessionnaire  can  exercise  bis 
recourse  en  garaniie,  only  after  discussion  of  the  property  of  the  debtor  and 
establishing  his  insolvency — ^Dobion,  J. — Homier  vs  Brosseau,  I  L.  N.,  p.  62.  22  Ij. 
C.J.)  p.  135. 

7.  Le  caution  solidaire  repond  &  toutes  les  obligations  du  debiteur  envf  rs  le 

creancieri  sans  que  ce  dernier  soit  tenu  de  veillera  ses  intSr^ts. — Bkrthblot,  J 

Quinn  vs  Edson,  9  L.  C.  J.,  p.  101. 

8.  Que  la  promesse  de  foumir  et  faire  vnloir  rend  le  cMant  garant  de  Tin- 
solvabilite  presente  du  debiteur  et  de  celle  qui  pent  arriver  dans  la  suite,  mais  le 
cessionnaire  ne  pent  exercer  son  recours  contreson  cedant  qu'apres  avoir  discute 

les  biensdu  debiteur  et  prouv6  son  insolvabiUt6 — ChagnoN)  J BSdardvs  RimiU 

lardf  28  L,  C.  J.,  \u  64. 

9.  Que,  mise  en  regard,  la  caution  doit  etre  preferee  au  tiers  detenteur,  et  que 
la  subrogation  qu'obtint  ce  deruier  en  payant  le  creancier,  ne  lui  donne  pas  de 

reoours  contre  la  caution Casault,  J. — Bilodeau  vs  Giroux^  7  Q.  L.  R.,  p.  73,4  Ij. 

N.,  p.  247. 

10.  Que  le  jugement  rendu,  sans  fraude,  contre  le  debiteur  principal  est 
chose  jugee  contre  le  caution. — Q.  B — Lamy  ds  Drapeau,  1  Q.  B.  K.,  p.  237,  7  Q, 
L.  R.,  p.  383. 

11.  Que  le  cessionnaire  d'une  creance  ced^e,  avec  condition  de  fournir  et  faire 
valoir,  ne  pent  poursuivre  le  o^dant  qui  iui  a  tr^nsport^  cette  creance,  sans  avoir, 
au  prealable,  discute  les  biens  du  debiteur  ou  ^tabli  l^galement  sa  complete  insol- 
vabilit6  et  que  Tinsolvabilit^  complete  ne  peut  etre  prouvee  par  t6moins. — C.  R. 
^LabelUvs  Sayer,  10  R.  L.,  p.  545. 

194!S$«  The  creditor  is  not  bound  to  discuss  the  principal  debtor 
unless  the  surety  demands  it  when  he  is  first  sued. — D'Olive,  liv.  4, 
c22;  Serres,  483;  Pothier,  Oblig,,  411;  Merlin,  R6p.,  vo.  Gawtimiy 
§  4,  n.  1;  2  Rogron,  2628  et  seq. ;  Dard,  p.  467,  sur  art.  2022  ;  C.  L., 
3015  ;  C.  N.,  2022.  [III.  147.] 

DECISION  :  ~La  caution  qui  ne  requiert  point  sur  les  premieres  poursuites 
dirig^es  contre  elle  le  b^nSfice  de  discussion,  doit  6tre  condamn^e  au  paiement 
de  la  creance  dans  la  meme  poursuite  avec  le  debiteur  pi  inci(>al — ^C.  R. — Sargent 
vs  Johnston^  1  R.  L.,  p.  438,  13  L.  C.  J.,  p.  298. 

1948*  The  surety  who  demands  the  discussion  must  point  out 
to  the  creditor  the  property  of  the  principal  debtor  and  advance  the 
money  necessary  to  obtain  the  discussion. 

He  must  not  indicate  property  situated  out  of  Lower  Canada,  nor 
litigious  property,  nor  property  hypothecated  for  the  debt  and  no 
longer  in  the  hands  of  the  debtor. — Novdle  4,  ch.  2  ;  Pothier,  Oblig.y 
412-3-4,  Hyp.,  ch.  2,  sec.  1,  art.  2,  §  3;  Lamoignon,  ArritiSy  tit.  24, 
art.  9 ;  2  Rogron,  p.  2630 ;  4  Bousquet,  588  et  seq. ;  C.  L,  3016  ;  C.  N., 
2023.  [III.  1471 
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DECISIONS: — 1*  An  exception  of  discussion  which  fails  to  indicate  the  pro- 
perty to  be  discussed  or  to  allege  even  the  existence  of  property  liable  to  discus- 
sion, and  which  also  fails  to  contain  an  offer  to  defray  the  expense  of  discussion 
and  to  be  accompanied  by  the  actual  deposit  of  the  necessary  funds  to  that  end, 
is  bad  in  law  and  will  be  dismissed  on  demurrer. — ^Biebthelot,  J. — Panion  vs 
Woods,  11  L.  C.  J.,  p.  168. 

2.  Par  acte  de  cautionnement  les  d^fendeurs  ont  promts  payer  la  dette  d'un 
tiers  aprds  discussion.     Les  d^fendeurs  6tant  poursuivis  plaident  par  exception 

temporaire  qu'ils  ne  peuvent  6tre  poursuivis  qu'apr^s  discussion ^Exception 

rejet6e  parce  que  les  dSfendeurs  n'ont  paa  oflfert  les  frais  de  discussion. — Motion 
pour  appel  accord6e  sans  pr^juger  la  question. — Mattel  d;  Prince^  Q.,  ler  de- 
cembre  1874.   (Noted  in  BeBellefeuille's  Code  annot^,  at  C.  C.  1943.) 

3.  Athanase  Beaudet  et  sa  femme  ont  consenti  une  obligation  en  faveur  de 
rintim^  pour  $2,000,  pour  laquelle  somme  Tappelant  s'est  portS  caution  d,  la  con- 
dition expresse  qu'il  ne  pourrait  etre  poursuivi  qu'apres  discussion  des  d^biteurs 
principaux. — Ayant  ^tb  poursuivi  pour  cette  dette,  ^appelant  a  oppos6  une 
exception  dilatoire  fondle  sur  la  stipulation  de  discussion. — Exception  renvoy^e 

comme  non  fond§e  en  droit L'appelant  ayant  obtenu  permission  d'appeler,  a 

soutenu  son  exception  et  a  pr6tendu  qu'en  autant  qu*elle  6tait  fondee  sur  une 
convention,  il  n'Stait  pas  tenu  d*offrir  les  frais  de  discussion,  ni  dUndiquer  les 
biens  a  discuter  aux  termes  des  art.  1941,  1942  et  1943. — Cette  raison  est  peremp- 
toire  et  le  jugement  doit  dtre  infirai6. — Richard  A  Martel,  Q.,  8  mars  1875. 
(Noted  in  DeBellefeuille's  CJode  annot^,  at  C.  C.  1943.) 

4.  That  under  the  clause  of  ^aran<tr,yovmtr  et /aire  valoir  in  a  deed  of 
transfer  of  a  debt,  the  assignee  cannot  sue  the  assignor,  without  previously  dis  • 
cussing  the  debtor  and  establishing  his  insolvency.— .Dorion,  J. — Homier  vs  Bros- 
seau,  22  L.  C.  J.,  p.  135. 

5.  Que  le  cessionnaire  d'une  cr^ance  ne  pent  poursuivre  le  c^dant  qui  lui  a 
transports  cette  creance  avec  garantie  de  foumir  et  faire  valoir,  sans  avoir  au 
prSalable  discutS  les  biens  du  debiteur  ou  Stabli  legalement  sa  complete  insolva- 

bilitS Que  1  insolvabilitS  complete  ne  peut  dtre  prouvSe  par  tSmoins. — G.  L. — 

Labelle  vs  Sayer,  10  B.  L.,  p.  545. 

6.  Que  la  promesse  de  garantir,  de  foumir  et  faire  valoir  ren  1  le  c6dant 
garant  de  I'insolvabilite  prSsente  da  debiteur  et  de  celle  qui  peut  arriver  dans  la 
suite,  mais  le  cessionnaire  ne  peut  exercer  son  recourscontreson  o6dantqu*aprds 
avoir  discutS  les  biens  du  debiteur  et  prouve  son  insolvabilite. — Chaonon,  J — 
Bidard  vs  Rimillard^  28  L.  C.  J.,  p.  64. 

1944*  Whenever  the  surety  has  indicated  property  in  the  man- 
ner prescribed  by  the  preceding  article,  and  has  advanced  sufficient 
money  for  the  discussion,  the  creditor  is,  to  the  extent  of  the  value  of 
the  property  indicated,  responsible  as  regards  the  surety,  for  the 
insolvency  of  the  principal  deV)tor  which  occurs  after  his  default  to 
proceed  against  him. — Cout.  Bretagne,  192  ;  Henrys,  ch.  4,  Qwest,  34 
Pothier,  Oblig,,  415  ;  2  Rogron,  2630  et  seq. ;  4  Maleville,  99,  100 
4  Bousquet,  591-2  ;  Fenet,  sur  Pothier,  632-3  ;  14  Pand.  Fran9.,  289 
Dard,  p.  458,  on  art.  2024  ;  C.  L.,  3017  ;  C.  N.,  2024.  [IIL  147.] 
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1945*  When  several  persons  become  sureties  of  the  same  debtor 
for  the  same  debt,  each  of  them  is  bound  for  the  whole  debt.— jf  L.  11, 
De  duohus  reis  const. ;  Cod.,  L.  3,  Defidejus,  et  mand.  -jlnstitut,  lib.  3, 
tit  21,  §  4  ;  Vinnius,  lib.  11,  ch.  40  ;  Serres,  483  ;  Pothier,  Oblig,,  416, 
535 ;  4  Bousquet,  592  ;  C.  L,  3018 ;  C.  N.,  2025.  [III.  147.] 

1946*  Nevertheless  each  of  them  may,  unless  he  has  renounced 
the  benefit  of  division,  require  the  creditor  to  divide  his  action  and 
reduce  it  to  the  share  and  proportion  of  each  surety. 

If,  at  the  time  that  one  of  the  sureties  obtained  judgment  of 
division,  some  of  them  were  insolvent,  such  surety  is  proportionately 
liable  for  their  insolvency;  but  he  cannot  be  made  liable  for  insol- 
vencies happening  after  the  division. — ffh,  10,  Dejidejus,,  Instit.,  liv. 
3,  tit.  21;  Pothier,  06%,  416,  417,  425,426,  427,535;  2  Rogron,  2631  ; 
4  Maleville,  101 ;  4  Bousquet,  593  et  seq. ;  C.  L.,  3018,  3019;  C.  N., 
2026.  [III.  147.] 

1947,  If  the  creditor  have  himself  voluntarily  divided  his 
action,  he  can  no  longer  recede  from  such  division,  although  at  the 
time  some  of  the  sureties  had  become  insolvent. — CoA,  L.  16,  De  fide- 
jussor ;  Pothier,  Oblig,,  421,  427  ;  4  Maleville,  101-2;  4  Bousquet,  596  ; 
14  Pand.  Fran?.,  294  (note  I) :  C.  L.,  3019 ;  C.  N.,  2027.  [III.   147.] 


SECTION  II. — OF  THE  EFFECT  OF  SURETYSHIP  BETWEEN  THE  DEBTOR 

AND  THE  SURETY. 

1B48.  The  surety,  who  has  bound  himself  with  the  consent  of 
the  debtor,  may  recover  from  him  all  that  he  has  paid  for  him  in 
principal,  interest  and  costs,  together  with  the  costs  incurred  against 
him  and  those  legally  incurred  by  him  in  notifying  the  debtor  and 
subsequently  to  such  notification.  He  has  also  a  claim  for  damages,  if 
there  be  gipund  for  it.— ^L.  10,  L.  11,  Mandati  ;  Cod..  L.  18,  Man- 
dati ;  Pothier,  Oblig.,  365,  429  to  433,  437,  440-1-2-3 ;  Merlin,  vo. 
InUr^t,  §  2.  n.  10  ;  4  Maleville,  102  ;  4  Bousquet,  597 ;  C.  L.,  3021 ; 
C.  N..  2028.  [III.  149.] 

DECISIONS  : — 1.  A  surety  who  under  a  certain  clause  of  a  deed  of  composi- 
tion has  paid  moneys  by  anticipation  to  one  of  the  creditors  on  account  of  instal- 
ments not  due,  cannot  claim  to  be  collocated  on  the  proceeds  of  the  Defendant's 
goods  in  preference  to  other  creditors,  parties  to  the  deed  of  composition. — C.  R. 
^Whitney  vs  Oraig^  7  L  C.  R.,  p.  272, 
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2.  A  surety,  jointly  and  seyerally  liable  with  the  debtor  insolvent,  cannot 
rank  concurrently  with  the  other  creditors  for  the  amount  he  has  had  to  pay,  but 

can  rank  only  after  the  other  creditors  have  been  paid  in  full. — Mackay,  J 

Paquet  vs  Canada  Guarantee  Co.,  4  L.  N.,  p.  229. 

1949«  The  surety,  who  has  bound  himself  without  the  consent 
of  the  debtor,  has  no  remedy  for  what  he  has  paid  beyond  what  the 
debtor  would  have  been  obliged  to  pay,  had  the  suretyship  not  been 
entered  into,  saving  the  costs  subsequent  to  the  notice  of  payment  by 
the  surety,  which  are  borne  by  the  debtor. 

The  surety  has  also  his  recourse  for  such  damages  as  the  debtor 
would  have  been  liable  for  in  the  absence  of  such  suretyship. — 
[III.  149.] 

19SO.  The  surety  who  has  paid  the  debt  is  subrogated  in  all 

the  rights  which  the  creditor  had  against  the  debtor. — ffh,  17,  De 

fidejiL88or ;  L.  95,  De  eolut;  Contrd  ff  L.  39,  Dc  fidejussor ;  Pothier, 

06%.,  428,  430  ;  Maynard,  liv.  2,  c.  49  ;  D'Olive,  liv.  4,  c.  31 ;  Catalan, 

liv.  5.  ch.  49  ;  2  Vinnius,  Instit.,  p.  733  ;  Laroche,  Arrets,  liv.  6,  tit.  20, 

art.  4,  p.  333  ;  Merlin,  vo.  Subrogation  de  personnes,  sec.  2.  §  5,  n.  1 ; 

14Pand.  Fran^.,   295.  Fenet,  sur  Pothier,   634:   2   Rogron,   2632; 

4  Maleville,  102-3 ;  4  Bousquet,  698  et  .seq. ;  C.  C,  1156  ;  C.  L.,  3022  ; 

C.  N.,  2029.  [III.  149.] 

DECISIONS : — !•  One  of  three  eo-d^Ueurs  who  has  paid  the  debt  for  which 
they  were  solidairement  bound,  without  a  subrogation  from  the  creditor,  can 
maintain  an  action  upon  the  implied  contract  negociorum  gesionim  for  money 
paid  and  advanced  against  each  of  his  eo-dibUeurs  and  recover  from  each  his 
portion  virile. — K.  B Audy  vs  Ritchie^  2  R.  de  L.,  p.  125. 

2.  Held  in  the  Superior  Court,  that  the  holder  of  a  promissory  note  is  bound 
only  to  deliver  such  note  to  9k  caution  on  notarial  tender  by  such  caution  of  the 
amount  due  and  is  not  bound  to  execute  any  formal  subrogation. — In  the  Court 
of  Queen's  Bench  it  was  held  that,  in  an  action  against  the  makers  and  caution^ 
the  latter  was  bound  to  renew  his  tender  and  offer  in  Court.  In  the  case  submit- 
ted, the  insolvency  of  the  makers  of  the  note  was  proved  to  have  taken  place  after 
the  tender. — The  judgment  of  the  Court  below  was  confirmed  on  the  ground  first 
above  stated Q.  B Bove  d:  McDonald,  16  L.  C.  R.,  p.  191. 

3.  Que  celui  qui  s'est  porte  caution  d'un  d^biteur,  sans  la  connaissance  de 
ce  derniori  peut,  lorsqu'il  a  pay6  le  cr^ancier,  faire  emaner  contre  ce  d^biteur, 
pour  les  causes  mentionnees  dans  Tarticle  798  du  Code  de  Procedure  Civile,  on 
bref  de  capias  ad  respondendum,  quand  m§me  il  n'aurait  pas  au  pr6alable  fait 
signifier  au  d^biteur  la  subrogation  qu'il  aurait  obtenue  du  creancier. — Mathieu, 
J. — Etoan  vs  Douglass,  12  R.  L.,  p.  457. 

1951«  When  there  are  several  principal  debtors  jointly  and  se- 
verally bound  to  the  same  obligation,  the  surety  who  has  become  an- 
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swerable  for  all  of  them,  has  his  remedy  against  each  of  them  for  the 
recovery  of  all  that  he  has  paid. — Pothier,  Oblig.,  441 ;  4  Bousquet,  599 
et  seq. ;  3  Delvincourt,  144  ;  14  Fand.  FraiKj.,  295  ;  Dard,  p.  459,  sur 
art.  2030  (note  a)  ;  C.  K,  3023 ;  C.  N.,  2030.     [III.  149.] 

19S2«  The  surety  who  has  paid  first  has  no  remedy  against  the 
principal  debtor  who  has  paid  a  second  time  without  being  notified 
of  the  first  payment ;  saving  his  right  to  recover  back  from  the  cred- 
itor. 

When  the  surety  has  paid  before  being  sued  and  has  not  notified 

the  principal  debtor,  he  loses  his  remedy  against  such  debtor  if,  at  the 
time  of  the  payment,  the  latter  had  the  means  of  having  the  debt  de- 
clared extinct ;  saving  his  right  to  recover  back  from  the  creditor. — f 
L.  29.  §  3,  L.  10,  §  2,  Mavdati ;  Pothier,  Oblig.,  433  to  439  ;  4  Maleville, 
103 ;  4  Bousquet,  602 ;  3  Delvincourt,  145  ;  C.  L.,  3024,  3025 ;  C.  N., 
2031.    [III.  149.] 

1958*  The  surety  who  has  bound  himself  with  the  consent  of 
the  debtor  may,  even  before  paying,  proceed  against  the  latter  to  be 
indemnified : 

1.  When  he  is  sued  for  the  payment ; 

2.  When  the  debtor  becomes  bankrupt  or  insolvent ; 

3.  When  the  debtor  has  obliged  himself  to  eftect  his  discharge 
within  a  certain  time  ; 

4.  When  the  debt  becomes  payable  by  the  expiration  of  the  sti- 
pulated term,  without  regard  to  the  delay  given  by  the  creditor  to  the 
debtor  without  the  consent  of  the  surety ; 

5.  After  ten  years,  when  the  term  of  the  principal  obligation  is 
not  fixed,  unless  the  principal  obligation,  such  as  that  of  a  tutor,  is  of 
a  nature  not  to  be  discharged  before  a  determinate  period. — ff  L.  18, 
Mandati  ;  Basnage,  part.  2,  c.  5  ;  Pothier,  OhlUj.,  429,  442 ;  4  Bous- 
quet, 602  et  seq.  ;  4  Maleville,  104-5  ;  3  Delvincourt,  145  ;  Serrcs,  482  ; 
C.  L,  3026  ;  C.  N.,  2032.     [III.  149.] 

DECISIONS  : — 1.  A  promissory  note  made  as  an  indemnity  for  asssuming 
liability  for  a  third  party  at  the  request  of  the  maker,  is  valid  as  such  indemnity. 
The  party  indemnified  may  sue  as  soon  as  troubled,  and  before  paying  the  debt 
for  which  he  has  become  liable — Bbbthblot,  J Perry  vs  Milne,  5  L.  C.  J.,  p.  121. 

2.  A  surety  has,  after  expiration  of  time  of  payment,  algood  action  against 
the  principal  debtor  to  compel  him  to'produce  receipts  from  the  creditor,  or  pay 
him,  the  surety,  the  amount  for  which  such  surety  is  responsible  to  the  creditor. 
— Bbbthelot,  J. — MeKinnon  vs  Cowan,  9  L.  C.  J.,  p.  175. 

3.  Que  le  compte  de  gaz  r6clam6  dans  I'instance  pour  le  paietnent  duquel 
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la  demanderesse  ^'est  port^e  oautioD|  ne  peut  4tre  F§clam6  par  cette  dernidre 

qu'autant  qu'elle  a  6t6  poursuiyie  en  justice  par  le  cr6ancier. — ^Q.  B. Beaudry  S 

BoucherUy  30  L.  C.  J.,  p.  329. 

4.  Que  la  caution  solidaire  du  consentement  du  principal  oblig6  peut,  avant 
comme  apr^s  Tech^ance  de  la  dette,  sans  avoir  pay6  le  creancier,  soit  que  celui-cf 
ait  donn6  terme  ou  non  au  d^biteur  principal,  poursuivre  ce  dernier  sUl  devient 
insolvable,  en  deconfiture,  ou,  dans  un  cas  de  louage,  a'il  enl^ve  des  lieuz  lou§8 
lea  meubles  affectes  au  loyer — ^Que  dans  le  cas  ci-dessus,  si  la  caution  solidaire  ne 
prend  aucune  action  cootre  le  debiteur  principal,  elle  ne  peut,  apr^s  avoir  M 
poursuivie  con  join  tement  et  solidairement  par  le  cr6ancier,  opposer  &  ce  dernier 
Texception  de  discussion. — Papikbau,  J — Laurent  vs  PaquiUj  M.  L.  R,  1  S.  C, 
p.  344. 

5.  Que  la  caution  pour  les  frais  en  appel  ne  peut  demander  k  la  Cour  de 
Ten  decharger  avant  le  jugement,  4  moins  qu'eile  ne  se  trouve  dans  Pun  des  cas 
pr6vu8  par  C.  C.  1953. — Q.  B. — Nithingale  &  Sociili  de  Construction  de  St,  Joe- 
queSf  2  Q.  B.  R.,  p.  193. 

6.  The  endorser  of  a  note  discounted  by  a  Bank  has  the  right  under  C.  C. 
1953  to  avail  himself  of  the  remedy  provided  by  0.  C.  P.  798,  if  the  maker  frau- 
dulently disposes  of  his  property — ^Supreme  Coctrt McKinnon  A  Keroack,  1 1 

L.  N.,  p.  35. 

7.  Que  rindemnit6  que  peut  exiger  la  caution  dun  dSbiteur  en  faiUite  ne 
lui  permet  pas  d'opposer  la  dette  qu'elle  a  cautionn6e  en  compensation  ou  extinc- 
tion de  sa  dette  au  failli — C.  R — Sirois  vs  BeaulUu,  13  Q.  L.  R.,  p.  293. 

1954.  The  rule  contained  in  the  last  paragraph  of  the  preceding 
article  does  not  apply  to  sureties  given  by  public  oflScers  or  other 
employees,  in  order  to  secure  the  fulfilment  of  the  duties  of  their 
office  ;  such  sureties  have  aright  at  all  times  to  free  themselves  from 
future  liability  under  their  suretyship  by  giving  sufficient  notice 
unless  it  has  been  otherwise  agreed.  [IIL  151.] 

Amendments  : — The  surety  of  a  public  officer  or  employee  may 
free  the  moneys  or  debentures  given  in  security,  or  the  real  estate 
hypothecated  by  him,  from  future  liability  under  his  suretyship,  by 
giving  at  least  three  month's  previous  notice  to  that  eftect  to  the 
Provincial  Treasurer. — R.  S.  Q.,  art.  616. 

If  within  three  years  after  the  death,  resignation  or  removal  of 
any  registrar,  or  if  within  three  years  next  after  the  three  months 
after  the  notice  of  the  withdrawal  of  his  security,  no  negligence,  mis- 
conduct or  malversation  appear  to  have  been  committed  by  him,  the 
security  entered  into  by  such  registrar  shall  be  void. —  R  S.  Q., 
art.  5690. 


SECTION   III. — OF  THE    EFFECT  OF  SURETYSHIP   BETWEEN   CO-SURETIES. 


19SSm  When  several  persons  become  sureties  for  the  same  debtor 


Of  the  extinction  of  suretyship. — Art,  1966,  193 

and  the  same  debt,  the  surety  who  discharges  the  debt  has  his  remedy 
against  the  other  sureties,  each  for  an  equal  share. 

But  he  can  only  exercise  this  remedy  when  his  payment  has  been 
made  in  one  of  the  cases  specified  in  article  1953. —  Dargentri,  sur 
art  203 ;  Cout.  Bretagne,  art  194 ;  Serres,  484 ;  Pothier,  Oblig.,  446  ; 
3  Delvincourt,  139,  146  ;  4  Maleviile,  105-6  ;  4  Bousquet,  605-6  ;  14 
Pand.  Fran?.,  297-8 ;  2  Rogron,  2635 ;  Dard,  on  art.  2033 ;  C.  L., 
3027;  C.N..  2033.  [Ill  151.] 

DECISION  : — A  ^d^W^^ur  has  his  action  against  his  cofidijuaseurs  for  his 
poition  of  a  sam  which  he  has  paid  for  their  common  principal. — ^K.  B.— /one« 
u  Laing,  1  B.  de  L.  p.  348. 


CHAPTER  THIRD. 


OF  THE   EXTINCTIOX   OF   SURETYSHIP. 

195G«  Suretyship  becomes  extinct  by  the  same  causes  as  other 
obligations. — Cod.,  L.  4,  De  fdejussor ;  Pothier,  Oblig.,  378  to  380, 
407 ;  4  Maleviile,  106 ;  4  Bousquet,  607-8 ;  3  Delvincourt,  146 ;  2 
Rogron,  2635 ;  C.  L.,  3028  ;  C.  N.,  2034.     [III.  151.] 

DECISIONS: — 1*  A  bond  conditional  upon  the  due  fulfilment  of  the  duties 
of  an  officer  in  a  bank  is  made  void  by  the  reduction  of  the  salary  stipulated  in 
favour  of  such  officer  in  and  by  the  deed  containing  such  bond,  and  such  reduc- 
tion without  the  consent  of  the  sureties,  has  the  effect  of  a  novation. — I>a.t  & 
Smith,  JJ — City  Bank  ts  Brovm,  2  L.  C.  R.,  p.  246. 

2.  When  the  bail  of  a  party  originally  arrested  under  a  capias  ad  respondendum 
have  caused  him  to  be  imprisoned  under  a  writ  of  eontrainte  par  corps  issued  at 
their  instance,  in  order  that  he  should  undergo  the  imprisonment  imposed  as  a 
punishment  under  sub-section  2  of  section  1 2  of  chapter  87  of  the  Consolidated 
Statutes  of  Lower  Canada,  the  bail  cannof,  for  that  reason  alone,  claim  that  their 
bail  bond  should  be  cancelled  and  discharged. — ^Badoley,  J. — Macfarlane  vs 
Llfneh,  10  U  C.  J.,  p.  26. 

3.  A  settlement  of  accounts  between  the  creditor  and  the  principal  debtor 
and  the  takng  by  the  creditor  of  a  note  payable  on  demand  for  the  balance  due 
by  the  debtor,  does  not  operate  a  novation  of  the  debt  so  as  to  discharge  a  surety 
to  the  original  obligation ^Torranob,  J. — Rogers  vs  Morris,  13  L.  C.  J.,  p.  20. 

4.  A  suroty  or  bailsman  cannot  withdraw  from  liability  under  a  bail  bond 
even  upon  giving  notice  to  the  parties.— Beau  dry,  J. — Stephen  S  Stephen^  13  L. 
C.J.,  p.  140. 

5.  Payment  of  money  on  a  debt,  part  of  which  is  secured  by  a  guaranty,  is 
not  presumed  to  have  been  made  in  discharge  thereof. — Q.  B.— ATar/in  &  Oault, 
15  L.  C.  J.,  p.  237. 

6'  Un  cautionnement  par  lettre  de  garantie,  pourdesavances&faireparune 
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maison  de  commerce  &  uo  marchand,  cesse  d'avoir  effet  du  jour  qu'un  membre 
de  la  maison  de  commerce  qui  fait  les  avances  se  retire  de  la  80ci6t6,  quand  m^me 
ce  membre  consentirait  &  figurer  dans  la  raison  socitfle.— .Les  re^uB  donnas  au  de- 
biteur  apr^s  cette  epoque  au  nom  de  Pancienne  maison  de  oommerce,  qui  est 
encore  celui  de  la  nouvelle,  ne  s'imputeront  pas  sur  les  avances  faites  par  celle-ci, 
mais  sur  celles  garanties  par  le  cautionnement. — Q.  B — Hinault  S  ThomcUj  1  R. 
L.,  p.  706. 

7.  Dans  le  cas  du  cautionnement  d'un  shSrif,  la  loi  n'ayant  pas  pourm  k  la 
distribution  en  justice  du  montant  de  tels  cautionnements  aprds  appel  des  cr§an- 
ciers,  la  caution  est  en  droit  de  satisfaire  auz  jugements  rendus  contre  elle,  et  le 
paiement  qu'elle  fait  de  cesjugement'*!  doit  aller  en  dMuction  du  montant  de 
son  cautionnement  La  caution  du  shSrif  qui  a  ainsi  pay6  le  montant  entierdeson 
cautionnement  a  des  crianciers  du  sherif  ayant  obtenu  jugement  contre  elle,  est 
lib^ree  vis-a-vis  de  tous  autres  cr^anciers  du  dit  sherif. — Chaonon,  J, — Ouimei  V9 
Marchandj  5  K.  L.,  p.  361. 

8.  The  question  was  whether  a  surety  had  been  discharged  by  a  change  in 
the  terms  of  an  engagement  of  the  person  for  whom  he  was  surety.  The  Res- 
pondent was  surety  for  R,  the  agent  of  the  Appellants  at  St.  John,  N.  B.  The 
bond  was  conditioned  for  SI, 000  that  R.  should  faithfully  discharge  his  duties  in 
soliciting  insurance  for  the  Company  and  should  pay  over  all  moneys.  On  the 
30th  November,  1874,  the  Appellants  wrote  the  following  letter  : —  "J.  A.  Reed, 
'<  Esq.,  St  John,  N.  B.— -Dear  Sir,— By  referring  to  my  letter  of  the  2ist  Inst  it  will 
<<  be  observed  that  the  old  balance  due  from  you  is  $309.14  United  States 
"  currency.  If  you  will  remain  in  New  Brunswick  during  the  year  1 875,  giving 
''  your  entire  energies  exclusively  to  promoting  the  ^tna  Life  Insurance  Com- 
^*  pany*B  business  therein,  taking  pay  therefor  in  the  shape  of  a  commission  of 
*'  twenty  percent,  on  new  business  procured  after  January  1st,  1875,  together 
"  with  five  per  cent  on  the  renewals  of  all  the  Company's  business  in  that 
"  Province,  as  i  hey  are  collected  by  you,  as  specified  in  your  original  contract,  I 
''  will  wipe  out  all  ihe  above  balance  of  $309.14  and  intere>t  thereon  at  the  end 

"  of  said  twelve  months — that  is  on  December  3 1  st,  1 875 It  is  understood  that 

^*  you  may  take  the  one  third  out  of  the  first  premiums  paid  on  any  new  business 
"  procured  before  the  1st  January,  1875,  whether  it  be  annually  or  semi-annually 
'<  and  whether  paid  this  year  or  during  next,  provided  they  are  paid  within  the 
'<  Company's  rule  of  sixty  days. — Your  acceptance  or  rejection  of  this  offer, 
^'  expressed  in  fewest  possible  worJs,  you  will  please  indicate  to  me  some  time 
"  previous  to  the  15th  of  December  and  oblige.'' — ^This  was  followed  by  a  second 
letter,  informing  R,  that  the  balance  against  him  was  somewhat  greater  than 
mentioned  above,  but  concluding  as  follows :—  '^  However,  it  will  all  go  into  one 
**  lump  and  be  cancelled  on  the  31st  of  December,  1875,  if  you  work  the  business 
''  through  on  commission  duiing  1875,  as  stated  in  my  last  letter,  and  keep  your 
'*  accounts  square  with  this  office  on  that  basis." — R.  accepted  the  terms  pro- 
posed, but,  continuing  to  be  rt^miss  in  his  accounts,  he  was  dismissed  on  the 
21st  August,  1875,  when  the  deficiency  had  increased  to  $830 — The  Company 
having  sued  the  surety,  the  latter  pleaded  thac  there  was  a  new  agreement 
effected  by  the  letter  cited  above,  of  which  he  had  no  notice,  and  that  he  was 
discharged  from  liability.  The  Superior  Court,  Maokay,  J.,  sustained  the  plea 
and  dismissed  the  action  against  the  surety  and  this  judgment  was  confirmed  in 
Appeal.— Q.  B«— -^/na  Ltfe  Insurance  Co,  Ss  Bookltdge,  1  L.  N.,p.  29. 
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9.  R.  one  of  the  Defendants,  was  Secretary  Treasurer  to  the  Plaintiffs  and 
he  is  sued  as  a  defaulter  and  the  other  Defendants  are  sued  as  his  seourityi 
hairing  given  their  hond  for  the  faithful  execution  of  his  office.  By  a  resolution, 
the  Directors  of  the  Plaintiffs  authorised  R.  to  use  the  public  money  in  hand  and 
to  keep  it  on  call,  he  paying  interest  on  it. — Held : — ^That  the  sureties  were  dis- 
charged thereby.— Johnson,  J. — Sociiti  d! Agriculture  du  Comti  de  Verch^es  vs 
Robert,  2  K  N,,  p.  51. 

10.  Que  la  caution  du  locataire  pour  le  paiement  du  loyer  en  vertu  d'un 
bail  k  6ch6ance  fixe,  demeure  obligee  au  loyer  pendant  la  tacite  reconduction 
lans  nouTelle  obligation  de  sa  part — Jett6,  J.^Kerr  vi  Hadrill,  10  R.  L.,  p.  192. 

See  also  oases  noted  at  C.  C.  1935. 


19S7*  The  confusion  which  takes  place  in  the  person  of  the 
pnncipal  debtor  or  of  his  surety  when  one  of  them  becomes  heir  of 
the  other,  does  not  destroy  the  action  of  the  creditor  against  the  su- 
rety of  such  surety. — ff  L.  38,  L.  93,  De  solut  et  liberaL\  Cod.,  L.  28, 
eod,  tit.;  Pothier,  Oblig.,  384,  407  ;  4  Bousquet,  608  et  seq. ;  3  Delvin- 
court,  146 ;  C.  L.,  3028  ;  C.  N.,  2035.     [III.  151.] 

195S*  The  surety  may  set  up  against  the  creditor  all  the  excep- 
tions which  belong  to  the  principal  debtor  and  are  inherent  to  the 
debt ;  but  he  cannot  set  up  exceptions  that  are  purely  personal  to  the 
debtor.— jf  L.  32,  De  fidejussor  \  L.  7,  L.  19,  De  exceptionibus ;  Cod., 
L  11,  eod.  tit  ;  Institut.,  liv.  4,  tit,  14,  §  4  ;  Pothier,  06%,  381-2-3  ; 
Merlin,  vo.  Autorisation  maritale,  sec.  3,  §  2  ;  vo.  Caution,  §  4,  n.  3  ;  4 
Maleville,  106-7 ;  Fenet,  sur  Pothier,  637-8 ;  4  Bousquet,  608-9 ;  14 
Pand.  Fran9.,  299  ;  0.  L.,  3029 ;  C.  N.,  2036.     [III.  151.] 

19S9.  The  suretyship  is  at  an  end  when  by  the  act  of  the  cred- 
itor the  surety  can  no  longer  be  subrogated  in  the  rights,  hypothecs, 
and  privileges  of  such  creditor. — ff  Arg.  ex  lege  95,  §  11,  De  solut  et 
liberat ;  Pothier,  Oblig.,  407, 557 ;  4  Maleville,  107 ;  4  Bousquet,  612  ; 
3  Delvincourt,  146  ;  14  Pand.  Fran?.,  300 ;  C.  L.,  3030 ;  C.  N.,  2037. 
[HI.  151.] 

DECISIONS  : — 1*  The  mere  fact  of  concurrence  of  securities  and  the  loss  of 
one  of  them,  does  not  discharge  the  others  and  the  clause  of  subrogation  in 
a  deed  of  obligation  is  only  enuntiative  of  the  common  law  right.— -C.  H^^-Red- 
path  vs  McDougall,  1  L.  C.  R.,  p.  354. 

2.  The  joint  surety  takes  advantage  as  well  as  the  caution  simple  of  the 
article  2037  C.  N.,  which  is  taken  from  the  old  French  law.  It  is  not  lawful  for 
the  creditor  by  his  act  to  prevent  the  hypothec,  to  which  the  surety  has  a  right, 
to  be  subrogated,  to  disminish  or  become  extinct.  The  act  of  the  creditor  is  as 
well  in  omiitendo  as  in  committendo. — Polbttb,  J. — Beliveau  vs  Morelle^  16  I^  C. 
B^p.460. 
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3.  Si  le  ci^anoier  d*une  dette  garantie  par  une  caution  et  k  lui  transport^e, 
neglige  de  faire  signifier  le  transport  et  par  14  perd  eon  recourg  oontre  le  d^biteur 
et  86  met  ainsi  dans  I'impossibilite  de  c6der  ses  droits  et  actions  &  la  caution, 
cette  demiere  sera  d^charg^e  du  cautionnement — ^Q.  B. — Dorion  A  Doutre,  3  L 
C.  L.  J.,  p.  119. 

4.  llie  endorser  of  a  composition  note  given  by  a  debtor  to  his  creditor  in 
carrying  out  a  settlement  (not  under  the  Insolvent  Act),  for  fifty  cents  in  the 
dollar,  was  not  liable  for  the  amount  of  such  note  where  it  appeared  that  the 
debtor,  for  whom  he  endorsed  the  note  as  surety,  and  from  whom  he  had  taken 
a  transfer  of  his  estate  as  collateral  security,  had  secretly  given  the  Plaintiff  (the 
creditor)  his  own  notes  for  the  balance  of  his  claim,  in  order  to  obtain  his  assent 
to  the  composition,  and  the  creditor  ha'l  already  received  50  cents  on  his  claim. 
— Q.  B Arpin  &  Poulin,  Tl  L.  C.  J.,  p.  331. 

5.  The  endorser  of  composition  notes  is  not  discharged  from  liability  by  the 
mere  fact  that  the  compounding  creditors  have  secretly  stipulated  with  the  debtor 
that  he  shall  pay  them  an  amount  in  excess  of  the  composition ;  and  especially 
when  the  endorser,  as  the  consideration  of  his  endorsement,  obtained  a  transfer 
of  the  insolvent's  entire  stock-in-trade  and  assets  which  he  still  retained  when 
sued  on  the  composition  notes.   But  the  endorser  is  entitled  to  a  deduction  of  all 

sums  that  the  creditor  has  received  in  excess  of  the  coiuposition  notes.^-.Q.  B 

Mariin  &  Poulin,  4  L.  X.,  p.  20,  1  Q.  B.  R.,  p.  75. 

6.  The  endorsers  of  composition  notes  for  an  insolvent  rf^mnin  liable  thereon 
though  the  discharge  of  the  insolvent  may  have  been  annulled  by  the  Court  and 
though  the  insolvent  may  have  given  other  notes  by  way  of  preference  to  some  of 
his  creditors. — Q.  B»—Marchand  &  Wilkes,  3  L.  N.,  p.  318. 

7.  Que  le  creanoier  qui  n'a  pas,  apres  le  depot  des  plans  et  livres  de  renvoi 
renouvele  I'enregistrement  de  I'hypotheque  consenti  par  le  debiteur,  et  qui  perd 
par  14  sou  recours  centre  ce  dernier,  le  perd  aussi  contre  la  caution  qui  s*e8t 
obligee  par  Tacte  creant  rhypotheque. — Casault,  J. —  VSzina  vs  Bemier,  7  Q.  L. 
R.,  p.  310. 

8.  Que,mise  en  regard,  la  caution  doit  dtre  pr^fer^eau  tiers  de  ten  teur,  etque 
la  subrogation  qu'obtient  ce  dernier,  en  payant  le  creancier,  ne  lui  donne  pas  de 
recours  contre  la  caution. — Casault,  ^^—.BUodeau  vs  Girouxj  7  Q.  L.  R.,  p.  73,  4 
L.  N.,  p.  247. 

9.  Que  la  caution  est  valablement  d^chargee  lorsque  par  son  fait  le  cr^an 
cier  s'est  mis  hors  d'etat  de  lui  pouvoir  ceder  ses  droits  et  actions. — Que  I'extinc- 
tion  de  la  dette  principale  par  la  remise  volontaire  qu^en  fait  le  cr§ancier  au 
d6biteur  principal,  libere  la  caution — C.  R. — Minard  vs  Gravely  30  L.  C.  J.,  p.  275. 

10.  The  Plaintiffs,  who  were  collocated  by  privilege  for  the  costs  of  a  suit  in 
the  Superior  Court,  desisted  from  the  greater  part  of  the  collocation  in  their 
favour  and  the  money  was  then  distributed  au  mare  la  livre,  among  the  creditors. 
The  Plaintiffs  afterwards  instituted  suits  against  the  Defendant's  sureties  in  appeal 
for  the  costs  in  both  Courts,  the  judgment  having  been  confirmed  in  appeal.  Held: 
— ^That  as  the  effect  of  the  disistement,  made  without  notice  to  the  sureties,  was 
that  they  could  no  longer  be  subrogated  in  the  rights  of  the  Plaintiffs  for  the 
amount  c<illo(^.ate<l  by  privilege,  the  suretyship  was  extinguished  to  the  extent  of 
the  a'uount  for  which  the  Plaintiffs  had  fyled  a  retraxit — ^Tait,  J. — Macmaster  vs 
Hannahj  M.  L.  R.,  3  S.  C,  p.  459. 

1 1.  Que  Tendosseur  de  billets  promissoires  entre  les  mains  du  tiers  qui  donne 
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SOD  oonsentementa  un  atermoiement  fait  entre  le  debiteur  de  ces  billeU  et  ses 
cr^anciers,  consent,  par  U,  &  rester  oblig6  pour  la  difi^renoe  entre  le  montant  de 
la  oompofiition  et  le  montant  des  billets.— Mathibu,  J. — Dupras  vs  Lamoureuxj 
16  R,  L,  p.  243. 

I960*  When  the  creditor  voluntarily  accepts  an  immoveable  or 
any  object  whatever  in  payment  of  the  principal  debt,  the  surety  is 
discharged,  though  such  creditor  should  afterwards  be  evicted  of  it. — 
/  Arg.  ex  lege  54,  De  aolut ;  L.  54,  eod.  tit. ;  L.  47,  De  rerboruTn  si- 
gnif ;  L  62,  De  pactis ;  Pothier,  Ohlig.,  407 ;  4  Maleville,  107-8 ;  4 
Bousquet,  613 ;  3  Delvincourt,  147 ;  14  P^ind.  Franc;.,  300  (note  2);  2 
Rogron,  2648  et  seq. ;  Dard,  p.  462  (note  a)  ;  C.  L.,  3031 ;  C.  N.,  2038. 
[HI.  151.] 

DECISION  : — A  settlement  of  accounts  betvreen  the  creditor  and  the  prin- 
cipal debtor,  and  the  taking  by  the  creditor  of  a  note  payable  on  demand  for  the 
balance  dae  by  the  debtor,  does  not  operate  a  novation  of  the  debt,  bo  as  to  dis- 
charge a  surety  to  the  original  obligation. — ^Torrancb,  J — Rogers  vs  Morris j  13  L. 
C.  J.,  p.  20. 

IBttl.  The  surety  who  has  become  bound  with  the  consent  of 
the  debtor  is  not  discharged  by  the  delay  given  to  such  debtor  by  the 
creditor.  He  may  in  the  case  of  such  delay  sue  the  debtor  in  order 
to  compel  him  to  pay. — Vinnius,  Quest.  11,  42;  Pothier,  Oblig.,  407  ; 
Lamoignon,  Arritis,  tit.  23,  art.  13  ;  Merlin,  Rep.,  vo.  Novation,^  G  : 
1  Despei.sses,  608,  n.  8 ;  4  Maleville,  108 ;  4  Bousquet,  613 ;  3  Delvin- 
court, 145-7  ;  Dard,  p.  462  (note  h) ;  C.  L.,  3032 ;  C.  N.,  2039.  [III.  153.] 

DECISIONS  : — 1.  A  simple  neglect,  on  the  part  of  the  creditor,  to  recover 

his  debt  from  his  principal  debtor  does  not  discharge  his  sureties K.  B Ber- 

theloi  vs  Aylwifiy  2  R.  de  L.,  p.  3 1 . 

2.  L*extension  du  d61ai  accorde  au  debiteur  principal  par  le  creancier  opere 

novation  quant  &  la  caution  et  la  lib^re ^Q.  B ^S^.  Aubin  d:  Fortiriy  3  R.  de  L., 

p.  293. 

3.  Le  delai  accorde  au  debiteur  principal  pouracquitter  son  obligation^  sans 

le  consentenient  de  sa  caution,  ne  libdre  pas  la  caution Q.  B Smith  <k  Par- 

ieousy^  I^  C.  J.,  p.  116. 

4.  A  surety  has,  after  expiration  of  time  of  payment,  a  good  action  against 
the  principal  debtor  to  compel  him  to  produce  receipts  from  the  creditor,  or  pay 
him  the  surety,  the  amount  for  which  such  surety  is  responsible  to  the  creditor. 
— Bertheijot,  J.—  McKinnon  vs  Cowarty  9  L.  C.  J.,  p.  175. 

5.  A  note,  payable  on  demand,  given  to  a  Bank  to  secure  an  overdrawn 
account  of  the  maker,  as  well  as  to  secure  the  forbearance  of  the  Bank  for  other 
advances,  must  be  considered  in  the  light  of  a  continuing  guarantee,  and  the 
endorsers  of  such  a  note  are  not  relieved  from  their  liability  by  the  fact  that  the 
Bank  did  not  make  a  demand  of  payment  until  after  the  insolvency  of  the  makor^ 
about  27  months  from  the  date  of  the  note. — Q.  B. — Merchants  Bank  of  Canada 
df  Whitfield,  2  Q.  B.  R.,  p.  157. 
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6.  Que  8i  un  ortencier  acoepte  de  son  d^biteur,  en  r6glement  de  sa  cr§Anoe, 
une  lettre  de  change  accepted  par  un  tiers  et  payable  &  yue,  et  si,  au  lieu  d'in- 
sister  oontre  ce  tiers,  pour  le  paiement  immSdiat  de  cette  lettre  de  change,  il 
accepte  de  lui  un  billet  &  6ch6ance  post^rieure,  il  y  a  notation  de  cette  cr^ance 
et  que,  dans  ce  cas,  le  d^biteur  originaire  est  d6charg6  de  Fobligation  de  payer 
cette  cr^ance,  si  le  d^biteur  de  la  lettre  de  change  vient  k  faillir  avant  le  paie- 
ment (See  C.  C.  1169  and  1173.)— Q.  B — O'Brien  Jt  Semple,  15  R.  L.,  p.  164,  M. 
L.  R.,  3  Q.  B.,  p.  55,  31  L.  C.  J.,  p.  123. 

7.  Appellant  sold  real  estate,  notarially,  making  the  price  payable  to  the 
Respondent  (accepting),  but  no  value  was  alleged  for  assignment.  One  J.  J. 
became  a  party  to  the  deed  as  surety  for  the  purchasers  in  favor  of  Respondent 
Appellant  bound  himself  to  pay  Respondent  the  amount  so  transferred,  should 
purchasers  fail  to  do  so.  The  latter  became  insolvent  before  complete  payment 
and  Respondent  sued  Appellant  for  the  balance  due.  She  had  previously  granted 
a  yearns  delay  to  the  surety  J.  J.,  but  took  no  action  against  him.  Appellant 
pleaded :  lo  That  Respondent  showed  no  interest  and  had  given  no  consideration 
for  the  transfer ;  2o  That  no  demand  appeared  to  have  been  made  upon  the 
parties  primarily  liable  ;  3o  Novation,  the  debt  having  became  that  of  J.  J.  by 
the  Additional  delay  granted  him.  Held : — lo  That  Appellant  could  not  con- 
trovert his  own  deed  of  conveyance  to  Respondent  of  the  money  she  was  dele- 
gated to  receive,  and  it  must  be  presumed  that  he  had  received  consideration  for 
such  conveyance  ;  2o  That,  owing  to  the  insolvency  of  the  principal  debtors,  no 
demand  upon  them  was  necessary  nor  could  have  been  effective,  beyond  the 
filing  of  a  claim  in  insolvency,'. which  Respondent  must  have  done  in  order  to 
receive  a  dividend  as  alleged  by  Appellant  -,  3o  That  no  novation  was  operated 
by  the  granting  of  delay  to  the  surety  J.  J.,  who  was  bound,  not  to  Appellant,  but 
to  Respondent — Q.  3<—- ^Aau'  ^  Lloydj  13  Q.  L.  R.,  p.  125. 


CHAPTER  FOURTH. 

OF  LEGAL  AND  JUDICIAL  SURETYSHIP. 

1962«  Whenever  a  person  is  required  by  law  or  by  order  of  a 
court  to  find  a  surety,  he  must  conform  to  the  conditions  prescribed 
by  articles  1938,  1939  and  1940. 

In  the  case  of  judicial  suretyship,  the  person  oflfered  must  more- 
over not  be  exempt  from  civil  imprisonment. — Louet,  F.,  ch.  23 ; 
Serres,  483 ;  Pothier,  Oblig.,  377,  387,  391,  403 ;  Bomier,  sur  ord. 
1667,  tit.  28,  art.  4  ;  Bomier,  sur  ord.  1669,  tit.  6,  art.  11 ;  Rodier,  271 ; 
Merlin,  vo.  Caution,  §  1,  n.  8  ;  4  Maleville,  108  ;  Serres,  483  ;  4  Bous- 
quet,  614,  615  ;  3  Delvincourt,  141 ;  14  Pand.  Fran?.,  301 ;  C.  L,  3033  ; 

C.  N.,  2040.    [HI.  153.] 

DECkSI  JNS  — 1.  A  judicial  bond,  executed  in  1844,  and  not  hypothecating 
any  property  on  its  &oe|  but  duly  registered,  operated  as  a  mortgage  on  all  the 
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property  of  the  bondsman  then  held  by  them  within  the  registration  district. — 
Mom,  J^^Berihelet  vs  Dease^  12  L.  C.  J.»  p.  336. 

2.  Oelui  qui  a  donn6  au  shSrif  son  cautionnement  pour  un  d^fendeur  arrdt6 
en  rertu  d'un  eapitu  ad  respondendum^  est  une  caution  judiciaire  passible  de  la 
coDtrainte  par  corps.— Bbaudbt^  J — Belle  vs  Cdt4t  13  L.  C.  J.,  p.  26. 

3.  The  bails  under  art.  829  C.  P.  C,  for  a  Defendant  arrested  under  capias 
ad  respondendum,  are  cautions  judiciaires^  and  liable  to  contrainte  par  corps  to 
compel  payment  of  a  ju«igment  against  them  on  their  bond-— Mondblbt,  J. — 
Winning  vs  LeblanCf  14  L.  C.  J.,  p.  298. 

4.  Les  cautions  donn^es  de  poursuivre  effectivement  Pappel,  en  vertu  des 
articles  1 124  et  1 125  du  Code  de  Procedure  Civile  sur  les  appels  de  la  Cour  Sup6- 
rieare,  sont  des  cautions  judiciaires  sigettes  k  la  contrainte  par  corps.-— Tor- 
RAHCB,  J. — Dumoni  vs  Dorion^  3  R.  L.,  p.  360. 

5.  Le  cautionnement  donn6  en  faveur  d*un  huissier  est  un  cautionnement 
jadiciaire*— TosRAKOB,  J — Ouimetvs  Lafond,  5  R.  L.,  p.  184. 

6.  The  security  given  by  the  sureties  of  a  sheriff  does  not  constitute  a 
security  in  law  which  accrues  solely  to  the  Crown,  but  it  enures  likewise  to  the 
benefit  of  all  persons  who  may  have  suffered  by  the  defalcation  of  that  officer. — 
Chaohox,  J, •^Attorney  General  vs  Marchand,  5  R.  L.,  p.  361. 

7.  A  judicial  surety  furnished  under  the  pravisions  of  0.  C.  P.  869  and  who^ 
by  the  terms  of  the  bond,  was  obliged  to  produce  the  effects  seized  or  to  pay  the 
value  thereof  as  established  in  the  judgment  to  be  rendered  in  the  cause,  is  held 
to  the  obligation  pure  and  simple  of  returning  the  goods  seized  when,  on  account 
of  the  writ  not  having  been  returned,  ajudgmenthas  become  impossible.  Nor  will 

the  lapse  of  a  year  from  the  congidifaut  liberate  him  from  such  responsibility 

Q.  B^FottZtn  di  Hudon^  6  R.  L.,  p.  314. 

8.  That  a  private  letter,  whereby  the  signers  bind  and  oblige  themselves 
jointly  and  severally  to  be  responsible  for  and  to  pay  the  costs  and  damages 
which  may  be  suffered  by  the  Respondents,  etc.,  is  not  a  compliance  with  the 
Quebec  Injunction  Act  of  1878,  41  V.  c.  14  s.  4,  which  provides  that  writ  of 
injunction  shall  not  issue  unless  the  person  applying  therefor  first  gives  good  and 
sufficient  security  in  the  manner  prescribed  by  and  to  the  satisfaction  of  the 
Court  or  a  judge  thereof.— Q.  B-^Temporalities  Fund  &  Dobie,  23  L.  C.  J.,  p.  229. 

8.  Que  le  dSbiteur  qui  a  donn6  caution  qu'il  ne  laisserait  pas  les  limites  de 
la  Province,  ne  cesse  pas  d'etre  sous' detention ;  il  n'a  qu'elargt  les  limites  dulieu 

oil  il  est  detenu  et  chang6  de  gardien  en  substituant  les  cautions  au  sh^rif. ^Que 

Pabsence,  m^me  temporaire,  du  d^biteur,  des  limites  de  la  Province,  constitue  une 
contravention  &  Tobligation  et  donne  au  cr6ancier  son  recours  cnntre  les  cautions. 
— jCasattlt,  J^^^Thompson  vs  Lacroix,  4  Q.  L.  R.,  p.  312. 

9.  Qu'un  cr^ancier  peut  poursuivre  les  personnes  qui  se  sont  sous  Particle 
828  du  Code  de  Procedure  Civile  port6es  cautions  de  son  debiteur  arrSt^  sous 
capias  aprds  que  le  jugement  est  rendu  maintenant  le  capias,  si  le  d^fendeur  ne 
donne  pas  CMutions  au  desir  de  Tarticle  824  et  de  Tarticle  825,  et  mSme  apres  que 
le  d^fendeur  aura  interjet6  appel  du  jugement  maintenant  le  capias,  si  sur  Tap- 
pel  il  n*a  donn^  caution  que  pour  les  frais. — Q.  B — Lajoie  ds  Winning ^  9  R.  L., 
p.  48, 21  L.  C.  J.,  p.  69. 

10.  Plaintiffs  arrested  one  H.  under  a  writ  o{  capias  ad  respondendum,  and 
the  Defendants  gave  bail  for  him  to  the  sheriff,  but  he  never  fyled  an  appearance 
and  judgment  went  against  him  by  default.    The  bond  being  assigned  to  the 
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Plaintiffs  they  brought  action  on  it  and  the  Defendants  pleaded  that  the  action 
was  premature,  because  their  was  an  appeal  pending  when  it  was  brought.  They 
also  pleaded  the  insufficiency  of  the  affidavit  and  the  general  denegation.  The 
Plaintiffs  made  special  answer  that  the  judgment  against  H.  was  rendered  after 
a  personal  service  of  process  on  the  Defendant  ^  that  a  writ  of  appeal  was  taken 
by  H.  on  the  12th  April,  returnable  on  the  2nd  May,  but  was  not  returned  up  to 
the  11th  May  (after  the  institution  of  the  i^resent  action)  and  on  the  14th  May 
the  Plaintifis  gave  H.  notice  that  in  the  first  day  of  the  term  (1 1th  July)  they 
would  move  to  dismiss  the  appeal.  Judgment  against  H.  had  been  given  on  the 
23rd  March.  The  conditions  of  the  obligation  assumed  by  the  bail  was  that  if  H. 
did  not  give  bail  to  the  action  they  would  pay  the  sheriff. — Held : — ^That  the  condi- 
tion was  satisGed  by  the  default  to  a(  pear  or  to  give  any  security  whatever.  They 
had  nothing  to  do  with  the  validity  of  the  judgment,  but  only  with  the  existence 
of  the  debt.  The  appeal  suspen'ied  the  execution  of  the  judgment,  but  the 
Plaintiffs  on  the  present  case  were  not  seeking  to  enforce  that  judgment,  which 
was  one  against  H.  and  not  against  these  Defendants.  They  asked  that,  judg- 
ment or  no  judgment,  the  Defendants  may  be  made  to  satisfy  their  obligation  to 
the  sheriff,  who  had  endorsed  this  bond  to  them,  and  unless  the  judgment  was 
reversed  in  appeal,  or  H.,  by  some  other  means,  were  shown  not  to  be  the 
Plaintiffs*  debtor,  they  must  pay;  but  instead  of  reversal  the  judgment  against 
H.  was  confirmed  in  appeal — Judgment  for  Plaintifis. — Sdpbbiob  Coubt,  A.  D. 
1877..-^mtiA  d:  David,  2  Q.  L.  D.,  p.  143. 

1 1.  Les  cautions  d'un  defendeur  arr6t6  sur  eapiaa,  qui  se  sont  obligees  par 
un  cautionnement  provisoire  conform6ment  &  Particle  828  C.  P.  C,  sont  Iib6r6es 
de  leur  obligation,  si  le  jour  du  retour  du  bref  de  capias  lis  livrent  le  defendeur 
entre  les  mains  du  sh6rif  pour  qu'il  soit  detenu  en  vertu  du  dit  bref. — ^Q.  B. — 
Angers  is  Trudel,  10  R.  L.,  p.  566. 

12.  Sureties  under  0.  C.  P.  828  are  liable  absolutely,  without  an  order  pre- 
viously obtained  requiring  the  Defendant  to  surrender  himself  into  the  hands  of 
the  Sheriff. — ^Tobrancb,  J. — Duquette  &  Patenaudcj  4  L.  N.,  p.  187. 

196S*  When  a  person  cannot  find  surety  he  may  in  lieu  thereof 

deposit  some  sufficient  pledge. — ff  Arg,  ex  lege  58,  §  6,  Mandati  vel 
contrd  ;  L.  26,  De  regutis  juris ;  Lamoignon,  ArrStis,  tit  23,  art  17; 

Pothier,  Ohlig,,  393 ;  2  Proudhon,  n.  848 ;  4  Bousquet,  141 ;  3  Del- 
vincourt,  141 ;  C.  L.,  3034;  C.  N,  2041.  [III.  153.] 

DECISIONS : — 1.  The  pledge  allowed  to  be  deposited  in  lieu  of  suretyship, 
may  consist  of  a  hypothec  on  real  property — Lorangbb,  J. — Panyman  9s  Pautij 
27  L.  C.  J.,  p.  147. 

2.  The  security  allowed  to  be  given  in  lieu  of  suretyship  may  consist  of  a 
hailleur  defonds  claim^ — Papinbau,  J — O^Brien  vs  Me  Lynn,  3  L,  N.,  p.  143. 

3.  Lorsque  la  partie  ayant  droit  au  cautionnement  pour  frais  a  en  sa  pos- 
session des  biens  appartenant  &  la  partie  adverse  suffisants  pour  garantir  ses 
frais,  que  cette  possession  doit  tenir  lieu  du  cautionnement.-.— Q.  B. — Boxer  it 
Judah,  M.  L.  R,  3  Q.  B.,  p.  320. 

1964*  A  judicial  surety  cannot  demand  the  discussion  of  the 
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principal  debtor. — -jf  L.  1.  Judicatain  soh'i ;  C^od.,  L.  3,  Dc  uau)^  rei 

judicatCB  ;  Lebret,  Plaid.,  42  ;  Basnage,  Hyp.,  c.  4,  art.  17  ;  Serres,  83  : 

Lapeyr&re,  D,  n.  38 ;  Lacombe,  Caittioii,  sec.  2,  ii.  1 ;  Pothier,  Oblig.,  409, 

417  ;  4  Bousquet,  615-6 ;  4  Maleville,  109 ;  3  Delvincoiirt,  143  ;  Laiiioi- 

gnon,  Atn-Stes,  tit.  23,  art.  17  ;  C.  L.,  3035;  C.  N.,  2042.  [III.  153.] 

DECISION  : — Les  cautions  pour  la  poorBuite  d'un  appel  sent  teniis  au  paie- 
mentdes  frais,  sans  poaroir  exiger  1h  discussion  pr6alable.«-Q.  B. — Laro.se  d- 
Wilson,  4  R.  L.,  p.  62,  16  L.  C.  J.,  p.  29. 

1II6S*  He  who  is  simply  surety  of  a  judicial  surety  cannot 
demand  the  discussion  of  the  principal  debtor  nor  of  the  surety. — 
Serres,  83 ;  Lapeyrfere,  D,  n.  38  ;  Lacombe,  vo.  Caution,  sec.  2,  n.  1 : 
4  Maleville,  109 ;  4  Bousquet,  616  ;  Ord.  1667,  tit.  17  : 2  Rogron,  2653 ; 
C.  L,  3036  ;  C.  N.,  2043.  [III.  153.] 


TITLE  SIXTEENTH 


OF   PLEDGE. 

1966.  Pledge  is  a  contract  by  which  a  thing  is  placed  in  the 
hands  of  a  creditor,  or,  being  already  in  his  possession,  is  retained  by 
him  with  the  owner's  consent,  in  security  for  his  debt. 

The  thing  may  be  given  either  by  the  debtor  or  by  a  third  per- 
son in  his  behalf. — Domat,  liv.  3,  tit.  1,  sec.  1,  n.  1  ;  Pothier,  Nantisse- 
meni,  art.  pr61im. ;  Story,  Bailments,  n.   286 ;   C.  N.,   2071,  2077. 

[HI.  153.] 

Ammdmevt : — The  following  article  is  added  after  article  1966 : — 

"  1966a.— Articles  1488,  1489  and  2268  apply  to  the  contract  of 
*  pledge."    42-43  Vict.,  c.  18,  s.  1.— R  S.  Q.,  art.  5823. 
DECISIONS  :— See  decisions  noted  at  C.  C.  1 968  et  seq. 
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CHAPTER  FIRST. 

OF  THE   PLEDGE   OF   IMMOVEABLES. 

1967.  Immoveables  may  be  pledged  upon  such  terms  and  con- 
ditions as  may  be  agreed  upon  between  the  parties.  If  no  special 
agreement  be  made,  the  fruits  are  imputed  first  in  payment  of -interest 
upon  the  debt  and  afterwards  upon  the  principal.  If  no  interest  be 
payable  the  imputation  is  made  wholly  upon  the  principal 

The  pledge  of  immoveables  is  subject  to  the  rules  contained  in 
the  following  chapter,  in  so  far  as  they  can  be  made  to  apply. — ff  L. 
33,  L.  39,  De  pig,  act, ;  L.  11,  §  1,  Depignor.  et  hyp. ;  L.  50,  §  1,  De 
jure  dot,  et  passim  ;  Cod.,  L.  2,  L.  3,  De  pig.  act, ;  Pothier,  Nantiss,, 
ch.  1,  art.  1,  §  1 ;  Troplong,  Naniiss.,  497, 513  ;  4  Champ,  et  Rig.,  3120. 
[III.  153.] 

CHAPTER  SECOND. 


OF  PAWNING. 

1968.  The  pledging  of  moveable  property  is  called  pawning. 
[III.  155.] 

Amendments: — As  to  duties  imposed  upon  Pawnbrokers  and 
penalties  for  contravention,  see — R.  S.  Q.,  arts.  954  et  seq. 

DECISIONS  : — I  Where  there  is  a  power  by  law  to  sell,  the  purchaser  may 
obtain  from  the  vendor,  even  as  against  the  true  owner,  a  good  title,  but  that 
cannot  extend  by  implication  to  a  pledge. — Pbivy  Council^ — City  Bank  d:  Bcurrow, 
5  App.  Cas.  p.  664. 

2.  Une  montre  f  it  d6pos§e  par  un  emprunteur  entre  les  mains  de  son  prft- 
teur,  son  beau-frere,  en  gage  du  prSt  d^une  somme  de  $40.  Uemprunteur  Lavio- 
lette,  all^gu'int  que  le  gage  6tait  prohibS  et  nul,  attendu  que  Duverger  n'6tait  pas 
un  prgteur  sur  gages  licencie  (pawnbroker)^  revendiqua  la  montre. — Jvg^ — 1.  Que 
le  contrat  de  gage  n'est  pas  prohib6  par  le  statu t  gouvernant  les  paumbrokers. 
2,  Que  le  Pawnbroker's  Act  ne  s'applique  qu^auz  personnes  qui  font  des  prftts 
sur  gages  leur  commerce  et  profession. — Mackat,  J.~^Laviolettevs  Duverger ^  3  R. 
L ,  p.  444 

3.  An  isolated  act  of  ple<lging  will  not  constitute  the  exercise  of  the  trade 
of  a  pawnbroker,  within  the  meaning  of  the  Quebec  Statute  34  Vict,  cap.  2,  sec. 
69.— C.  R.^  Perkins  vs  Martin,  25  L.  C.  J.,  p.  36. 

4.  Qu'une  dette  peut  6tre  donnSe  en  nantissement.^C.  R—  Farmer  vs  Bell, 
6Q.  L.  R,  p.  I. 
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5.  Qa'une  deite  active  peut  dtre  donn6e  en  nantissement. — ^C.  R — Leonard 
M  St  Armandj  13  Q.  L.  R.,  p.  3 1 7. 

1969.  The  pawn  of  a  thing  gives  to  the  creditor  a  right  to  be 
paid  from  it  by  privilege  and  preference  before  other  creditors. — 
Pothier,  Nantias.,  n.  26  ;  C.  N.,  2073.  [III.  155.] 

1970*  The  privilege  subsists    only    while  the  thing  pawned 

remains  in  the  hands  of  the  creditor  or  of  the  person  appointed  by  the 

parties  to  hold  it.— Pothier,  Nantias,,  nn.  17, 26  ;  C.  N.,  2076.  [III.  155.] 
DECISIONS  : — I.  The  proprietor  of  goods  cannot  claim  them  by  revendica- 
tion  as  his  property,  while  they  are  in  the  hands  of  a  party  having  a  lien  upon 
them  for  advances  made  to  a  third  party  from  whom  the  party  in  possession  had 
received  them.  A  lien  for  advances  is  g'^od  as  against  the  owner  of  goods  under 
the  statute  10  and  II  Vict.,  c.  10,  s.  4,  when  made  for  the  pledgor's  own  private 
purposes,  as  to  carry  out  a  contract  between  pledgor  and  pledgee,  although  the 
pledgee  knows  of  the  ownership  not  being  in  the  pledgor,  so  long  as  the  pledgee 
has  not  notice  from  the  owner  that  the  pledg<)r  has  no  authority  to  pledge — 
Under  10  and  11  Vict.,  o.  10,  s.  4,  knowledge  by  the  pledgee  that  the  pledgor 
was  not  the  owner,  does  not  make  him  maid  fide  as  regar  Is  the  owner  in  advances 
made  on  the  g'^ods  by  pledgee  to  pledgor  for  private  purposes  of  the  pledgor,  or 
to  carry  out  a  contract  between  pledgee  and  pledgor,  so  long  as  the  pledgee  is 
without  notice  that  the  pledgor  had  no  authority  from  the  owner  to  pledge  the 
goods.  The  lien  is  not  extinguished  by  the  pledgee  transferring  to  a  third  party, 
for  value,  negociable  notes  which  he  had  taken  for  the  advances,  if  the  notes 
came  back  again  into  the  pledgee's  hands  in  consequence  of  not  being  paid  at 
maturity. — Q.  B. — Johnson  Js  Lomer^  6  L.  C.  J.,  p.  77 Badqlet,  J. — 4  L.  C.  J.,  p.  31. 

2.  Un  gage  special  donn6  par  un  d^biteur  k  son  cr^ancier  pour  surete  de  sa 
dette,ne  fait  pasperdre  a  ce  dernier  t>on  privilege  sur  les  autres  meubles  du  d6bi 
teur. — Berthblot,  J^ — Terroux  vs  Gareauj  10  L.  C.  J.,  p.  203. 

3.  Que  la  remise  par  le  ddbiteur  k  son  cr6ancier  d'une  reconnaissance  6crite 
dans  laquelle  il  declare  tenir  k  la  disposition  de  ce  cr^ancier  des  niarchandises 
contenues  dans  un  entrepdt  appartenant  au  debiteur,  transf^re  au  creancier  un 
droit  de  gage  sur  ces  marchandises.  Que  cette  remise  est  une  tradition  symbo- 
lique  qui  constitue  le  creancier  en  possession  legale  des  dites  marchandises,  sans 
qu'une  livraison  en  nature  soit  n^cessaire. — ^C.  R. — Roa;t  vs  Thompson,  10  Q.  L.  R., 
p.  308. 

4.  That  to  acquire  a  lien  under  articles  1745  and  1966  and  1967  of  the  Civil 
Code,  there  mut^t  be  an  actual  delivery  or  possession  of  the  property  pledged  or 
of  some  document  in  use  in  the  ordinary  course  of  business,  entitling  the  bearer 
thereof  to  claim  possession  of  such  property. — Q.  B,^-~Ross  ds  Molson^s  Bankj  2 
Q.  B.  R.,  p.  82. 

5.  Que  le  propri^taire  d'effets  mobiliers,  qui  a  promts  les  donner  en  nantis- 
sement  a  son  creancier,  doit  les  remettre  au  dit  creancier,  comme  gagp,  et  que 
sur  le  refus  de  ce  faire,  le  creancier  a  droit  d^action  pour  I'y  contraindre.— .Que 
les  actes  suivants  consentis  par  un  debiteur  k  son  creancier,  savoir  :  une  vente  de 
certains  effets  mobiliers  et  une  contre-lettre  declarant  que  cette  vente  n'etait  fait 
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que  pour  assurer  plus  amplement  le  paiement  des  soznmes  que  ie  d^biteur  devait 
au  creancier,  aveo  la  condition  expresse  que  le  crSancier  r6trocederait  ces  effeU 
dds  que  le  debiteur  Taurait  pay6,  ne  constituent  pas  une  vente,  mais  seulement 
un  droit  de  nantissement  ou  de  gage  sur  ces  effets. — ^Q.  B. — Cary  dt  La  Compa- 
gnie  de  Papier  du  Canada^  10  R.  L.,  p.  501. — Casault,  J. — 4  Q.  L.  R.,  p.  323. 

6.  Pledge  must  be  completed  by  delivery,  and  can  only  be  continued  by 
actual  possession — C.  R — In  re  Lemay  ei  aL,  Insolvents,  6  Q.  L.  R.,  p.  35. 

7.  Tbe  moveables  alleged  to  have  been  pledged  never  having  been  in  the 
actual  possession  of  the  pledgee,  there  was  no  valid  pledge  affected  as  against 
third  parties^Q.  B. — Gordon  tk  Hotte,  2  L.  N.,  p.  348. 

8.  Where  goods  had  been  professedly  sold,  but  no  delivery  thereof  had 
taken  place  and  the  vendor  retained  the  same  and  became  insolvent,  his  assignee 
will  be  reputed  the  owner  as  against  the  vendee,  and  the  contract  assimilated  to 
that  of  a  contract  of  pledge.  In  this  case  the  sale  was  simulated,  and  was  in 
reality  a  pledging  of  the  moveables  alleged  to  have  been  sold,  rather  than  a 
veritable  sale  of  them,  and  the  transaction  had  not  the  indicia  of  a  bona  Jide  Bale. 
Privt  Council. — Cashing  d:  DupuiSj  5  App.  Gas.,  p.  409,  24  L.  C.  J.,  p.  151,  3  L 
N.,  p.  17J,R.  A.  C,  p.  913. 

9.  B.,  who  was  the  principal  proprietor  of  a  Railway  Company,  was  in  the 
habit  of  mingling  the  moneys  of  the  Company  with  his  own.  He  bought  loco- 
motives essential  to  the  business  of  the  Railway  Company,  and  for  several  yean 
allowed  the  Company  to  have  possession  of  the  locomotives  openly  and  publicly 
as  though  their  own  property.  Held: — 1.  That  the  locomotives  must  be 
presumed  to  be  the  property  of  the  Company,  especially  as  regards  creditors  who 
had  trusted  the  Company  on  the  faith  of  their  possession  of  such  property.  2.  That 
the  Appellants,  who  claimed  the  locomotives  under  a  sale  from  B.  not  accom- 
panied by  delivery,  were  not  entitled  to  the  property  as  against  a  bona  fiU 
creditor  of  the  Company — Q.  B — Fairbanks  &  JBarlow,  M.  L.  R.,  2  Q.  B.,  p.  332. 
Confirmed  by  Supreme  Court. — 10  L.  N.,  p.  108,  14  S.C.  R.,  p.  218.  (The  Supreme 
Court  holding  is  noted  in  full  at  C.  C.  2194.) 

10.  A  sale  of  chattel  property  may  be  considered  as  a  mere  pledge  instead 
of  an  actual  sale,  and  will  be  deemed  inoperauve  as  such  pledge  for  want  of 

delivery  to  and  possession  by  the  pledgee. — Q.  B Moffat  &  Burland,  4  Q.  B.  R., 

p.  59,  r  L.  N.,  p.  182. 

10T1«  The  creditor  cannot,  in  default  of  payment  of  the  debt, 
dispose  of  the  thing  given  in  pawn.  He  may  cause  it  to  be  seized  and 
sold  in  the  usual  course  of  law  under  the  authority  of  a  competent 
court  and  obtain  payment  by  preference  out  of  the  proceeds. 

This  provision,  however,  does  not  apply  to  banks  as  regards  tim- 
ber given  to  them  in  security  under  the  provisions  of  the  statute  29th 
Vict,  cap  19. 

[The  creditor  may  also  stipulate  that  in  default  of  payment  he 
shall  be  entitled  to  retain  the  thing.] —  Cod.  L.  vZt,  de  pact,  pign,/, 
Pothier,  Nantissement,  nn.,  19,  24 ;  C.  N.,  2078.  [III.  155.] 

Aviendnients :  Article  1971  shall  read  as  follows  : 
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"  1971*  Saving  pawnbrokers,  no  creditor  can,  in  default  of 
payment  of  the  debt,  dispose  of  the  thing  given  in  pawn.  He  may 
cause  it  to  be  seized  and  sold  in  the  usual  course  of  law  under  the 
authority  of  a  competent  court  and  obtain  payment  by  preference  out 
of  the  proceeds. 

This  provision,  however,  does  not  apply  to  timber  given  in  secu- 
rity under  the  provisions  of  article  5647,  5648,  5649  and  5650  of  the 
Revised  Statutes  of  the  Province  of  Quebec. 

The  creditor  may  also  stipulate  that  in  default  of  payment  he 
shall  be  entitled  to  retain  the  thing.  "  C.  C,  1971  ;  B.  N.  A.  Act,  1867, 
s.  91  §15 ;  41  v.,  c.  3,  s.  141.— R.  S.  Q.,  art.  5824. 

Article  1971  should  read  as  follows : 

1971*  Saving  pawnbrokers,  no  creditor  can,  in  default  of 
payment  of  the  debt,  dispose  of  the  thing  given  in  pawn.  He  may 
cause  it  to  be  seized  and  sold  in  the  usual  course  of  law  under  the 
authority  of  a  competent  court  and  obtain  payment  by  preference  out 
of  the  proceeds.  This  provision,  however,  does  not  apply  to  timber 
which  is  pledged  under  the  provisions  of  the  Act  29  Victoria,  chapter 
19,  nor  to  banks  as  regards  goods  and  merchandise  given  in  security, 
under  the  provisions  of  the  laws  respecting  banks  and  banking. 

The  creditor  may  also  stipulate  that  in  default  of  payment  he 
shall  be  entitled  to  retain  the  thing.  "  C.  C.  1971 :  41  V.  Q.,  c.  3, 
s.  141;  R.  S.  C,  cc.  120  and  128.— R.  S.  Q.,  art.  6242. 

As  to  the  sale  of  articles  pawned  to  licensed  pawnbrokers,  see 
R.  S.  Q.,  arts.   975  et  seq. 

As  to  the  notice  required  by  law  to  be  given  by  banks  before 
selling  goods  pledged  to  them.  See  R.  S.  C,  cap  120,  s.  58. 

DECISIONS  : — 1.  A  person  who  has  leased  a  piano  belonging  to  him  has  a 
right  to  revendicate  it  after  it  has  been  sold  by  a  third  party  to  cover  advances 
made  by  such  third  party  to  the  lessee.  A  sale  of  property  pledged  for  advances 
must  be  public  and  after  due  advertisement. — ^Badole  y,  J. — Nordheimer  vs  Frasetf 
1  L  C.  L.  J.  p.  92. 

2.  The  pledge  of  a  moveable  not  belonging  to  the  pledgor,  but  held  by  him 

under  lease,  is  void  as  against  the  owner  of  the  moveable Papinbau,  J Wil' 

liamt  Manufacturing  Co.  va  Lalonde^  8  L.  N.,  p.  172. 

3.  Where  a  lessee  left  a  piano  which  had  garnished  the  leased  premises  as 
a  pledge  in  the  hands  of  the  landlord,  it  was  held  that,  as  she  did  not  own  it,  she 
could  not  pledge  it,  and  that  the  parties  could  not  by  consent  extend,  as  regards 
third  parties,  the  landlord's  privilege  over  eight  days.  (C.  C.  1619,  1622  and  1623). 
— Casault,  J. — Heam  V9  V^zina,  6  Q.  L.  R.,  p.  93. 

4.  Where  a  creditor  of  a  debtor,  whose  estate  is  in  liquidation,  holds  goods 
as  collateral  security,  the  law  of  pledge  applies,  and  whatever  sum  the  creditor 
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may  have  realized  upon  such  goods  previous  to  the  payment  of  dividend,  extin- 
guiehes  his  claim  pro  tanto^  and  must  be  deducted  from  the  claim  upon  which  he 
is  collocated.  But  this  is  not  so,  in  the  case  of  promissory  notes  held  as  collateral 
security. — C.  R — Benning  vs  ThibaudeaUj  M.  L.  R.,  2  S.  C,  p.  338. 

5.  That  an  action  for  damages  against  a  pledgee  will  lie  for  an  unlawful 
conversion  of  the  property  pledged,  although  the  debt  for  which  the  pledge  was 
given  is  not  pud  or  tendered  with  the  action,  and  although  no  option  is  given  to 
the  pledgee  to  return  the  property  pledged  or  pay  its  value. — Q.  B. — Oilman  & 
Campbell,  30  L.  C.  J.,  p.  49,  M.  L.  R.,  2  Q.  B.,  p.  291. 

1972.  The  debtor  is  owner  of  the  thing  pledged  until  it  is  sold 

or  otherwise  disposed  of.  It  remains  in  the  hands  of  the  creditor  only 

as  a  deposit  to  secure  his  debt. — -f  L.  35,  §  1,  De  pign^ratitid  actione ; 

Ck)d.  L.  9,  De  pignoribu^  et  hypothecis ;  C.  N.,  2079.  [III.  155.] 

DECISIQNS: — I-  The  actio  pignoraiitia  directa  does  not  lie,  when  the 
pledgee  is  allowed  to  sell  or  dispose  of  the  thing  pledged  by  the  very  terms  of 

the  written  instrument  of  the  pledge.— *Johvsok,  J Dempsey  vs  MacDougall,  21 

L.  C.  J.,  p.  328. 

2.  A  Savings  Bank  holding  stock  of  an  insolvent  Bank  as  collateral  security, 
is  not  liable  as  a  stock-holder  for  the  double  liability,  because  such  Savings  Bank 
is  only  the  pledgee  and  not  the  actual  owner  of  the  stock..^JoHNSON,  J.^^Ex€hange 
Bank  of  Canada  ds  City  and  District  Savings  Bank^  30  L  C.  J.,  p.  85.    . 

3.  Que  le  gage  peut-Stre  saisi,  entre  les  luains  du  cr^ancier  nanti,  par  les 
autres  creanciers  du  debiteur  comm'un,  quand  mdme  il  apparaitrait  que  la  saisie 
et  la  vente  du  gage,  pour  le  payement  des  frai^*  du  saisissant  qui  sont  pref6rte 

au  gage,  mettraient  en  p6ril  le  gagiste Mathibu,  J Fortier  vs  Hubert,  15  R. 

L.,  p.  476. 

4.  That  the  possession  of  the  trustees  of  the  South  Eastern  Railway,  as 
representing  the  bond  holders.  U  that  of  pledgees  and  that  they  are  liable  to 
third  parties  for  all  work  performed  for  the  road  where  it  appears  that  such  work 
was  necessary  for  the  purpose  of  maintaining  the  road  in  running  order,  even 
though  the  work  was  executed  before  the  road  passed  into  the  hands  of  the 
trustees.— Jbtt^i  J. —  Wallbridge  vs  Fartoell,  M.  L.  R.,  3  S.  C,  p.  238. 

1973«  The  creditor  is  liable  for  the  loss  or  deterioration  of  the 
thing  pledged  according  to  the  rules  established  in  the  title  Of  Obli- 
gatiovrS. 

On  the  other  hand,  the  debtor  is  obliged  to  repay  to  the  creditor 
the  necessary  expenses  incurred  by  him  in  the  preservation  of  the 
thing.— -:^*  L.  13,  §  1,  L.  8,  L.  25,  De  pignor.  act. ;  Cod.,  L.  5,  L.  6,  L.  8, 
L.  9,  L.  27,  De  pign.  et  hyp. ;  C.  C,  1063,  1150,  1200 ;  C.  N.,  2080. 
[III.  155.] 

1974*  If  a  debt  bearing  interest  be  given  in  pledge,  the  interest 
is  imputed  by  the  creditor  in  payment  of  the  interest  due  to  him. 
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If  the  debt  for  the  security  of  which  the  pledge  is  given  do  not 
bear  interest,  the  imputation  of  the  interest  of  the  debt  pledged  is 
made  upon  the  capital  of  the  former.— jf  L.  1,  L.  2,  L.  3,  De  pignorat, 
ad. ;  L.  5,  §§  2,  3,  De  aolut.  et  liberat. ;  Pothier,  Nantias.,  ch.  1,  art.  1, 
§  1.  note ;  C.  N.,  2081.     [III.  155.] 

1975*  The  debtor  cannot  claim  the  restitution  of  the  thing 
given  in  pledge,  until  he  has  wholly  paid  the  debt  in  principal,  inter- 
est and  costs ;  unless  the  thing  is  abused  by  the  creditor. 

If  another  debt  be  contracted  after  the  pledging  of  the  thing  and 
become  due  before  that  for  which  the  pledge  waa  given,  the  creditor 
is  not  obliged  to  restore  the  thing  until  both  debts  are  paiA — Cod.,  L. 
1,  Etiam  ob  chirograph, ;  Pothier,  Nantias.,  n.  47  ;  Troplong,  Nantiss., 
462,  463 ;  C.  N.,  2082.     [III.  157.] 

DECISIONS  : — 1«  A  pledgee  who,  after  obtaining  a  pledge  for  the  repayment 

of  certain  moneys,  becomes  the  ere  liter  of  the  pledgor  for  another  amount,  is  not 

bound  to  restore  the  pledge  until  both  debts  are  paid — Mbrbdith,  C.  J. — McDo- 
nald vn  Hall,  17  L.  C.  R.,  p.  168. 

2.  Que  des  effets  de  commeroe  mis  en  gage  pour  garantir  unt^  cr6ance  d6- 
terminee,  ne  pourront  6tre  retenus  par  le  cr^ancier  gagiste  jusqu'i  ce  qu'une 
dette  ant^rieure  &  celle  pour  laquelle  les  effets  ont  6t^  mis  en  gage  soit  pay6e,  A 
moins  qu'il  neprouve  une  convention  sp^oiale  k  cet  effet. — Mathibu,  Jw^^Banqut 
^Behange  da  Canada  vs  Banque  dEpargne$  de  la  CiUtt  du  District  de  Montr ial, 
14  B.  U,  p.  8. 

3.  Where  an  obligation  was  transferred  by  way  of  collateral  security  and  the 
pledgee  so^d  the  same  to  the  Defendant,  who,  with  a  full  knowledge  of  the  facts, 
oollected  the  whole  amount  from  the  debtor,  it  was  A^/d  that  the  sale  was  a  nullity 
and  that  the  pledgor  might  maintain  an  action  against  the  Defendant  to  recover 
the  amount  received  by  him  in  excess  of  the  debt  secured  by  the  pledge. — G.  R. 
^Ledue  V9  Girouard,  M.  L.  R.,  2  S.  C,  p.  470. 

1976*  The  pledge  is  indivisible  although  the  debt  be  divisible. 
The  heir  of  the  debtor  who  pays  his  portion  of  the  debt  cannot 
demand  his  portion  of  the  thing  pledged  while  any  part  of  the  debt 
remains  due. 

Nor  can  the  heir  of  the  creditor  who  receives  his  portion  of  the 
debt  restore  the  thing  pledged  to  the  injury  of  those  of  his  coheirs 
who  are  not  paid.— jf  L.  8,  §  2,  L.  9,  §  3,  L.  11,  §  4,  De  pignor.  act. ; 
Pothier,  Nantiss.,  nn.  43,  44,  45  ;  C.  N.,  2083.     [III.  157.] 

lOTT*  The  rights  of  the  creditor  in  the  thing  pledged  to  him 
are  sabject  to  those  of  third  parties  upon  it,  according  to  the  pro- 
visions contained  in  the  title  Of  Privileges  aTid  Hypothecs. — [III.  157.] 
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DECISION : — Where  the  Appellant  endorsed  certain  extension  notesi  and 
by  agreement  between  him  and  the  debtor,  the  latter  was  to  deposit  so  much  per 
week  in  a  Bank  to  the  credit  of  the  Appellant,  in  trust,  as  security,  and  when,  the 
debtor  having  failed,  his  assignee  sought  to  recover  the  money  so  deposited,  it 

was  held  that  the  arrangement  was  legal Suprbme  Coubt Normand  <^  Beau- 

aoleilf  9  S.  C.  R.,  p.  711,  C.  D.,  p.  8 — Q.  B 2  Q.  B.  EL,  p.  215. 

See  also  cases  noted  at  C.  C.  1970. 


1978.  The  rules  contained  in  this  chapter,  are  subject  in  com- 
mercial matters  to  the  laws  and  usages  of  commerce  [III.  157.] 

1979*  The  special  rules  relating  to  the  trade  of  pawnbrokinp: 
are  contained  in  an  act  intituled  :  An  act  respecting  pawnbrokers  and 
pawnbroking. 

Special  provision  is  made  in  chapter  54  of  the  Consolidated 
Statutes  of  Canada  for  the  transfer  by  endorsement  of  bills  of  lading, 
specifications  of  timber  and  receipts  given  by  warehousemen,  millers, 
wharfingers,  masters  of  vessels  or  carriers,  to  incorporated  or  char- 
tered banks,  or  to  private  persons,  as  collateral  security,  and  for  the 
sale  of  the  merchandise  and  effects  represented  by  such  instruments. 
— C.  S.  C,  cap.  61.     [III.  157.] 

Amendments  : — Article  1979  should  read  as  follows: 

•'  1979.  The  special  rules  relating  to  the  trade  of  pawnbroking 
are  contained  in  the  laws  respecting  pawnbrokers  and  pawnbroking. 

The  Federal  Acts  respecting  banks  and  banking,   in  so  far  as 

banks  are  concerne<l,  and  chapter  54  of  the  Consolidated  Statutes  of 

Canada,  as  respects  private  persons,  contain  special  provisions  for  the 

transfer  by  endorsement  of  bills  of  lading,  specifications  of  timber  and 

receipts  by  warehousemen,  millers,  wharfingers,  masters  of  vessels  or 

carriers,  to  incorporated  banks  or  to  private  persons,  as  collateral 

security,  and  for  the  sale  of  the  merchandise  and  efiects  represented 

by  such  instruments."  C.  C.  1979;  41    V.  Q.   c.  3,  s.  141;  R.  S.  C, 

cc.  120,  128.— R.  S.  Q.,  art.  6243. 

DECISIONS : — 1.  Le  vol  d*une  montre  mise  en  gage  par  le  demandeur  chei 
le  defendeur,  qui  a  6te  lui-metne  victime  d*un  vol  plus  considerable,  sans  qu'il  y 
ait  eu  de  sa  part  ni  faute  ni  negligence,  constitue  un  cas  fortuitdontledefendeur 
ne  peut  dtre  tenu  respon.sable. — Rainvillb,  J. — Soulier  vs  Lazarus,  21  L.  C.  J., 
p.  104. 

2.  A  pawnbroker  is  not  liable  for  articles  pledged  with  him  which  have  been 
stolen  from  him  without  any  negligence  on  his  part--^JoHK30N,  J — Delaney  vs 
Lazarus,  22  L.  C.  J.,  p.  131. 

3.  A  pawnbroker  is  entitled  to  recover  the  amount  of  a  loan  made  bona  fide 
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by  him  on  an  article  fraudulently  pawned  by  an  employee  of  the  lawful  holder.-^ 
RAimriLLK,  J. — Beaudry  v$  Bissonnetie^  2  L.  N.,  p.  407. 

4.  A  pawnbroker  ia  entitled  to  security  that  the  pledge  seized  in  his  hands 

■hall,  if  sold,  produce  enough  to  indemnify  him<— Torranob,  J. Beaudry  «• 

i^/wie,  5  L.  N.,  p.  103. 

See  also  cases  notei  at  C.  C.  1968,  nn.  2  and  3. 


TITLE  SEVENTEENTH. 


OF  PRIVILEGES  AND  HYPOTHECS. 


CHAPTER  FIRST, 


PRELIMINARY  PROVISIONS. 


1980.  Whoever  incurs  a  personal  obligation,  renders  liable  for 
its  fulfilment  all  his  property,  moveable  and  immoveable,  present  and 
fature,  except  such  property  as  is  specially  declared  to  be  exempt 
from  seizura — Pothier,  Proc.  civ.,  174 ;  1  Pigeau,  697  ;  1  Troplong, 
Priv.,  p.  2 ;  1  Pont,  Priv.,  pp.  2,  3 ;  C.  N.,  2092.    [UL  157.] 

1981*  The  property  of  a  debtor  is  the  common  pledge  of  his 
creditors,  and  where  they  claim  together  they  share  its  price  rateably, 
unless  there  are  amongst  them  legal  causes  of  preference. — ff  L.  28, 
De  rebus  arictoritatejudicU)  L.  1,  De  jv/refisci ;  L.  23,  §  1,  De  ver- 
borum  signif, ;  1  Couchot,  133-4 ;  Pothier,  Proc.  civ.,  179,  234;  C.  C, 
1032  to  1040  ;  C.  N.,  2093.     [III.  157.] 

DECISIONS  :-»!•  A  creditor  is  not  bound  to  submit  to  the  conditions  of  a 
deed  of  composition  entered  into  between  a  debtor  and  the  minority  of  the  cred- 
itors of  the  latter.  All  the  effects  ot  an  insolvent  debtor  become  and  are  the 
oomtnon  property  of  the  creditors  and  such  goods  cannot  be  taken  from  the  con  - 
tiol  of  any  of  them  by  the  acts  of  the  debtor.  Any  assignment  made  by  an  insol- 
T0Dt  debtor  with  a  riew  of  withdrawing  his  effects  from  the  action  of  the  whole  or 
of  any  part  of  his  creditors  la  absolutely  null,  under  the  provisions  of  the  edict  of  the 

14 
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month  of  May,  1609.  In  the  casesubmittedi  the  title  inToked  by  the  Bespondents 
was  a  deed  tainted  with  the  vices  above  mentioned.  Moreover,  this  deed,  which 
was  an  assignment  of  all  the  effects  of  the  insolvent  debtor  to  the  Opposants,  was 
not  followed  by  legal  tradition  or  by  a  dSplacement,  in  such  way  as  to  rest  the 
effects  transferred  in  the  Opposants,  and,  notwithstanding  the  word  ''agent'' 
added  to  the  name  of  the  Defendant  upon  his  sign,  the  circumstances  of  the  case 
indicate  that  the  Defendant  remained  in  possession. — Q.  B. — Gumming^  dk  Smitkj 
10  L.  C.  R.,  p.  122, 

2.  An  insolvent  debtor  cannot  transfer  or  assign  over  his  stock  in  trade  to 
two  of  his  creditors  in  trust  for  the  benefit  of  the  whole  of  his  creditors,  without 
the  consent  of  all  such  creditors.  Where  such  an  assignment  is  made,  without  the 
consent  of  the  whole  of  the  creditors,  and  the  assignees,  having  obtained  the  k«y 
&om  the  debtor,  the  assignor,  lock  up  the  shop  and  take  an  inventory  and  adve^ 
tise  the  goods  for  sale  by  auction  for  the  benefit  of  the  creditors  generally,  any  of 
the  non-consenting  creditors  may,  notwithstanding,  seise  the  goods  as  being  still 
in  the  possession  of  the  debtor  or  assignor,  there  being  no  sufficient  transfer  or 
<ielivery  in  law,  to  transfer  the  property  or  possession  to  the  assignees.-— Q.  B 

'Jhall  &  Young f  10  L.  C.  R.,  p.  149. 

3.  The  circumstances  of  this  case  do  not  disclose  fraud,  concealment,  or 
collusion,  or  any  attempt  whatever  by  Plaintiff  to  obtain  a  preference  over  other 
creditors.  There  is  no  principle  of  common  law,  statutory  provision  or  rule  of 
public  policy  sanctioned  by  jurisprudence,  requiring  that  all  creditors  being 
parties  to  a  deed  of  composition  should,  irrespective  of  the  existence  of  good  or 
bad  faith,  detriment,  injustice  or  inducement,  or  otherwise,  be  in  perfectly  the 
same  position,  to  the  extent  of  invalidating  security  given  to  one  or  more  cred- 
itors, because  others  had  not  received  it. — ^MoCord,  J Bank  of  Montreal  vs 

Audetief  4  Q.  L.  R.,  p.  254. 

See  also  cases  noted  at  G.  C.  1032  et  seq. 

1983«  The  legal  causes  of  preference  are  privileges  and  hypo- 
thecs.—Pothier,  Proc.  civ.,  234 ;  1  Pigeau,  681,  809 ;  C.  N.,  2094. 
[III.  157.] 


CHAPTER  SECOND. 

OF   PRIVILEGES. — GENERAL  PROVISIONS. 

1988*  A  privilege  is  a  right  which  a  creditor  has  of  being  pre- 
ferred to  other  creditors  according  to  the  origin  of  his  claim.  It 
results  from  the  law  and  is  indivisible  of  its  nature — ^^L.  32,  De  relyus 
aiLctoritate  judi>ci8 ',  Loyseau,  Ojffices,  liv.  3,  c.  8,  n.  88  ;  Quyot,  R^p., 
vo.  Privilege,  689 ;  1  Pigeau,  681 ;  Domat,  liv.  3,  tit.  1,  ss.  1,  30 ; 
Pothier,  Hyp.,  451 ;  Proc.  civ.,  234 ;  Pont,  PHv.,  n.  24 ;  C.  N.,  2095. 
[III.  159,  383.] 
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1984*  Among  privileged  creditors  preference  is  regulated  by 
the  different  qualities  of  the  privileges,  or  the  origin  of  the  claims. — 
f  L  32,  De  rebus  auct  jud. ;  Pothier,  Proc.  civ.,  178,  234,  262 ;  1 
Pigeau,  681 ;  Guyot,  R^p.,  vo.  Priv,,  689 ;  1  TropL,  Priv.,  n.  26 ;  1 
Pont,  n.  175  ;  C.  N.,  2096.     [Ill  159.] 

1985.  Privileged  claims  of  equal  rank  are  paid  rateably.— jf  {oc. 
cU,  •  1  Pigeau,  685,  686,  813 ;  Guyot,  E^p.,  vo.  Priv,  692 ;  Pothier, 
Proc,  civ,  262 ;  Domat,  liv.  3,  tit.  1,  sec.  5,  n.  2 ;  C.  N.,  2097.  [Ill  159.] 

1986*  Persons  who  are  subrogated  in  the  rights  of  a  privileged 
creditor  may  exercise  his  right  of  preference. 

Such  creditor  has  however  a  preference,  for  any  remainder  due 
him,  over  subrogated  parties  to  whom  he  has  not  guaranteed  the  pay- 
ment of  the  amount  for  which  they  have  obtained  subrogation. — C. 

S.  L  C,  c.  37,  s.  26,  §§  2,  5  ;  C.  C,  1157.     [III.  159.] 

DECISION  :-«»l.  L'intim6  ayant  transporte  &  I'appelant,  sans  garantiei  une 
sornme  de  $250  et  iiit6r6ts  &  prendre  sur  les  premiers  interdts  qui  seraient  due 
snr  un  priz  de  venta  dH  par  Holland  et  sa  femme. — Jug4  : — Que  I'appelant 
n'ayaot  pay6  &  Tintime  auoune  partie  de  sa  cr6aQce.  la  cession  ^doit  ^tre  oonsi- 
d6r§e  oomme  une  cession  ordinaire  fatte  sans  garantie,  et  non  comme  une  subro- 
gation.— ^Que  l'intim6  ne  paut  r^clamer  aucune  prSfi^rence  en  vertu  de  Tarticle 
1986  da  Code  Civil,  qui  ne  s*applique  qu'&  la  subrogation. — Q.  B. — Villmeuve  & 
Oraham,  1  Q.  B.  R.,  p.  61. 

198T*  Persons  who  are  merely  subrogated  by  law  in  the  rights 
of  one  and  the  same  privileged  creditor  are  paid  rateably. — Renusson, 
Svhrog.yC,  15,  nn.  9,  14,  15  ;  2  Bourjon,  740,  n.  CXC  ;  Pothier,  Proc,  civ,, 
234 ;  Lamoignon,  tit.  21,  art.  60  ;  H^ricourt,  Vente  dee  iniTneublea, 
c  11,  sec.  1,  n.  16 ;  Grenier,  Hyp.,  nn.  93,  394  ;  TropL,  Priv.,  n.  379  ; 
C.  N.,  2097.    [IIL  159.] 

1988*  The  transferees  of  different  portions  of  a  privileged  claim 
are  also  paid  rateably,  if  their  respective  transfers  have  been  made 
without  warranty  of  payment. 

Those  whose  transfers  were  made  with  warranty  of  payment,  are 
preferred  to  the  others ;  as  between  themselves,  however,  regard  is 
had  to  the  date  of  the  notice  given  of  their  respective  transfers. — 9 
Cujas,  p.  1137;  Renusson,  Subrog.,  c.  13,  nn,  30,  31,  32,  c.  16,  nn.  6, 
15  ;  2  Ferrifere,  sur  Paris,  art.  108,  §  5,  nn.  30  et  seq.,  et  p.  1213,  nn. 
4,  5,  6 ;  Le  Maistre,  sur  Paris,  p.  149  ;  N.  Den.,  vo.  Cession,  §  11,  nn. 
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10,  12  ;  1  Lamoignon,  tit.  21,  art.  59,  2  ibid.,  p.  130 ;  Pothier,  Proc. 
civ.,  234 ;  Troplong,  Priv.,  86,  87,  366,  367,  379,  608 ;  Grenier,  Hyp. 
n.  93  ;  2  Grenier,  227  ;  Dalloz,  Rec.  de  Jwrisp.,  1858,  2nd.  part.,  p.  108, 
note ;  26  Journal  du  Palais,  p.  403 ;  0.  C,  1160 ;  Contrd,  7  TouL,  n. 
171 ;  5  Zachariae,  169 ;  2  Delvincourt,  564;  2  Duvergier,  nn.  204,  227, 
287.     [III.  159.J 

1989.  The  crown  has  certain  rights  and  privileges  resulting 
from  the  laws  relating  to  customs,  and  from  other  provisions  con- 
tained in  special  statutes  concerning  matters  of  public  administration. 
— C.  S.  a,  c.  17,  ss.  10,  11, 14,  41,  §§  3,  80,  84,  c.  19,  c.  23 ;  C.  N.,  2098, 

[III.  159.] 

DECISIONS: — 1.  Sous  Tanoien  droit,  le  fisc  n*avait  un  privilege  que  sur  lea 
bieiu  de  sea  comptables,  dont  les  fonctioDs  Staient  sous  Tentidre  dSpendanoe  et 
contrdle  du  roi,  et  consistaient  dans  le  maniement  des  deniers  royauz.  Le  code 
civil  canadieo  n'a  pas  6tendu  ce  privilege,  mais  ne  I'a  affirm^,  oomme  sous  Fan- 
oien  droit,  que  contra  les  biens  des  oomptables  de  la  Couronne.  Le  sherif,  d^aprds 
notre  organisation  judiciaire,  n*est  pas  un  comptable  de  Sa  Majesty,  mais  n'est 
quun  officier  judiciaire  attache  auz  cours  de  cette  province,  dont  il  execute  les 
ordresy  et  la  Couronne  ne  peut  en  consequence  recUmer  privilege  sur  ses  biens. 
Les  fonctions  incidentes  de  collection  des  deniers  dus  par  les  municipa^itSs  aa 
fonda  des  bdtisaes  et  desjuris^  et  de  distribution  de  timbres  judioiaires,  qu'exerce 
le  shSrif,  ne  peuvent  lui  donner  le  titre  de  comptable  de  la  Couronn«*,  d*apr^s  le 
sens  que  la  loi  attache  &  oette  fonction,  pour  que  la  Couronne  puisne  rSclamer 
privilege  sur  les  biens  de  ce  fonctionnaire  publio. — Chaonon,  J. — Ouimet  V9  Mar- 
chandj  5  R.  L.,  p.  361. 

2.  That  the  privileges  of  the  Crown  in  the  Province  of  Quebec  are  to  be 
gOTerned  by  the  law  of  the  country  as  derived  from  France  and  is  not  affected  by 
English  rules;  and,  in  deciding  a  doubtful  question  of  law,  great  weight  b  to  be 
given  to  a  uniform  previous  construction  covering  a  considerable  period— The 
word  comptable  in  article  1994  C.  C.  does  not  mean  every  debtor  of  the  crown,  but 
only  such  as  reoeivCi  by  virtue  of  their  oi&ce,  crown  revenues,  and  are  accountable 
for  them,  and  the  crown  has  no  privilege  over  other  creditors  except  for  amounts 
due  by  its  eomp tables — ^When  the  Civil  Code  and  the  Code  of  Civil  Procedure 
are  in  apparent  conflict,  it  is  the  duty  of  the  Court  to  reconcile  them,  by  the 
modification,  according  to  circumstances,  of  one  or  the  other.  The  Code  of  Civil 
Procedure  in  a  part  providing  for  the  distribution  of  moneys  levied,  would  not 
be  presumed  to  have  intended  to  create  a  privilege  inconsistent  with  article  1994 
of  the  Civil  Code,  especially  when,  by  a  statute  passed  by  the  same  legislature 
almost  at  the  same  time,  such  privilege  was  abolished  in  Ontario. — PaivT  Cocnoil. 
— Exchange  Bank  of  Canada  <k  The  Queen,  30  L.  C.  J.,  p.  194,  11  App.  Cas.,  p. 
157.    9  L.  N.,  p.  13— Q  B — M.  L.  R.,  1  Q.  B.,  p.  302. 

See  also  cases  noted  at  C.  C.  2032. 

1990.  The  creditors  and  legatees  of  a  deceased  person  who  are 
entitled  to  separation  of  property,  retain,  against  the  creditors  of  his 
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heirs  and  legatees,  a  right  of  preference  and  all  their  privileges  upon 
such  property  of  the  succession  as  may  be  subject  to  their  claims. — 
Domat,  liv.  1,  tit.  11 ;  Pothier,  Hyp.,  454-6  ;  2  Bourjon,  675  and  au- 
thorities there  cited ;  Merlin,  R6p.,  vo.  Priv.,  section  4,  §  6,  n.  2 ;  C.  S. 
L  a,  c.  37,  sec.  27,  ?  3 ;  C.  C,  743 ;  C.  N.,  878,  2111.  [III.  169  to  161]. 
The  same  right  of  preference  exists  in  the  cases  specified  in 

articles  802  and  966.— [III.  161.] 

DECISION  : — Que  la  separation  dee  patrimoineB  est  un  privilege  au  termes  des 
articles  C.  C.  1983  et  1990. — Rainyillb,  J Bachand  vs  Bisaon,  12  R.  L.,  p.  II. 

See  also  cases  noted  at  C.  C,  743. 

1991*  The  rules  as  regards  the  creditors  of  a  partnership  and 
those  of  the  partners  individually,  is  declared  in  article  1899  and  in 
The  InaolveTU  Act  of  1864.     [III.  161.] 

AmeTtdment: — Article  1991  should  read  as  follows  : 

"  1991.  The  rule  as  regards  the  creditors  of  a  partnership  and 
those  of  the  partners  individually  is  declared  in  article  1898."  C.  C, 
1991 ;  43  v.,  C,  c.  1 ;  49  V.,  C,  c.  4,  s.  5,  schedule  A.  —  R.  S.  Q., 
art  6244. 

199ft*  Privileges  may  be  upon  moveable  or  upon  immoveable 
property  or  upon  both  together.  — Domat,  loc.  cit,  n.  31 ;  1  Pigeau, 
681-5,  810-4;  Pothier,  Proc.civ.,  191,  260;  C.  N.,  2099.  [Ill  161.] 

SECTION   I. — OF   PRIVILEGES  UPON  MOVEABLE  PROPERTY. 

1998*  Privileges  may  be  upon  the  whole  of  the  moveable  pro- 
perty, or  upon  certain  moveable  property  only. — 1  Pigeau,  681  et 
seq.;  Pothier,  Proc.  civ.,  192;  C.  N.,  2100.  [III.  161.] 

DECISION  : — Que  le  privillge  sur  les  meubles  ne  porte  pas  sur  les  meubles 
immobilises  par  destination  ou  par  la  loi.— C.  R — Rocker  vs  Chevalier,  M.  L.  R.,  2 

a  C,  p.  139. 

■ 

1994.  The  claims  which  carry  a  privilege  upon  moveable 
property  are  the  following,  and  when  several  of  them  come  together 
they  take  precedence  in  the  following  order,  and  according  to  the 
rules  hereinafter  declared,  unless  some  special  law  derogates  there- 
from: 

1.  Law  costs,  and  all  expenses  incurred  in  the  interest  of  the  mass 
of  the  creditors ; 


214  Of  pi*ivilege8. — Oenercd  p^'oviaiirna. — Art  1994^ 

2.  Tithes; 

3.  The  claims  of  the  vendor ; 

4.  The  claims  of  creditors  who  have  a  right  of  pledge  or  of 
retention ; 

5.  Funeral  expenses ; 

6.  The  expenses  of  the  last  illness ; 

7.  Municipal  taxes ; 

8.  The  claim  of  the  lessor  ; 

9.  Servants'  wages,  and  sums  due  for  supplies  of  provisions ; 

10.  The  claims  of  the  crown  against  persons  accountable  for  its 
moneys. 

The  privileges  specified  under  the  numbers  5,  6,  7,  9  and  10 
extend  to  all  the  moveable  property  of  the  debtor,  the  others  are 
special,  and  affect  only  some  particular  objects. — [III.  161.] 

AmendToent : — Article  1994  3hall  read  as  follows  : 

"  1994.  The  claims  which  carry  a  privilege  upon  moveable  pro- 
perty are  the  following,  and  where  several  of  them  come  together 
ihey  take  precedence  in  the  following  order,  and  according  to  the 
rules  hereinafter  declared,  unless  some  special  law  derogates  there- 
from : 

1.  Law  costs  and  all  expenses  incurred  in  the  interest  of  the  mass 

of  the  creditors  ; 

2.  Tithes  ; 

3.  The  claims  of  the  vendor  ; 

4.  The  claims  of  creditors  who  have  a  right  of  pledge  or  of  ret- 
ention ; 

5.  Funeral  expenses  ; 

6.  The  expenses  of  the  last  illness  ; 

7.  Municipal  taxes  ; 

8.  The  claim  of  the  lessor  in  accordance  with  article  2005  ; 

9.  Servants*  wages  and  sums  due  for  supplies  of  provisions  ; 

10.  The  claims  of  the  Crown  against  persons  accountable  for  its 
moneys. 

The  privileges  specified  under  the  numbers  5,  6,  7,  9  and  10  ex- 
tend to  all  the  moveable  property  of  the  debtor,  the  others  are  special, 
and  affect  only  some  particular  objects.     C.  C,  1994  ;  49-50  V.,  c.  12, 

s.  2.— R.  S.  Q.,  art.  6825. 

DECISIONS : — 1.  Les  frais  de  la  demande  ne  sont  pas privil6gi6s sila ortence 
r6clam6e  ne  Test  pas ;  lis  doivent  suivre  le  sort  de  la  creance.«-C.  R. — Ldhndevs 
Rowley f  1  L.  C.  J.,  p.  274. 

2.  La  reclamation  de  la  Couronne  fondle  sur  un  droit  de  fisc  est  priTil§gi6e 
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gar  lee  biene  meubles  du  debiteur  in8olTable.-^iiiTH,  J.— Benjamin  vs  Brewsier, 
7  L  C.  J.,  p.  281. 

3.  Building  maieriale  delivered  on  a  street  opposite  the  building  for  which 
they  are  intended  and  which  have  been  paid  for  by  the  owner  of  the  building, 
become  his  absolute  property  without  being  actually  incorporated  in  the  build- 
ing.— C.  R — McOauvran  vs  JohnBoUj  17  L.  C.  J.,  p.  171. 

4.  Administrators  or  assignees  under  a  cession  des  biens,  are  entitled  to  a 
privilege  over  chirographic  creditors  for  their  disbursements  and  emolument8.i>— 
Chaonon,  J Bourgeois  vs  Boudreauy  29  L.  C.  J.,  p.  60. 

5.  The  word  *'  compiahle  ''  does  not  mean  every  debtor  of  the  Crown  but 
only  such  as  receive,  by  virtue  of  their  'office,  Crown  revenues  and  are  account- 
able for  them.  The  Crown  has  no  privilege  over  other  creditors  except  for 
amoontsdue  by  its  <'  compidbles"  (See  C.  C.  1989.) — Paivt  Council. —  Exchange 

Bank  vs  the  (^een,  11  App.  Cas.  p.  157,  30  L.  C.  J.,  p.  194,  9  L.  N.,  p.  13 Q.  B. 

— M.  L.  R,  1  Q.  B.,  p.  302. 

6.  Qu%n  gardien  de  biens  meubles  sairtis  n*a  pas  le  droit  de  retenir  les 
biens  meubles  et  d'en  emp^her  la  vente,  avant  que  ce  qu'il  a  d6pen86  pour  la 
cooservation  des  effets  saisis,  lui  soit  rembours^. — ^Mathibu,  J. — Monetie  vs 
^Amour,  12  R.  L.,  p.  418. 

7.  Que  le  privildge  du  locateur  pour  son  loyer  prime  celui  du  curateur  et 
toas  les  frais  pour  Torganisation  de  la  fdillite,  sauf  ceux  de  vente  des  meubles 
sujets  au  privilege.    Que  les  frais  du  curateur  et  autres  frais  n^cessaires  &  Torga- 

nisation  de  la  faillite,  ne  sont  pas,  quant  au  ^ocateur,  des  frais  de  justice 

Taschbrbau,  J. — MetMrdvs  Desmarieau,  M.  L.  R,  2  S.  C,  p.  130. 

See  also  cases  noted  at  C.  C.  1995. 

The  following  articles  are  added  after  article  1994  : 

"  1994a.  Each  person  engaged  to  fish,  or  assist  at  any  fishery 
or  m  the  dressing  of  fish,  either  by  written  agreement  or  otherwise^ 
has,  for  securing  his  wages  or  share,  a  first  lien  preferable  to  any 
other  creditor  upon  the  produce  of  his  employer's  fiishery.  32  V.,  c. 
37,  a  3. 

"  19946.  Mutual  fire  insurance  companies  have  a  privilege  upon 
the  moveable  property  of  the  insured  for  the  payment  of  assessments 
which  may  be  imposed  on  the  deposit  notes  of  the  members,  which 
privilege  takes  rank  immediately  after  municipal  taxes  and  rates  and 
remains  in  force  for  the  same  time."  45  V.,  c.  51,  s.  49 :  47  V.,  c.  76,  s. 
2.-.R.  S.  Q.,  art.  5826. 

199S*  Law  costs  are  all  those  incurred  for  the  seizure  and  sale 
of  the  moveable  property  and  those  of  judicial  proceedings  for  ena- 
bling the  creditors  generally  to  obtain  pajrment  of  their  claims. — 
Cod,  L.  10,  De  bonis  auct.judicis  ;  Pothier,  Proc,  civ,,  170 ;  1  Pigeau, 
682  ;  2  Bourjon,  684 ;  Domat,  liv.  3,  tit.  1,  c.  5,  n.  25  ;  Bacquet,  Droits 
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de  justice,  292-3 ;  2  Ferri^re,  col  1367-8  ;  Guyot,  R6p.,  vo.  Priv.  689 ; 

Couchot,  134;  0.  N.,  2101.  [HI.  161.] 

DECISIONS  :— I.  The  Plaintiff  in  a  cause  has  a  right  to  be  collocated,  by 
privilege,  for  all  his  costs  of  suit,  when  such  costs  are  indispensably  necessary  to 

obtain  the  seizure  and  sale  of  the  Defendant's  real  estate Bowbn  Sc  Mbreditb, 

JJ. — Gameau  V3  For  tiny  2  L.  C.  R.,  p.  115. 

2.  A  Plaintiff  has  a  privilege  upon  the  proceeds  of  the  Defendant's  moveable 
effects  for  the  whole  of  his  costs  and  this  privilege  entitles  him  to  be  collocated 
in  preference  to  the  lessor  of  the  house  in  which  the  goods  were  seized,  the  claim 
of  such  lessor  being  for  rent — ^C.  K Jervis  vs  Kelly ^  4  L.  C.  R.,  p.  75. 

3.  A  seizing  creditor  is  only  entitled  to  be  collocated  by  privilege,  upon  the 
proceeds  of  a  judicial  sale,  for  the  costs  of  an  ordinary  action  by  default. — C.  R — 
Denis  vs  St.  Hilaire,  5  L.  C.  R.,  p.  386. 

4.  A  Plaintiff  who  has  executed  against  a  Defendant,  has  a  privilege  for  all 
his  costs  of  action  and  execution,  according  to  the  class  under  which  his  action 
comes,  to  be  taxed  as  in  a  case  decided  upon  the  merits,  ex  parte,  after  enquite. 
— ^0.  R. — Michon  vs  Sleigh,  6  L.  C.  R.,  p.  95. 

5.  Upon  distribution  of  moneys  levied  on  execution,  the  attorney  to  the 
seidng  creditor  has  a  privilege  and  a  preference  only  for  the  costs  of  seizure  and 
not  for  those  incurred  upon  a  judgment. — Smith,  J. — Kerry  vs  Felly,  13  L.  C.  R^ 
p.  163. 

6.  A  Plaintiff  who  has  procured  the  sale  of  the  effects  of  a  Defendant  under 
a  writ  of  execution  is  not  entitled  to  be  paid  out  of  the  proceeds  of  such  sale  the 
full  amount  of  the  costs  incurred  by  him  upon  contestation  of  his  action,  the  costs 
for  which  he  has  a  privilege  being  only  the  costs  as  in  an  action  decided  upon 
the  merits,  ex  parte,  with  enquite, — ^Q.  B. — Alford  4s  City  of  Quebec,  14  L.  C.  B., 
p.  143. 

7.  A  chirographary  creditor  bringing  lands  to  sale  is  entitled  to  be  collocated 

by  privilege  for  costs,  as  in  an  ex  parte  action  without  enquite Q.  'B.^Easttm 

Toionship  Bank  &  Facatid,  2  L.  C.  L.  J.,  p.  270,  17  L  C.  R.,  p.  126. 

8.  The  creditor  who  is  secured  by  hypothec  and  who  takes  a  personal 
action  against  his  debtor,  has  no  privilege  on  the  property  hypothecated  for  the 
costs  thus  incurred. — Mathieu,  J.^^Bricault  dit  Lamarehe  vs  Bricaultdit  Lanuur- 
ehe,  II  R  L.,p.  163. 

9.  Where  a  Defendant  in  an  a<*.tion  for  damages,  which  has  been  dismissed 
with  costs,  causes  an  immoveable  belonging  to  the  Plaintiff  to  be  taken  in  execu- 
tion and  sold  by  the  sheriff,  he  has  a  riglit  to  be  collocated  by  privilege  on  the 
proceeds  of  sale  for  his  costs  of  suit  as  well  as  for  costs  subsequent  to  judgment 
— Q.  B_2ran«ey  dt  Bethune,  7  L.  N.,  p.  133. 

10.  The  Plaintiff  having  sued  out  an  execution  against  the  Defendant,  the 
latter  filed  an  opposition,  which  was  maintained  with  costs.    For  these  costs,  cer- 

tain  real  estate  belonging  to  the  Plaintiff  was  brought  to  sale,    ffeld : ^That  the 

Opposant  could  not  be  collocated  for  and  paid  the  costs  in  question  by  privilege 
and  in  preference  to  the  claim  of  a  duly  registered  hypothecary  creditor.  — C.  R. 
-~-Bruneau  vs  Gagnon^  4  Q.  L.  R.,  p.  316. 

11.  That  when  a  creditor  obtains  judgment  against  a  firm  and  such  judg- 
ment is  subsequently  appealed  from  to  the  Court  of  Queen's  Bench  and  after- 
wards to  the  Lords  of  the  Privy  Council,  such  creditor  has  a  privilege  for  his  ooats 
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in  the  Court  of  first  instance  only,  although  the  judgment  of  such  Court  is  con- 
finned  in  appeal  with  costs Q.  B Beaudry  A  Dunlopf  31  L.  C.  J,  p.  191,  15  R. 

L,  p.  300,  M.  L.  R.,  3  Q.  B.,  p.  278,  13  Q.  L.  R.,  p.  84.^C.  R— M.  L.  R.,  1  S.  C 
p.  443. 

12.  Que  la  cr6ance  di\  locateur  pour  loyer  et  riour  frais  est  privil6gi6e  et 
pT^fi^rable  aux  frais  du  curateur  &  la  cession  des  biens  et  aux  autres  frais  qui 
n'oDt  pas  6t6  faits  au  profit  du  Io;3ateur  ou  dans  son  interSt — Q.  B — DeBelle- 
feuUle  S  Desmaritauj  15  R.  L.,  p.  544,  31  L.  C.  J.,  p.  301,  M.  L.  R.,  3  Q.  B.,  p.  303. 

13.  Que  les  frais  de  defense  ne  sont  pas  privil6gies  et  ne  peuvent  pas  Stre 
aocord^s  par  preference  sur  le  produit  des  biens  saisis  et  vendus  en  execution  du 
jagement  les  octroyant. — C.  R. — Langlois  vs  Corporation  de  Montminy,  13  Q.  L. 
K^p.302. 

See  also  cases  noted  at  C.  C.  1994  and  2009. 


1996*  The  expenses  incurred  in  the  interest  of  the  mass  of  the 
creditors,  include  such  as  have  served  for  the  preservation  of  their 
common  pledge. — 1  Pigeau,  683-4  ;  Pothier,  Proc,  dv.,  193  ;  1  Duran- 
ton,  40 ;  0.  N.,  2102 ;  C.  S.  C,  c.  17,  ss.  10, 11, 14,  41,  ^  3,  80, 84 ;  c.  19, 
88.  8, 10,  23,  24,  §  2 ;  c.  23,  ss.  1,  3,  4,  8 ;  0.  N.,  2098.  [III.  161.] 

1997.  Tithes  carry  with  them  a  privilege  upon  such  crops  as 
are  subject  to  them. — 1  Drapier,  Diocmes,  35,  36,  37  ;  Jouy,  Principea 
des  dixmea,  158,  159,  160, 161,  72  ;  1  Sall6,  Code  des  Curia,  55 ;  2  Du- 
rand  de  Maillane,  356 ;  1  Provost  de  la  Jannfes,  225.  [III.  161.] 

DECISIONS: — 1.  Que  la  dime  est  due  par  celui  qui  a  rScolte  le  grain  et  non 
par  celui  qui  Ta  simplement  fait  battre  et  vanner.  Que  le  priirildge  du  cure  pour 
la  dime  existe  sur  les  r^coltes  qui  y  sont  sujettes  tant  que  le  grHin  reste  en  la 
possession  de  celui  qui  Ta  r6colt4,  mais  seperd  d^s  que  ce  grain  passe,  sansfraude, 
eatre  les  mains  d'un  acqu^reur  de  bonne  foi  pour  valable  consideration.— Q.  B..^ 
Qaudin  A  Ethier,  M.  L.  R.,  1  Q.  B.,  p.  37,  7  L  N.,  p.  382. 

2.  That  when  a  portion  of  a  canonical  parish  civilly  constituted,  is  detached 
by  decree  of  the  bishop,  and  annexed  to  a  canonical  parish  not  civilly  constituted, 
the  tithe  is  due  by  an  inhabitant  of  the  dismembered  parish  to  the  new  cur^ — 
Under  the  old  law  of  France  prior  to  the  cession,  the  bishop  had  the  right  to 
create,  unite  or  divide  parishes  in  the  interest  of  the  church,  having  due  regard 
to  vested  rights,  and  this  condition  of  things  has  not  been  affected  by  the  laws 
enacted  by  the  Province  of  Quebec,  since  the  cession  of  Canada. — Q.  B — Cadot 
k  Ouimetf  M.  L.  R,  2  Q.  B.,  p.  211,  30  L  C.  J.  p.  256.    Cimon.  J — 7  L.  N.,  p.  415. 

3.  Que  pour  Stre  tenu  au  paiement  de  la  dime,  11  faut  avoir  per9U  des  fruits, 
et  que  le  cure  qui  poursuit  pour  dime  doit  prouver  que  le  d6fendeur  a  per^u  des 
fruits  de  la  propri6te  pour  laquelle  il  reclame  la  dime. — C.  R — Seers  dt  Boursier^ 
15  R.  L,  p.  344. 

A  discussion  on  the  question  of  d\mes  is  to  be  found  in  the  Th6mis,  Vol. 
4,  p.  178. 

See  also,  as  to  questions  relating  to  tithes,  cases  noted  at  C.  C.  2219. 
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1999.  The  unpaid  vendor  of  a  thing  has  two  privil^ed  rights : 

1.  A  right  to  revendicate  it ; 

2.  A  right  of  preference  upon  its  price.— jf  L.  19,  De  contra- 
hendd  empt ;  Inst.,  §  41,  De  rerum  divia. ;  Paris,  176,  177 ;  2  Bour- 
jon,  688-9  ;  Tropl.,  Priv.,  n.  180.     [III.  163.]    " 

In  the  case  of  insolvent  traders,  these  rights  must  be  exercised 
within  fifteen  days  after  the  sale.     [III.  382.] 

Amendments : — Article  1998  shall  read  as  follows  : 

"  1999*  The  unpaid  vendor  of  a  thing  has  two  privileged 
rights : 

1.  A  right  to  revendicate  it; 

2.  A  right  of  preference  upon  its  price  ; 

In  the  case  of  insolvent  traders  these  rights  must  be  exercised 

within  fifteen  days  after  the  delivery."     48  V.,  c.  20,  s.  1. — R.  S.  Q., 

art.  5827. 

DECISIONS: — 1.  The  saisie revendieation  by  the  vendor  under  the  177th. 
article  of  the  Couiume  de  ParU^  cannot  validly  issue  without  affidavit. — Stuart^ 
J. — Poston  V8  Thompson,  12  Ij.  C.  R.,  p.  252. 

2.  Suivant  la  jurisprudence  du  Bas-Canada,  le  vendeur  a  terme  a  le  droit  de 
saisir  entre  les  mains  de  son  acheteur  en  d^conRture  la  marchandise  vendue.— 
Monk,  J Leduc  vs  Tourigntff  6  L.  C.  J.,  p.  324. 

3.  The  expression  "  fifteen  days  after  the  sale,  in  the  1998th  article  of  the 

Civil  Code  of  Lower  Canada,  means  after  the  sale  and  delivery. — Monk,  J Bank 

of  Toronto  va  Hingston,^  L.  N.  21,  12  L.  C.  J.,  p.  216. 

4.  En  vertu  des  articles  1998  et  1999  du  Code  Civil  du  Bas-Canada,  dansuue 
cause  de  faillite,  la  revendieation  doit  dtre  faite  dans  les  quinze  jours  apr^s  la 
vente,  et  aussi  dans  les  huit  jours  de  la  livraison  des  effets  revendiqu6s.— Mere- 
dith, C  J. — Sylvestre  vs  Sanders,  3  R.  L.,  p.  446. 

5.  Des  marchandises  vendues  en  Angleterre  et  par  les  vendeurs  transmises 
k  Tagent  de  Tacheteur,  4  Liverpool,  et  par  ce  dernier  transmises  a  ses  mandants 
d.  Montreal,  oCi  elles  furent  deposees  d,  la  douane,  les  acheteurs  dans  le  m§me 
temps  ayant  fait  faillite,  peuvent  dtre  revendiquees  si  elles  ne  sent  pas  payees. — 
Rainville,  J — Darling  vs  Greenwood^  9  R.  L.,  p.  379. 

6.  Que  le  droit  k  la  resolution  de  la  vente,  faute  de  paiement  au  terme  (C. 
C.  1065,  1538  a  1543,)  est  distincte  de  la  revendieation  dans  la  huitaine  des  meu- 
bles  vendus  sans  terme,  et  que  la  premidre  subsiste  aprds  Texpiration  du  d61ai 
fatal  a  la  seconde.  Que  le  crSancier,  qui  a  un  privilege  sur  des  meubles,  pent  Pas- 
surer  par  une  saisie  conservatoire ^Casault,  J Wiser  vs  Murphy,  9  Q.  L.  R.,  p. 

327. 

7.  Que,  ind6pendamment  de  toute  loi  de  faillite,  le  privilege  du  vendeur, 
avec  ou  sans  terme,  ne  dure  que  quioze  joui^,  quand  Pacheteur  est  un  commer- 

9ant  qui  a,  depuis  la  vente,  cessS  sespaiements ^Casault,  J. — Thompson  vs  Dion, 

11  Q.  L.R.,  p.  273. 

8.  La  remise  faite  aux  intim^s  dans  lei  quinze  jours  de  la  vente  des  effets 
par  eux  vendus  k  C,  n'a  caus^  aucun  prejudice  aux  appelants,  qui  sont  les  cr6an- 
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den  de  C,  rm  failli,  attendu  que  sans  oette  remise  les  intimSs  auraient  eu  le 
droit  de  demander  k  dire  pay6s  par  preference  aux  appelants  sur  le  prix  de  ces 
effets,  et  qu'il  n'a  pas  6t6  prouY6  qu*au  temps  de  la  remise  ils  valaient  plus  que  le 
prix  qui  en  6tait  dH  aux  intim^s.— .Que  Pexpression  "  les  quinze  jours  suivant  la 
rente  "  doit  s'entendre  de  la  vente  parfaite,  et  partant  si  les  marchandises  sont 
vendues  au  poids,  au  compte  ou  k  la  mesure  et  non  en  bloc  iC.  C.  1474)  le  delai 
pour  revendiquer  ne  commenoera  k  courir  que  du  moment  oH  elles  auront  6t6 
peaces,  comptees  ou  mesur^es. — Q.  B.^^Thibaudeau  &  MUls,  4  Q.  B.  R.,  p.  201,  M. 
L  R.,  1  Q.  B.,  p.  326 Rainyillb,  J 6  L.  N.,  p.  117. 

199tt.  The  right  to  revendicate  is  subject  to  four  conditions : 

1.  The  sale  must  not  have  been  made  on  credit ; 

2.  The  thing  must  still  be  entire  and  in  the  same  condition  ; 

3.  The  thing  must  not  have  passed  into  the  hands  of  a  third 
party  who  has  paid  for  it ; 

4.  It  must  be  exercised  within  eight  days  after  the  delivery ; 

saving  the  provision  concerning  insolvent  traders  contained  in  the 

last  preceding  article — Ferri^re,  sur  art.  176,  n.  19  ;  2  Bourjon,  689  : 

4  Anc.  Den.  377-8  ;  TropL  Priv.,  nn.  194,  195,  196,  197 ;  2  Troplong, 

VenU,  p.  531;  C.  G,  1623.  [III.  162.] 

DECISIONS  : — 1.  Groods  sold  for  cash,  but  not  paid  for,  may  be  followed  and 
claimed  in  an  action  of  revendication,  provided  that  the  action  be  commenced 
within  eight  days  after  the  transaction,  and  the  goods  have  remained  until  then 
in  the  state  in  which  they  were  delivered. — ^Coubt  op  Appsau. — Aylwin  &  Mc- 
HaUy,  Stuart's  Rep.,  p.  541. 

2.  A.  sells  a  quantity  of  timber  to^B.,  a  part  of  the  price  only  to  be  paid  on 
delivery  of  the  timber.  A.  makes  a  delivery  and  B.  omits  to  pay  any  part  of  the 
price.  Thereupon  A.  brings  an  action  to  rescind  the  contract  of  sale  and  by  pro- 
cess ofsaisie  revendieaiion  attaches  the  timber.  Held  : — ^That  this  action  could 
be  maintained  and  that  the  timber,  so  far  as  it  could  be  identified,  should  be 
restored  to  A. — Court  of  Appeals.^— Ifoore  <k  Dyke,  Stuart's  Rep.,  p.  538. 

3.  Le  vendeur  d'une  chose  mobilidre  a  preflrence  nonobstant  qu'il  ait  donn6 
terme,  et  si  la  chose  se  trouve  saisie  sur  son  dSbiteur,  il  pent  empdcher  la  vente, 
et  il  est  prefere  sur  la  chr>se  aux  autres  crSiuciers. — Court  of  Appbals. — McClure 
k  Kelly  J  2  R.  de  L.,  p.  1 26. 

4.  A  merchant  cannot  claim  to  be  collocated  by  privilege  upon  the  proceeds 
of  goods  sold  by  him,  if  such  goods,  at  the  time  of  the  seizure,  had  been  taken  out 
of  their  bales,  distributed  on  the  shelves  of  the  shop  of  the  purchaser,  mixed  up 

with  his  other  goods  and  exposed  for  sale ^C.  R. — Titu  vs  FairehildSf  6  L  C.  R., 

p.  269. 

5.  In  the  case  submitted,  the  privilege  of  the  unpaid  vendor  of  the  meuble 
sold,  a  paper  machine,  subsisted  while  the  meuble  remained  unchanged  in  form 
and  in  the  purchaser's  possession,  until  payment  of  the  price.  The  meuble  in 
question  retained  in  fact  its  mobiliary  character  unchanged,  continuing  sus- 
ceptible of  removal,  without  injury  to  itself  or  to  the  mill  in  which  it  was  set  up, 
and  ita  mere  location  or pl<u:emeni  in  a  mill  did  not  ipso  facto  make  it  immobil- 
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ized  by  destination  of  law  or  change  its  original  form  or  character.  By  the  legal 
effect  of  the  contract  between  the  vendor  and  purchaser,  the  latter,  the  Defend* 
ant  in  this  cause,  held  the  meuble  precariously  and  as  tenant  only  and  did  not 
deprive  the  vendors,  Opposants,  of  their  property  absolutely  until  after  payment 
of  the  price C.  R. —  Union  Building  Society  vs  Rustellf  7  L.  C.  R.,  P-  374. 

6.  The  vendor  of  goods  sold  on  credit,  avec  Urme,  may  revendicate  the  goods 
in  the  poasession  of  the  vendee  who  has  become  insolvent.  The  privilege  exists 
although  the  goods  have  ceased  to  be  en  totality  in  the  hands  of  the  vendee.   An 

affidavit  is  not  necessary  to  obtain  a  writ  of  aaisie  revendication  in  such  oases 

Monde  LET,  J Robertson  vs  Ferguson^  8  L.  C.  R.,  p.  239. 

7.  The  vendor  has  a  privilege  on  the  goods  sold  d  terme  and  delivered  to  the 
vendor  and  still  in  his  possession,  but  who  has  subsequently  become  insolvent, 
and  such  goods  may  be  attached  by  a  conservatory  process  to  prevent  their  dis- 
appearing.— MoNDBLBT,  J Torrance  vs  ThomaSf  2  L.  C.  J.,  p.  99. 

8.  The  vendor  selling  on  credit,  avec  terme,  may  revendicate  in  the  hands 
of  the  vendee,  who  has  subsequently  become  insolvent,  the  goods  previously 
delivered Mondelet,  J Sinclair  vs  Ferguson^  2  L.  C.  J.,  p.  101. 

9.  Le  vendeur  sans  jour  ni  terme,  non  payS,  pent  revendiquer  sa  marchan- 
dise  entre  les  mains  d'un  tiers  acqu6reur. — Le  fait  que  le  grain  revendiquS  a  6te 
mel6  avec  d*autre  grain  de  meme  espdce,  n'est  pas  un  obstacle  k  la  revendica- 
tion.— Bbrtublot,  J. — Sen6cal  vs  Mill,  4  L.  C.  J.,  p.  307. 

1 0.  The  delivery  contemplated  by  the  I2th  section  of  the  Insolvent  Act  of  1864, 
is  an  actual,  complete,  and  final  one,  and  consequently,  the  delivery  of  goods  to  a 
purchaser's  shipping  agent  in  England,  for  transmission  to  purchaser  in  Canada, 
and  the  entering  of  the  goods  in  bond  here,  by  the  purchaser  s  Custom  House 
broker,  is  not  such  a  delivery  as  will  defeat  the  vendor's  remedy,  under  the  176tii 

and  177th  articles  of  the  Custom'  of  Paris ^Bebthblot,  J Hawksworth  vs  Elliot, 

10L.C.  J.,  p.  197. 

11.  The  unpaid  vendor  of  goods  sold  on  credit  has  no  right  to  revendicate 
or  claim  them. — Mereoitb,  C.  J — Ryan  vs  Chantal,  17  L.  C.  R.,  p.  207. 

12.  The  expression  "  fifteen  days  after  the  sale,''  in  the  1998th  article  of  the 
Civil  Code  of  Lower  Canada,  means  after  the  sale  and  delivery. — ^The  delivery  of 
goods  sold  in  England  to  a  shipping  agent  there,  employed  by  the  vendees,  who 
forwards  them  to  the  vendees  carrying  on  business  in  Montreal,  is  not  such  a 
delivery  as  is  contemplated  by  the  12th  section  of  the  Insolvent  Act  of  1864,  and 
such  goods  may  be  legally  revendicated  by  the  unpaid  vendors  in  the  hands  of 
the  Grand  Trunk  Railway  here,  although  more  than  fifteen  days  elapsed  since 
such  delivery  to  the  shipping  agent. — Monk,  J — Bank  of  Toronto  vs  Hingston, 
12L.C.  J.,  p.  216. 

13  The  reception  here  of  goods  purchased  in  England,  by  their  being  depo- 
sited in  a  bonded  warehouse,  on  an  entry  by  the  purchaser's  Custom  House 
broker,  is  such  a  delivery  as  would  defeat  the  vendor's  remedy  under  the  176th 
and  177th  articles  of  the  Custom  of  Paris,  if  not  exercised  within  fifteen  days  from 
such  delivery Q.  B. — Brown  dt  Hawksworth^  14  L.  C.  J.,  p.  114,  2  R.  L..  p.  182. 

14.  A  saisie  conservatoire  by  an  unpaid  vendor,  for  cash,  of  stones  placed 
on  the  land  of  a  third  pa'-ty,  for  whom  the  purchaser  is  building  a  house,  will  be 
upheld  after  eight  days  from  delivery  to  purchaser,  unless  the  third  party  proves 

a  sale  to  and  payment  made  by  himself  to  purchaser ^Tobbanob,  J. — Lavoie  vs 

Oassant,  14  L.  C.  J.,  p.  225. 
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15.  Le  vendeur  non  pay6  qui  n'a  pas  vendu  sans  jour  et  sans  tenne,  n'a 
que  I'aoiion  en  resolution  et  non  Paction  ea  revendication  oomme  en  droit  romain ; 
encore  qu'il  se  soit  reserve  son  droit  de  propriety  jusqu*^  parfait  paiement  et  le 
droit  de  reprendre  sa  chose,  en  oas  de  non  paiement,  m^ne  sans  prooSd^s  judi- 
ciaires. — Q  B. — Brown  A  Lemieuxj  3  R.  L.,  p>  361. 

16.  According  to  articles  1998  and  1999  of  the  Civil  Code  of  Lower  Canada, 
in  a  case  of  insolvency,  the  revendication  must  be  made  within  fifteen  days  of  the 
Bsle  and  within  eight  days  of  the  delivery  of  the  goods  revendicated. — Meredith, 
C.  J,~JSylve»tre  vs  Sander Sf  15  L.  C.  J.,  p.  303. 

17.  The  unpaid  vendor  of  moveables  has  a  right,  under  art.  1543  of  the  Civil 
Code,  to  demand  the  resolution  of  the  sale,  under  the  circumstances  stated  in 
that  article,  even  after  the  expiration  of  the  eight  days  allowed  for  revendioation 
by  art  1999.  In  an  action  claiming  such  resolution,  the  Plaintiff  has  a  right  to 
attach  the  moveables  by  a  saisie  conseroatoiret  and,  although  his  attachment  may 
be  in  the  nature  of  a  saisie  revendication,  it  will  nevertheless  avail  to  him  as  a 
taisie  conservatoire, — Q.  B Henderson  S:  Tremhlay,  21  L.  C.  J.,  p.  24. 

18.  The  82nd  section  of  the  Insolvent  Act  of  1875  has  not  taken  away  the 
right  of  the  vendor  to  revendicate  goods  sold  by  him  to  th«)  insolvent,  the  price 
whereof  has  not  been  paid. — ToRRA.yoB,  J. — 21  L.  C.  J.,  p.  165. 

19.  See  the  opinion  of  counsel  in  the  matter  of  A.  k  C.  J.  Hope  on  the 
rights  of  unpaid  vendors. — 6  L.  N.,  p.  18. 

20.  A  writ  of  saisie  conservatoire  issued  by  an  unpaid  vendor  and  a  seizure 
thereunder  in  the  hands  of  the  vendee,  then  an  insolvent  under  the  Insolvent 
Act  of  1875,  are  illegal  and  a  judgment  obtained  declaring  such  seizure  valid  will 

be  set  aside  on  a  tierce  opposition  filed  by  the  assignee — Rainville,  J Robertson 

ot  Smithy  23  L.  C.  J.,  p  207. 

21.  Que  le  recours  du  vendeur  non  pay6  de  faire  re^ilier  la  vehte  lorsque  le 
debiteur  est  insolvable,  est  entidrement  distinct  de  son  droit  de  faire  saisir-reven- 
diquer  les  choses  vendue,  et  que  C.  C.  1999  par.  2,  ne  s*applique  pas  k  la  resolu- 
tion de  la  vente.  Que,  par  suite,  le  vendeur  peut  faire  rasilier  la  vente,  m§me 
lorsque  les  marchaniises  vendues  ont  6te  mdlees  au  stock  du  debiteur,  si  elles 
peuvent  dtre  identifiSes — Cimox,  J. — Brown  vs  Labelle,  M.  L.  R.  2  S.  C,  p.  1 14. 

22.  A  cask  of  gin,  which  has  been  tapped,  is  not  within  the  provisions  of 
C.  C.  1999  par.  2 Casault,  J Thompson  vs  Z>io»,  1 1  Q.  L.  R„  p.  273. 

23.  La  vente  sans  terme,  m§me  suivie  de  la  tradition,  ne  transferant  la  pro- 
priety qu^en  autant  que  le  vendeur  est  paye,  celui  ci  peut,  s*il  n'a  pas  6t6  paye, 
revendiquer  dans  les  huit  jours  de  la  livraison,  la  chose  vendue,  si  elle  est  encore 

entre  les  mains  de  Tacheieur.  (C.  C.  1493  and  15U) Q  B Blagdon  &  Lebelj  5 

Q.  L.  R,  p.  87. 

24.  Que  le  vendeur  d'une  chose  non  payee  n*a,  dan^  le  ca?  d*une  cession  de 
biens,  que  quinza  jours  i  comptet*  de  la  vente  pour  exercer  la  rdvendication  qui 

lui  sont  acoordes  par  les  articles  1993  et  1999  du  Code  Civil Mathibu,  J^^Per- 

reault  vs  Abbott^  15  R.  L,  p.  593. 

25.  Saisie  conservatoire  by  unpaid  vendor  of  g  )o  Ik  sold  d  terme,  to  secure 
payment  by  privilege  from  proooeds  of  sale,  th^  purchaser  having  become  insol- 
vent within  fifteen  days  of  delivery.  The  good^  consisted  of  7,000  cigars  in  boxes 
and  had  been  packed  and  shipped  in  one  Urge  wooden  case,  which  case  had  been 
opened  by  the  purchaser  and  the  boxes  exposed  for  sale.  Some  of  those  boxes 
were  broken,  but  6,675  cigars  remained  in  their  respective  boxes  with  the  factory 
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mark,  number  and  revenue  stamp  still  intact  and  these  alone  were  seized.  HM: 
— ^That  the  goods  to  the  extent  seized  were  entire  and  in  the  same  condition  as 
when  sold,  notwithstanding  the  opening  of  the  outer  case,  and  the  seizure  thereof 
was  declared  good  and  valid — Q.  B. — Ooulet  is  Green,  13  Q.  L.  R.,  p.  103. 

2000.  If  the  thing  be  sold  pending  the  proceedings  in  revendi- 
cation,  or  if,  when  the  thing  is  seized  at  the  suit  of  a  third  party,  the 
vendor  be  within  the  delay  and  the  thing  in  the  conditions  prescribed 
for  revendication,  the  vendor  has  a  privilege  upon  the  proceeds  in 
preference  to  all  other  privileged  creditors  hereinafter  mentioned. 

If  the  thing  be  still  in  the  same  condition,  but  the  vendor  be  no 

longer  within  the  delay,  or  have  given  credit,   he  has  a  like  privilege 

upon  the  proceeds,  except  as  regards  the  lessor  or  the  pledgee. — 2  Fer- 

riere,  1326,  1326,  1343,  1367;  Pothier,  Louage,  241-4;    Vente,  322  et 

seq. ;  1  Prevost  de  la  Jannes,  226 ;  2  Bourjon,  688-9  ;  2  Lamoignon, 

151  ;  Tropl.  PHv.,  159 ;  C.  N.,  2102.  [III.  163. 

DECISIONS  : — 1-  Goods  sold  for  cash  and  not  paid  for,  when  taken  away 
may  be  followed  and  claimed  in  the  hands  of  the  purchaser,  in  an  action  of  reven- 
dication, provided  the  suit  be  instituted  within  eight  days  after  the  transaction 
and  that  the  goods  have  remained  in  the  same  state  and  condition  in  which  they 
were  taken. — K.  B — Aylwin  va  McNally^  2  R.  de  L.,  p.  74. 

2.  The  vendor  of  a  chattel  sold,  for  part  of  the  price  of  which  he  has  received 
the  vendee's  promissory  notes  payable  to  his  order,  is,  if  any  of  such  promissory 
notes  be  dishonoured  at  maturity,  privileged,  on  production  of  such  promissory 
notes,  upon  the  proceeds  of  the  chattel  sold  in  his  debtor's  possession  under  a 
writ  of  execution,  for  that  portion  of  the  original  price  represented  by  such  pro- 
missory note  or  notes  so  discounted  and  produced.  Neither  the  exercise  by  the 
vendee  of  rights  of  property  over  the  article  sold,  nor  the  making  of  repairs  there- 
to, will  defeat  the  privilege  of  the  vendor  so  long  as  the  identity  of  the  article 
can  be  established. — Q..B — Noad  S  Lampson,  11  L.  C.  R.,  p.  29. 

3.  The  vendor  of  a  chattel  with  term  of  payment,  has  a  privilege  upon  the 
proceeds  of  such  chattel  sold  in  the  hands  of  the  purchaser  and,  in  the  case  sub- 
mitted, there  was  no  novation  of  the  original  debt  created  for  the  price  of  the 
said  chattel  by  the  acceptance  of  an  hypothec  and  the  granting  of  delay.— Tas- 
OHBRBA.U,  J. — Douglass  vs  Parent,  12  L.  C.  R.,  p.  142. 

4.  In  accordance  with  a  usage  of  trade  in  Montreal,  the  Appellants  borrowed 
from  Brown  a  quantity  of  com,  depositing  a  sum  of  money  as  security  for  its 
return.  Two  or  three  days  before  the  insolvency  of  the  latter,  the  Appellants 
returned  the  corn,  but  neglected  to  exact  the  repayment  to  them  of  the  money 
deposit.  The  com  was  immediately  afterwards  sold  by  Brown  and  the  proceeds 
of  the  sale  subsequently  collected  by  the  assignee  of  the  estate.  Held : — ^That 
the  Appellants  had  no  lien  or  privilege  on  these  proceeds  for  the  amount  of  said 
unreturned  money  deposit Q.  B Borrotoman  d:  Angus,  .^4  L.  C.  J,,  p.  1. 

5.  Que  la  revendication  par  un  vendeur  qui  n'y  a  pas  droit,  ne  lui  conserve 
pas  son  privildge  sur  le  prix  de  la  chose  vendue  pendant  I'inst-ance  en  revendica- 
tion.— 'Casault,  J, ^-Thompson  vs  Dion,  11  Q.  L.  R.,  p.  273. 
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SOOl*  Creditors  having  a  right  of  pledge  or  of  retention  rank 
according  to  the  nature  of  their  pledge  or  of  their  claim.  This  pri- 
vilege cannot  however  be  exercised,  unless  the  right  is  still  subsist- 
ing, or  could  have  been  claimed  at  the  time  of  the  seizure,  if  the  thing 
have  been  sold.— Pothier,  PropriiU,  343  ;  DdpSt,  74,  Vente,  323,  426, 
Prit  A  vsage,  43,  ChoHe-partie,  90,  Louage  d'ouvrage,  406,  MandcU, 
59,  Proc.  civ,,  192 ;  Paris,  181,  182 ;  Ferri^re,  sur  art.  181,  n.  1 ;  2 
Grenier,  Hyp,,  298 ;  18  Duranton,  509 ;  Tropl.,  Nantiss.,  97,  100,  297, 
451 ;  C.  S.  0.,  c.  28,  s.  90,  §  3,  s.  91 ;  Den.,  Actes  de  notoriiti,  108-9 ; 
2  Bourjon,  691 ;  C.  N.,  2102.     [III.  163.] 

DECISIONS  : — 1.  A  carter  who  has  the  care  of  a  carriage  has  a  right  of  reten- 
tion on  such  carriage  for  payment  of  wages.-  K.  B.^^Ryland  vs  Gingras,  3  R.  de 
L,  p.  300. 

2.  The  master  of  a  vessel  has  a  privilege  for  the  amount  of  his  wages  as 
against  such  vessel  preferable  to  a  party  claiming  under  an  assignment  by  way  of 
mortgage.  Persons  technically  .known  as  "  material  men  "  preser?e  their  privilege 
upon  a  ship  or  vessel  for  their  wages  and  for  materials  furnished  only  so  long  as 
they  retain  possession  of  such  ship  or  vessel. — C.  R  — Frechette  vs  Gosselin,  I  L.  C« 
K,  p.  145. 

3.  A  merchant's  clerk  has  no  privilege  or  lien  upon  the  goods  of  his  em- 
ployer for  any  sum  of  money  which  may  accrue  aod  become  due  to  him  after  the 
institution  of  the  action. — C.  R. — Poutri  vs  Pouiri,  6  L.  C.  R.,  p.  463. 

4.  A  Defendant  in  an  action  en  revendicaiion  has  no  droit  de  retention  until 
he  be  paid  his  fees  and  expenses  {frais  de  garde)  as  gardien  judiciaire  in  an 
action  of  revendication  against  the  Plaintiff  as  Defendant,  the  action  having  been 
dismissed  and  the  judgment  notified  to  the  guardian — Monoelet,  J. — Poutri  & 
Laviolette,  9  L.  C.  R.,  p.  360. 

5.  A  maritime  lien  is  not  indelible  but  may  be  lost  by  delay  to  enforce  it, 
when  the  rights  of  other  persons  have  intervened. — ^Vice  Admiralty  Court,  Black, 
J— In  re  "  The  Haidee  ",  10  L.  C.  R ,  p.  101. 

6.  Seamen*8  wages  are  privileged  and  are  payable  in  preferences  to  the 
mortgages  due  upon  a  steamboat  navigating  Canadian  waters. — (Name  of  Court 
and  Judge  not  given.)     A.  D.  1858. — Mitchell  &  Cousineau^  7  L.  C.  J.,  p.  218. 

7.  A  captain  has  no  lien  for  wages  on  the  vessel  of  which  he  is  captain. — 
Smith,  J — Jasmin  vs  Lafantaisiej  7  L.  C.  J.,  p.  119,  13  L.  C.  R.,  p.  226. 

8.  Under  the  common  law  of  France,  which  is  in  force  in  Lower  Canada,  a 
captain  of  a  barge  has  a  lien  upon  it  for  his  wages  so  long  as  he  remains  on  board. 
Under  the  common  law  of  France  in  force  in  Lower  Canada  the  lien  of  a  captain 
of  a  barge  for  wages  includes  the  right  of  seizure  before  judgment,  without  the 
formality  of  an  affidavit  as  required  by  chapter  63  of  the  Consolidated  Statutes 
of  Lower  Canada,  such  right  being  in  the  nature  of  a  saisie  conservatoire. — 
Honk,  J,—Dubeault  vs  Robertson,  8  L.  C.  J.,  p.  333. 

9.  Le  maitre  ou  capitaine  du  navire  n'a  aucun  lien  ou  privilege  sur  le  navire 
pour  ses  gages C.  R — Delisle  vs  L^uyer,  15  L.  C.  J.,  p.  262. 

10.  Le  capitaine  d'une  barge  n*a  pas  le  droit  ni  le  privilege  de  prendre  une 
saisie  conservatoire  sur  la  barge  pour  le  dernier  voyage.— -C.  R — Dagenaisvs 
Vouglasj  16  L.  C.  J.,  p.  109. 
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11.  L'ouvrierou  homme  de  cage  employ^  dans  !es  chantiers  de  bois  en 
Canada,  n'a  aucun  droit  de  retention  par  voie  de  saisie,  privilege  ou  droit  de  de^ 
nier  6quipeur  et  est  mal  fon  i6  en  droit  de  faire  pratique r  une  saisie  conserva- 
toire sur  les  radeaux  formes  dei  arbres  de  la  fordt  quUl  a  confectionnds  cd 
radeaux Q.  ^,.^Graham  A  CoUj  16  L  C.  J.,  p.  307. 

12.  The  proprietor  of  a  lot  has  no  lien  or  right  of  retention  on  the  building 
materials  delivered  there  for  the  purpose  of  being  incorporated  in  a  building  in 

course  of  erection  on  such  lot,  so  long  as  they  are  not  so  incorporated. Bbetrs- 

LOT,  J. — MeOauvran  vs  Johnson f  16  L.  C.  J.,  p.  254. 

13.  Stewart  was  assignee  to  the  estate  of  L6ger  dii  Parisien  under  the 
Insolvent  Act  of  1869.  The  defendant,  a  carriage  maker,  was  in  possession  of  a 
carriage  which  had  been  repaired  by  him.  ffdd : — That  the  Insolvent  Act  did  not 

deprive  the  Defendant  from  his  right  of  retention  or  lien  for  his  repairs. Mao- 

KAT,  J^^JSiewart  vs  Ledouxj  2  R  C,  p.  482. 

14.  L*ouvrier  employ^  dans  les  chantiers  de  bois,  en  Canada,  a  un  privilege 
sur  le  bois  ainsi  confectionn6  et  a  droit  &  la  saisie  conservatoire  sur  les  radeaux 
formes  de  ce  bois.  Semble : — ^Que  c'est  le  droit  du  dernier  ^quipeur.— C.  R — C5U 
vs  Graham^  3  R.  L.,  p.  571. 

15.  Un  honmie  de  cage  n'est  pas  un  dernier  Squipeur  de  la  cage  qu*il  a 
^quip6e  et  voitur6e.  II  n'a  sur  cette  cage  aucun  privilege  lui  donnant  droit  de 
retention  pour  le  prix  de  ses  cages  dus  pour  la  fabrication,  la  conservation  et  le 
voiturage  de  cette  gage.  II  pent  avoir  an  privilege  sans  droit  de  r6tentionf  mais 
la  loi  ne  pourvoit  pas  au  moyen  de  lui  conserver  son  droit  Semble,  d'aprds 
THon.  Juge  Drummond,  que  rendu  au  terme  de  son  voyage,  un  homme  de  cage 
pent  avoir  un  droit  de  retention  et  la  saisie  conservatoire,  pour  exercer  ce  droit 
centre  qui  veut  Ten  d^poss^der  par  force— Q.  B. — Oraham  A  C6Uf  4  R.  L.,  p.  3. 

16.  Celui  qui  a  r6par6  un  chaland  ou  une  barge  a  sur  ce  chaland  ou  cette 
barge  le  droit  du  dernier  6quipeur  et  quMl  pent  6maner  une  saisie-arr^t  avant 
jugement  pour  le  montant  de  ses  reparations,  m§me  lorsque  le  propri^taire  du 
chaland  a  %ih  plusieurs  mois  en  possession  depuis  les  reparations. — Lorangbr,  J. — 
Oirard  vs  St  LouiSy  6  R.  L.,  p.  45. 

17.  Raftsmen  have  no  privilege  of  retention  as  to  the  raft  upon  the  timber 
of  which  they  have  worked. — ^Meredith,  C.  J. — Duguay  vs  Fleurantf  1  Q.  L.  R, 
p.  87. 

18.  Un  homme  de  cage  n'a  aucun  privilege  pour  ses  gages,  lui  donnant 
droit  de  retention  sur  la  cage  qu*il  a  fabriquSe,  conserv6e  et  voiturSe. — Meredith, 
C.  J. — Sawers  vs  Connolly^  I  Q.  L  R.,  p.  383.  ^ 

19.  The  privilege  for  wages  of  the  master  and  crew  of  ships  for  the  last 
voyage  does  not  apply  to  a  balance  of  wages  of  a  season's  continuous  navigation 
in  the  St  Lawrence  and  lakes  in  trips  of  a  few  days  duration,  even  when  the 
master  and  crew  sign  articles  for  the  season  and  are  paid  by  the  month  and  not 
by  the  trip— C.  IL^D^Aoust  (k  McDonald,  22  L.  C.  J.,  p.  79,  1  L.  N.,  p.  218. 

20.  The  privilege  upon  vessels  for  furnishing  the  ship  **  on  his  last  voyage  " 
does  not  apply  to  supplies  furnished  during  the  whole  season  of  navigation,  though 

the  vessel  be  one  making  short  trips  in  inland  waters.— Johnson,  J Owens  S 

Union  Bank^  1  L.  N.,  p.  87. 

See  also  cases  noted  under  Lease  and  Hire  (C.  C.  1697)  and  the  other  contracts 
to  which  privilege  attaches. 
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2001^  Privileged  funeral  expenses  include  only  what  is  suitable 
to  the  station  and  means  of  the  deceased,  and  are  payable  out  of  all 
his  moveable  property. 

They  include  the  mourning  of  the  widow,  within  the  same 
restriction. — -jf  L.  14,  §  1,  L.  45,  De  religiosis]  L.  17,  De  rebus  aucto- 
ritate  jvdicis ;  Bacquet,  Droits  de  justice,  c.  21,  n.  273  ;  2  Ferri^re, 
1367, 1369,  1370  ;  1  Pigeau,  682-5-6 ;  N.  Den.,  Frais  funiraires ; 
Guyot,  IWp.,  vo.  PHv.y  689  ;  Pothier,  Proc.  civil.,  170 ;  2  Bourjon,  687 ; 
Lacombe,  Frais  fun&aires ;  Loiseau,  Des  Ojffices,  liv.  3,  c.  8,  nn.  23, 
50 ;  Trop.,  Priv.,  nn.  76,  134,  135 ;  18  Revue  Wolowski,  213 ;  C.  N., 
2101.  [in.  163.] 

DECISION  : — Les  frais  funerftires,  dSclarSs  privileging  sur  les  immeubles  par 
I'artide  2009  comprennent  ce  qui  est  de  convenance  &  l'6tat  et  k  la  fortune  du 
d^funt  an  temps  de  son  dec^s  et  non  &  un  temps  ant^rieur. — C.  R. — Beaudry  vs 
Dtfjordins^  4  R.  L.,  p.  555. 

304I8.  The  expenses  of  the  last  illness  include  the  charges  of 
the  physicians,  apothecaries  and  nurses  during  the  illness  of  which 
the  debtor  died,  and  are  taken  out  of  all  the  moveable  property  of 
the  deceased. 

[In  cases  of  chronic  disease,  the  privilege  avails  only  for  the 
expenses  during  the  last  six  months  before  the  decease.] — Pothier, 
Proc.  civ.,  170;  1  Pigeau,  645  ;  2  Bourjon,  688;  Lacombe,  vo.  Prdfi- 
rence,  65 ;  Bacquet,  Droits  de  justice,  c.  21,  n.  274  and  pp.  294-5 ; 
TropL,  Priv.,  nn.  157  et  seq. ;  18  Revue  de  Wolowski,  214  ;  C.  N.,  2101 ; 
C.  L,  3167 ;  Code  des  Etats  Romains,  65.  [III.  163  to  165.] 

DECISIONS: — 1*  Lestraisdela  derni^re  maladie,  pour  lesquels  I'art.  2003 
accorde  le  pririlege  sur  les  meubles,  et  I'art.  2009  sur  les  immeubles,  doivent 
dtre  proportionn^s  k  T^tat  et  k  la  fortune  du  d6funt  et  limit^s  k  ce  qui  est  n^oes- 
saire  k  son  genre  de  maladie — C.  R. — Beaudry  vs  DesjardinSf  4  K.  L.,  p.  559. 

2.  La  parent^  entre  le  m6decin  reclamant  la  valeur  de  ses  services  profes- 
sionnels  donnas  durant  la  derni^re  maladie  et  le  d^funt,  n'est  pas  un  motif  16gal 
pour  donner  lieu  k  une  reduction  de  sa  cr6ance,  nonobstant  que  des  mMecins 
plus  rapproch69  de  la  residence  du  d6funt  auraient  pu  le  soigner.  L'insolvabilit^ 
da  defunt  n*est  point  non  plus  un  motif  l^gal  pour  operer  une  reduction  de  la 
cr^Dce  du  medecin.  L'enregistrement  d'un  bordereau  des  frais  de  dernidre  ma- 
ladie sur  I'immeuble  alors  sous  saisie,  dans  le  dSlai  fix6  parlaloi,  est  valable. — C.  R. 
'^Beaudry  vs  DesjardinSf  15  Jj.  C.  J.,  p.  267. 

3.  A  claim  for  medical  attendance,  though  in  its  nature  a  debt  of  the  com- 
manity,  may  be  recovered  from  the  personal  heirs  of  the  wife  deceased,  notwith- 
standing their  renunciation  of  the  communauUdehiens Papinbau,  J Perronet 

vs  Elienncj  I  L.  N.,  p.  471. 

2©0#«  The  municipal  taxes  which  rank  before  all  other  privi- 
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leged  claims  hereinafter  mentioned,  are  limited  to  taxes  on  persons 
and  personal  property  imposed  by  certain  mimicipalities,  and  taxes 
to  which  a  like  privilege  is  attached  by  special  statutes. — 14-15  Vict, 
c,  128,  s.  77  ;  c.  130,  s.  1.     [III.  165.] 

2005.  The  privilege  of  the  lessor  extends  to  all  rent  that  is  due 
or  to  become  due  under  a  lease  in  authentic  form  ;  if  the  lease  be  not 
in  authentic  form,  the  privilege  can  only  be  claimed  for  three  overdue 
instalments  and  for  the  remainder  of  the  current  year. — 2  Ferri^re, 
1367-8,  1323-4,  1384-5  ;  2  Bourjon,  685 ;  Pothier,  Proc.  civ.,  170, 171 ; 
194 ;  1  Couchot,  134  ;  Guyot,  Rep.,  vo.  Priv.,  689  ;  Actes  de  notorieU, 
15  mars,  1702 ;  24  mars,  1702 ;  20  Isambert,  407  ;  C.  S.  L.  C,  c.  40,8. 
16 ;  C.  N..  2102.     [III.  165.] 

Amendment :  Article  2005  shall  read  as  follows : 

'*  SSOOS*  The  privilege  of  the  lessor  extends  to  all  rent  that  is 
due  or  to  become  due,  under  a  lease  in  authentic  form. 

But  in  the  case  of  the  liquidation  of  property  abandoned  by  an 
insolvent  trader  who  has  made  an  abandonment  in  favor  of  his  credit- 
ors, the  lessor's  privilege  is  restricted  to  the  whole  of  the  rent  due 
and  to  become  due  during  the  current  year,  if  there  remain  more  than 
four  months  to  complete  the  year  ;  and  if  there  remain  less  than  four 
months  to  complete  the  year,  to  the  whole  of  the  rent  due  and  to  the 
rent  becoming  due  during  the  current  year  and  the  whole  of  the  fol- 
lowing year. 

If  the  lease  be  not  in  authentic  form  the  privilege  can  only  be 

claimed  for  three  overdue  instalments  and  for  the  remainder  of  the 

current  year."  C.  C,  2005 ;  49-50  V.,  c.  12,  s.  3.— R.  S.  Q.,  art.  5825. 
DECISIONS  : — 1.  Casey's  personal  estate  was  seized  and  sold.  He  had  the 
use  and  occupation  of  Boissoau^s  premises  since  Miay,  without  any  lease.  Boisseau 
claimed  a  privilege  for  the  then  current  quarter,  expiring  on  the  Ist  August,  and 
for  the  three  quarters  to  become  due  on  the  1st  May  following.  Held: — ^That  he 
had  a  privilege  for  the  whole  year,  the  quarter  due  the  1st  of  August  and  the 
three  quarters  due  the  1st  May  following.     In  other  words,   that  in  Quebec  the 

privilege  of  the  landlord  extends  to  the  expiration  of  the  current  year Duval 

&  Oaron,  J. — Earl  vs  Casey ^  4  L.  C.  R.,  p.  30. 

2.  The  judgment  of  the  Superior  Court  to  the  effect  that  a  landlord  has  a 
privilege  for  the  whole  year,  the  quarter  due  the  1st  August  and  the  three 
quarters  to  become  due  the  1st  May  following-^n  other  words,  that  in  Quebec  the 
privilege  of  the  landlord  extends  to  the  expiration  of  the  current  year — was  con- 
firmed  in  appeal. — Q.  B — Tyre  A  Boisseauj  4  L.  C.  R.,  p.  466. 

3.  On  an  opposition  claiming  a  privilege  for  rent,  the  Court  held  that  th« 
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opposant  oottld  only  have  a  lUn  by  verbal  lease  for  three  terms  and  the  current 
one.  (A.  D.  1826. — Name  of  Court  and  judge  not  given.) — Ricard  vs  St-DmU^  3 
R.  Ly  p.  456. 

4.  This  was  an  appeal  from  a  ju  igment  settling  the  amount  of  the  claim  of 
a  landlord  against  the  insolvent  estate  of  his  tenant.  The  judgment  only  allowed 
him  S800  damages  for  the  unexpired  lease,  in  place  of  $4,500  for  the  six  years 
claimed  by  him.  The  evidence  showed  that  the  lease  gave  the  tenants  the  right 
to  terminate  it  on  the  1st  May,  1880,  by  giving  six  months*  previous  notice.  The 
insolvency  took  place  in  1879  and  the  lease  was  terminated  by  the  creditors  in 
the  Ist  May,  1879,  from  which  term  the  landlord  recovered  possession,  and  the 
Court  of  first  instance,  considering  the  fact  that  the  lease  might  have  terminated 
on  the  1st  May,  1880,  in  only  allowing  one  year's  damages,  mamely  $800,  was  not 
in  error.    Judgment  confirmed ^C.  R — Stafford  va  Joseph^  4  L.  N.,  p.  51. 

5.  Que  dans  une  saisie  gagerie  par  droit  de  suite  pour  loyer  non  6chu,  la 
saisie  doit  dtre,  le  nouveau  locateur  Stant  mis  en  cause,  declar§e  tenant  e  jusqu'4 
la  fin  du  premier  bail,  si  la  defenderesse  ne  pale  pas  plus  t6t  le  montant  du  loyer, 
oa  si  le  bail  n'est  pas  r6sili6  ou  resolu  aupiravant,  et  la  defenderesse  doit  dtre 
oondamnee  a  payer  les  d^pens — Casault,  J .^^Sansfapon  vs  Boucher ,  6  Q.  L.  R.| 
p.  384. 

2008*  Domestic  servants  and  hired  pei*sons  are  next  entitled  to 
be  collocated  by  preference  upon  all  the  moveable  property  of  the 
debtor  for  whatever  wages  may  be  due  to  them,  for  a  period  not 
exceeding  [one  year  previous  to  the  time  of  the  seizure  or  of  the 
death]. 

Clerks,  apprentices  and  journeymen  are  entitled  to  the  same  pre- 
ference, but  only  upon  the  merchandise  and  effects  contained  in  the 
store,  shop  or  workshop  in  which  their  services  were  required,  [for  a 
period  of  arrears  not  exceeding  three  months]. 

Those  who  have  supplied  provisions  have  likewise  a  privilege, 
concurrently  with  domestic  servants  and  hired  persons,  for  the  sup- 
plies furnished  during  the  last  twelve  months. — Domat,  liv.  3,  tit.  1, 
sec.  5 ;  2  Bourjon,  688 ;  Guyot,  vo.Priv.,  689  ;  Pothier,  Proc,  civ,,  172-3 ; 
I  Pigeau,  685  ;  Tropl,  Priv,,  142-3-4 ;  Pont,  Priv.,  n.  79  ;  C.  N.,  2101. 
[in.  165.] 

DECISIONS: — 1-  The  privilege  of  a  clerk  in  a  mercantile  house  is  confined 
to  wages  due.— C.  R. — Earl  V8  Casey ^  4  L.  C.  R.,  p.  174. 

2.  A  merchant's  clerk  has  no  privilege  or  lien  upon  the  goods  of  his  em 
plofer  for  any  sum  of  money  which  may  accrue  and  become  due  to  him  after  the- 
institution  of  the  action — C.  R. — PouirSva  Foutr£j  6  L.  C.  K.,  p.  463. 

3.  In  an  action  for  salary,  the  employer  being  insolvent,  Heidi  That  a  tender 
of  the  arrears  due,  together  with  one  month's  salary  after  the  time  Plaintiff 
ceased  to  be  employed,  was  sufficient,  though^he  was  engaged  for  a  year,  of  which 
four  months  had  not  expired  — Q.  B Ouellette  Jk  BadeauXj  1  L.  C.  L.  J.,  p.  57. 

4.  Journeymen  have  no  privilege  under  the  Insolvent  Act,  1875,  on  the  pro- 
ceeds of  the  sale  of  book  debts  for  the  payment  of  their  wages. — C.  R. — Btaulieu 
df  Dupuy,  21  L.  C.  J.,  p.  304. 
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5.  Des  ouvriers  et  journaliers  qui  travalllent  dans  une  carridre  n*ont  pas  de 
privilege  sur  les  outils  servant  k  Fexploitation  de  la  carridroi  ni  sur  la  pierre  qui 
en  est  extraite  et  taillee,  surtout  quand  ces  outils  n'appartiennent  pas  &  celui 
qui  a  employ^  les  ouvriers — C.  R.-^PrSoost  V9  Wilson,  22  L.  C.  J.,  p.  70. 

6.  Gray  claimed  by  privilege  $70  for  wages  earned,  at  the  rate  of  $1.50  per 
day,  within  the  three  months  immediately  preceding  the  insolvency.  Gray  was 
a  blacksmith  and  day  labourer  and  claimed  the  sum  of  money  as  if  he  were  a 
clerk  in  the  employ  of  the  bankrupt.  Held :  That  a  man  who  proves  no  service 
or  hiring,  save  from  day  to  day,  has  no  privilege.— Maokat,  J. — Van  AUiyne  V9 
Gray,  2  L.  N.,  p.  302. 

7.  The  furnisher  of  coal  for  household  consumption  has  a  privilege  for  sup- 
plies furnished  during  the  preceding  twelve  months. — Torbanob,  J. — Exchange 
Bank  of  Canada  vs  Murray ^  4  L.  N.,  p.  140. 

8.  That  the  privilege  granted  by  article  2006  of  the  Civil  Code,  does  not 

apply  to  the  travelling  agent  {eommis  voyageur) — Stuast,  J Robs  vs  Foriutj  8 

Q.  L.  R.,  p.  15, 1 1  R.  L.,  p.  337. 

9.  Que  le  fournisseur  de  provisions  k  un  hdtelier  n'a  pas  de  privilege ;  et 
que  si  rhdtelier  vit  avec  sa  famille  dans  Thdtel  qu'il  ezploite,  le  privilege  n'existe 
que  pour  la  proportion  des  provisions  qui  a  servi  k  le  nourrir,  \\i\  et  sa  famille.—. 
C.  R Ro88  vs  Blouin,  11  Q.  L.  R.,  p.  9. 

10  That  the  word  ''clerk'*  in  C.  C.  2006,  includes  a  commercial  traveller, 
whose  services  were  required  in  the  store  of  his  employer  containing  the  goods 
on  which  the  privilege  is  claimed  .^.Torrakoe,  J. — Harris  S  Heyneman,  M.  L  R., 
1  8.  C,  p.  191. 

11.  The  above  case  was  taken  to  appeal,  where  it  was  doubted  but  not  de- 
termined, whether  such  privilege  enured  to  a  commercial  traveller ^Q.  B.— 

Heyneman  <k  Harris,  M.  I^  R.,  2  Q.  B.  p.  466. 

12.  Que  le  conducteur  (foreman)  d'une  manufacture  de  chaussures  n'apas, 
pour  son  salaire,  de  preference  sur  le  produit  de  la  vente  de  la  manufacture.  Que 
le  privilege  sur  les  meubles  ne  porte  pas  sur  les  meubles  immobilises  par  destina* 
tion  ou  par  la  loi — C.  R — Rocker  vs  Chevalier,  M.  L.  R.,  2  S.  C,  p.  1 39. 

2007*  The  privileges  upou  ships,  upon  their  cargo  and  their 
freight,  are  declared  in  the  title  Of  Mercliant  Shipping. — C.  C.  P.,  606 
et  seq.     [Ill  165]. 

20D8*  Other  rules  concerning  the  collocation  of  certain  privil- 
eged claims,  are  to  be  found  in  the  Code  of  Civil  Procedure.  [Ill  165.] 

SECTION  II — OF  PRIVILEGES  UPON  IMMOVEABLES. 

2009.  The  privileged  claims  upon  immoveables,  are  hereinafter 
enumerated  and  rank  in  the  following  order : 

1.  Law  costs  and  the  expenses  incurred  for  the  common  interest 
of  the  creditors ; 

%,  Funeral  expenses,  such  as  declared  in  the  article  2002,  when 
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the  proceeds  of  the  moveable  property  have  proved  insufficient  to  pay 
them ; 

3.  The  expenses  of  the  last  illness,  such  as  declared  in  article 
2003,  and  subject  to  the  same  restriction  as  funeral  expenses ; 

4.  The  expenses  of  tilling  and  sowing  ; 

5.  Assessments  and  rates  : 

6.  Seigniorial  dues ; 

7.  The  claim  of  the  builder,  subject  to  the  provisions  of  article 
2013; 

8.  The  claim  of  the  vendor. 

9.  Servant's  wages,  under  the  same  restriction  as  funeral 
expenses. — 1  Couchot,  152,  153 ;  Pothier,  Hyothiques,  451  et  aeq., 
Proc.  Civ.,  231  et  seq.;  1  Pigeau,  810,  814,  685;  H^ricourt,  cap.  11, 
s.  1.  nn.  3,  4,  5 ;  Grenier,  sur  Edit  de  1771,  pp.  371,  375  ;  C.  S.  L.  C, 
cap.  15,  sec.  76 ;  cap.  18,  sec.  32 ;  cap.  24,  sec.  56,  §  15 ;  cap.  37, 
sec.  8 ;  cap.  41,  sec.  50 ;  C.  N.,  2103,  2104.     [III.  165.] 

Amendment : — The  following  article  is  added  after  article  2009 : 

"  2000a.  Companies  for  stoning  roads  have  a  privilege  upon  the 
lands  of  all  persons  bound  to  the  maintenance  of  the  road  and  being 
shareholders  to  the  amount  of  their  contribution  on  account  of  such 
lands  and  a  privilege  upon  all  roads  belonging  to  persons  not  being 
shareholders  bound  to  the  maintenance  of  the  road,  for  three  years  of 
such  maintenance. 

Notwithstanding  the  provisions  of  article  2009  and  2015,  these 
privileges  rank  immediately  after  municipal  assessments. 

A  sale  under  execution  shall  not  free  the  lands  sold  from  the 

privilege  of  the  company  for  the  payment  of  instalments  not  yet  due 

and  of  the  annual  rent  to  become  due."  33  V.,  c.  32,  ss.  31,  32  and  33. 

— R  S.  Q.,  art.  5829. 

DECISIONS: — The  special  privilege  of  the  bailleur  defonds  is  preferable  to 
the  general  privilege  of  a  physician  for  yVat^  of  the  last  illDess,  upon  the  proceeds 
of  immoveables,  even  though  there  should  be  moveables  out  of  the  proceeds  of 
which  such  physician  can  be  paid. — ^Stuart,  J,-^T(ischereau  vs  De  Lagorgendi^rtj 
9  L.  C.  R.,  p.  497. 

2.  Les  frais  de  la  demande  ne  sont  pas  privilegi6s,  si  la  cr6ance  t^clamSe  ne 
I'est  pas  ;  ils  doivent  suivre  le  sort  de  la  cr^ance. — C.  R. — Lalande  vs  Rowley f 
1  L  C.  J.,  p.  274. 

3.  Les  frais  fun6raires  declares  privil6gies  sur  les  immeubles  par  Part.  2009, 
oomprennent  ce  qui  est  de  convenance  4  T^tat  eta  la  fortune  du  d^funt,  au  temps 
de  son  d^c^s  et  non  &  un  temps  ant^rieur.  II  peut  §tre  de  convenance  d'accorder 
des  funSrailles  au-dessus  de  la  derni^re  classe  4  un  defunt  reconnu  insolvable  si 
■on  6tat  I'exige,  quand  m6me  sa  fortune  ne  sufBrait  pas  m#me  a  payer  ses  dettes. 
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Le  privilege  en  est  conserve,  s'il  est  enregistre  sur  bordereau,  suivant  Tart.  2107 
C.  C.|  en  la  forme  et  dans  les  delais  presents  dans  Tart.  2106  et  aftecte  m§me  on 
immeuble  d6j4  sous  saisie  au  temps  de  la  mort  du  dSfunt,  et  qui  est  ensuite 
vendu  en  vertu  de  cette  saisie.  Celui  qui  a  paye  les  frais  funSraires  du  d^funt,  et 
qui  a  fait  enregistrer  son  privilege  sur  ces  immeubles  dont  le  certificat  du  r^gis- 
irateur  fait  mention,  a  droit  cependant  aux  frais  d^opposition  parce  qu'il  est  neces- 
saire  qu'uue  telle  opposition  soit  produite  pour  ^tablir  que  le  d^funt  n'a  laiss^ 
aucun  meuble.— -C.  R.-— J^caudt^  vs  Desjardinsy  4  R.  L.,  p.  555. 

4.  Que  les  frais  faits  pour  obtenir  le  renvoi  d'une  tierce  opposition,  ayant 
pour  objet  d'emp^cher  la  vente  d'un  immeuble  par  le  Sharif,  sont  des  frais  sur  les 
incidents  de  la  saisie  et  n6cessaires  pour  arriver  k  la  vente  de  Timmeuble,  et 
oomme  tels  doivent  prendre  rang  par  privilege  comme  frais  de  justice. — Rain- 
viLLB,  J. —  VaUlaneouri  vs  Collette,  24  L.  C.  J.,  p.  302. 

5.  Where  a  Defendant,  in  an  action  of  damages,  which  has  been  dismissed 
with  costs,  causes  an  immoveable  belonging  to  the  Plaintiff  to  be  seized  and  sold 
by  the  Sheriff,  he  is  entitled  to  be  collocated  by  firivilege  for  such  costs  on  the 
proceeds  of  sale  even  as  against  a  prior  hypothecary  creditor. — Q.  B. — Tangey  & 
Bethune,  M.  L.  R.,  1  Q.  B.,  p.  28. 

6.  Que  le  conducteur  (foreman)  d'une  manufacture  de  chaussures  n'a  pas, 
pour  son  salaire,  de  preference  sur  le  produit  de  la  vente  de  la  manufacture. — 
C.  R.—- BocA«r  vs  Chevalier ,  M.  L.  R.,  2  S.  C,  p.  139. 

7.  The  costs  of  an  action  brought  by  a  creditor  to  set  aside  as  fraudulent  a 
deed  of  sale  of  property  made  by  his  debtor,  are  not  privileged  as  against  a  third 
party,  owner  of  an  undivided  interest  in  the  said  property,  and  who  has  neglected 
to  fyle  an  opposition  afin  de  distraire  to  the  sale  by  the  Sherif,  but  who  fyles  an 
opposition  afin  de  conserver  in  the  proceeds  of  the  sale. — ^Brooks,  J. — Eastern 
Townships  Bank  vs  Beckett,  1 1  L.  N.,  p.  50. 

See  also  cases  noted  at  C.  C.  1994  and  1995. 


201 0.  The  privilege  for  expenses  of  tilling  and  sowing  attaches 
upon  the  price  of  immoveables  sold  before  the  harvest  is  gathered,  to 
the  extent  only  of  the  additional  value  given  by  such  tilling  and  sow- 
ing.— H6ricourt,  loc,  cit.,n,  8  ;  1  Pigeau,  685,  810,  814;  Pothier,  Pro. 
cm,  261.  [III.  167.] 

2011*  The  assessments  and  rates  which  are  privileged  upon  im- 
moveables are: 

1.  Assessments  for  building  or  repairing  churches,  parsonages  or 
church-yards  ;  but  in  cases  where  an  immoveable  has  been  purchased 
from  the  person  who  does  not  profess  the  Roman  Catholic  religion, 
before  it  was  assessed  for  such  purposes,  the  privilege  for -such  assess- 
ment must  rank  after  the  vendor's  claim,  and  all  privileges  and  hypo- 
thecs anterior  to  such  purchase  ; 

2.  School  rates ; 

3.  Municipal  rates,  of  which  however  only  five  years  of  arrecurs 
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besides  the  current  year,  can  be  claimed,  without  prejudice  to  cases 

under  special  statutes  establishing  a  shorter  prescription. 

These  claims  are  privileged  only  upon  the  immoveable  specially 

assessed,  and  the  last  two  rank  concurrently  after  those  mentioned  in 

paragraph  1. — 1  Pigeau,  810 ;  C.  S.  L.  C,  c.  18,  s.  32  ;  c.  15,  s.  76  ;  c 

24,  s.  56,  §  15  ;  8.  61.     [III.  167.] 

DECISIONS : — !•  The  corporation  of  the  City  of  Quebec  has  no  privilege 
upon  immoveable  property  for  the  assessments  imposed  upon  the  same,  such 
privilege  not  having  been  given  by  the  Act  of  incorporation  and  having  no 
existence  at  common  law. — Bowbn  k  Duval,  JJ — Ensor  vs  Orkney,  3  L.  C.  R.,  p. 
289. 

2.  The  municipal  taxes  of  the  City  of  Montreal  are  only  prescribed  tiy 
thirty  years. — BiLANOBR,  J. — Ouy  vs  Normandeauy  21  L.  C.  J.,  p.  300. 

3.  The  municipal  taxes  of  the  City  of  Montreal  are  prescriptible  only  by  the 
lapse  of  thirty  years. — Torrance,  J. — Ciiy  of  Montreal  vs  Geddes,  5  L.  N.,  p.  203. 

4.  That  the  privilege  of  the  corporation  of  the  City  of  Quebec  for  assess  - 
ments  and  taxes  is  limited  to  those  due  for  the  current  and  preceding  year  and 
that  the  said  corporation  have  no  general  hypothec  for  assessments  and  taxes 
accrued  previously  to  those  for  which  they  have  such  special  privilege,  and  that 
the  personal  action  for  such  assessment  is  subject  to  th«^  prescription  of  five  years. 
-JilERBDiTHy  C.  J. — Corporation  de  Quebec  vs  Vallerand,  10  Q.  L.  R.,  p.  107. 

5.  Que  les  cotisations  d'ecole  et  le  privilege  dont  elles  affeetent  les 
immeubles  qui  en  sont  charges,  ne  se  prescrivent  que  par  30  ans. — ^C.  R  ^-Beau- 
dry  vs  Hart,  11  Q.  L.  R.,  p.  257. 

6.  Que  la  prescription  de  cinq  ans  s*applique  aux  taxes  municipales. — 
Akdrbws,  J. — Corporation  de  Livis  vs  Lagueux,  11  Q.  L.  R.,  p.  328. 

7.  Taxes  which  are  made  part  of  the  rent  are  subject  to  the  five  years  pre- 
Bcription^^oHNSOK,  J. — Ouimet  vs  Robillard,  27  L.  C.  J.,  p.  227,  5  L.  N.,  p.  8. 

8.  Municipal  assessments  are  included  under  the  term  ^'  civil  fruits  "  which 
are  prescribed  after  five  years. — ^Torrance,  3. -^ City  of  Montreal  vs  Robertson ^ 
H.  L  R.,  2  S.  C,  p.  429. 

2012*  The  privilege  for  seigniorial  dues  applies  to  all  arrears 
of  such  dues,  and  extends  equally  to  arrears  of  rents  constituted  in 
oommuiation  of  seigniorial  dues,  for  five  years  only,  besides  the  cur- 
rent year. — 1  Pigeau,  813 ;  Pothier,  Proc.  civ.,  261 ;  1  Couchot,  153 ; 
C.  S.  L.  C,  c.  41,  8.  50.     [III.  167.] 

DECISIONS  :— 1-  The  hypothecary  rights  of  the  seignior  for  arrears  of  his 
rent  (eens  et  rentes)  are  limited  to  five  years  and  the  current  year  under  C.  C. 
2012,  subsequent  to  the  deposit  of  the  cadastre  under  C.  S.  L.  C,  cap.  41 ,  and  to 

29  years  for  anterior  arrears. — Torranok,  J De  Beavjeu  dt  Lanthier,  17  L.  C.  J., 

327. 

2.  Where  the  proceeds  of  sale  of  an  immoveable  by  the  sheriff  are  insufiici- 
ent  to  pay  the  claims  in  full  of  two  rival  claimants,  having  the  same  kind  of  pri- 
vilege, namely  the  one  for  arrears  of  cens  et  rentes  accrued  prior  to  the  death  of 
the  grlvi  de  substitution  and  the  other  for  arrears  accrued  since,  the  proceeds 
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shall  be  divided  pro  rata  between  the  claimants  according  to  the  amounts  of 
their  respective  claims. — Q.  B. — Hamilton  d:  Christie,  24  L.  C.  J.,  p.  140. 

2018.  Builders,  or  other  workmen,  and  architects,  have  a  right 
of  preference  over  the  vendor  and  all  other  creditors,  only  upon  the 
additional  value  given  to  the  immoveable  by  their  works,  provided 
an  official  statement  establishing  the  state  of  the  premises  on  which 
the  works  are  to  be  made,  have  been  previously  made  by  an  expert 
appointed  by  a  judge  of  the  Superior  Court  in  the  district,  and  that 
within  six  months  from  their  completion  such  works  have  been  ac- 
cepted and  received  by  an  expert  appointed  in  the  same  manner, 
which  acceptance  and  reception  must  be  established  by  another  official 
statement  containing  also  a  valuation  of  the  work  done ;  and  in  no 
case  does  the  privilege  extend  beyond  the  value  ascertained  by  such 
statement,  and  it  is  reducible  to  the  amount  of  the  additional  value 
which  the  immoveable  has  at  the  time  of  the  sale. 

In  case  the  proceeds  are  insufficient  to  pay  the  builder  and  the 

vendor,  or  in  cases  of  contestation,  the  additional  value  given  by  the 

buildings  is  established  by  a  relative  valuation  effected  in  the  manner 

prescribed  in  the  Code  of  Civil  Procedure. — C.  C.  P.,  737  ;  1  Pigeau, 

810-1  ;  Pothier,  Proc,  civ,,  261  ;  1  Couchot,  153 ;  C.  S.  L.  C,  c.  37,  s. 

26,  §  4  ;  C.  N.,  2103.     [III.  167.] 

DECISIONS : — 1.  The  mason  has  an  special  privilege,  in  the  nature  of  a 
mortgage,  upon  any  building  erected  by  him  and  for  repairs.  This  privilege,  how- 
ever, will  not  be  allowed  to  the  prejudice  of  other  creditors  of  the  proprietor, 
unless  within  a  year  and  day  there  be  something  specific  to  show  the  nature  of 

the  work  done  or  the  amount  of  the  debt  due  thereon Coctrt  of  Appeals.— 

Jourdain  <k  Miville,  Stuart's  Rep.,  p.  263. 

2.  A  party  who  has  advanced  moneys  for  the  erection  of  a  mitoyen  wall 
between  himself  a^id  his  neighbour  cannot,  uron  sale  by  cMcr^<  of  the  neighbouring 
property,  claim  a  privilege  or  preference  to  the  hypothecary  creditors  upon  such 
property  if  he  have  not  observed  the  formalities  prescribed  by  the  registry  law 
C.  S.  L.  C.  cap.  37,  sec.  26,  ss.  4,  and  this  notwithstanding  that  the  value  of  the 

property  has  been  has  been  increased  by  the  erection  of  such  wall ^Tascherbau, 

3,^Stillings  is  McGillis,  14  L.  C.  R.,  p.  129. 

3.  L'expertise  faite  a  la  requite  de  Parchitecbe  ou  constructeur  lors  de  I'in- 
scription  de  son  privilege,  pent  dtre  recusee  par  le  bailleur  de  fonds,  et  ce  dernier 
pent  obtenir  une  expertise  contradictoire,  si  les  deux  privileges  viennent  en  con- 
flit.  L'estimation  respective  des  deux  genres  de  propriete  doit  Stre  faite  relati- 
vement  k  T^poqne  du  d^cret,  et  non  relativement  a  Tepoque  ou  le  privilege  du 
constructeur  a  6te  enregistre.  Le  bailleur  de  fonds  a  droit  k  la  totalite  de  la  valeur 
de  la  propriety  lors  du  d6cret,  et  non  k  une  part  proportionnelle  seulement.  Le 
cr^ancier,  porteur  d'une  garantie  collate  rale,  ne  pent  etre  colloqu6  que  condi- 
tionnellement,  et  en  attendant  qu'il  ait  constats  s'il  pent  r^aliser  sa  creance,  les 
cr^anciers  moins  privil^gi^s  ou  poaterieurs  doivent  etre  admis  a  toucher  les 
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denien  en  donnant  caution  qu'ils  videroat  leurs  mains  entre  celles  du  or^ancier 
en  premier  lieu  nommS,  bUI  est  rejetS  sur  cette  garantie  collate  rale. — Monk,  J. — 
Douire  vs  Oreen,  5  L.  C.  J.,  p.  152. 

4.  A  builder  is  without  privilege  on  the  proceeds  of  real  estate,  if  he  has  not 
complied  with  the  formalities  prescribed  by  4  Vict.,  c.  30,  S9,  31  and  32,  (C.  S.  L. 
C,  pp.  352-3,)  requiring  a  proc^verhal  to  be  made  before  the  work  is  begun, 
establishing  the  state  of  the  premises  in  regard  of  the  work  about  to  be  mnde ) 
requiring  also  a  second  proems  verbal  within  six  months  after  the  completion  of 
the  work,  establishing  the  increased  value  of  the  premises ;  requiring  also  that 
the  second  prods-verbal  establishing  the  acceptance  of  the  work,  be  registered 
within  thirty  days  from  the  date  of  such  second  proe^'verbal,  in  order  to  secure 
such  privilege. — Bbrthblot,  J. — Clapin  vs  Naghj  6  L  C.  J.,  p.  196. 

5.  On  the  winding  up  of  an  insolvent  estate,  K.  &  L.  were  collocated  on  the 
dividend  sheet  under  a  builder's  privilege  for  the  sum  of  $750  and  this  colloca- 
tion was  contested  by  D.,  a  creditor,  and  the  collocation  was  maintained  and  D.'s 
contestation  dismissed.  D.,  inscribed  for  review,  on  the  ground  that,  by  law,  the 
baildeis  and  artificers  have  a  right  of  preference  over  the  vendor  and  other  cre- 
ditors only  upon  the  additional  value  given  to  the  prqperty  by  their  work,  pro- 
vided A  proeis'verbal  establishing  the  state  of  the  premises  has  been  previously 
made  by  an  expert  and  that  within  six  months  from  their  completion  they  have 
been  accepted  by  an  expert  and  the  reception  and  acceptation  be  also  officially 
established  by  proems-verbal  containing  the  valuation  of  the  work  that  has  been 
done.  Bt  tbb  Court  :  There  is  no  doubt  that  this  is  the  law ;  in  fact,  it  is  taken 
almost  word  for  word  from  the  Code  (Art.  201 3)  so  that  we  have  to  see  what  has 
been  done  and  whether  the  law  has  been  satisfied.  The  proceeding  was  a  slovenly 
one,  no  doubt,  but  the  second  proc^S'Verbal  has  to  be  construed  fairly,  as  the 
learned  judge  below  has  done.  We  therefore  confirm  the  judgment — C.  R — 
LainevUle  vs  Leeours,  2  Q.  L.  D.,  p.  608. 

6.  Le  tiers  dStenteur  n'est  pas  tenu,  comme  les  ouvriers  et  architectes,  pour 
conserver  son  privilege,  de  faire  faire  une  estimation  de  la  propriety  avant  et 
apr§B  y  avoir  fait  les  ameliorations. — ^Q.  B. — Compagnie  de  PrU  A  Cridit  Fonder 
k  SL  Germain^  1  Q.  B.  R.,  p.  192,  26  L.  C.  J.,  p.  39. 

7.  Le  constructeur  qui  a  observe  les  formalit6s  requises  par  Particle  C.  C. 
2013  n'a  de  privilege  que  sur  la  plus- value  donnee  &  I'heritage  par  les  oonstruc- 
tions  qu'il  y  a  faites,  et  qu*il  n*a  aucun  privildge  ou  hypoth^que  sur  le  fonds  m^me 

de  Ph^ritage. — Q.  B Corporation  da  Siminaire  de  SL  Hyaeinthe  d?  Yamaska  S 

Banque  de  SL  Hayeinthe,  M.  L.  R.,  1  Q.  B.,  p.  396,  4  Q.  B.  R.,  p.  293,  29  L.  C.  J., 
p.  261. 

8.  Que  le  constructeur  d'un  chomin  de  fer  n'a  aucun  droit  de  retention  sur 
les  travaox  par  lui  ex6cut6s,  &  moins  qvCil  n'ait  acquis  et  conserve  le  privilege 
que  lui  accorde  C.  C.  2013,  sur  la  plus- value  qu'il  a  donn6  aux  immeubles. — Rain- 
viLLB,J. — Banque  dHochelaga  vs  Montreal  Portland  A  Boston  Railway ,  M.  L.  R, 
1  8.  C,  p.  146. 

9.  Qu'il  n'y  a  que  I'entrepreneur  principal  qui  puisse  acquerir  le  privildge 
da  ooDstnioteur  et  que  Pentrepreneur  en  sous  ordre  n'a  pas  ce  droit — Wubtblb, 
Z^MoUan  vs  Tkiriault,  M.  L.  R.,  3  S.  C,  p.  73. 

8014.  The  vendor  has  a  privilege  upon  the  immoveable  sold  for 
all  the  price  due  to  him. 
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If  there  have  been  several  successive  sales,  the  prices  of  which 
are  wholly  or  partly  due,  the  first  vendor  is  preferred  to  the  second, 
the  second  to  the  third,  and  so  on. 

The  same  right  extends : 

To  donors,  for  the  payments  and  charges  stipulated  in  their 
favor  ; 

To  copartitioners,  coheirs  and  colegatees  upon  the  immoveables 
which  they  owned  in  common,  for  the  warranty  of  the  partitions 
made  between  them  and  of  the  differences  to  be  paid. — ff  L.  22,  Be 
hcereditate  vel;  L.  6,  Qui  potiores ;  L.  24,  §  I,  De  rebus  aiictoritate 
jvdicis ;  Instit.,lib.  II,  tit.  1,  §  41 ;  Cod.  L.7,  Quipotiores ;  L.  7,  Oommu- 
nia  tUriuaque  ;  Domat,  liv.  3,  tit.  1,  sec.  5,  nn.  4,  6  et  seq. ;  Success,, 
liv.  1,  tit.  4,  sec.  3 ;  H^ricourt,  203-4 ;  Pothier,  Hyp.,  454 ;  Pro.  civ., 
262 ;  1  Pigeau,  813 ;  1  Couchot,  153 ;  C.  N.,  2103.  [III.  167]. 

DECISIONS  :— 1.  The  seller  of  an  immoyeable  which  is  still  in  the  hands  of 
the  purchaser  does  not  lose  his  privilege  as  against  a  hypothecary  creditor  who 
has  registered  before  him — Q.  B — Larivid:  Fontaine,  3  R.  de  L.,  p.  33. 

2.  Held,  by  the  Superior  Court : — ^That  the  vendor  of  real  estate  or  bailleur 
de  fonds,  whose  deed  is  subsequent  to  the  coming  into  force  of  the  Registry  Or- 
dinance,  4  Vict.,  cap.  30,  can  claim  to  the  prejudice  of  a  subsequent  purchaser, 
whose  title  h^s  been  duly  registered  before  his.  Heldj  by  the  Court  of  Appeals : 
— That  it  is  not  now  an  open  question  whether  a  bailleur  defends  whose  deed 
is  subsequent  to  the  coming  into  force  of  the  Registry  Ordinance,  was  bound,  be- 
fore the  passing  of  the  16  Vict.,  cap.  206,  relating  thereto,  to  enregister  his  title 
to  preserve  his  privilege,  this  question  having  been  in  several  instances  decided 
in  the  negative  and  having  now  the  character  of  res  ad^udieata.  Held,  by  both 
Courts: — ^That  a  bailleur  defondSf  who  has  previously  brought  an  action  against 
his  personal  debtor  and  caused  the  sale  of  an  immoveable  acquired  by  such  debt- 
or in  exchange  for  the  one  subject  to  the  privilege  of  the  bailleur  defends,  is 
not  in  law  to  be  considered  as  having  ratified  the  exchange,  nor  as  having  con- 
sented to  the  substitution  of  one  immoveable  property  for  the  other,  nor  as  hav- 
ing renounced  and  abandoned  his  privilege  upon  the  property  by  him  sold.— ^ 
B. — Bouchard  S  Blais,  4  U  C.  R.,  p.  371. 

3.  In  the  case  submitted  the  privilege  of  the  unpaid  vendor  of  a  moveable 
sold  (a  paper  machine)  subsisted  while  the  m  weable  remained  unchanged  in 
form  and  in  the  possession  of  the  purchaser,  until  payment  of  the  price.  The 
moveable  in  question  retained  in  effect  its  mobiliary  character  unchanged,  con- 
tinuing susceptible  of  removal  without  injury  to  itself  or  to  the  mill  in  which  it 
was  set  up.  Its  mere  location  and  placemetit  in  a  mill  did  not  ipso  facto  make  it 
immobilized  by  destination  of  law  or  change  its  original  form  or  character.  Bj 
the  legal  effect  of  the  contract  between  the  vendors  and  the  purchaser,  the  latter 
(the  Defendant)  held  the  meuble  precariously  and  as  tenant  only  and  did  not 
deprive  the  vendors  (Opposants)  of  their  property  absolutely  until  afterpayment 
of  the  price. — C.  R. —  Union  Building  Society  vs  Russell,  7  L.  C.  R.,  p.  374. 

4.  The  special  privilege  of  the  bailleur  de  fonds  is  preferable  to  the  general 
privilege  of  the  physician,  foryVat^  of  the  last  illness,  upon  the  proceeds  of  im- 
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moTeables,  eyen  though  there  should  be  no  moveables  out  of  the  proceeds  of 

whioh  such  physician  can  be  paid Stitart,  J — Taschereaii  m  DeLagorgendUre, 

9  L  C.  R.,  p.  497. 

5.  The  vendor  of  a  chattel  sold,  for  the  price  of  which  he  ha«  received  the 
vendee's  promissory  notes  payable  to  his  order^  is,  if  any  of  such  promissory  notes 
be  dishonoured  at  maturity^  privileged,  on  production  of  such  promissory  note  or 
notes  so  dishonoured  and  produced.  Neither  the  exercise  by  the  vendee  of  rights 
of  property  over  the  article  sold,  nor  the  making  of  repairs  thereto,  will  defeat 
the  privilege  of  the  vendor  so  long  as  the  identity  of  the  article  can  be  established. 
-4).  B. — Noad  A  Lampson^  11  L.  C.  R.,  p.  29. 

6.  The  vendor  of  a  chattel  with  term  of  payment  has  a  privilege  upon  the 
proceeds  of  such  chattel  sold  in  the  hands  of  the  purchaser  and,  in  the  case  sub- 
mitted, there  was  no  novation  of  the  original  debt  created  for  the  price  of  the 
said  chattel  by  reason  of  the  payment  *hsving  been  secured  by  an  obligation  of 
hypothec ^Tascherbau,  J. — Douglass  vs  Parent,  12  L.  C.  R.,  p.  142. 

7.  Where  a  person  sold  the  timber  upon  certain  property  to  two  difierent 
parties,  who  both  had  possession,  the  title  of  the  first  vendee  was  to  be  preferred 
to  that  of  the  subsequent  purchaser. — Badoley,  J  .-^Russell  vs  Guertin,  2  L.  C.  L. 
J.,  p.  42. 

8.  The  vendor's  privilege  of  6atZ/eur  de/onctt  is  postponed  to  that  of  the 
judgment  creditor,  whose  judgment  was  registered  before  the  deed  of  the  vendor. 
— .Badolby,  J. — Lemesurier  vs  Me  Caw,  2  L.  C.  J.,  p.  219. 

9.  Que  le  baiileur  de  fonds  a  droit  k  la  totalite  do  la  valeur  de  la  propri^t^ 
lors  du  d6cret  et  non  a  une  part  proportionnelle  seulement.  Que  le  creancier, 
porteur  d*une  garantie  coUat^rale,  ne  pent  dtre  colloqu6  que  conditionnellement 
et,  qu'en  attendant  qu'il  ait  constats  s'il  pent  r^aliser  sa  cr^ance,  les  cr^anciers 
moins  privil^gi^e  ou  posterieurs  doivent  3tre  admis  k  toucher  les  deniers  en  don* 
nant  caution  qu'ils  videront  leurs  mains  entre  celles  du  creancier  en  premier  lieu 
nomme,s'il  est  rejet6  aur  cette  garantie  coUaterale. — Mokk,  J. — Doutre  vs  Oreen, 
5LC.J.,  p.  152. 

10.  Where  the  hailleur  defends  co-operates  in  the  creation  of  a  subsequent 
mortgage  of  the  property,  his  baiileur  de  fonds  claim  is  to  be  postponed  to  such 
subsequent  hypothecary  claim. — Q.  B — Robertson  <t  Young,  17  L.  C.  R.,  p.  458. 

11.  Le  tiers  en  faveur  duquel  une  somme  de  deniers  est  stipul^e  payable  en 
vertu  d'une  donation,  est  recevable  en  loi  k  en  poursuivre  le  recouvrement  par 
action  directe  et  mSme  par  action  hypoth6caire,  et  sa  cr^ance  hypothScaire  est 
^gale  k  celle  du  baiileur  de  fonds  sur  Fimmeuble  donn^. — Bbrthelot,  J. — Dupuis 
vt  Caaiot,  10  L.  C.  J.,  p.  338. 

12.  The  unpaid  vendor  of  an  immoveable,  who  has  instituted  an  action 
risolutoire,  for  non-payment  of  the  price,  before  the  dicret  of  the  property, 
(although  the  judgment  be  not  rendered  until  some  months  after)  has  a  right  to 
be  paid  by  preference  even  to  a  mortgagee,  whose  hypothec  has  been  registered 
two  years  before  the  registration  of  the  deed  of  sale  by  the  vendor. — Q.  B.«— 
Gauthier  &  VaXois,  18  L.  C.  J.,  p.  26. 

13.  A  third  party,  in  whose  favor  certain  charges  were  established  by  deed 
of  donation  of  real  estate,  brought  a  hypothecary  action  against  the  dSlenteur  of 
the  real  estate,  although  there  was  no  express  clause  in  the  deed  stipulating  a 
hypothec  on  the  immoveable  alienated.  (C.  C.  2014  and  2044.)  The  difficulty  was 
that  no  legal  or  tacit  hypothec  exists,  except  in  favor  of  married  woman,  under 
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art.  2029  C.  C,  in  favor  of  minora  and  interdicted  persons  under  art.  2030  Q,  C, 
and  in  favor  of  the  Crown  under  art.  2032  C.  C. ,  and  again,  that  such  third  party 
had  no  quality  to  sue.— In  Appeal,  the  Court,  confirming  the  judgment  of  the 
Court  of  Review  (Stuart,  J..  dissJ,  and  by  which  the  judgment  of  the  Superior 
Court  was  reversed,  held  that  the  action  might  be  brought  by  the  party  benefited, 
and  this  although  the  deed  did  not  by  an  express  clause  hypothecate  the  real 
estate  thus  given — Q.  B. — Dufresne  dh  Dubordj  1  L.  N.,  p.  42. 

14.  Thivierge  sold  to  Delisle  certain  real  estate,  on  which  there  is  still  due  to 
Thivierge  $350.  Delisle,  before  registering  his  title  from  Thivierge,  gave  a  hypothec 
to  Beaudouin  for  $85.  Beaudouin's  hypothec  was  registered  on  the  10th  April 
1877  and  the  sale  to  Delisle  was  registered  at  full  length  on  the  6th  November 
1877.  Held  .—That  under  C.  C.  2098,  the  registration  of  Delisle's  hypothec  was 
^^  without  effect, ''  so  long  as  the  sale  to  Delisle  had  not  been  registered.  That, 
as  the  registration  of  lliivierge's  bailUur  defends  claim  was  perfected,  whilst  the 
registration  of  Beaudouin's  hypothec  was  still  without  effect,  Thivierge's  bailUur 
defends  claim  was,  in  contemplation  of  law,  registered  before  Beaudouin's  hypo- 
thec and  that  Thivierge,  consequently,  had  a  right  to  be  collocated  in  preference 
to  Beaudouin. — C.  B — Racine  va  Delisle,  8  Q.  L.  R.,  p.  135. 


SECTION  III. — HOW  PRIVILEGES  UPON  IMMOVEABLES  ARE  RETAINED. 

2015*  With  regard  to  immoveables,  privileges  produce  no  effect 
among  creditors,  unless  they  are  made  public  in  the  manner  deter- 
mined in  the  title  Of  Registration  of  Real  Rights,  saving  the  excep- 
tions therein  mentioned. — C.  S.  L.  C,  c.  37,  ss.  26,  27,  §  4 ;  Troplong, 
PriviUges,  nn.  266  et  seq. ;  C.  N.,  2106.  [III.  167  to  169.] 

Amendment : —  See  amendment  noted  art.  C.  C,  2009. 


CHAPTER    THIRD. 


OF   HYPOTHECS. 


SECTION  I. — GENERAL  PROVISIONS. 


2016.  Hypothec  is  a  real  right  upon  immoveables  made  liable 
for  the  fulfilment  of  an  obligation,  in  virtue  of  which  the  creditor  may 
cause  them  to  be  sold  in  the  hands  of  whomsoever  they  may  be,  and 
have  a  preference  upon  the  proceeds  of  the  sale  in  order  of  date  as 
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fixed  by  this  code.— jf  L.  17,  De  pigTioribua  ;  Pothier,  Hyp.,  417,  427, 
433 ;  N.  Den.,  Hyp.,  741 ;  16  Locr^,  96  ;  Tropl.,  Prlv.,  nn.  388,  389, 
390 ;  Pont.,  Priv.,  n.  321 ;  C.  L,  3245  ;  C.  N.,  2114,  2118.  [III.  169, 385.] 
DECISIONS : — 1.  A  right  of  servitude,  being  a  servitude  urbainef  is  not  suscep- 
tible  of  hypothecation. — C.  R^-^Duchesnay  &  Boiaseau,  1  L.  C.  R.,  p.  43. 

2.  La  garantie  resultant  d*un  acte  d*6change  ne  oonf&ce  auoun  droit  d'hy- 
poth^ue  s'il  n'y  a  ea  une  somme  stipuUe  pour  determiner  le  montant  du 
titre  garantie. — SxrrH,  J. — Caeaoani  (k  LemieuXf  2  L.  C.  J.,  p.  139. 

3.  La  7e  clause  de  Facte  Id  Vict,  chap.  206,  ne  s^applique  qu*auz  rentes 
viag^res  stipul^es  dans  des  actes  de  donation  entre  vifs  et  non  &  celles  cre6es  par 
testament,  et  oes  demidres  n^emportent  pas  d'hypothdques  &  Tencontre  des  tiers 
aoqu^reurs  de  bonne  foi  si  rimmeuble  n'est  pas  design^  et  sp^oialement  aifecte 
parle  testament,  pour  une  somme  d'argent  determinee  conformSment  k  la  clause 
28  de  Pord.  4  Vict.,  oh.  20..Bbrthblot,  J — Origoire  vs  Laferriire,  3  L.  C.  J., 
p.  184. 

4.  A  judgment  registered  against  the  auteur  of  a  party  who  at  the  time  of 
(he  rendering  and  registering  of  such  judgment  is  in  open  and  public  possession 
of  property,  as  proprietor  under  a  title,  does  not  create  a  hypolk^ue  upon  the 

property,  although  the  title  of  such  party,  so  in  possession,  be  not  registered 

Honk,  J. — Ex  parte  Oamble,  6  L.  C.  J.,  p.  169. 

5.  The  Bondholders  of  an  incorporated  Railway  Company,  the  bonds  of 
which  are  secured  by  legally  authorised  hypothec  on  the  Railway,  have  the 
power  to  proceed  hypothecarily  to  the  sale  of  the  property  of  the  Company. — 
Q.  B. — Corporation  of  the  County  of  Drummond  S  South  Eaetem  Railway  Com- 
pony,  3  L.  N.,  p.  2. 

6.  That  the  holders  of  Railway  Bonds  have  no  right,  as  such  bondholders 
and  hypothecary  creditors,  to  oppose  the  sale  of  the  Elailway. — Brooks,  J. — Onta- 
rio Car  Company  vs  Quebec  Central  Railway  Company,  10  L.  N.,  p.  12. 

7.  Que  le  proprietaire  d'une  b&tisse  ou  autres  ameliorations  faites  sur  le 
terrain  d'autrui  pent,  par  Penregistrement,  acqu^rir  une  hypoth^que  sur  ces 
ameliorations  et  que  ces  ameliorations  sont  immeubles  (C.  C.  376.) — C.  R  — 
Prud^homme  vs  Seott,  30  L.  C.  J.,  p.  156,  M.  L.  R.,  2  S.  C,  p.  63. 

^OIT.  Hypothec  is  indivisible  and  subsists  in  entirety  upon  all 
the  immoveables  made  liable,  upon  each  of  them  and  upon  every 
portion  thereof. 

Hypothec  extends  over  all  subsequent  improvements  or  increase 
by  alluvion  of  the  property  hypothecated. 

It  secures  besides  the  principal,  whatever  interest  accrues  there- 
from, under  the  restrictions  stated  in  the  title  Of  Registration  of 
Reed  Rights,  and  all  costs  incurred. 

It  is  merely  an  accessory  and  subsists  no  longer  than  the  claim 
or  obligation  which  it  secures.— ^^  L.  16,  De  pignoribus ;  Domat, 
liv.  3,  tit.  1,  sec.  1,  nn.  7  to  11,  18,  sec.  2,  nn.  4,  5  ;  Pothier,  Hyp., 
431-3 ;  N.  Den.,  Hyp.,  745  to  748,  774;  C.  S.  L.  C,  c.  37.  ss.  37,  38,  47  ; 
C.  N.,  2114,  2133.  [III.  160.] 
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Amendment : — See  amendment  noted  at  C.  C,  2044. 

DECISIONS:—!.  The  hypothecation  of  a  lot  of  land  described  by  its  metes 
and  bounds  is  a  hypothecation  of  a  thing  certain,  although  the  contents  be  less 
than  those  contained  in  the  said  lot,  and  in  such  case  the  hypothec  coyers  the  lot 
in  its  entirety. — Q.  B. — Lahadie  &  TruieaUf  3  L  C.  R.,  p.  155. 

2.  Suivant  les  art.  2017  du  Code  Civil  et  734  du  Code  de  Procedure  Civile, 
les  frais  en  appel  encourus  sur  le  recouvrement  d'une  hypothdque  ne  sont  collo- 
quys que  suivant  la  date  de  leur  enregistrement.— C.  R — Clarke  vs  Breany^  1  R. 
C,  p.  242. 

3.  The  constituent  parts  of  a  steam  engine,  as  well  as  other  parts  of  the 
machinery  put  and  fixed  in  a  building  by  i\i&  proprietor  of  such  building,  and  the 
whole  used  as  a  steam  mill,  form  part  of  theybnefe,  and  in  law  are  immoveable 
property  [immeuhle).  Semble: — Aliter  as  to  a  tenant  or  usufructuary.  The  pri- 
vilege of  bailleur  defonds,  and  hypothec,  duly  enregistered,  attaches  to  such 
engine  and  machinery  as  incidental  '^  improvements  "  {ameliorations)  and  acces- 
sories. In  case  of  seizure  in  execution  of  such  engine  and  machinery  as  "moveable 
property,"  the  hypothecary  creditor,  even  with  privilege  of  bailleur  defonde  on 
the ybn<2«' whereon  they  are,  has  no  right  to  claim  the  same  simply  by  opposition 
ajin  de  distraire,  under  article  582  of  the  Code  of  Procedure,  as  his  property,  or 
as  having  a  right  of  "  pledge  "  (gage)  in  the  same,  there  being  no  right  of  owner 
ship  nor  *'  pledge  "  in  such  case.  However,  any  person  having  a  legal  interest  to 
contest  a  seizure  in  execution  of  moveables  mny  do  so,  and  urge  any  nullity 
against  the  same. — BouroboiS)  J — Philion  vs  Bisson,  23  L.  C.  J.,  p.  32. 

4.  L^hypoth^que  n'etant  que  Taccessoire  d'une  dette,  n'a  pas  d*existenoe 
sans  elle,  et  partant,  I'extinction  par  la  prescription  de  Paction  personnelle  6teint 
par  contre  coup  Taction  hypothecaire,  mSme  dans  le  cas  ou  cette  demidre  a  M 
conserv^e  par  des  aotes  interruptifs. — Casault,  J — Hamel  vs  Bourget,  4  Q.  L  R., 
p.  148. 

5.  Que  quoique  le  propri6taire  des  b&tisses  ne  soit  pas  celui  du  fonds  sur 
lequel  elles  sout  assises,  elles  n'enconserventpasmoins  leur  quality  d'immeubles 
tant  qu' elles  ne  sont  pas  d6mo)is,  et  qu*eUes  continuent  &  6tre  assujetties  aux 
hypothdques  dont  elles  ont  ete  affect^es  quand  elles  ne  formaient  avec  le  fonds 
qu^une  seule  et  mSme  propri6t6. — ^C.  R. — ChalouU  vs  Bigin,  5  Q.  L.  R.,  p.  119. 

6.  Que  dans  I'espdce  la  bouilloire  et  les  m^canismes  de  la  fromagerie  dont 
il  est  question  sont  choses  mobili^res  et  qu'elles  appartiennent  a  celui  qui  a  le 
titre  le  plus  ancien  et  la  possession.  Dans  I'espece,  la  batisse  dans  laquelle  se 
trouvait  la  machinerie  6tait  Srigee  dans  une  maison  construitesurun  terrain  loue, 
et,  par  les  conditions  du  bail,  le  locataire  pouvait  &  Texpiration  d'icelui  d^placer 

la  maison Q.  B — Boyd  A  Wilson,  3  Q.  B.  R.,  p.  273.— B^langkr,  J — 4  L.  N.,p. 

365. 

7.  Que  les  constructions  et  ameliorations  faites  par  Toccupant  ou  usufruitier 
d'un  terrain  appartenant  a  autrui  sont  immeubles  et  peuvent  dtre  hypoth^quees 
au  profit  du  dit  occupant  ou  usufruitier.^  C.  R. — Donais  vs  Molleur,  31  L.  C.  J., 
p.  141. 

SSOIS*  Hypothec  can  take  place  only  in  the  cases  and  according 
to  the  formalities  authorized  by  law. — C.  S.  L.  C,  c,  37;  C.  N.,  2115, 
[III  169.] 
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2019*  Hypothec  may  be  either  legal,  judicial,  or  conyentional. 
-Pothier,  Hyp,,  418 ;  C.  S.  L.  C,  c  37,  ss.  45,  46,  47  ;  C.  N.,  2116.— 
[III.  169.] 

2020*  Legal  hypothec  is  that  which  results  from  the  law  alone. 

Judicial  hypothec  is  that  which  results  from  judgments  or 
judicial  acts. 

Conventional  hypothec  results  from  an  agreement.  —  Pothier, 
Eyp.,  418,  420,  423,  424;  Domat,  liv.  3,  tit.  1,  sec.  2,  n.  47;  C.  N., 
2117.  [III.  169.] 

2021.  Hypothec  upon  an  undivided  portion  of  an  immoveable 

can  only  subsist  in  so  far  as  the  debtor,  by  means  of  a  partition  or 

other  equivalent  act,  remains  proprietor  of  some  portion  of  such 

immoveable,  saving  the  provisions  of  article  731. — ^Authorities  under 

C.  C,  731.  [III.  169.] 

DECISION : — L'hypotheque  donn^e  par  nn  ooproprietaire  sur  une  propri6te 
indivise  ne  peut  subsister  sur  cat  immeuble  qu'en  autant  que  partie  du  dit  im- 
meuble  reste  la  propriety  du  ddbiteur  aprds  le  partage,  et  elle  ne  subsiste  que 
joBqu^i  ooDCurrence  de  telle  paHie. — Chaonon,  J,~^Monetie  vs  MoUeur^  6  R.  L., 
p.  561. 

204S2*  Moveables  are  not  susceptible  of  hypothecation ;  except 
as  provided  in  the  titles  Of  Merchant  Shipping  and  Of  Bottomry  and 
Respondentia, — Pothier,  Hyp.,  426 ;  C.  S.  C,  c.  41,  s.  24 ;  Stat.  Imp., 
The  Merchant  Shipping  Act,  1854  ;  C.  N.,  2119,  2120.  [III.  169.] 

2028*  Hypothec  cannot  be  acquired,  to  the  prejudice  of  existing 

creditors,  upon  the  immoveables  of  persons  notoriously  insolvent,  or 

of  traders  within  the  thirty  days  previous  to  their  bankruptcy. — 

Paris,  180;  N.  Den.,  Hyp.,  747  ;  Faillite,  401-5  ;  Fraude,  76-7 ;  Decl. 

18  nov.  1702  ;  Anc.  Den.,  Hyp.,  nn.  45,  46 ;  Troplong,  Priv.,  459  bis  ; 

Grenier,  sur  Edit,  de  1771,  p.  383 ;  Lacombe,  Hyp.,  n.  4,  note ;  C.  S.  L. 

C,  c.  37,  s.  7  ;  27,  28  Vict.,  c.  17,  s.  8  ;  C.  Com.,  446.  [III.  169  to  171.] 
DECISIONS  : — 1.  A  hypot)Uque  given  by  an  insolvent  in  favor  of  one  cre- 
ditor confers  no  privilege  in  favor  of  the  latter,  as  regards  contemporaneous  cbiro- 

grsphary  creditors C.  R Duncan  vs  Wilson f  2  L.  C.  J.,  p.  253. 

2.  N.  C.  F.,  on  the  6th  November,  1856,  gave  an  obligation  in  favour  of  the 
Appellants,  whieh  was  duly  registered  on  the  8th  day  of  the  same  month.  For 
securing  the  amount  due,  N.  C.  F.  hypothecated  certain  immoveable  property 
which  subsequently  passed  into  the  hands  of  the  Respondent.  The  Appellants 
bnraght  suit  against  the  Respondent,  who  pleaded  that  N.  C.  F,  was  en  failliU  et 
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en  diconfiiure  on  the  17  th  November,  1856,  and  that  the  hypothec  bo  regiBiered 
OQ  the  8th  November  w «  inoperative  as  having  been  registered  less  than  ten 
days  before  the  date  of  the  diconjiture.  Held  : — That  in  the  case  submitted  the 
dSconJiiure  pleaded  was  not  sufficiently  established.  Semble  :-~That  a  person 
may  be  insolvent  without  being  in  a  state  of  bankruptcy  as  used  in  the  18th  sec- 
tion of  the  Registry  Ordinance,  4  Vict.,  cap.  30  (C.  8.  L.  C,  cap.  37,  sec.  7,  p.  345), 
the  words  bankruptcy  and  insolvency  not  being  in  law  synonomous,  and  therefore, 
that,  under  the  said  provision  of  the  Registry  Ordinance  a  hypothec  is  not  liable 
to  be  held  inoperative  on  the  ground  of  its  having  been  registered  less  that  ten 

days  before  the  insolvency  of  the  debtor Q.  B — Anderson  S  O^ireux,  13  L.  G. 

R.,  p.  374. 

3.  The  hypotlUque  oregited  by  a  judgment  on  the  property  of  an  insolvent 
is  valid  in  a  case  where,  as  a  matter  of  fact,  C.  C.  2023  could  not  apply. — ^Torrance, 
J. — Dorwin  vs  Thompsonf  3  R.  C,  p.  85. 

4.  Since  the  coming  into  force  of  the  Civil  Code  of  Lower  Canada,  no  hypo- 
thec can  be  acquired  on  real  property  without  registration,  and  no  hypothec  can 
be  acquired  on  the  property  of  a  person  notoriously  insolvent.— <).  B. — B€mque 
Jaeques'Cartier  S  O'OUvie,  19  L.  C.  J.,  p.  100. 

5.  A  hypothec  will  not  be  set  aside  on  the  ground  that  the  debtor  wis  in 
solvent  at  the  time  it  was  granted,  unless  it  aopear  that  such  Insolvency  was  no 
torious  or  that  there  was  fraudulent  collusion  between  the  parties.— ^Torrange,  J. 
--^aequeS'Cartier  Bank  V9  Meunier,  4  L.  N.,  p.  213. 

6.  Where  a  creditor  who  obtained  a  judgment  against  his  debtor,  after  the 
latter  had  become  insolvent,  registered  the  same  against  certain  immoveable  pro- 
perty of  the  debtor,  the  registration  was  ordered  to  be  struck  out  (C.  C.  2149.) 
-^Brooks,  J.—  Banque  Nationale  vs  Eastern  Township  Banky  8  L.  N.,  p.  219. 

7.  Que  celui  qui  a  obtenu  du  failli  longtemps  avant  la  faillite  un  bon  titre  a 
un  immeuble,  mais  qui  n'a  pas  fait  enregistrer  son  titre  avant  la  faillite,  pent  ce- 
pendant  empecher  la  vente  du  dit  irameuble  par  le  syndic,  et  obtenir  distraction 
de  cet  immeuble. — Mathibu,  J. — Orothivs  Stewart,  12  R.  L.,  p.  218. 

8.  Que  rhypoth^que  acquise  d'un  commer^ant  dans  les  trente  jours  qui  pre 
cedent  sa  faillite  est  nulle  de  plein  droit,  mdme  si  Tacquereur  de  cette  hypoth^- 
que  ignore  son  insolvabilit^  k  I'Spoque  de  la  transaction. — Q.  B. — Rouillard  & 
Lapierrej  4  Q.  B.  R.,  p.  286,  29  L.C.  J.,  p.  257. 

See  also  cases  noted  at  C.  C,  2090. 


SECTION   II. — OF   LEGAL   HYPOTHEC. 

2024*  The  only  rights  and  claims  to  which  legal  hypothec  is 
attached,  under  the  restrictions  hereinafter  mentioned,  are  declared 
in  paragraphs  one,  two,  three  and  four  of  this  section.     [III.  171.] 

2029*  Legal  hypothec  either  affects  all  the  immoveables  gene- 
i-ally,  or  is  limited  to  some  of  them  only. — Pothier,  ffj/p.^  p.  418 ;  C. 
S.  L.  C,  c.  37,  ss.  45,  46.     [XXL  171.] 
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303tt«  Legal  hj'^pothec  affects  such  immoveables  only  as  belong 
to  the  debtor  and  are  described  in  a  notice  filed  and  registered,  as 
prescribed  in  the  title  Of  Registration  of  Real  Rights, — C.  S.  K  C,  c. 
37,8ec.  46,  48.     [III.  171.] 

Amendment : — See  amendment  noted  at  C.  C.  2147. 

DECISIONS: — 1.  Que  jusqu a,  qu'ua  acqu^reur  dliumeublos  ait  enr6gistr6 
Bon  titre  d^acquisition,  les  creanciers  du  vendeur  peuvent  subsequemment  k  la 
Tente,  prendre  hypotheque  legale  ou  ju  liciaire  sur  les  iiiimeubles  vendus  et  que 
la  rente  sans  enregistrement  n^est  d'aucun  effet  4  I'egard  des  tiers. — C.  R. — 
Lefebvre  vs  Branchaud^  22  L.  C.  J.,  p.  73. 

2.  That  since  the  Civil  Code  came  into  force,  though  a  person  may  have 
acquired  an  immoveable  in  good  faith  and  be  in  open  possession  thereof  as 
proprietor,  yeL  if  the  acte  by  which  he  acquired,  though  registered  within  thirty 
days,  hits  not  been  registered  until  after  the  registration  of  a  judicial  or  other 
hypothec  against  the  vendor,  the  latter  claim  attaches  and  has  the  preference. — 
Q.  B. — Adam  d:  I  lander s,  25  L.  C.  J.,  p.  25,  3  L.  N.,  p.  5. 

See  also  cases  noted  at  C.  C.  2036. 

2027.  Creditoi-s  who  acquired  a  legal  hypothec  before  the  thirty- 
first  day  of  December,  one  thousand  eight  hundred  and  forty-one,  may 
nevertheless  exercise  it  upon  all  the  immoveable  property  held  by  the 
debtor  at  or  since  the  time  of  the  acquisition  of  such  hypothec. — [III. 
171.] 

DECISIONS : — 1-  By  the  Superior  Court: — That  the  vendor  of  real  estate  or 
baUUur  de  fonds,  whose  deed  is  subsequent  to  the  coming  into  force  of  the 
Registry  Ordinance  4  Vict.,  cap.  30,  can  claim  to  the  prejudice  of  a  subsequent 
purchaser  whose  title  has  been  duly  registered,  before  his.  By  the  Court  of 
Appeals : — ^'lliat  it  is  not  now  an  open  question  whether  a  bailletir  de  fonda^ 
whose  deed  is  subsequent  to  the  coming  into  force  of  the  Registry  Ordinance,  was 
bound,  before  the  passing  of  the  16  Vict.,  cap.  206,  relating  thereto,  to  enregister 
his  title  to  preserve  his  privilege,  this  question  having  been,  in  several  instances, 
decided  in  the  negative  and  having  now  the  character  of  rea  adjudicata.^^(i.  B. 
•^Bouchard  S  BlaiSj  4  L  C.  K.,  p.  371. 

2.  General  mortgages  created  prior  to  the  passingof  the  Registry  Ordinance, 
4  Vict.,  cap.  30,  attach  to  property  purchased  by  the  debtor  subsequently  to  the 
passing  of  the  said  Ordinance. — Q.  B.— i^roion  d:  Oakman,  13  L.  C.  R.,  p.  342. 

2038«  Legal  hypothecs  anterior  to  the  first  day  of  September, 
one  thousand  eight  hundred  and  sixty,  are  governed  by  the  laws  in 
force  when  they  were  created. — [III.  171.] 

§  I.  Legal  hypothec  of  married  women, 

2029.  Married  women  have  a  legal  hypothec  for  all  claims  or 

demands  which  they  may  have  against  their  husbands  on  account  of 

16 
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whatever  they  may  have  received  or  acquired  during  marriage  by 

succession,  inheritance  or  gift. — Pothier,  Hyp.,  424;  Orl.  Intr.y  tit. 

20,  n.  18 ;  C.  S.  L.  C,  c.  37.  ss.  46,  48,  §  5  ;  C.  N.,  2121,  2135.    [HI. 

171,  385.] 

DECISIONS: — 1.  The  clause  in  a  contract  of  marriage  by  which  the  intended 
husband  gives  to  his  intended  wife  a  sum  of  money  to  be  enjoyed  by  her  during 
her  entire  life  and,  after  her  death,  to  go  to  and  be  divided  among  the  children 
of  the  intended  marriage,  creates  a  mortgage  upon  the  property  of  the  intended 
husband  which  gives  to  the  children  born  of  the  said  marriage  a  preference  over 
the  subsequent  creditors  of  their  father,  notwithstanding  a  clause  in  the  said  ocn- 
tract  to  the  effect  that  the  grant  was  made  on  the  absolute  condition  that  the 
intended  husband  should  have  the  right  to  alienate,  sell  and  dispose  of,  without 
interruption  from  his  intended  wife,  any  property  upon  which  she  might  have  a 
mortgage  by  reason  of  the  said  clause.  General  mortgages  created  anterior  to  the 
passing  of  the  Registry  Ordinance,  4  Vict.,  cap  30,  attach  to  property  purchased  by 
the  debtor  subsequently  to  the  passing  of  the  said  Ordinance— Q.  B.-^Brawn  A 
Oakman,  13  L.  C.  R.,  p.  342. 

2.  In  the  absence  of  a  marriage  settlement  and  of  any  registration  for  the 
preservation  of  her  rights  and  matrimonial  claims,  the  wife  cannot  invoke  a  legal 
and  tacit  hypothec  as  against  the  creditors  who  have  registered  between  the  date 
of  the  marriage  and  the  registration  of  the  rights  of  the  wife.  This  provision  is 
applicable  to  mortgages  anterior  to  the  Ordinance,  4  Vict.,  cap.  30.  The  repeal 
of  the  36th  section  of  this  Ordinance  has  not  had  the  effect  of  reviving  the  rights 
of  the  wife  for  the  remploi  de  ses  propres  — C.  R. — Beaugrand  vs  Lavallie,  15  L 
C.  R.,  p.  479,  9  L.  C.  J.,  p.  215 Smith,  J.— 9  L.  C.  J.,  p.  61. 

3.  Par  suite  de  la  stipulation  d*une  hypothdque  sp6ciale,  jusqu'i  oonoor- 
rence  d'une  somme  fixe  et  certaine,  consentie  par  le  mari  k  son  Spouse,  pour  ses 
droits  mentionn^s  dans  leur  contrat  de  marriage  qui  a  6t6  enregbtr6,  elle  ne  pent 
reclamer  hypoth^cairement  au-deli  de  telle  somme  ainsi  stipul^e. — ^Smith,  J. — 
Demers  vs  Laroeque^  8  L.  C.  J.,  p.  178. 

4.  Par  les  dispositions  de  la  29e  clause  du  chapltre  30  de  la  4e  Vict,  auoune 
hypoth^ue  legale  ou  tacite  ne  subsiste  sur  les  propriet^s  du  mari  pour  le  rem- 
ploi des  propres  de  la  femme  ali6n6s  durant  le  mariage.  (0.  S.  L.  C.,  ch.  37,  sec. 
51.)— SMrra,  J. — Armstrong  vs  Rolston^  9  L.  C.  J.,  p.  16. 

5.  Que  la  femme  n'a  pas  d*hypothdque  legale  et  g^n6rale,  en  vertu  de  la  loi 
pour  assurer  un  douaire  prefix,  et  que  Phypoth^que  sp^ciale  or^e  par  le  contrat 
de  mariage,  pour  assurer  le  dojaire  prefix,  qui  est  ^teinte  par  la  vente  judiciaire 
de  I'immeuble  hypothequ6,  ne  pent  6tre  valablement  renouvel6  par  Tenregistre- 
ment  de  nouveau  du  contrat  de  mariage,  lorsque  cet  immeuble  est  devenu  de 
nouveau  la  propri§t6  du  mari.— Mathibit,  J. — Privost  vs  Bourque,  13  R.  L.,  p.  57. 

§  2.  Legal  hypothec  of  minors  and  interdicted  persons, 

2080.  Minors  and  interdicted  persons  have  a  legal  hypothec 
upon  the  immoveables  of  their  tutors  or  curators  for  the  balance  of 
the  tutorship  or  curatorship  account. — C.  S.  L.  C,  c.  37,  s.  46  ;  C.  N.. 
2121.     [III.  171.] 
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DECISION:— Lliypoth^que  legale  aoquise  au  mineur  sur  lea  biens  de  son 
totear,  en  vertu  de  renregistrement  de  la  tutelle  et  de  Tavis  Bp^eialisant  la  dite 
hypothdque,  ne  fait  que  garantir  genSralement  radministration  du  tuteur  pendant 
la  tutelle,  et  cette  hypoth^que  n'a  d*effet  sur  les  biens  du  tuteur  que  pour  le  reli- 
qaat  de  compte  qui  sera  constate  au  profit  de  ce  mineur  lors  de  la  reddition  de 
cQmpte  du  tuteur.  Si  le  bien  du  tuteur  est  vendu  judiciairement  pendant  la 
tutelle,  un  tuteur  ad  hoc  ne  peut  demander,  par  opposition,  coUooation,  en  vertu 
de  cet  eoregistrement,  pour  une  Bomme  sp^ciale  appartenant  au  mineur,  et  dont 
le  tuteur  a  eu  I'adminbtration  comme  tel ;  et  le  jugement  de  distribution  ne 
pourrait  coUoquer  ce  tuteur  ad  hoc  pour  cette  somme  purement  et  simplement, 
mais  la  seule  demande  que  pouvait  faire  le  tuteur  ad  hoc,  devait  4tre  k  Feffet 
qae  les  crSanciers  Rubs^quents  f assent  colloquys,  k  la  charge  de  donner  caution  de 
rapporter,  lord  de  la  reddition  de  compte  final  du  tuteur,  si  un  reliquat  au  profit 
du  mineur  6tait  alors  constate. — Chaonon,  J. — Jones  vs  PUdalu,  5  B.  L.,  p.  354. 

2081*  This  hypothec  takes  place  only  in  the  case  of  tutorships 
or  curatorships  conferred  in  Lower  Canada. — Pothier,  Hyp.,  425  ;  N. 
Den,  Hyp.,  749;  1  Diet,  de  Droit,  824;  0.  0.,  249,  265.    [Ill  171]. 

§  3.  Legal  hypothec  of  the  crown. 

2082,  The  legal  hypothec  of  the  crown  in  cases  where  it  exists, 
is,  like  legal  hypothec  in  general,  subject  to  the  preliminary  provisions 
of  this  section.—^  L.  8,  Qui  potiores ;  K  28,  De  jure  fisci  ;  L.  38,  §  1, 
De  rebus  auctor ;  Ddcl.  d'oct  1648 ;  Domat,  liv.  3,  tit.  1,  s.  5,  nn.  19, 
20,  22,  23;  Ouyot,  R6p.,  vo.  Priv.,  p.  691,  10;  Ord.  aoftt  1669 ;  Bos- 
quet, Diet,  des  droits  dom.,  vo.  Prifirence ;  H6ricourt,  Vente  des  im- 
meubles,  c.  11,  sec.  1,  n.  11 ;  Pothier,  Hyp.,  425  ;  Orl.,  Intr.  tit.  22,  n. 
18;  C.  S.  L.  C,  c.  37,  ss.  46,  115  ;  C.  N.,  2121.  [Ill  171  to  173.] 

DECISIONS  : — 1.  Such  parties  only  who  suffered  personally  from  the  fire  of 
1845  and  were  then  and  are  now  owners  of  the  lots  upon  which  they  intended  to 
rebuild  are  entitled  to  a  loan,  by  way  of  debentures,  conformably  to  the  pro- 
visions of  the  9th  Vict.,  cap.  62  and  of  the  10-12  Vict.,  cap.  35,  and  in  such  case 
only  the  Grown  has  a  pri?ilege  for  such  loan  and  not  for  a  loan  made  to  persons 
who  have  become  owners  of  such  lot  subsequent  to  the  fire  of  1845. — ^Bowbn  & 
Dotal,  JJ. — TBlu  vs  Attorney  General,  1  L.  C.  R,  p.  310. 

2.  The  privilege  granted  to  the  Crown  by  the  provisions  of  the  4th  section 
of  the  4  Vict.,  cap.  35  of  preserving  its  hypothecary  rights,  arising  out  of  Letters 
Patent,  without  rei^istering  the  same,  applies  only  to  immoveable  property 
granted  by  such  Letters  Patent  and  to  no  other..^C.  R — Morin  va  Smith,  6  L.  C. 
R.,  p.  279. 

3.  The  Crown  has  no  privilege  for  a  loan  of  debentures  upon  an  immoveable 
property  burnt  in  the  fire  of  1845,  if  the  borrower  were  not  at  the  time  of  such 
fire  the  proprietor  thereof,  but  in  this  particular  case  the  Crown  has  a  special 
mortgage,  it  having  been  stipulated  and  duly  regis tered.^>C  .R. — Hillier  is  BtnU 
lejf,7L,C.  B., p.  241. 
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4.  The  Crown,  without  registration,  has  no  privilege  for  a  loan  of  debentures 
made  under  the  provisions  of  the  9  Vict.,  cap.  62,  if  such  loan  has  been  made  to 
a  party  who  was  not  a  sufferer  by  the  fire. — Q.  B — Attorney  General  Jc  BoUf  7 
Ii.C.  R,,  p.  471. 

5.  The  general  mortgage  given  to  the  Crown  by  the  18th.  section  of  the  9 
Vict.,  cap.  62,  for  advances  under  that  Act,  attaches  without  registration,  although 
the  loan  was  made  after  the  borrower  had  rebuilt  and  was  not  applied  as  con- 
templated  Q.  B — Lavoie  dt  Eegina,  11  L.  C.  R.,  p.  63. 

6.  Under  the  provisions  of  the  9  Vict.,  cap.  62,  s.  18,  Her  Majesty  has  a 
mortgage  upon  the  immoveables  of  the  surety  of  the  borrower  of  moneys  upon 
the  fund  reserved  for  a  loan  to  the  sufferers  by  the  fire  of  1845  and  it  is  not 
necessary  that  such  mortgage  should  be  registered.  Such  mortgage,  although 
not  registered,  takes  priority  to  all  those  en  registered  subsequently  to  the  date 
of  such  loan. — Q.  B. —  Venner  ik  Attorney  General^  16  L.  C.  R.,  p.  216. 

7.  A  bond  for  a  sum  of  money  in  favor  of  the  Queen,  of  date  A.  D.  1845,  duly 
registered,  gave  a  hypoihlque  on  the  property  present  and  future  of  her  debtors. 
— ^The  Attorney  General  of  Lower  Canada  could  prosecute  the  payment  of  such 
bonds  made  to  secure  obligations  incurred  in  Lower  Canada. — Torrancb,  J.* 
TrtLst  &  Loan  Co.  of  Upper  Canada  vs  Monk^  17  L.  C.  J.,  p.  57. 

8.  Sous  I'ancien  droit,  le  fisc  n'avait  un  privilege  que  sur  les  biens  de  ses 
comptables,  dont  les  fonctions  ^taient  sous  I'entiere  d6pendance  et  contrdle  du 
roi,  et  consistaient  dans  le  maniement  des  deniers  royauK.  Le  Code  Civil  cana- 
dien  n^a  pas  6tendu  ce  privilege,  mais  ne  I'a  afiSrme,  comme  sous  I'ancien  droit, 
que  centre  les  biens  des  comptables  de  la  Couronne.  Le  i-h^rif,  d'apres  notre 
organisation  judiciaire,  n'est  pas  un  comptable  de  Sa  Mnjeste,  mais  n^est  qu*ua 
ofiScier  judioiaire  attache  aux  cours  de  cette  province,  dont  il  execute  les  ordres, 
et  la  Couronne  ne  pent  en  consequence  reclamer  privilege  sur  ses  biens.  Les 
fonctions  incidentes  de  collecteur  de  deniers  dus  par  les  municipalit^s  au  fondi 
des  bdiisses  et  des  jui  43f  et  de  distribution  de  timbres  judiciaires,  qu'exerce  le 
sh^rif,  ne  peuvent  lui  donner  le  titre  de  comptable  de  la  Couronne  d'apr^s  le 
sens  que  la  loi  attache  k  cette  fonction,  pour  que  la  Couronne  puisse  r&clamer 
privilege  sur  les  biens  de  ce  fonctionnaire  public.  Le  montant  du  cautionne- 
ment  ne  constitue  pas  une  penalite  qui  de  droit  doit  aller  a  la  Couronne,  mais 
doit,  en  vertu  de  la  loi  et  des  termes  memes  de  I'acte  de  cautionnement  usit^  en 
pareil  cas,  profiter  non-seulement  k  Sa  Majesty,  mais  ^galement  k  toutes  per 
sonnes  ayant  souffert  des  defalcations  du  shcrif. — Chaonon,  J. — Ouimet  vs  Mar- 
chand,  5  R.  L.,  p.  361. 

9.  The  privilege  of  the  Crown  for  its  claims  over  those  of  private  competing 
creditors  being  one  of  the  minor  prerogatives,  is  to  be  governed  by  the  law  of 
Canada  derived  from  France,  and  not  by  the  law  of  England.  The  ordinance  of 
August,  1669,  was  not  the  origin  of  the  legal  hypothec  of  the  Crown  in  France  upon 
the  property  of  its  officers,  comptables^  but  such  privilege  existed  there  by  the 
jurisprudence  of  the  country  before  the  creation  of  the  Conseil  sup6rieur  in  1663. 
In  the  case  of  a  prothonotary  of  the  late  Court  of  King's  Bench,  commissioned  in 
1844,  who  also  then  gave  a  bond  for  the  due  performance  of  his  duties  for  a  penal 
sum  to  the  Crown,  the  registration  of  this  bond  at  full  length  in  1845  was  sufiScient 
compliance  with  the  registry  ordinance  (4  Vict.,  ch.  30,  sec.  1,  10  and  52)  to 
preserve  any  claim  arising  to  the  Crown  thereunder,  upon  all  real  estate  of  the 
^aid  ofiScer.    In  such  case  the  Crown  had  for  the  monies  due  a  legal  hypothea 
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which  attached  to  all  the  real  property  of  the  officer,  without  the  necessity  of 
description  of  any  lands  in  the  bond  or  in  any  memorial.  Though  the  Court 
Hoose  and  Fee  Fund  duties,  Ac,  collectable  and  collected  by  the  prolhonotary, 
for  arrears  of  which' the  present  cUim  of  the  Crown  is  made,  were  created  and 
made  accountable  to  the  Crown  by  statutes  subsequent  to  the  execution  and 
registration  of  the  bond,  the  terms  of  the  bond  are  sufficiently  general  to  cover 
them,  and  moreover  this  is  one  effect  of  C.  S.  L.  C,  ch.  82,  sec.  9.  The  bond  given  by 
the  officer  as  prothonotary  of  the  Court  King'sBench  is  available  to  the  Crown  under 
the  Judicature  Act  (12  Vict.,  ch.  38,  sec.  104)  to  secure  its  claim  for  duties  received 
by  him  as  Prothonotary  of  the  Superior  Court,  but  not  for  those  received  by  him 
as  clerk  of  Circuit  Court,  inasmuch  as  no  registration  of  any  bond  for  the  duties 
of  that  new  office  given  under  the  same  Act  after  his  appointment  thereto  in  1S49 
was  registered Q.  B Monk  Js  Ouimet^  19  L.  C.  J.,  p.  71. 

10.  Que  dans  la  distribution  du  prix  d'immeuble,  la  Couronne,  cr^ancidre 
d*uDe  rente  foncidre  grevant  cet  immeuble,  n'a  droit,  comme  les  cr^anciers  ordi- 
naires,  qu'a  cinq  ann^es  d'arrerages  et  k  ceux  4chus  sur  Fannie  courante,  suivant 
I'artide  2123  du  Code  Civil. — Caron,  J  — National  Bank  vs  Davidson,  8  Q.  L.  R., 
p.  319. 

See  also  cases  noted  at  C.  C.  1 989  and  2084. 

§  4,  Legal  hypothec  of  mutvul  insurance  companies. 

2088.  There  is  likewise  a  legal  hypothec  in  favor  of  mutual 
insurance  companies  upon  all  the  immoveables  of  each  party  insured, 
for  the  payment  of  the  amounts  which  he  is  liable  to  contribute. 

The  hypothec  is  not  subject  to  the  restrictions  contained  in 
article  2026,  but  its  conditions  are  regulated  by  the  provisions  con- 
tained in  section  12  of  chapter  68  of  the  Consolidated  Statutes  for 
Lower  Canada.  [Ill  173J. 

ATrvend/nient — Article  2033,  shall  read  as  follows: 

"  2083*  There  is  likewise  a  legal  hypothec  in  favor  of  mutual 
fire  insurance  companies  upon  the  immoveables  mentioned  in  the 
policy,  for  the  payment  of  the  assessments  upon  the  deposit  notes. 

This  hypothec  is  not  subject  to  the  restrictions  contained  in  article 
2026,  and  it  ranks  dating  from  the  date  of  the  deposit  note."  C.  C. 
2038:  45  V.,  c.  51,  ss.  49  and  71;  47  V.  c.  76,  s.  2.— R.  S.  Q.,  art.  5830. 

SECTION   III. — OF  JUDICIAL   HYPOTHEC. 

2034*  Judicial  hypothec  results  from  judgments  rendered  by 
the  courts  of  Lower  Canada,  either  in  contested  or  uncontested  cases, 
and  which  order  the  payment  of  a  specific  sum  of  money.  Such  judg- 
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ments  likewise  carry  hypothec  for  interest  and  costs  without  speci'- 
fying  the  amount  thereof,  subject  to  the  restrictions  contained  in  the 
title  Of  Registration  of  Real  Rights, 

It  also  results  from  any  act  of  suretyship  judicially  entered  into, 
and  from  any  other  judicial  act  creating  an  obligation  to  pay  a  spe- 
cific sum  of  money. 

It  is  subject  to  the  rules  contained  in  article  2026. — Ord.  1566, 
art.  53;  D6cl.  16  juillet  1566,  art.  211 ;  Gu6nois,  Rec.  dVrd,,  p.  729; 
Ord.  1667.  tit.  35,  art.  11 ;  H6ricourt,  238-9 ;  2  TropL,  Priv.,  pp.  134, 
146-7 ;  C.  S.  L.  C,  c.  37,  s.  47  ;  C.  N.,  2123.  [III.  173.] 

208S.  Judicial  hypothecs  acquired  before  the  thirty-first  day  of 
December,  one  thousand  eight  hundred  and  forty-one,  affect  all  the 
property  held  by  the  debtor  at  or  since  the  time  at  which  they  were 
acquired. — Pothier,  Hyp,,  423,  and  authorities  under  the  preceding 
articles.  [III.  173.] 

20S6«  Judicial  hypothecs  acquired  between  the  thirty-first  day 
of  December,  one  thousand  eight  hundred  and  forty-one,  and 
the  first  day  of  September,  one  thousand  eight  hundred  and  sixty, 
affect  only  such  property  as  the  debtor  possessed  at  the  time  when  the 
judgment  was  rendered  or  the  judicial  act  performed. — C.  S.  L.  C, 
c.  37,  s.  47  ;  C.  N.,  2123.  [III.  173.] 

DECISIONS  : — 1.  A  judicial  bond,  executed  in  1844,  and  not  hypothecating 
any  property  on  its  face,  but  duly  registered,  operated  as  a  mortgage  on  all  the 
property  of  the  bondsmen  then  held  by  them  within  the  registration  district — 
MoNE,  J. — Berthelet  vs  Dease,  12  L.  C.  J.,  p.  336. 

2.  Judicial  hypothecs  arising  between  the  3l8t  December  1841  and  the  Ist 
September  1860,  only  affect  such  immoveables  as  the  judgment  debtor  possessed 
at  the  time  when  the  judgment  was  rendered. — Wurtelb,  J. — Thompson  vs  Marks, 
9  L.  N.,  p.  372. 

3.  Que  le  cautionnement  judiciaire  doit  6tre  pour  une  somme  fixe  de  de- 
niers,  et  que  dans  IHnstance  le  cautionnement  judiciaire  n*etant  pas  pour  une 
somme  fiz^e  et  ayant  %tk  enr^gistr^  sur  les  immeubles  du  demandeur,  ce  dernier 

a  droit  de  demander  la  radiation  de  la  dite  hypothdque  (C.  C.  2i50.)^C.  R. La- 

vallie  vs  Paul,  30  L.  C.  J.,  p.  164,  M.  L.  R.,  2  S.  C,  p.  72. 

4.  Que  pour  r^ussir  dans  une  action  personnelle  hypothecaire,  fondle  sur 
une  hypoth^que  judiciaire,  le  demandeur  doit  prouver  que  le  debiteur  etait  pro- 
pri^taire  des  immeubles  sur  lesquels  a  6t6  prise  Tinscription  a  la  date  de  celle-ci, 

&  celle  du  jugement  inscrit,  et  k  celle  de  Taction  hypothecaire  elle-mSme. ^C.  R. 

—Taillon  vs  Pouliuy  13  Q.  L.  R.,  p.  155. 

See  also  cases  noted  at  C.  C.  2026. 
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SECTION    IV. — OF  CONVENTIONAL  HYPOTHEC. 

3087*  Conventional  hypothec  can  only  be  granted  by  those 
who  are  capable  of  alienating  the  immoveables  which  they  subject  to 
it;  saving  the  provisions  of  special  enactments  concerning  Fabriques. 
— Pothier,  Hyp.,  427  ;  H^ricourt,  221-2 ;  1  Ferrifere,  Diet,  de  droit, 
820 ;  N.  Den.,  vo.  Hyp..  §  2,  n.  8 ;  Tropl.,  Priv.,  nn.  460  et  seq. ;  Pont, 
Pm.,n.  609;  C.  N.,  2124.  [III.  173.] 

DECISIONS : — 1.  A  mortgage  given  by  a  minor  is  not  radically  null,  but  is 
merely  subject  to  be  annulled. — C.  R. — Beliveau  d:  DuehemeaUf  22  L.  C.  J.,  pp. 
37  and  168. 

2.  A  hypothec  inserted  in  a  registrar's  certificate,  furnished  in  conformity  with 
the  requirements  of  the  Code  of  Civil  Procedure  and  created  by  a  person  who  has 
not  been  proprietor  inside  of  ten  years,  will  be  struck  from  the  certificate,  on  a 

petition  for  that  purpose  made  by  any  of  the  parties  to  the  case. — ^MoCord,  J. 

Armitrong  vs  HuSj  5  R.  L.,  p.  397. 

3.  Que  le  demandeur  dans  une  action  hypothecaire,  doit  prouver  que  celui 
qui  a  consenti  Thypothdque  ^tait  propri^taire  de  Pimmeuble  hypothequ6  au  temps 

oii  rhypothdque  a  M  consentie,  et  que  cette  preuve  ne  pent  dtre  verbale. Q.B. 

^Banque  Union  &  Nuibrown,  14  R.  L.,  p.  64,  8  L.  N.,  p.  76 C.  R_10  Q.  L.  R.« 

p.  287. 

30SS*  Persons  whose  right  to  an  immoveable  is  suspended  by  a 
condition,  or  is  determinable  in  certain  cases,  or  is  subject  to  res- 
cission, can  only  grant  hypothecs  upon  it  which  are  subject  to  the 
same  conditions  or  to  the  same  rescission. — ff  L.  11,  §  2,  De  pignor- 
ibiLs  et  hyp.,  L.  31,  De  pignoribus  ;  Pothier,  Hyp.,  427  ;  Hericourt, 
222-3;  Anc.  Den.,  vo.  Hyp.,  827 ;  C.  N.,  2125.  [III.  173.] 

DECISIONS :— >K  A  general  mortgage  or  hypothec  does  not  effect  lands  held 

in  free  and  common  soccage — Court  of  Appeals Paterson  A  MeCallum,  Stuart's 

Sep.,  p.  429. 

2.  Crown  lots  remain  Crown  property  so  long  as  no  patent  issues  in  respect 
of  the  same  and  hypothecs  granted  upon  such  lots  by  individuals  in  possession 
of  and  who  have  improved  the  same  do  not  attach  and  they  convey  no  rights  to 
the  mortgagees. — Q.  B. — Paeaud  <k  Pelleiier,  16  L.  C.  R.,  p.  305. 

3.  When  the  Plaintiff  had  taken  a  hypothec  on  an  immoveable  property  of 
which  the  mortgagee  had  possession  only,  subject  to  a  prohibitory  clause  as  to 
selling,  alienating  or  hypothecating  it,  and,  after  the  granting  of  the  hypothec, 
the  property  was  retroceded  to  the  original  owner  by  mutual  consent,  it  was  held, 
on  ao  hypothecary  action  brought  by  the  mortgagee,  that  such  prohibitory  clause 
was  valid  and  a  hypothec  so  granted  was  null  and  void. — Q.  B. — Lynch  db  Hai- 
naultj  5  L.  C.  J.,  p.  306. 

4.  Le  vendeur  avec  faculty  de  rachat  a-t-il  le  droit  d'hypothdque  ?  Decide 
dans  raffirmative— Q.  B Hainauli  &  ChapdelainCf  32  L.  C.  J.,  p.  84. 
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2039.  The  property  of  minors  and  interdicted  persons,  and  that 
of  absentees  so  long  as  it  is  only  provisionally  held,  cannot  be  hypo- 
thecated otherwise  than  in  virtue  of  judgments,  or  for  the  causes  and 
subject  to  the  formalities  established  by  law. — C.  C.  Titles  Of  Tutor- 

ehipf  Minority  and  Absentees  ;  C.  N.,  2126.  [III.  175.] 

DECISIONS  : — 1.  A  mortgage  given  by  a  minor  is  not  radically  null,  but  is 

merely  subject  to  be  annulled. — C.  R — Bilioeau  &  Duchesneau,  22  L.  C.  J.,  p. 

37  and  168. 

2.  The  husband  surviving  cannot  hypothecate  during  the  continunnce  of  the 

community,  which  has  not  been  demanded  by  the  minor  children,  their  part  of 

an  immoveable  which  has  become  mobilized  by  his  contract  of  marriage,  inasmuch 

as  that  part  becomes  the  property  of  the  children  who  succeed. — Q.  B Parent 

&  LalandCf  15  L.  C.  J.,  p.  37. 

2040*  Conventional  hypothec  cannot  be  granted  otherwise 
than  by  acts  in  authentic  form  ;  except  in  the  cases  specified  in  the 
following  article. — 2  Lamoignon,  122  ;  N.  Den.,  vo.  Hyp.,  §  3,  sec.  4; 
C.  S.  L.  C,  c.  37,  s.  58  ;   C.  N.,  2127     [III.  175.] 

DECISIONS  : — 1.  A  not  jtrial  act  executed  en  brevet  does  not  create  a  mort- 
gage.— K.  B. — Belair  vs  OendreaUf  Pyke's  Rep.  p  57. 

2.  For  the  validity  of  a  deed  of  obligation  and  mortgage  for  the  security 
thereof,  it  is  not  necessary  that  the  creditor  should  be  present  nor  that  the  deed 

be  accepted  by  him  or  by  any  one  in  his  name. — Q.  B Ryan  ds  Halpin,  6  L  C 

R.,  p.  61. 

3.  Que  pour  constituer  une  hypotheque  il  n'y  a  pas  des  termes  eacramen- 
tels :  11  sutiit  que  Timmeuble  soit  designe  dans  Tacte  et  qu^il  soit  affecte  pour  une 
somme  fixe.  Que  dans  un  acte  d  echange,  la  declaration  des  parties  que  les  im- 
meubles  ^changes  seront  garants  I'un  pour  Tautre  pour  une  somme  determin^e, 
constitue  sur  chaque  immeuble  une  hypotheque  au  montant  de  la  somme  fiz^e 
pour  la  garantir  du  trouble  auquel  chacun  des  co*echangistes  pent  etre  expos6.— 
Q.  B. — Cay  a  (k  Trust  and  Loan  Company  of  Canada,  1  Q.  B.  R.,  p.  10. 

2041*  Hypothecs  upon  lands  held  in  free  and  common  soccage, 
and  those  upon  lands  in  the  counties  of  Missisquoi,  Shcfford,  Stan- 
stead,  Sherbrooke  and  Drummond,  whatever  maybe  their  tenure,  may 
also  be  created  in  the  form  specified  in  the  fifty-eighth  section  of 
chapter  thirty-seven  of  the  Consolidated  Statutes  for  Lower  Canada 

[III.  175.] 

DECISION : — A  general  mortgage  or  hypothec  does  not  affect  lands  held  in 
free  and  common  soccage — Court  of  Appeals..— Pa/er^on  &  McCallumj  Stuart's 
Rep.,  p.  429. 

2042*  Conventional  hypothecs  are  not  valid  unless  the  deed 
specially  describes  the  immoveable  hypothecated,  with  a  designation 
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of  the  coterminous  lands,  of  the  number  or  name  under  which  it  is 
known,  or  of  its  number  upon  the  plan  and  book  of  reference  of  the 
registry  office,  if  such  plan  and  book  of  reference  exist. — C.  S.  L.  C, 
c.  37,  a  45,  §  2,  s.  74;  C.  N.,  2129.  [III.  175.] 

Aviendment : — Article  2042  shall  read  as  follows  : 


"  2042«  Conventional  hypothecs  are  not  valid  unless  the  deed 

specially  describes  the  immoveable  hypothecated,  with  a  designation 

of  the  coterminous  lands,  or  of  the  number  or  name  under  which  it 

is  known,  or  of  the  lot  or  part  of  the  lot  and  range,  or  of  its  number 

upon  the  plan  and  book  of  reference  of  the  registry  office,  if  such 

plan  and  book  of   reference  exist.  C.  C.  2042;  40  V.,  c.  17,  s.  1. — 

R  S.  Q.,  art.  5831. 

DECISIONS:--!.  The  designation  of  the  coterminous  lands  (tenants  et 
aboutissants)  required  by  article  2042  of  the  Civil  Code  is  not  d  peine  de  nullii6^ 
but  is  required  only  so  that  third  parties  may  have  a  perfect  knowledge  of  the 
land  hypothecated,  and,  provided  that  the  land  be  sufficiently  indicated,  a  men- 
tion of  its  boundaries  is  not  absolutely  necessary. — ^C.  R Frizzell  vs  Hall,  2  Q. 

L  R,  p.  373. 

2.  Where  the  mortgaged  property  was  described  in  the  deed  as  being  in 
Ste.  Cecile,  when  it  was  really  in  St.  Fabien,  and  was  so  declared  to  be  by  the 
Plaintiffs,  it  was  held  that  the  action  must  be  dismis:)ed,  and  also  that  the  absence 
ofa  cadastral  number  in  the  notice  of  renewal  of  the  mortgage  was  fatal,  and 
that  the  correction  of  the  notice,  after  the  expiration  of  the  delay  for  fyliug  it, 

oould  not  be  made  retroactive  in  its  effects — ^C.  R Rioux  vs  Ouellet,  11 Q.  L.  R., 

p.  117. 

3.  Que  la  description  d'un  immeuble  pour  les  fins  d^enregistremeut  d*un 
droit  hypothecaire  est  complete  aux  yeux  de  la  loi  en  mentionnant  le  lot  et  le 
rang  ou  partie  du  lot  et  rang — C.  R. — BoUvert  vs  Johnsouy  M.  L  R.,  2  S.  C, 
p.  182. 

4.  Que  dans  Tespece  Terreur  commise  dans  Tacte  constitutif  d'hypothdque, 
par  suite  d'une  erreur  du  clerc  quant  au  numero  de  la  subdivision  du  lot,  n'affecte 
pointla  validite  de  I'hypotheque,  attendu  que  Pidentite  de  Timmeuble  est  bien 
etablie  et  qu'il  n'en  est  result^  aucun  prejudice  au  defendeur.  (See  C.  C.  2132.) — 
C.  R. — Boisvert  vs  Johnson,  M.  L.  R.,  3  S.  C,  p.  182. 

SMI4S*  A  hypothec  granted  by  a  debtor  upon  an  immoveable  of 
which  he  has  possession  as  proprietor,  but  under  an  insufficient  title, 
takes  eflfect  from  the  date  of  its  registration  if  he  subsequently  obtain 
a  perfect  title  to  it ;  saving  the  rights  of  third  parties. 

The  same  rule  applies  to  judgments  rendered  against  a  debtor 
under  the  same  circumstances. — ff  L.  16,  §  7,  De  pignor.  et  hyp. ; 
Domat,  liv.,  3,  tit.  1,  sec.  1,  n.  20 ;  Pothier,  Hyp.,  430 ;  N.  Den.,  vo.  Hyp., 
746.  [UL  175,  385.] 


250  Of  hypothecs, — Oeneral  proviaiona. — Art.  2044- 

DECISIONS  : — !•  La  possession  d'un  immeuble,  en  7ertu  d'un  acte  de  dona- 
tion accepts,  mais  non  enregistr6,  n*a  aucun  effet  contre  le  porteur  d'une  obliga- 
tion oonsentie  par  le  donateur,  apr^sla  donation,  et  enregistr6  plus  d'nnan  aprte 
sa  passation. — C.  R. — Roy  vs  Vacher^  3  R.  L.,  p.  440. 

2.  That  the  hypothec  granted  by  a  purchaser  and  registered  before  the 
registration  of  his  title  to  the  immoveable  hypothecated  will  rank  after  the 
vendor's  privilege,  although  the  latter  was  registered  after  the  30  days.  (0.  C. 
2100.)— .McCoRD,  J Chritien  vs  Poitrasj  7  Q.  L.  R.,  p.  81. 

3.  That  the  allegation  of  granting  a  hypothec  is  in  effect  an  allegation  that 
the  person  creating  the  hypothec  had  power  to  do  so,  and,  therefore,  under  such 
allegation,  the  Court  will  admit  evidence  to  prove  the  existence  of  such  power 
and  the  Plaintiff  must  prove  that  the  mortgagor  had  that  power. — ^C.  R — Unifm 
Bank  vs  Nuibrown,  10  Q.  L.  R.,  p.  287 — ^Q.  B.— 8  L.  N.,  p.  76,  14  R.  L.,  p.  64. 

4.  En  Mai  1868,  Hamilton  Rickaby  a  consenti  une  hypothdque  a  I'appelant, 
sur  son  immeuble  dont  il  n'avait  qu'un  permis  d'occuper,  qu'il  a  transports  dans 
le  mois  de  Novembre  suivant  &  Pauteur  de  VinWm^^^-Jugii  Que  le  dit  Hamilton 
Rickaby,  n'ayant  jamais  eu  de  titre  i  la  propri6t6,  n'a  pas  pu  consentir  une  hypo- 
thdque  valable Q.  B^^Paeaud  &  Rickaby^  1  Q.  B.  R.,  p.  310. 

2044*  Conventional  hypothecs  are  likewise  not  valid  unless  the 
sum  for  which  they  are  granted  is  certain  and  determined  by  the 
deed. 

This  provision  does  not  extend  to  life  rents  or  other  obligations 
appreciable  in  money,  which  are  stipulated  in  gifts  inter  vivos, — C.  S. 
L.  C,  c.  37,  sec.  45  ;  C.  N.,  2132.  [III.  175.] 

Amendment  (In  the  case  of  pvhlic  officers)  "  The  hypothecary 
security  has  the  effect  of  a  principal  obligation  for  the  stated  amount 
thereof,  although  the  amount  recoverable  for  the  breach  thereof  be 
uncertain  and  undetermined."  32  V.,  c.  9.,  sec.  4. — R.  S.  Q.  art.  619. 

DECISIONS: — 1*  Since  the  passing  of  the  16th.  Vict.,  cap.  206,  sec.  7, 
amending  the  Registry  Laws,  a  hypothec  may  subsist  for  a  life  rent  created  by  a 
deed  of  gift  inter  vivos  without  mention  of  a  specific  sum  of  money. — C.  R.— 
Chapais  vs  Lebel,  3  L.  G.  R.,  p.  477. 

2.  Un  donateur  qui  fait  enr^gistrer  son  acte  de  donation,  conserve  sonhypo- 
thdque  privilegiee  de  bailleur  defonds,  pour  toutes  les  charges  appr^iables  en 
argent  qui  y  sont  stipulSes  en  sa  faveur,  sans  qu'il  soit  n^cessaire  de  filter  par 
I'acte  meme,  la  valeur  de  ces  charges. — Semblable  donation  donne  la  m^me 
hypotheque  aux  tiers  en  favour  desquels  ces  charges  ont  6t6  stipulees. — Q.  B^— 
Dufresne  d:  Dubord,  4  Q.  L.  R.,  p.  59. 

3.  Where  a  hypothec  is  given  for  a  credit  opened  in  favour  of  the  mortgagor, 
the  hypothec  takes  effect  from  the  time  the  mortgage  is  granted,  and  not  from 
the  time  the  advance  is  actually  made. — Maoeay,  J. — Quintal  vs  Lefebvrej  3  L. 
N.,  p.  347. 

4.  That  a  hypothec  for  advances  contemplated,  but  which  the  creditor  is 
not  bound  to  make,  nor  the  debtor  to  receive,  is  not  valid  for  advances  made  in 
pursuance  of  such  an  agreement,  as  against  a  sale  duly  registered  before  the 
making  of  the  advauces. — 0.  K^-^esUets  vs  Martel,  5  Q.  L.  R.,  p.  125. 
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5.  Qae  la  convention  qu'une  hypoth^que  consentie  pour  une  dette  exis- 
tante,  sobsistera  tant  que  le  debiteur  devra  au  cr^ancier  pour  dee  avances  subs^- 
qoentes,  et  que  lea  paiements  qui  seront  faits  seront  imputables  sur  celles-ci, 
m^e  si  les  parties  ne  8*en  ezpliquent  pas  alors,  est  valable  et  einp^che  la  re- 
mise au  d^biteur  des  billets  consentis  pour  le  montant  de  Pobligatioa  de  valoir 
comme  acquit  de  celle-ci,  tant  que  des  avances  subsequentes  faites,  avant  et  au 

moment  m&ne  de  la  remise  des  billets,  n'ont  pas  ^te  soldees. — C.  R MeCall  v3 

Poulioiy  12  Q.  L.  R.,  p.  10. 


MKiS*  Hypothecs  created  by  a  will  upon  immoveables  subjected 
by  the  testator  to  certain  charges,  are  governed  by  the  same  rules  as 
conventional  hypothecs. — [III.  175], 

DECISION : — ^La  7e  clause  de  Tacte  16  Vict.,  chap.  206,  ne  s*applique  qu'aux 
rentes  viag^res  stipul^es  dans  des  actes  de  donation  entrevifs  et  non  &  celles 
cr§es  par  testament  et  que  ces  demi^res  n'emportent  pas  d'hypothdques  &  Ten* 
centre  des  tiers  acqu^reurs  de  bonne  foi,  si  Timmeuble  n'est  pas  designs  et  sp^- 
eialement  affects  par  le  testament,  pour  une  somme  d'argent  d^terminSe  confor- 
moment  a  la  clause  28  de  I'ord.  4  Vict.,  ch.  30. — Bbrthblot,  J. — Gr€goire  vs  La- 
ferriire,  3  L.  a  J.,  p.  184. 

2046*  Conventional  hypothecs  may  be  granted  for  any  obli- 
gation whatever. — -jf  L.  5,  L.,  9,  §  1,  De  pignor,  act ;  Pothier,  Hyp., 
431-2;  OrL,  Intr.  tit.  20,  n.  27  ;  Domat,  liv.  3,  tit.  1,  sec.  1,  n.  32 ; 
Nouv.  Den.  vo.  Hyp.,  747.  [III.  175.] 


SECTION  V. — OF    THE  ORDER    IN   WHICH  HYPOTHECS  RANK. 

2©4T»  [As  between  the  creditors,  hypothecs  heretofore  created 
rank  in  the  order  of  their  respective  dates,  when  none  of  them  have 
been  registered  in  conformity  with  the  provisions  contained  in  the 
title  Of  Registration  of  Real  Rights.  Hypothecs  created  hereafter 
are  without  effect  unless  they  conform  to  the  provisions  of  article 
2130].— C.  S.  L.  C,  c.  37,  s.  1,  §  2;  Pont,  Priv.,  n.  726 ;  C.  N.,  2134. 
[in.  175.] 

DECISIONS  : — 1.  Que  le  bailleur  de  fends  a  droit  k  la  totality  de  la  valeur 
de  la  propri6t6  lors  da  d6cret  et  non  d.  une  part  proportionnelle  seulement. 
Qae  le  cri§ancier,  porteur  d'une  garantie  colIat6rale,  ne  peut  ^tre  colloquy  que 
conditionnellement  et  qu'en  attendant  qu'il  ait  constats  s'il  peut  r6aliser  sa 
cr§aQce,  lea  cr^anciers  moins  privilSgies  ou  postSrieurs  doivent  etre  admis  &  tou- 
cher les  deniers  en  donnant  caution  qu'ils  videront  leurs  mains  entre  celles  du 

crhmcier  en  premier  lieu  nomm6,  s'il  est  rejet6  sur  cette  garantie  collat^rale. 

Horn,  J,^^I>ouire  vs  Oreen,  5  L.  C.  J.,  p.  152. 

2.  Since  the  coming  into  force  of  the  Civil  Code  of  Lower  Canada,  no  hypo- 
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thee  can  be  acquired  on  the  property  of  a  person  notoriously  insolvent Ban^t 

Jacques- Car  tier  &  Ogilvie,  19  L.  C.  J.,  p.  100. 

3.  Qu'une  hypothdque  garantissant  le  paiement  d'une  dette  ancienne  ne 
peut  pas,  au  detriment  des  creanciers  interm§diaires,  dtre  appliqu^e  au  paiement 
d^une  autre  dette  distincte  plus  recente. — Casault,  J. — Dorval  vs  Bouraasa,  8  Q. 
L,  R.,  p.  218. 

204!$*  The  creditor  who  expressly  or  tacitly  consents  to  the 
hypothecation  in  favor  of  another  of  the  immoveable  hypothecated  to 
himself  is  deemed  to  have  ceded  to  the  latter  his  preference ;  and  in 
such  case  an  inversion  of  order  takes  place  between  these  creditors  to 
the  extent  of  their  respective  claims  ;  but  in  such  manner  as  not  to 
prejudice  intermediate  creditors  if  there  be  any. — Pothier,  Orl,  Inir, 
tit.  20,  n.  64  ;  1  Lamoignon,  tit.  26,  art.  3,  4  ;  2  ibid.^  pp.  114-5  ;  Pont, 
Priv.,  n.  334,  p.  324,  n.  1238.  [III.  175  to  177.] 

DECISIONS  : — 1*  A  person  who  consents  to  the  hypothecation  in  favour  of 
another  of  real  estate  already  hypothecated  in  his  own  favour,  will  be  held  to 
have  waived  his  priority  of  mortgage  in  favour  of  the  creditor  obtaining  such  sub- 
sequent mortgage.— Meredith,  C.  J. — Symes  vs  McDonald,  9  L.  C.  R.,  p.  182. 

2.  Where  the  bailleur  defonds  co-operates  in  the  creation  of  a  subsequent 
mortgage  of  the  properly,  his  bailleur  defonds  claim  is  to  be  postponed  to  such 
subsequent  hypothecary  claim — Q.  h.-^Roberison  S  Young ^  17  L.  C.  R.  p.  458. 

3.  Where  a  hypothecary  creditor,  who  is  first  in  rank,  cedes  his  right  of 
preference  on  the  moneys  arising  from  the  sale  of  a  portion  of  the  property  hy- 
pothecated in  favour  of  an  hypothecary  creditor,  who  is  only  third  in  rank,  such 
creditor  having  tirst  rank  cannot  afterwards  claim  to  rank  for  his  full  claim 
(without  deduction  of  moneys  received  under  Sflid  sale)  to  the  prejudice  of  a  hy- 
pothecary creditor,  who  is  second  in  rank,  in  the  distribution  of  moneys  arising 
from  the  sale  of  the  balance  of  the  said  property. — C  R PSrodeau  vs  Quintal, 

27  L.  C.  J.,  p.  74. 

4.  In  this  case  the  proof  shows  that  the  acts  of  the  Society  were  such  as  to 
induce  the  Plaintiff  to  believe  that  the  Society  had  no  priority  of  hypothec,  and 
it  consequently  was  debarred  from  contesting  the  Plaintiff's  claim.— Johxson,  J. 
McCall  V9  Bonacinaj  5  L.  N.,  p.  215. 

2040*  A  creditor  who  has  a  hypothec  upon  more  than  one 
immoveable  belonging  to  his  debtor  may  exercise  it  upon  such  one  or 
more  of  them  as  he  deems  proper. 

If  however  all  or  more  than  one  of  the  immoveables  thus  hypo- 
thecated be  sold,  and  the  proceeds  have  to  be  distributed,  his  hypo- 
thec is  divided  rateably  upon  so  much  of  their  respective  prices  as 
remains  to  be  distributed,  when  there  are  other  subsequent  creditors 
holding  hypothecs  upon  spme  one  or  other  only  of  such  immoveables. 
— Merlin,  R6p.,  vo.  Transcriptiov.,  p.  129,  2e  col.  [III.  177.] 
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3050.  The  privileged  or  hypothecary  creditors  of  a  vendor 
rank  before  him,  regard  being  had  among  them  to  the  order  of  prefer- 
ence or  priority. — Pothier,  Hyp.,  454.  [III.  177.] 

30S1*  Creditors  whose  claims  are  suspended  by  a  condition  are 
nevertheless  collocated  in  their  order,  subject  however  to  the  condi- 
tions prescribed  in  the  Code  of  Civil  Procedure. — Domat,  liv,  3,  tit.  1, 
sec.  17  ;  Pothier,  Proc.  civ.,  263  ;  Nouv.  Den.,  Hyp.,  746 :  C.  C.  P.  601 
et  seq.  [III.  177.] 

2082*  The  provisions  concerning  privileges  contained  in  articles 
1986,  1987  and  1988  are  also  applicable  to  hypothecs. — 1  Troplong, 
Priv.,  p.  103.  [III.  177.] 


CHAPTER  FOURTH. 

OF  THE  EFFECT  OF  PRIVILEGES  AND  HYPOTHECS  WITH  REGARD 

TO  THE  DEBTOR  OR  OTHER  HOLDER. 

208S*  Hypothecs  do  not  divest  the  debtor  or  other  holder, 

either  of  whom  continues  to  enjoy  the  property  and  may  alienate  it, 

subject  however  to  the  privilege  or  the  hypothec  charged  upon  it. — 

/  L.  9,  §  2,  De  pignor.  act ;  Pothier,  Hyp.,  433-4  ;  N.  Den.,  Hyp.,  788. 

[in.  177.] 

20S4.  Neither  the  debtor  nor  other  holder  can,  with  a  view  of 

defrauding  the  creditor,  deteriorate  the  immoveable  charged  with  a 

privileged  or  hj^thecary  claim,  by  destroying  or  injuring,  carrying 

away  or  selling  the  whole  or  any  part  of  the  buildings,  fences  or 

timber  thereon.— C.  L.  S.  C,  c.  47,  s.  2.  [III.  177,  385.] 

DECISION  : — Que  le  tiers  detenteur,  qui  a  fait  des  ameliorations  sur  rim- 
meuble  hypoth6qu6,  ne  peut  les  enlever  aprds  le  jugement  en  declaration  d'hy- 
potheque  et  s'est  oblige  de  payer  la  dette  hypoth^caire.  (C.  C.  2065,  2072.) — 
Q»  B. — Soeiilide  Construction  Canadienne  de  Montrial  d:  DesauteU  dit  Lapointe, 
IQ.  B.  R.,  p.  183. 

!2055*  In  the  event  of  such  deterioration  the  creditor  who  has 
a  privilege  or  hypothec  upon  the  immoveable  may  sue  him, even  though 
the  claim  be  not  yet  payable,  and   recover  from  him  personally  the 
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damages  occasioned  by  such  deteriorations,  to  the  extent  of  such 
claim  and  with  the  same  right  of  privilege  or  hypothec ;  but  the 
amount  so  recovered  goes  in  reduction  of  the  claim. — C.  S.  L.  C,  c  47, 
s.  2,  §  2 ;  Pont,  Priv,,  nn.  362  to  365 ;  C.  N.,  2175.  [III.  177.] 

DECISIONS  : — 1.  In  an  affidavit  for  a  capias  for  damaging  and  deteriorating 
an  immoveable  of  which  the  Plaintiff  was  a  hypothecary  creditor,  it  is  not  neces- 
sary to  allege  that  the  deteriorations  have  been  effected  wilfully,  if  it  appear  that 
they  do  not  result  from  accident  or  in  the  ordinary  course  of  events.— -Movk,  J... 
Douire  vs  McGuinniSf  5  L.  C.  J.,  p.  158. 

2.  Sur  une  action  en  vertu  de  Particle  2055  du  Code  Civil,  accompagn^ 
du  capias  en  vertu  de  Particle  800  du  Code  de  procedure  civile,  pour  les 
dommages  resultant  de  deteriorations  sur  un  immeuble  hypothequ6,  ces  domma- 
.  ges  ne  consistent  pas  tant  dans  la  valeur  du  bois  coupd  et  enlev^  que  dans  )*e8ti- 
mation  qui  doit  dtre  faite  des  dommages  k  raison  de  la  deterioration  en  valear 
de  la  propriete  en  consequence  de  cette  coupe  de  bois«^)!.  R. — D4sauUls  vt 
Ethier,  15  L.  C.  J.,  p.  301. 

2056«  Creditors  having  a  registered  privilege  or  hypothec  upon 
an  immoveable  may  follow  it  into  whatever  hands  it  passes  and 
cause  it  to  be  sold  judicially  in  order  to  be  paid,  according  to  the 
order  of  their  claims,  out  of  the  proceeds  of  such  sale. — Domat  liv.  3, 
tit.  1,  sec,  3,  nn.  1,  2,  3 ;  Pothier,  Hyp.,  433-4 ;  N.  Den.,  vo.  Hyp,» 
741,  788 ;  C.  N.,  2166.  [III.  177.] 

3057*  In  order  to  secure  his  rights  the  creditor  has  two  reme- 
dies, namely,  the  hypothecary  action  and  the  action  to  interrupt 
prescription.  The  latter  is  treated  of  in  the  title  Of  Prescription. 
[III.  179.] 

SECTION  I. — OF  THE  HYPOTHECARY  ACTION. 

205d*  The  hypothecary  action  is  given  to  creditors  whose 
claims  are  liquidated  and  exigible,  against  all  persons  holding  as  pro- 
prietors the  whole  or  any  portion  of  the  immoveable  hypothecated 
for  their  claim. — Cod.,  L.  24,  De  pignoribus ;  Loyseau,  Diguerp.,  liv. 
2,  c.  2,  n.  3  ;  Pothier,  Hyp.,  434-5 ;  6  N.  Den.,  19  ;  Tropl.,  Priv.,  n.  804. 

[in.  179.1 

DECISIONS : — I.  In  an  action  hypothicaixe  the  Plaintiff  must  prove  a  mortgage 
debt  and  that  the  land  mortgaged  for  the  security  of  that  debt  lain  the  possession 
of  the  Defendant. — ^K.  B. — Beaulieu  vs  Siroyj  I  R.  de  L.,  p.  380. 

2.  A  widow,  for  a  debt  due  to  her  by  the  community,  ciannot  support  an 
action  hypothecaire  against  the  dSienteur  of  her  husband's  propre^,  without  prov- 
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ing  thai  the  oommunity  cannot  satiaiy  her  demand.— K.  B. — Hauaserman  v»  Cos- 
grain,  1  R.  de  L.,  p.  380. 

3.  The  possession  of  the  mortgaged  premises  by  the  Defendant  in  an  action 
hfpothieaire  must  be  proved  even  in  cases  in  which  the  Defendant  makes 
debult^-K.  B CartUr  vs  Marcoux,  1  R.  de  L.,  p.  380. 

4.  The  children  who  are  proprietor  of  an  estate,  on  which  the  dower  of  their 
mother  is  charged,  cannot  maintain  an  action  to  recover  the  possession  ot  that 
estate  from  a  tiers  ditenteur  who  holds  by  title  derived  from  their  mother,  so  long 
Si  she  lives. ISL.  B Lemieux  v$  Dionncj  2  R.  de  L.,  p.  277. 

5.  The  Hen  ditenteur  is  never  presumed  to  bind  himself  personally. — C. 
R..^anque  du  Peuple  vs  OingraSf  2  L.  C.  R.,  p.  243. 

6.  In  order  to  support  an  hypothecary  action,  the  debt  set  up  by  the  Plaintiff 
must  be  due  and  exigible.  The  costs  of  an  action  will  be  given  against  a  principal 
Plaintiff  sueing  before  the  expiry  of  the  delay  of  payment  when  the  Defendant 
calls  in  hii  garant  formel — C.  R. — Aylwin  vs  Judah,  7  L  G.  R.,  p.  128 — Q.  B. — 
9  LC.  J.,  p.  179,  14  L.  C.  R.,  p.  421. 

7.  Que  dans  le  cas  de  fraude  de  la  part  du  dSbiteur,  resultant  du  change- 
meat  de  Tun  de  ces  prSnoms  dans  un  acte  translatif  de  propri6t6  subsequent  & 
i  son  obligation  creative  d'une  hypothdque,  la  perte  de  la  cr6ance  hypoth§caire, 
quoique  enrggistrSe,  doit  retomber  sur  le  cr6ancier  et  non  pas  sur  le  tiers-d6ten- 
tear  qui  ne  doit  pas  6tre  la  vie  time  de  cette  fraude — ^Que,  pendente  liiej  Tobten- 
tion  d'une  sentence  en  ratification  de  ce  titre  translatif  de  propriety,  sans  aucune 
opposition  de  la  part  du  creancier  hypothScaire,  ne  saurait  d^truire  le  droit  d'ao- 
tion  d&]k  acquis  et  en  exeroice,  vd  que  le  tiers-d^tenteur  avait  une  oonnaissance 

Buffisante  de  cette  hypothdque  avant  cette  demande  en  ratification  de  titre Q. 

B. — Lafleur  &  Donegani,  7  L.  C.  J.,  p.  102. 

8.  Le  demandeur  occupait,  sans  titre,  partie  des  terres  non  conc6d6es  de  la 
Couronne,  etil  fit  sur  icelles  des  ameliorations  considerables.  Plus  tard,  il  les  ceda, 
par  donation  dftment  enregistree,  &  un  nomm6  SansSouci,  sujettes  k  une  rente 
viag^re,  pour  siirete  du  paiement  de  laquelle  Sans-Souci  hypothSqua  Timmeuble 
en  question.  SansSouci  obtint  du  gouvernement  un  billet  d*occupation,  et  subs^- 
quemment,  il  vendit  au  defendeur  qui  avait  oonnaissance  de  la  donation.  Le 
defendeur  obtint  ensuite,  en  son  propre  nom,  des  lettres  patentes  de  la  Couronne. 
L'aotion  du  demandeur  est  en  declaration  d^hypothdque  centre  Blois.  Jugement 
pourle  demandeur. — C.  R — Bilanger  vs  Blois,  3  R.  L.,  p.  454. 

9.  The  Plaintiff  in  an  hypothecary  action,  must  prove  that  the  grantor  of  the 
mortg^ige  was  proprietor  of  the  immoveable  hypothecated  at  the  time  when  the 
mortgage  was  granted. — Q.  B. — Renaud  ds  Proulx,  2  L.  C.  L.  J.,  p.  126. 

10.  A  hypothecary  creditor  has  a  right  to  an  action  en  dSelaration  d^hypo- 
Ihiquej  against  the  vendee  of  the  property  hypothecated,  even  though  such 
vendee  may  have  re-sold  the  property,  if  such  re-sale  be  not  registered.  Where,  in 
an  action  en  declaration  d^hypothhque  against  the  first  vendee,  he  pleads  and 
proves  a  re-sale  not  registered,  and  that  he  is  no  longer  ditenteur,  he  will  be  con- 
demned to  pay  the  cost  of  action  up  to  the  time  of  filing  his  plea,  and  the  Plain- 
tiff will  be  condemned  to  pay  the  cost  of  contestation  to  Defendant  after  plea 
filed.  It  having  been  pleaded  to  an  action  en  declaration  d'hypoth^que  that  the 
Defendant  was  no  longer  ditenteur,  but,  by  a  deed  not  registered,  had  re-sold  to 
another,  the  Plcuntiff  has  a  right  by  a  new  action  under  the  same  number  to 
summon  such  other  vendee  and  to  have  him  condemned  according  to  law  as 
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diteniexir,^(^  B. — Lalonde  d:  Lynch,  20  L.  C.  J.,  p.  158. — ^Bbaudby,  J. — 17  L  C. 
J.y  p.  38. 

11.  Un  creanoierd'une  rente  emphyt6otique  peut  poursuivre  en  declaration 
d'hypothdque  le  repr^sentant  de  radjudicataire  de  rimmeuble  qui  est  hypoth^qu^ 
pour  la  sClrete  du  paiement  de  cette  rente,  si  la  vente  du  sh^rif  a  6t6  faite  sujette 
k  cette  rente,  quoique  le  contrat  de  v^^nte  du  shSrif  ne  fasse  pas  mention  de  la 

rente,  et  en  ce  cas  le  contrat  de  vente  sera  declar6  faux. — Q.  B Carpenter  k 

Diry,  8  R.  L.,  p.  283. 

12.  The  ordinary  hypothecary  action  cannot  be  exercised  against  an  assignee 
who  is  in  possession  of  immoveable  property  of  an  estate  in  his  quality  as  such— 
JonNSON,  J. — Dawes  vs  Fulton,  1  L.  N.,  p.  243. 

13.  A  third  party,  in  whose  favour  certain  charges  are  established  by  a  deed 
of  donation  of  real  estate,  may  bring  an  hypothecary  action  against  the  d6lentew 
of  the  immoveable!  although  there  be  not  any  express  clause  hypothecating  the 
real  estate  thus  given. — Q.  B — Dufresne  <k  Dubord,  I  L.  N.,  p.  42. 

14.  Que  le  cr6ancier  d'une  obligation  portant  hypothdque  conventionnelle 
a  droit  d'instituer  Taction  hypothecaire  contre  son  debiteur  personnel,  pendant 
que  ceiui-ci  poss^de  encore  I'immeuble  affecte  et  ce  de  la  maniere  que  cette 
action,  dans  notre  droit  actuel,  peut  etre  exercee  contre  le  tiers  detenteur  des 
biens  hypothequSs. — Papinkau,  J Lebrun  vs  Bidardy  21  L.  C.  J.,  p.  157. 

15.  That  during  the  pendency  of  a  hypothecary  action  to  recover  the  amount 
of  a  mortgage,  the  Plaintiff  has  a  right  to  the  appointment  of  a  sequestrator, 
under  article  1823  of  the  Civil  Code,  to  receive  the  rents  of  the  property. — 
.ToHKSoy,  J. — Heritable  Securities  d:  Mortgage  Investment  Association  vs  Eaeine, 
23  L.  C.  J.,  p.  242. 

16.  A  similar  judgment  was  rendered  in  the  case  of.— Jbtte,  J Driimtnond 

vs  Holland,  23  L  C.  J.,  p.  241. 

17.  A  tenant  who,  in  good  faith,  has  paid  rent  in  advance  to  the  proprietor, 
his  lessor,  cannot  be  compelled  to  pay  the  rent  a  second  time  in  the  event  of 
insolvency  of  the  lessor  before  the  expiration  of  the  term  so  paid  for  in  advance, 
and  the  proceeds  of  the  property  being  insufficient  to  pay  in  full  the  hypothecary 

creditors C.  R Dupuy  vs  McClanaghanj  4  L.  N.,  p.  276. — Jett6,  J. — 3  L.  N., 

p.  340,  24  L.  C.  J.,  p.  243. 

18.  Qu*un  cr6ancier  hypothecaire,  quelque  soit  le  montant  de  sa  cr^ance, 
peut  prendre  une  action  hypothecaire  contre  son  debiteur,  detenteur  de  Tim- 
meuble  hypoth6qu6,  bien  qu'il  ait  deja  un  jugement  contre  le  dit  debiteur  per- 
sonnellement  pour  la  meme  creance. — Caron,  J. — Doroal  vs  Boucher ,  6  Q.  L.  K., 
p.  197. 

i  9.  That  the  cost  of  the  deed  of  mortgage  and  its  registration  and  of  premiums 
stipulated  to  be  paid  by  the  mortgagor  on  insurance  transferred  as  collateral 
security,  cannot  be  recovered  by  the  mortgagee  from  a  tiers  detenteur  of  the  land 
by  hypothecary  action. — McCord,  J. — Michon  vs  Morency,  6  Q.  L.  R.,  p.  238. 

20.  Que  rinstitue  dans  une  donation  a  cause  de  mort  faite  par  deux  epoux 
dans  le  contrat  de  mariage  de  i'institue,  ne  peutetre  poursuivi  hypothecairement 
au  siyet  d'un  immeuble  appartenant  au  donateur,s'il  est  stipule  dans  la  donation 
que  le  survivant  des  donateilrs  restera  en  possession  jusqu'&  son  deeds,  des  biens 
donnas.  LUnstitue  n'etant  considere  en  possession  qu*apres  le  deces  du  survivant 
des  donateurs,  quoique  Pimmeuble  au  sujet  duquel  11  est  poursuivi  hypothecaire- 
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ment»  soit  un  oonquet  de  la  oommunaut6  des  dooateura  ou  bien  la  propri6t6  poar 
partie  da  donateur  d6ced6. — ^Qill,  3 .--Beauchemin  v$  DisiletSj  10  R.  L.,  p.  323. 

21.  Queleporteur  d'une  cr^ance  qui  poursuit  son  d^biteur  prinoipal,  ne 
peat  reclamer  comme  hypoth^que  dans  une  action  en  declaration  d'hypoth^que, 
lea  frais  £But8  contre  son  debiteur  principal  dans  la  poursuite  ant6rieure. — Que  le 
cr6ancier  qai  poursuit  en  declaration  d*hypothdque  le  tiers  d6tenteur  d*uu  im- 
meable  &  lal  hypoth6qu6|  ne  peut  rdclamer  que  deux  annSes  et  Tann^e  courante 
d'iDter§t8  sur  sa  cr§ance  k  Tencontre  de  ce  tiers  de  bonne  foi. — ^BCathibu,  J. — 
Bricault  dit  Lamarehe  vs  Bricault  dii  Lamarehe,  11  R.  L.,  p.  163. 

22.  That  a  promissary  note,  given  in  payment  of  the  price  of  an  immoyeable 
may  be  transferred  without  signification,  and  such  transfer  will  include  the  hypo- 
thec as  an  accessory  of  the  debt  and  the  transferee  of  such  note,  after  fruitless 
discussion  of  the  maker  and  the  endorser  thereof,  may  take  an  hypothecary 
action  against  the  holder  of  the  property. — Q.  B. — Quebec  Bank  &  BergeroUf  11 
Q.  L  R,  p.  368,  14  R.  L.,  p.  170. 

23.  Que  depuis  la  mise  en  vigueur  du  Code  Civil  le  tiers-detenteur  d'un 
immeuble  affects  au  paiement  d*une  rente  constitu6e  cr^^e  pour  le  paiement  du 
priz  de  vente,  n*est  pas  personnellement  responsable  du  paiement  de  oette 
rente.— Q.  B Wright  d;  Moreau,  M.  L.  R.,  1  Q.  B.,  p.  456.— -C.  R — 6  L.  N.,p.l86. 

24.  The  allegation  in  an  hypothecary  action  of  the  granting  of  a  hypothec 
is,  in  effect,  an  allegation  that  the  person  creating  the  hypothec  had  power  to  do 
80,  and  therefore,  under  such  allegation,  the  Court  will  admit  evidence  to  prove 
the  ezisteoce  of  sdch  power,  but  verbal  evidence  will  not  prove  the  ownership  of 
the  property. — Q.  B. — Union  Bank  of  Lower  Canada  dt  Nuibrown,  8  L.  N.,  p.  76, 
14  R.  L.,  p.  64,— C.  R 10  Q.  L,  R.,  p.  287. 


2t059«  When  the  property  is  in  the  posseasion  of  an  usufruc- 
tuary the  action  must  be  brought  against  the  proprietor  of  the  land 
and  against  the  usufructuary  conjointly,  or  notice  of  it  must  be  given 
to  whichever  of  the  two  has  not  been  sued  in  the  first  instance. — Po- 
thier,  Hyp.,  435  ;  6  N.  Den.,  20.     [111.  179.] 

2060,  If  the  possessor  be  charged  with  a  substitution,  judgment 
may  be  obtained  against  him  in  an  hypothecary  action  without  calling 
in  the  substitute  ;  saving  in  such  case  the  right  of  the  latter  as 
declared  in  the  title  concerning  gifts. — Pothier,  Subat,  541 ;  C.  C,  959. 

Ill  1790 

2061,  The  object  of  the  hypothecary  action  is  to  have  tiie  holder 
of  the  immoveable  condemned  to  surrender  it,  in  order  that  it  may  be 
judicially  sold,  unless  he  prefers  to  pay  the  debt  in  principal,  interest 
as  secured  by  registration,  and  costs. 

If  the  claim  be  for  a  rent  the  holder  in  order  to  avoid  surrender- 
ing must  pay  the  arrears  and  costs,  and  consent  to  continue  the  pay- 

17 
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ments  either  by  a  renewal-deed  or  by  a  declaration  to  that  end  which 

the  judgment  to  be  pronounced  renders  effective. — Ppthier,  Hyp.,  444 ; 

Pont,  Priv.,  1132.     [III.  179.] 

DECISIONS : — 1.  A  hypothecary  action,  which  concludes  by  asking  that 
the  Defendant  be  condemned  to  pay  the  claim  or  abandon  the  property,  is  suffi- 
cient.— Maokay,  J. — C.  R. — Homier  vs  Lemoine^  14  L.  C.  J.,  p.  58. 

2.  A  hypothecary  action  for  a  sum  under  $100,  accompanied  by  conclu- 
sions that  the  Defendant  be  condemned  to  pay  the  debt,  unless  he  prefer  to  sur- 
render the  land,  is  an  appealable  case. — C.  R. — Rodier  vs  Hibert^  16  L.  C.  J.,  p. 
41 Bbaudby,  J. — 15  L.  C.  J.,  p.  269. 

3.  Que  dans  une  poursuite  hypoth^caire,  le  demandeur  pent  conclure  a  ce 
que  le  d^fendeur  soit  condamn6  k  payer,  si  mieux  il  n'aime  delaisser,  quoique 
I'article  2061  du  Code  Civil  dise:  ''Que  Pobjet  de  Taction  hypoth^caire  soit  de 
*^  faiie  condamner  le  debiteur  a  laisser,  si  mieux  iln'aime  payer." — Bbrthbixjt,  J. 
— Leclaire  (k  Filion^  7  R.  L,  p.  429. 

4.  Que  Tacqu^reur  d'un  immeuble  qui  s'oblige  par  son  acte  d'acqui;»ttion  de 
payer  k  un  vendeur  precedent  une  balance  de  prix  d'une  vente  anterieure,  8*o- 
blige  par  la  mSme  k  payer  au  cessionnaire  de  ce  vendeur,  quoique  le  transport 
de  la  cr^ance  ait  eu  lieu  avant  cette  delegation.  Que  dans  une  action  intentee 
par  le  ces^sionnaire  centre  le  ddlegue,  demandant  que  Timmeuble  soit  declare 
hypotheque  pour  le  montant  de  sa  cr6ancre  et  k  ce  que  le  d^fendeur  soit  con- 
damn6  k  leur  payer  cette  creance,  il  n'est  pas  necessaire  de  prouver  !a  possession 
du  sous  acquereur,  ddfendeur  dans  la  cause,  vu  que  cette  action  n^est  pas  une 
action  en  declaration  d'hypotheque  sous  les  dispositional  du  2061  C.  C.-^O.  R. — 
ScoU  vs  McCaffrey y  16  R.  L.,  p.  200. 

24NI22*  The  liolder  againsst  whom  an  action  is  brought  fur  tiie 

enforcement  or  for  the  recognition  of  a  hypothec  has  a  right  to  call 

in  his  vendor,  or  any  previous  grantor  bound  to  warrant  the  property 

anrainst  such  claim,  in  order  that  lie  be  condemned  to  intervene  and 

repel  the  action  or  to  indemnify  such  holder  against  the  condemnation 

and  any  damages  that  may  result  therefrom. — Paris,  102  :  1  Pigeau, 

578:  0.  S.  L.  C.  c.  82,  sec.  32.  [III.  179.] 

DECISIONS: — i.  I/impetrant  qui  est  trouble  par  une  opposition  a  sa  de- 
mande  en  ratification  do  titre  est  bien  fonde  a  diriger  une  action  en  garantie 
centre  son  vendeur,  et  cette  action  en  garantie  a  toujours  6t6  accueillie  etmain- 
tenue.— Q.  B. — Douglas  <fc  Dinning^  3  L.  C.  J.,  p.  33. 

2.  A  temporary  exception  piremploire  en  droit  to  an  action  for  the  recov- 
ery of  a  price  of  sale,  setting  forth  the  existence  of  a  mortgage  on  the  property 
sold  and  the  fyling  of  an  opposition  to  letters  of  confirmation,  is  a  good  plea. — 
C.  R.— Q.  K--0'Sullivan  vs  Murphy^  7  h.  C.  R.,  p.  424. 

3.  A  purchaser  enjoying  the  property  purchased  and  the  rents,  issues  and 
profits  thereof  and  withholding  the  purchase  money  until  his  vendor  shall  have 
complied  with  a  judgment  condemning  him  to  remove  certain  oppositions  fyled 
with  a  petition  for  ratification  of  title,  is  bound  to  pay  his  vendor  the  interest  of 
the  purchase  money  as  it  becomes  due,  even  although  the  latter  may  have  &iled 
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to  remote  the  opposition  in  compliance  with  the  judgment  against  him— .Q.  B. 

Binning  S  Douglass,  9  L.  C.  R,  p.  310. 

4.  The  purchaser  adjudged  in  an  action  en  declaration  cPhypoihique  to 
deliver  up  an  immoveable  has  his  action  for  indemnity  from  the  period  of  the 
abandonment  against  those  who  are  bound  to  hold  him  harmless,  notwithstanding 
that  the  immoveable  be  not  yet  seized  and  although  his  gar  ant  was  not  called  in 
upon  the  original  demand Q,  B. — Dorwin  &  Huiehinsj  12  L.  C.  R.,  p.  68. 

5.  The  tenant  who  is  sued  in  a  petitory  action  is  not  entitled  to  ask  that 
the  action  be  dismissed,  but  only  that  he  be  dismissed  from  the  cause  when  the 
lessor  declared  by  him  shall  have  been  brought  in.  If  the  lessor  designated  by  , 
the  tenant,  denies  that  he  is  lessor,  the  tenant,  on  notice  of  such  defence,  will  be 
obliged  to  prove  the  truth  of  his  declaration — ^The  indication  by  the  tenant  of 
the  name  of  his  lessor  must  be  made  by  preliminary  plea  and  not  by  peremptory 
exception.— C.  R. — Dupuis  vs  Bouvier,  22  L.  G.  J.,  p.  339,  7  L.  N.,  p.  92. 

6.  Qu'un  plaidoyer  au  m^rite  demandant  le  renvoi  pur  et  simple  d'une 
action  p^titoire  dirig6e  contre  un  detenteur  pr^caire  est  mauvaise  et  sera  ren- 
voyee  avec  d6pens  contre  le  d6fendeur.  Que  le  detenteur  pr^caire  doit  dans  ce 
cas  demander  sa  mise  hors  de  cause,  en  faisant  connaitre,  par  un  plaidoyer  pr6Ii- 
minaire,le  nom  de  lapersonne  pour  laquelle  ildStient  lapropri^tl. — G.  R — Lesage 
M  Prudhommej  26  L.  G.  J.,  p.  213. 

7.  Que  le  locataire  ou  fermier,  contre  lequel  une  action  r^elle  est  prise, 
peut,  en  d^non^ant  son  bailleur,  dtre  mis  hors  de  cause,  sans  appel  pr^alable  de 
celui-ci. — Gasault,  J Demers  vs  Samson,  8  Q.  L.  H.,  p.  345. 

8.  Where  the  Defendant,  who  was  sued  in  a  hypothecary  action  as  Menteur 
of  the  property  charged  with  the  hypothec,  pleaded  that  he  was  not  the  owner 
or  d^/m^^tir  of  the  said  property,  the  plea  was  dismissed,  as  no  indication  was 
made  of  the  real  owner  of  the  land Q.  B. — Ambauli  &  Fisher,  30  L  G.  J.,  p.  133. 

20tt8*  For  this  purpose  the  holder  who  is  sued  may  set  up  a 
dilatory  exception  to  the  demand,  as  explained  in  the  Code  of  Civil 
Procedure.— [III.  179.1 

3064*  The  holder  may  set  up  against  the  demand  all  grounds 

of  defence  whatever  tending  to  its  dismissal,  whether  the  party  bound 

to  warrant  the  property  has  been  called  in  or  not. — [III.  179.] 

DECISIONS  : — 1.  In  the  case  of  a  debt  secured  by  mortgage,  duly  registered, 
for  a  sum  payable  in  ten  years,  the  debtor  having  subsequently  undertaken  to 
make  payment  at  an  earlier  date,  the  tiers  detenteur,  sued  hypothecarily  for  the 
recovery  of  the  debt  in  question,  cannot  invoke  the  absence  of  registration  of  the 
last  mentioned  deed  if  he  does  not  establish  that  his  own  title  has  been 
registered  previous  to  the  said  last  mentioned  deed. — Q.  B  — Sieoiie  A  Bourdon, 
15  L  C.  R,,  p.  40. 

2.  Que  le  d6fendeur,  sur  Taction  hypoth^caire,  peut  plaider  les  moyens  que 
son  vendeur  et  garant  aurait  pu  invoquer. — ^Cimon,  J — Biruh6vs  Momeau,  14  Q. 
L  R.,  p.  90. 

SI065.  The  holder  against  whom  the  hypothecary  action  is 
brought,  and  who  is  neither  charged  with  the  hypot]iec  nor  personally 
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liable  for  the  payment  of  the  debt,  may,  besides  the  grounds  of 
defence  tending  to  destroy  the  hypothec,  set  up  any  of  the  exceptions 
set  forth  in  the  five  following  paragraphs,  if  there  be  grounds  for 
them.— Pothier,  Hyp,.  436  to  443.  [III.  179.] 

DECISIONS : — 1.  The  tiers  diienteur  is  never  presumed   to  bind  himself 
personally. — C.  R. — Banque  du  Peuple  vs  Oingrcuj  2  L.  C.  R.,  p.  455. 

2.  On  the  14th  October  1874,  Mrs.  Reeves  sold  to  Quesnel  the  south  of  lot 
4679  on  theoffioial  plan  of  Montreal,  and  Mr.  Cadieux,on  the  same  day,  sold  him 
the  north  of  the  same  lot  On  the  17th  Ootober,  1874|  Quesnel  sold  to  Greriken, 
Laframboise  &  Robitaille  three  undivided  fourths  of  both  properties  en  bloc.  On 
this  last  Quesnel  received  $22,246.87,  leaving  due  $27,365.63,  which  the  purchasers 
promised  to  pay  for  Quesnel  to  Mrs.  Reeves,  with  interest  in  certain  instalments 
arranged  to  meet  QuesnePs  liability.  Mrs.  Reeves  was  not  a  party  to  this  last 
deed,  but  she  subsequently  accepted,  and  served  notice  of  her  acceptance  of,  the 
delegation  of  payment  made  by  such  deed  in  her  favour.  Mrs.  Reeves,  prior  to 
such  acceptance,  sued  the  joint  proprietors  hypothecarily  for  QuesnePs  debt,  and 
they  made  a  dHaissemeni  of  the  portion  of  the  lands  sold  by  her  to  Quesnel.  Sub- 
sequently, she  brought  the  present  action  sgainst  Geriken,  under  the  delegation, 
for  one  third  part  of  the  said  debt  of  $27,365.63,  with  interest.  Geriken  contended 
that,  having  been  obliged  to  dilaisser  a  portion{of  the  property,  he  could  not  be 
sued  for  any  portion  of  the  money.  The  Court  of  Queen^s  Bench  sustained  this 
contention.  On  appeal  to  the  Supreme  Court  of  Canada,  it  was  held  that,  if 
Geriken  in  the  hypothecary  action  had  been  evicted  from  the  whole  of  the 
property  hypothecated,  he  would  have  been  relieved  from  personal  responsibility 
under  the  delegation,  but,  having  been  evicted  from  only  a  part  interest  in  said 
property,  he  was  freed  from  liability  under  the  delegation  merely  to  the  extent  to 
which  the  eviction  might  be  considered  to  have  paid  his  share  of  the  debt  to 
Mrs.  Reeves.  The  Court  therefore  ordered  that,  upon  payment,  as  a  condition 
precedent,  of  the  costs  incurred  by  Plaintiff  in  the  said  Supreme  Court  and  the 
Court  of  Queen*s  Bench,  together  with  the  costs  incurred  by  Plaintiff  in  the 
Supreme  Court  since  the  filing  of  Defendant*s  pleas  on  record,  the  Defendant  be 
allowed  to  amend  his  pleas  and  to  plead  that  he  had  been  evicted  from  a  part  of 
the  property  sold  to  the  said  Geriken  by  Quesnel  and  that  what  had  been  paid 
by  said  Geriken  to  Quesnel  at  the  time  of  said  sale  paid,  and  even  over  paid,  for 
the  part  of  said  property  which  the  said  Geriken  detained  and  that  the  cause  be 
thereupon  proceeded  with  in  the  said  Superior  Court  in  the  ordinary  course,  and 
that,  in  default  of  such  amendment  within  three  months,  the  Superior  Court|  on 
motion  to  that  effect,  should  enter  judgment  against  Defendant  for  $3,281^ 
with  interest  from  the  14th  October  1874  and  all  the  costs.»SupREMB  Court*— .10 
S.  C.  R.,  p.  617,  C.  D.,  p.  184,  3  L.  N.,  p.  383,  4  L.  N.,  p.  106 ^Q.  B 2  L.  N.,  p.  67. 

See  also  cases  noted  at  C.  C.  2075. 

§  1 .  Of  the  except  iA)n  of  discussi(ni, 

3066«  If  the  pei'son  who  gi-anted  the  hypothec  or  those  who 
are  personally  liable  for  the  payment  of  the  debt  possess  property, 
the  holder  against  whom  the  hypothecary  action  is  brought  may, 
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before  he  can  be  called  upon  to  surrender,  require  the  creditor  to  sell 

the  property  belonging  to  the  debtors  personally  bound,  provided  he 

indicates  such  property  and  advance  the  money  necessary  to  obtain 

its  discussion. — Pothier,  Hyp.,  4f36-8:    Domat,  liv.   1,  tit.   1,  see.  3, 

n.  TropL,  Priw,  nn.  796  et  seq.,  C.  N.,  2170.  [III.  179  to  181.] 

DECISIONS  : — 1.  The  Defendant  in  a  hypothecary  action  cannot  demand 
to  be  paid  the  ameliorations  which  he  has  made  in  good  faith  before  he  became 
obliged  to  abandon  the  property,  and  the  only  thing  he  can  demand  is  security 

that  the  immoveable  will  be  sold  for  a  sufficient  amount  to  reimburse  him ^C. 

^^Withall  V8  EllUj  4  L.  C.  R.;  p.  358. 

2.  An  exception  of  discussion  which  fails  to  indicate  the  property  to  be 
discussed  or  to  allege  even  the  existence  of  property  liable  to  discussion,  and 
which  also  fails  to  contain  an  offer  to  defray  the  expense  of  discussion,  and  to  be 
accompanied  by  the  actual  deposit  of  the  necessary  funds  to  that  end,  is  bad  in 
law  and  wiU  be  dismissed  on  demurrer — Berth  elot,  J. — Pan  ton  vs  Woodt,  \  1  L. 
C.  J.,  p.  1 68. 

3.  Que  lorsque  le  tiers  d^tenteur  et  la  caution  sont  mis  en  presence  Tun  de 
Tautre  pour  payer  une  dette  k  laquelle  lis  sont  tons  deux  obliges,  c'est  la  caution 
qui  doit  payer  de  pr6fSrence. — Q.  B. — Sen^ecU  &  Varin,  32  !>.  C.  J.,  p.  60. 

See  also  cases  noted  at  C.  C.  1943. 

3067,  This  exception  however  cannot  be  set  up  in  respect  of 
immoveables  hypothecated  for  the  payment  of  a  rent  created  for  the 
price  of  the  land.— Paris,  101.  [III.  181]. 

§  2.  Of  the  exception  of  warranty, 

S06^*  The  holder  may  repel  the  hypothecary  action,  or  the 
action  for  the  recognition  of  a  hypothec,  brought  against  him,  when 
the  prosecuting  creditor  is  in  any  way  whatever  personally  bound  to 
warrant  the  immoveable  against  such  hypothec. — Pothier,  -ffj/p.,  44p0- 
1.  [III.  101]. 

3069«  This  exception  of  warranty  is  equally  available  if  the 
prosecuting  creditor  be  himself  the  holder  of  another  immoveable 
bound  for  the  warranty  of  the  defendant  against  the  hypothec  sued 
upon ;  the  creditor  in  such  case  cannot  maintain  his  action  unless  he 
previously  surrenders  the  property  which  he  thus  holds. — Pothier, 
Hyp.,  441-2.  [III.  181]. 

§.  3.  Of  the  exception  of  atbbrogation,  (cedendarum  actionum.) 

3070*  The  holder  who  is  sued  has  a  right  to  be  subrogated  in 
the  rights  and  claims  of  the  prosecuting  creditor  against  all  other 
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persons  liable  for  the  payment  whether  personally  or  hypothecarily. 
— Pothier,  Hyp.,  442  ;  0.  C,  1156.  [III.  181.] 

DECISION : — When  a  creditor  agrees  to  a  composition  with  one  of  two 
members  of  an  insolvent  firm  (without  discharging  the  other)  and  obtains  security 
for  such  composition,  and  afterwards  releases  the  compounding  debtor,  without 
the  consent  of  the  other  debtor,  for  a  less  amount  than  the  composition  agreed 
on,  and  surrenders  the  security,  the  other  member  of  the  firm,  in  an  action  against 
him  by  such  creditor  to  recover  the  balance  of  his  claim,  may  successfully  resist 

the  action  by  an  exception  eedendarum  aciiojium, — ^Bbaudry,  J Molson^s  Bank 

i>8  Connolly,  17  L.  C.  J.,  p.  189,  4  R.  L.,  p.  683. 

20T1.  If  the  prosecuting  creditor  or  those  from  whom  he 
derives  his  claim,  have  destroyed  any  right  or  recourse  which  the 
holder  might  otherwise  have  exercised  in  order  to  be  indemnified 
against  the  condemnation  sought  for,  or  have  by  their  own  act  become 
unable  to  transfer  the  same  to  him,  the  action  in  so  far  cannot  be 
maintained. — Pothier,  Hyp.,  442-3;  Pont,  PHv.,  n.  1168  and  note  2 
citing  Dumoulin,  Loyseau  and  Pothier.  [III.  181.] 

§  4.  Of  tliA  exception  resulting  from  expenditures. 

30T3*  The  holder  against  whom  the  hypothecary  action  is 
brought  may  also  demand  that  the  surrender  which  he  may  be  ordered 
to  make,  be  subject  to  his  privilege  of  being  paid  what  has  been 
expended  upon  the  immoveable,  either  by  himself  or  by  such  of  the 
persons  from  whom  he  derives  his  claim  as  are  not  personally  bound 
to  the  payment  of  the  hypothecary  debt,  the  whole  in  conformity 
with  the  rules  contained  in  the  title  Of  Ownership,  and  with  interest 
from  the  day  when  such  expenditures  were  liquidated. — Pothier, fi^yp., 
439,  440;  C.  N.,  2175.  [III.  181.] 

DECISIONS  *• — 1*  The  Defendant  in  a  hypothecary  action  cannot  demand 
to  be  paid  the  ameliorations  which  he  has  made  in  good  faith,  before  he  be  obliged 
to  abandon  the  property  and  the  only  thing  he  can  demand  is  security  that  the 

immoveables  will  be  sold  for  a  sufficient  amount  to  reimburse  him C.  R. — 

Wiihall  vs  ElliSf  4  L.  C.  R.,  p.  358. 

2.  Que  le  droit  de  retention  pour  impenses  de  la  part  d'un  legataire 
particulier  poursuivi  en  reduction  et  remise  de  legs  par  un  cr^ancier  de  la  suc- 
cession, n'existe  pas  en  vertu  de  Particle  419  du  Code  Civil,  mais  qu^il  n'y  a  lieu 
qu*a  un  privilege  sur  le  prix  de  I'immeuble  vendu  suivant  Tarticle  2072  du  Code 
Civil. — ^Q.  B — Matte  <fe  LarocJie,  4  Q.  L.  R.,  p.  65. 

3.  Que  le  propri^taire,  dont  I'heritage  a  6t6  vendu  4  la  poursuite  de  ses 
cr^anciers  personnels,  a  le  droit  de  r§p^ter  sur  le  prix  de  vente,  4  Pencontre  des 
cr^anciers  hypoth^caires,  les  impenses  et  ameliorations  qu'il  a  faites  pendant 
qu'il  poss^dait  la  propriety,  et  qu'il  doit  ^tre  consid^re  comme  un  tiers  d^tenteur 
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ft  leur  §gard.  Que  le  tiers  detenteur  n'est  pas  tenu,  comme  les  ouvriers  et  archi- 
tectesy  pour  conserver  son  privilege,  de  faire  faire  une  estimation  de  la  propriete 
avant  et  aprds  y  avoir  fait  des  ameliorations.  (C.  C.  2013.) — Q.  B. — Compagnie  de 
Prtt  et  Credit  Fonder  d:  St.  Germain^  1  Q.  B.  R.,  p.  192,  26  L.  C.  J.,  p.  39. 

4.  Que  le  tiers  detenteur,  qui  a  fait  des  ameliorations  sur  I'immeuble  hypo- 
theqae,  ne  pent  les  enlever  aprds  le  jugement  en  declaration  d'hypothdque,  si, 
parson  titre  d'acquisition,  il  s'est  charge  de  Thypotheque  et  s'est  oblige  de  payer 
la  dette  hypothecaire. — Q.  B. — SocUtS  de  Construction  Canadienne  (fe  Montr^l 

ADfyautels  dit  Lapoinie,  1  Q.  B.  R.,  p.  183 — C.  R. — 2  L.  N.,  p.  147 Johxsox,  J. 

—2  L.  N.  p.  47. 

5.  Que  le  tiers  detenteur  de  bonne  fol,  poursuivi  hypothecairement,  pent 
reclamer  les  impenses  et  ameliorations  utiles  qu^il  a  faites  a  Timmeuble  jusqu'a 
ooncurrence  de  la  plus  value  que  ces  impenses  et  ameliorations  ont  donnee  aTim- 
meuble. — Mathibc,  J — Bricault  dit  Lamarche  vs  Bricault  dit  Lamarche,  1 1  R.  L., 
p.  165. 

6.  Que  le  tiers  detenteur,  poursuivi  hypothecairement,  ne  pent  exiger  que 
le  poursuivant  lui  donne  caution  pour  le  paiement  de  ses  impenses :  ses  droits  se 
boment  a  demander  que  le  deiaissemsnt  ne  soit  ordonne  qii'a  la  charge  de  son 
privilege  pour  son  paiement — C.  R. — Commissaires  d'Eeoh  de  St.  Norberi  vs  Cri- 
peaUjU  Q.  Ij.  R.,  p.  119. 

7.  Que  la  clause  d^un  contrat  de  vente  k  I'encan,  par  laquelle  le  vendeur  sti- 
pule que  son  acquereur  parachdvera  les  ouvrages  en  voie  de  construction  surVira- 
meuble  vendu,  ne  fait  pas  obstacle  a  ce  que  cet  acquereur,  poursuivi  sur  action 

hypothecairCi  reclame  un  privilege  pour  ses  impenses Sicottk,  J Leprohon  vs 

DeBeUefetiille,  M.  T^  R.,  1  S.  C,  p.  1 56. 


§5.  Of  the  exception  resviting  frorii  a  privileged  claiin 

or  a  jrrior  hypothec. 

2078.  The  holder  who  has  received  the  immoveable  in  payment 
of  a  privileged  debt  or  of  a  hypothecnrj-  claim  prior  to  that  brought 
against  him,  or  who  has  paid  a  prior  hypothecary  claim,  has  a  right, 
before  being  compelled  to  surrender,  to  obtain  from  the  party  suing 
him  security  that  the  immoveable  will  bring  a  sufficient  price  to 
ensure  the  payment  of  his  privileged  or  prior  claim. — Troplong,  Priv., 
nn.  804-5.     [III.  183.] 

DECISIONS]:— 1.  The  purchaser  of  a  property  who  has  undertaken  to  dis- 
charge certain  hypothecary  claims,  equal  in  amount  to  the  value  of  such  property, 
cannot,  when  sued  en  declaration  d'hypothequej  hy  a  creditor  other  than  those 
he  has  undertaken  to  pay,  but  whose  claim  is  posterior  to  those  last  mentioned 
creditors,  require  that  such  creditor  will  give  him  security  that  the  property, 
when  brought  to  sale,  will  realize  a  sum  sutficient  to  satisfy  the  claims  he  has 
undertaken  to  discharge,  as  he  would  have  a  right  to  do  if  he  were  himself  a 
hypothecary  creditor  for  an  amount  equal  to  the  value  of  the  property,  or  had 

aotually  paid  claims  to  that  amount  and  had  himself  acquired  the  sameK—O.  R 

T4$9i€r  rs  FalardeaUf  6  L.  C.  R.,  p.  163. 
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2.  Qu^iin  d6tenteur  pourauivi  en  declaration  d'hypothdque;  qui  a  acquitte 
des  cr6ance8  hypothecaires  ant^rieures,  ne  pent  ^tre  tenu  au  d^Iaissement  qu'en 
autant  que  le  crSancier  poursuivant  lui  donne  caution  que  I'immeuble  rapportera 
un  priz  suffisant  pour  le  rembourser  des  cr^ances  qu'il  a  ^teintes. — Dorion,  J.~ 
PerreauU  vs  De^'ardinSf  24  L.  C.  J.,  p.  178. 

3.  Que  le  d6tenteur  qui  n*a  pas  renouvele  dans  le  delai  youIu  apres  le  depdt 
des  plan  et  livre  de  renvoi,  la  cr^ance  hypoth6caire  anterieure  quUl  a  acquittee, 
ne  pent  pas,  avant  d'etre  forcS  d  d^Iaisser,  exiger  que  le  cr6ancier  poursuivant 
lui  donne  caution  de  porter  Timmeuble  d  un  prix  assez  61ey6  pour  qu'il  soit  paye 
de  la  cr^ance  hypoth^caire  qui,  jusqu'd  I'expiration  de  ce  d^Iai,  6tait  anterieure. 
^C.  R — Theberge  vs  Danjouy  12  Q.  L.  R.,  p.  1. 

4.  The  Appellant,  sued  hypothecarily,  produced  in  the  four  days  from  the 
return  of  the  action,  an  exception  asking  for  the  security  mentioned  in  C.  C.  ^3 
— ^His  plea  was  maintained  in  the  Superior  Court,  but  in  the  Court  of  Review 
this  decision  was  reversed  and  judgment  was  rendered  against  the  Appellant  on 
the  merits. — In  the  Court  of  Appeal,  it  was  held  that  this  a^'udication  upon  the 
merits  was  premature.— -Q.  B. — Danjou  is  Theberge,  12  Q.  L.  R.,  p.  198. 

SECTION  II. — OF  THE  EFFECT  OF  THE  HYPOTHECARY  ACTION. 

2074.  The  alienation  of  an  immoveable  by  the  holder  against; 

whom  the  hypothecary  auction  is  brought,  is  of  no  effect  against  the 

creditor  bringing  the  axstion,  unless  the  purchaser  deposits  the  amount 

of  the  debt,  interest  and  costs  due  to  such  creditor. — C.  S.  L.  C,  c  47, 

sec.  1.    [III.  183.] 

DECISION  : — Notwithstanding  the  pendency  of  a  hypothecary  action,  the 
alienation  of  the  immoveable  by  the  holder  against  whom  the  action  is  brought, 
has  full  force  and  effect  against  the  creditor  bringing  such  action,  if  the  creditor's 
claim  be  one,  the  registration  of  which  had  to  be  renewed  under  the  cadastral 
system  and  the  renewal  thereof  had  not  been  duly  effected  before  the  purchaser 
had  registered  his  title. — C.  R. — Thayer  vs  Ansell,  24  L.  C.  J.,  p.  ISl,  3  L.  N., 
p.  242. 

2075*  The  holder  against  whom  the  hypothecary  action  is 
brought  may  surrender  the  immoveable  before  judgment.  If  he  do  not, 
he  may  be  condemned  to  surrender  it  within  the  usual  delay  or  the 
period  fixed  by  the  court,  and  in  default  thereof  to  pay  the  Plaintiff 
the  full  amount  of  his  claim. 

The  immoveable  must  be  surrendered  in  the  condition  in  which 

it  then  is,  subject  to  the  provisions  contained  in  articles  2064  and 

2055.— Ord.  1667,  tit.  25,  art.  3 ;  Pothier,  Hyp.,  445  ;  1   Pigeau,  597. 

[III.  183. 

DECISIONS': — 1.  A  tutor  in  an  action  hypothicaire  may  file  a  plea  of  diguer- 
pUeement  for  his  pupil,  but  it  must  be  founded  on  an  cmU  deparenU. — K.  B. — 
TachS  ve  Levaeeeurj  3  R.  de  L.,  p.  38. 
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2.  The  dilaissement  in  a  hypothecary  action  may  be  made  at  the  office  of 
the  Frothonotary  and  notice  thereof  need  not  be  given  to  the  Plaintiff. — Q.  B. — 
Greatu  S  Maefarlaney  3  L.  C.  R.,  p.  426. 

3.  In  a  hypothecary  action  judgment  was  rendered  condemning  the  Defend- 
ant as  proprietor  and  dStenUur  of  the  land  hypothecated,  to  pay  the  Plaintiff's 
claim,  unless  he  prefered  to  abandon  and  deliver  up  the  land  to  be  sold  en  justice 
within  fifteen  days  from  the  signification  of  the  judgment  and.  in  default  thereof 
and  after  said  delay,  he  was  condemned  purely  and  simply  to  pay  the  flebt.  The 
jodgment  was  signified  the  15th  March  and  a  d^aistement  made  on  the  18th  May 
1858,  de  piano,  without  leave  of  the  Court.  A  motion  made  to  reject  the  dilaisse- 
«ai<  was  dismissed  and  execution  afterwards  issued  against  the  Defendant's  movea- 
bles as  being  the  personal  debtor  of  the  Plaintiff. — Held : — ^That  an  opposition  to 
BQch  seizure,  on  the  ground  that  the  dSlaissement  was  duly  made,  must  be  main- 
tained, and  main  lev^  of  the  seizure  granted  to  the  Opposant — Q.  B. .  B4langer 
it  Duroeher,  9  L.  C.  R.,  p.  430. 

4.  Que  par  le  delaissement  un  d^biteur  est  lib^re  de  son  engagement  per- 
sonnel envers  son  vendeur  ou  ayant-cause  et  qu*il  n'a  pas  droit  d'exiger  de  cau- 
tionnement  qu'il  ne  sera  pas  trouble  k  raison  de  tel  engagement— Dorion,  J. — 
Perraalt  vs  De^'ardins,  24  L.  C.  J.,  p.  178. 

5.  That  although  the  dSlaisstment  leaves  the  dSlaissant  the  right  to  resume 
the  property  at  any  time  before  the  sale,  on  paying  the  Plaintiff  suing,  and  also 
the  right  to  receive  any  surplus  that  the  land  may  produce  after  payment  of  the 
legal  claims  against  it,  yet  the  dSlaissanl  during  the  curatorship,  has  no  control 
or  administrative  power  in  relation  to  the  real  estate  so  dilaissA  That  the  Defend- 
ant d^aissant  cannot  be  considered  a  Ugitime  contradieieur  in  any  proceeding 
to  bring  the  property  to  sale,  and  a  creditor  having  a  judgment  against  the  d&ais- 
sani  ought  to  cause  it  to  be  declared  executory  against  the  curator  before  causing 
the  real  estate  dilais$i  to  be  seized. — C.  R. — Couture  vs  Foumier,  7  Q.  L.  R.,  p.  27. 

See  also  cases  noted  at  C.  C.  2065. 


2076«  The  holder  may  be  condemned  personally  to  pay  the 
rents,  issues  and  profits  which  he  has  received  since  the  service  of 
process,  and  any  damages  he  may  have  caused  to  the  immoveable 
since  that  time.— Pothier,  Hyp.,  445  ;  C.  N.,  2175,  2176.  [III.  163.] 

DECISION  : — ^Until  a  tiers  ditenteur  has  been  condemned  to  d^laisser,  he  is 
not  accountable  for  rents  to  the  hypothecary  creditor. — Q.  B.-^Baylis  d:  Stanton j 
2  Q.  B.  R.,  p.  350. 

2©'77«  The  surrender  and  sale  are  effected  in  the  manner  pres- 
cribed in  the  Code  of  Civil  procedure.— C.  N.,  2174.  [III.  183.] 

9W7Sm  Servitudes  or  real  rights  which  the  holder  had  upon  the 
immoveable  at  the  time  of  his  axsquisition  of  it,  or  which  he  extin- 
guished during  his  possession  of  it  revive  after  the  surrender. 

Such  rights  likewise  revive  in  favor  of  the  purchaser  when,  upon 
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a  demand  for  confirmation  of  title,  he  is  obliged  to  deposit  the  pur- 
chase money  in  order  to  dischturge  hypothecs,  or  becomes  evicted  by 
an  outbidder.— C.  C,  2177.     [III.  183.] 

1IS079*  The  holder  surrenders  only  the  occupation  and  possession 
of  the  immoveable,  he  retains  the  ownei^hip  until  the  adjudication, 
and  he  may  at  any  time  before  such  adjudication  stop  the  effect  of 
the  hypothecary  judgment  and  of  the  surender,  by  paying  and  depos- 
iting the  full  amount  of  the  plaintiff's  claim  and  all  costs. — Pothier, 
Hyp.,  444  to  447  ;  Pont,  Priv.,  n.  1136  ;  C.  N.,  2173.   [III.  183.] 

DECISION  : — The  purchaser  of  immoveable  properly,  who  has  accepted  an 
assignment  of  the  price  of  sale,  cannot  set  up,  in  answer  to  the  claim  of  the 
assignee,  a  demand  en  declaration  made  against  him,  so  long  as  he  has  not  been 
judicially  dispossessed — Q.  B; — Lacombe  (h  Fletcher ^  II  I*  C.  R.,  p.  38. 

3080*  Persons  bound  to  warrant  the  property  may  likewise, 
upon  paying  the  hypothecary  debt  or  procuring  the  extinction  of  the 
hypothec,  stop  the  effect  of  the  surrender  and  have  it  declared  inoper- 
ative upon  petition  or  application  to  the  court  in  which  such  surrender 
was  made.— Troplong,  Pmv.,  826.  [III.  183.] 


CHAPTER  FIFTH. 

OF  THE  EXTINCTION  OF  PRIVILEGES  AND  HYPOTHECS. 

1IS081.  Privileges  and  hypothecs  become  extinct  : 

1.  By  the  total  loss  of  the  thing  subject  to  the  privilege  or  hypo- 
thec ;  by  the  changing  of  its  nature ;  by  its  ceasing  to  be  an  object  of 
commerce,  saving  certain  exceptional  cases ; — ff  L.  8,  Quibiis  modis 
pignus;  Domat,  liv.  3,  tit.,  1  sec.  7,  n.  8  ;  Pothier,  Hyp,,  nn.  461-2-3  ; 
Lamoignon,  At^etin,  tit.  26,  ai^t.  2  :  Troplong,  Pvlv.,  n.  889  ;  Pont, 
Priv.,  n.  1224.  [III.  185.] 

2.  By  the  determination  or  legal  extinction  of  the  conditional  or 
precarious  right  of  the  person  who  granted  the  privilege  or  the  hypo- 
thec ; — fi  loc.  cit. ;  Domat,  loc.  cit.,  nn.  8,  10  ;  Pothier,  Hyp.,  464-5  ; 
Lamoignon,  loc.  cit,  n.  1  ;  Troplong,  Priv,,  n.  888  ;  Pont,  n.  1225. 
[III.  185.] 

3.  By  the  confusion  of  the  qualities  of  privileged  or  hypothecarj' 
creditor  and  purchaser  of  the  thing  charged.     Nevertheless  if  the 
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creditor  who  has  become  purchas(»r  be  evicted  for  a  cause  wliich  is 
not  attributable  to  himself,  the  hypothec  or  the  privilege  revives  ; — 
/L.  9,  Qidbus  modis  pignus  ;  Pothier,  463-4  ;  Lanioignon,  loc.  cif., 
ait  5  ;  Pont,  n.  1223.  [III.  185.] 

4.  By  the  express  or  tacit  remission  of  the  privilep'  or  hypothec  : 
— /L  8,  §  1,  Qiiibus  modis  jvgnus  ;  Domat,  n.  15  ;  Potliicr,  4()7-8  : 
Troplong.  n.  868  ;  Pont,  n.  1231  :  C.  N.,  :^180.  [III.  185.] 

5.  By  the  complete  extinction  of  the  debt  to  which  the  privilege 
or  hypothec  is  attached^  and  also  in  the  case  provided  in  article  1197  ; 
— /L  6,  loc.  cit.  :  Domat,  n,  1  ;  Pothier,  466  ;  Troplong,  nn.  846  et 
.seq. ;  Pont,  Priv,,  n.  1226  ;  C.  N.,  2180.  [III.  185.] 

6.  By  sherift's  sale,  or  other  sale  of  like  effect,  or  by  forced  licit- 
ation,  saving  seigniorial  rights  and  the  rents  constituted  in  their 
stead  :  and  also  by  expropriation  for  public  purposes,  the  creditor  in 
such  case  retaining  their  recourse  upon  the  price  of  the  property  ; — 
CoiL  I,  Si  antiqiiior  creditor  \  Hericourt,  Veatedes  imDWiMen^  148^ 
265  ;  Pothier,  Vente,  513,  Proc.  civ..  233,  255  ;  1  Pigeau,  779  ;  C.  S.' 
L  C,  c.  85.  s.  4,  §  3,  c.  41,  s.  54  ;  C.  C,  1590.  [III.  185.] 

7.  By  judgment  of  confirmation  of  title,  as  provided  in  the  Code 
of  Qvil  Procedure ;— C.  S.  L.  C,  c.  36,  ss.  12, 14  ;  C.  N.,  2180.  [III.  185.] 

8.  By  prescription. — [III.  185.] 

DECISIONS : — h  That  the  baiUeur  defonds,  who  has  previously  brought  an 
action  against  his  personal  debtor  and  caused  the  sale  of  an  immoveable  acquired 
by  such  debtor  in  exchange  for  the  one  subject  to  the  privilege  of  the  bailleur  de 
fondSf  is  not  in  law  to  be  considered  as  having  ratified  the  exchange  nor  as 
having  consented  to  the  substitution  of  one  immoveable  property  to  the  other 
nor  as  having  renounced  or  abandoned  his  privilege  upon  the  property  by  him 
sold.-.Q.  ^.-^Bouchard  &  Blais^  4  L.  C.  R.,  p.  371. 

2.  A  bankrupt,  purchaser  of  real  property  from  the  trustees  to  his  estate 
the  requirements  of  law  having  been  duly  observed,  cannot  revive  a  hypothecary- 
claim  which  had  subsisted  upon  the  property  and  which  had  been  extinguished 
by  the  sale  made  under  legal  authority.  A  subsequent  purchaser,  sued  hypo- 
thecarily  by  reason  of  such  claim,  may  urge,  by  way  of  exception,  any  fraud  with 
which  such  claim  may  be  tainted  in  consequence  of  its  revival.  In  the  case  sub- 
mitted, a  donation  of  the  arrears  of  a  life  rent  to  the  minor  children  of  the  bank- 
rupt, and  the  latter  accepting  the  donation  for  his  children,  after  the  granting  of 
his  certificate  of  discharge  and  the  sale  of  the  property,  is  inoperative  in  relation 
to  the  purchaser  and  the  donation  is  declared  fraudulent,  although  the  minors 
had  not  personally  been  participators  in  the  fraud. — Q.  B — Cadieuz  dt  Pinetj  6 
L  C.  R.,  p.  446. 

3.  A  person  who  consents  to  the  hypothecation  in  favour  of  another  of  real 
estate  already  hypothecated  in  his  own  favour,  will  be  held  to  have  waived  his 
priority  of  mortgage  in  favour  of  the  creditor  obtaining  such  subsequent  mort- 
gage.   (See  C.  C.  2048) Mbrbdith,  G.  J. — Symes  vs  McDonald^  9  L.  C.  R.,  p.  182. 

4.  The  annulling  of  a  deed  of  sale  or  act  of  donation  for  fraud,  does  not 
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affect  a  hypothec  granted,  in  good  faith,  in  favour  of  a  third  party,  when  the  bor- 
rower possesses  the  property  by  virtue  of  titles  good  on  their  face  and  which  bear 
no  apparent  tokens  of  their  nullity. — Q.  B — Kormandin  df  Normandin^  3  Q.  B. 
R.,  p.  329 C.  R-.27  L.  C.  J.,  p.  45,  5  U  N.,  p.  250. 

5.  The  hypothec  upon  a  thing  does  not  pass  to  the  indemnity  in  the  hands 

of  an  insurer  against  fire Torrance,  J. — BSlanger  vs  McCarthy,   18  L.  C.  J., 

p.  138. 

6.  L'hypothdque  n'^tant  que  Paccessoire  d'une  dette,  n'a  pas  d^existCDce 
sans  elle,  et  partant  Pextinction  par  la  prescription  de  Taction  personnelle  6teint 
par  contre-coup  Paction  hypothecaire,  mSme  dans  le  cas  oil  cette  derni^re  a  h\k 
conservee  par  des  actes  interruptifs. — Casault,  J. — Hamel  vs  Bourget,  4  Q.  L  R., 
p.  148. 

7.  That  the  alienation,  by  the  debtor,  of  an  immoveable  affected  by  the 
unregistered  hypothec  of  a  Mutual  Insurance  Company,  does  not  purge  soon 
hypothec,  which  attaches  to  the  land  mitill  full  payment  of  the  premium  notes 
and  such  hypothec  also  covers  the  costs  of  a  personal  judgment  against  the 
debtor  for  the  amount  of  such  premium  notes. — ^Q.  B,^^Charest  d:  Stanstead  & 
Sherbrooke  Mutual  Fire  Insurance  Company ,  12  Q.  L.  R.,  p.  254. 


TITLE  EIGHTEENTH 


OF  REGISTRATION  OF  REAL  RIGHTS. 


CHAPTER  FIRST. 


GENERAL     PROVISIONS. 


3082*  Regiatration  gives  effect  to  real  rights  and  establishes 

their  order  of  priority  according  to  the  provisions  contained  in  this 

title.— C.  S.  L.  C,  c.  37,  s.  1,  §  2  ;  C.  N.,  2106,  2134.  [III.  185.] 

DECISIONS  : — 1.  The  loss  of  a  title  hy  a  vis  major  is  no  answer  to  a  third 
party  alleging  the  nonregistration  of  such  title.  Registration  by  memorial  only 
preserves  the  rights  set  forth  in  such  memorial  and  the  registration  of  a  titrt 
nouvel  cannot  be  prejudicial  to  a  third  party  who  has  already  registered  his  title. 
Duval  &  Mbrbdith,  JJ.^ — Carrier  vs  Anger Sj  3  L.  C.  R.,  p.  42. 

2.  The  nonregistration  of  the  deed  of  sale  by  Robertson,  in  1804,  and 
the  regbtration  of  the  deed  of  sale  by  his  widow  and  children,  in  1833,  (the  said 
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deed  being  declared  null  and  void)  according  to  the  provisions  of  the  10  and 
1 1  Geo.  IV^  cap.  8,  could  not  be  prejudicial  to  the  rights  of  property  of  the  lawful 
proprietors  (the  Appellants)  in  &vor  of  a  purchaser  in  bad  faith  (the  Respon- 
dent) ;  or,  in  other  words,  the  registration  of  a  titl<»  which  is  void,  will  not  render 
it  valid  as  against  the  rights  of  the  lawful  proprietor,  even  in  cases  where  the 
latter  has  not  registered  his  title. — Q.  B Stuart  is  Botomany  3  L.  C.  K.,  p.  309. 

3.  That  it  is  not  now  an  open  question  whether  a  baUUur  de  fands  whose 
deed  is  subsequent  to  the  coming  into,  force  of  the  Registry  Ordinance,  was 
bound,  before  .the  passing  of  the  16  Vict,  cap.  206,  relating  thereto,  to  en  register 
his  title  to  preserve  his  privilege,  this  question  having,  in  several  instances,  been 
decided  in  the  negative  and  having  now  the  character  of  res  acb'udicata, — Q.  B. — 
Bouchard  S  Blaia,  4  L.  C.  R.,  p.  371. 

4.  That  registration  by  memorial  of  a  hypothecary  claim  founded  upon  a 
deed  of  donation,  which  does  not  state  the  amount  of  the  claim,  is  inoperative  as 
against  a  subsequent  bona  fide  purchaser  who  has  duly  registered  hi^  deed  of 
aoquirition.  Such  memorial  should  contain  the  allegations  necessary  to  disclose  all 
the  rights  sought  to  be  preserved  by  means  thereof. — Chabot,  J. — Fraser  vs 
Foultn,  8  L.  C.  R.,  p.  349. 

5.  Under  the  provisions  of  the  2  Vict.,  ch.  30,  sec.  4,  that,  of  two  creditors 
anterior  to  this  Ordinance,  the  one  who  will  have  first  registered  his  claim  will  be 
prefered  to  the  other,  without  regard  to  the  date  of  their  claims,  and  notwith- 
standing  that  both  have  registered  such  claims  subsequently  to  the  1st  November 
1844,  the  period  fixed  for  the  registration  of  claims  anterior  to  the  Ordinance.— Q. 
B.— ^brmotid  df  OrwUr,  10  L.  G.  R.,  p.  42. 

6.  A  hypothec  duly  created  during  the  lifetime  of  the  debtor,  may  be  pre- 
served by  registration  after  his  decease. — Q.  B Queen  i:  Comie,  2  £.  C.  J.,  p.  86. 

7.  Since  the  coming  into  force  of  the  Civil  Code  of  Lower  Canada,  no  hypo- 
thec can  be  acquired  on  real  property  without  registration,  and  no  hypothec  can  be 
acquired  on  the  property  of  a  person  notoriously  insolvent. — Q.  B. — Banque 
Jocquu-Cartier  &  OgilvU,  19  L.  C.  J.j  p.  100. 

8.  Le  creancier  inscrit  posterieurement  a  une  donation  non  enregistree  doit 
^tre  paye  au  prejudice  du  donataire. — C.  R. — Roy  vs  Vaeher,  4  R.  L.,  p.  64,  16  L. 
C.  J.,  p.  43. 

9.  The  registration  of  a  contract  of  marriage,  by  which  a  benefit  was  con- 
ferred on  a  third  party,  was  held  to  be  tantamount  to  an  acceptance. — ^Torrance, 
J^CharUboU  va  Cahill,  20  L.  C.  J.,  p.  27. 

10.  Que  jusqu'4  qu'un  acquereur  d'inmieubles  ait  enregbtre  son  titre  d'ac- 
quisition,  les  cr6anciers  du  vendeur  peuvent,  subsequeumient  k  la  vente,  prendre 
hypoth^ue  legale  ou  judiciaire  sur  les  immeubles  vendus.  Que  la  vente  sans 
enr^gistrement  n'est  d'aucun  effet  &  regard  des  tiers.— C.  R. — Lefebvre  vs  Bran- 
ekaudf  22  L.  C.  J.,  p.  73. 

11.  The  Defendant  by  marriage  contract,  undertook  to  hypothecate  the  first 
land  he  might  acquire  to  secure  to  his  wife  the  amount  -of  dower  stipulated  in 
the  marriage  contract.  He  acquired  land  and  a  creditor  registered  a  judgment 
against  the  property.  Subsequently,  notice  was  given  to  the  Registrar  by  the 
Defendant,  that  he  had  bought  this  land  with  a  view  to  subject  it  to  a  hypothec 
for  his  wife's  dower.  It  was  held  that  the  notice  created  no  hypothec  whatever 
and  the  wife's  claim  to  priority  over  the  judgment  creditor's  registered  claim,  was 
rejected..^OHKaoir,  J,^Parham  vs  Mar^half  6  U  N.,  p.  54. 
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12.  Que  renr^gistrement  d'un  testament  con  tenant  une  substitutioDi  fait 
en  1853,  n'a  pas  Teffet  de  remplacer  Pinsinuation  qui  6tait  alors  obligatoire.  - 
Mathibu,  J. — Poitras  V8  Lalonde,  11  R.  L.,  p.  356. 

13.  See  also,  as  regards  the  effect  of  publication  et  insinuation  of  wills,  the 

case  of.— Sup&EMB  Court Bulmer  S  Dufresne,  C.  D,  p.  533. — ^Q.  B. — 3  Q.  B.  R., 

p.  90. 

14.  Que  I'etiregistrement  par  un  creancier  d'un  acte  resili6  entre  les  parties, 
ne  peut  le  faire  revivre,  lors  m6me  que  Tacte  de  r^siliation  n*a  pas  et6  enr5gistr§. 
— Q.  B Longpri  &  Valadty  1  Q.  B.  R.,  p.  15,  4  L.  N.,  p.  34. 

15.  Que  toute  transmission  d'immeuble  de  quelque  maniere  qu'elle  se  pro- 
duise  est  soumise  k  Tenr^gistrement  pour  etre  valablement  invoqu6e  k  Tencontre 
des  lois,  et  que  rien  n'exempte  de  cette  formality  le  titre  qu'octroie  le  sherif  de 
la  vente  par  lui  effectu6e. — Q.  B. — Dufrean^  &  Dixon^  32  L.  C.  J.,  p.  80. 


All  real  rights  subject  to  be  registered  take  effect  from 

the  moment  of  their  registration  against  creditors  whose  rights  have 

been  registered  subsequently  or  not  at  all.     If  however  a  delay  be 

allowed  for  the  registration  of  a  title  and  it  be  registered  within  such 

delay,  such  title  takes  effect  even  against  subsequent  creditors  who 

have  obtained  priority  of  registration. — C.  S.  L.  C,  cap.  37,  s.  1,  §  2 ;  C 

N.,210U,2134.  [III.  187.] 

DECISION  : — The  registration  of  a  deed  of  alienation  within  thirty  days  from 
its  date  (C.  C.  2100)  protects  only  the  rights  of  the  vendor,  or  donor  and  has  no 

retroactive  effect  in  favour  of  the  person  who  acquires  the  property Q  B — Adam 

&  Flanders^  25  !>.  C.  J.,  p.  25,  3  L.  X.,  p.  5. 

2S084*  The  fcjllowiug  rights  are  exempt  from  the  formality  of 
registration  : 

1.  The  pi'ivileges  mentioned  in  paragraphs  one,  four,  five,  six  and 
nine  of  article  2009  ; 

2.  The  original  titles  by  which  lands  were  granted  €/*/£«/,  c/t 
missive,  en  franc-  alien,  or  in  free  and  common  soccage  ; 

3.  Hypothecs  in  favour  of  the  crown,  created  in  virtue  of  the 
statute  9th  Vict.,  ch.  62  ; 

4.  Seigniorial  rights,  and  the  rents  constituted  in  their  stead  : 

5.  The  claim  of  mutual  in.surance  companies  for  the  amounts 
which  the  parties  insured  are  liable  to  contribute. — C.  S.  L.  C,  c.  37, 
s.  3,  §  3,  ss.  8,  40,  54,  c.  24,  s.  61,  §  10,  c.  18,  s.  32,  c.  15,  s.  76,  c.  41,  s.  50, 
c.  68,  s.  12  ;  C.  N.,  2107.  [III.  187,  385.] 

Amendment  : — Article  2084  shall  read  as  follows  : 

'*  20S4«  The  following  rights  are  exempt  from  the  formality  of 
registration  : 
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1.  The  privileges  mentioned  in  paragraphs  one,  four,  five,  six  and 
nine  of  article  2009  ;    • 

2.  The  original  titles  by  which  lands  are  granted  evjief,  en  cen- 
give,  en  franc-aUeu,  or  in  free  and  common  soccage  ; 

3.  Hypothecs  in  favour  of  the  Crown,  created  in  virtue  of  the 
statute  to  relieve  the  sufferers  by  fire  at  Quebec,  9th.  Victoria,  chap- 
ter 62  ; 

4.  Seigniorial  rights,  and  the  rents  constituted  in  their  stead  ; 

5.  The  claims  of  mutual  insurance  companies  for  the  amount 
which  the  parties  insured  are  liable  to  contribute  ; 

6.  The  claims  of  companies  for  stoning  roads  against  their  mem- 
bers and  those  bound  to  the  maintenance  of  such  roads."  C.  C.  2084  ; 
:33  v..  c.  32,  ss.  31,  32  and  33  ;  45  V.,  c.  51,  ss.  49  and  71  ;  47  V.,  c.  76, 

a  2.— R  S.  Q.,  art.  5832. 

DECISIONS: — 1-  The  6  Vict.,  cap.  15,  s.  2,  which  exempts  seigniorial  rights 
from  regbtration,  does  not  apply  to  interest  accrued  thereon  by  virtue  of  a  special 
rohBequent  covenant Bbowk  &  Borval,  JJ — Ex  parte  Mailloux,  3  L.  C.  R.,  p.  192. 

2.  The  privilege  granted  to  the  Crown,  by  the  proviso  of  the  4th  section  of 
the  4  Vict.,  cap.  30,  of  preserving  its  hypothecary  rights  arising  out  of  letters- 
patent,  without  registering  the  same,  applies  only  to  the  immoveable  property 
granted  by  such  letters  patent  and  to  no  other. — C.  R — Morin  vs  Smithf  6  L.  C. 
R.,  p.  279. 

3.  The  Crown,  without  registration,  has  no  privilege  for  a  loan  of  debentures 
made  under  the  provisions  of  the  9  Vict.,  cap.  62,  if  such  loan  has  been  made  to 
a  party  who  was  not  a  sufferer  by  the  fire. — Q.  B. — Attorney  Oeneral  <h  Bois,  7 
L  C.  R.,  p.  471. 

4.  The  general  mortgage  given  to  the  Crown  by  the  18th  section  of  the  9 
Vict,  cap.  62,  for  advances  under  that  Act,  attaches  without  registration,  although 
the  loan  was  made  after  the  borrower  had  rebuilt  and  was  not  applied  as  con- 
templated.— Q.  B. — Lavoie  &  Regina,  11  L.  C.  R.,  p.  63. 

5.  Under  the  provisions  of  the  9  Vict.,  cap.  62,  s.  1 8,  Her  Majesty  has  a 
mortgage  upon  the  immoveables  of  the  surety  of  the  borrower  of  moneys  upon 
the  fund  reserved  for  a  loan  to  the  sufferers  by  the  fire  of  1 845  and  it  is  not 
necessary  that  such  mortgage  should  be  registered.  Such  mortgage,  although  not 
registered,  takes  priority  to  all  those  enregistered  subsequently  to  the  date  of 
such  loan. — Q.  B— -Fienn^r  d:  Attorney  General,  16  L.  C.  K.,  p.  216. 

6.  Original  grants  and  letters  patent  made  and  issued,  creating  a  general 
htjpoth^que,  as  well  as  a  special  JiypotJUque,  before  4  Vict.,  cap.  30,  are  subject  to 

registration,  in  order  to  preserve  the  general  hypothhque Q.B. — Solicitor  General 

&  People's  Building  Soeiety^  1  L.  C.  J.,  p.  55. 

7.  The  Act  6  Vict.,  cap.  15,  sec.  2,  which  exempts  seigniorial  rights  from  the 
formality  of  registration  does  not  apply  to  arrears  of  interest  arising  from  such 

rights  in  virtue  of  a  special  subsequent  agreement C.  R MoyS  vs  Lapri^  1  L. 

C.  J.,  p.  255. 

8.  Eypoi]Uquea  Ugales  are  not  exempt  from  registration  under  the  4th 

"*ection  of  the  Registry  Ordinance,  4  Vict.,  cap.  30. — ^Q.  B Queen  d:  Comtey  2  L 

C.  J.,  p.  86. 
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9.  Under  an  emphyteutic  lease  from  a  seignior,  the  lessee  is  also  a  seignior 
and  all  concessions  made  by  him  d  Hire  de  cens  or  of  constituted  rent  are  exempt 
from  registration — Q.  B — McCord  is  SoBurs  de  VH6tel  Dieu,  2  L  K.,  p.  417. 

10.  In  the  case  of  a  prothonotary  of  the  late  Court  of  King's  Bench  commis- 
sioned in  1^44,  who  also  then  gave  a  bond  for  the  due  performance  of  his  duties 
in  a  penal  sum  to  the  Crown,  the  registration  of  the  bond  at  full  length  in  1845 
was  sufficient  compliance  with  the  Registry  Ordinance  (4  Vict.,  cap.  30,  ss.  1, 10, 
52)  to  preserve  any  claim  arising  to  the  Crown  thereunder,  upon  all  real  estate 
of  the  said  officer.  In  such  case  the  Crown  had  for  the  monies  due,  a  legal  hypo- 
thec which  attached  to  all  the  real  property  of  the  officer  without  the  necessity 
of  description  of  any  lands  in  the  bond  or  in  any  memorial. — Q.  B. — Monk  & 
Ouimetf  19  L  C.  J.,  p.  71. 

See  also  cases  noted  at  C.  C.  2032. 


^OSS*  The  notice  received  or  knowledge  acquired  of  an  unre- 
gistered right  belonging  to  a  third  party  and  subject  to  registration, 
cannot  prejudice  the  nghts  of  a  subsequent  purchaser  for  valuable 
consideration  whose  title  is  duly  registered,  except  when  such  title  is 
derived  from  an  insolvent  trader. — C.  S.  L.  C,  c.  37,  s.  5  ;  Pont,  Prir., 
n.  728  ;  C.  K,  1071.  [III.  187,  385.] 

DECISIONS  : — 1-  A  reference  in  a  deed,  which  has  been  registered,  to  a  pre- 
vious deed  not  registered  is  not  equivalent  to  a  registration  of  the  first  deed  or 
sufficient  to  defeat  the  claim  of  a  subsequent  mortgage  creditor  whose  claim  has 
been  registered C.  E. — Delesdemiers  vs  Kingtley,  3  L.  C.  R.,  p.  84. 

2.  Previous  knowledge  in  a  subsequent  creditor  of  the  existence  of  a  pre- 
vious debt,  not  registered,  due  by  his  debtor,  is  not  sufficient  to  put  him  io  bad 
faith  and  to  deprive  him  of  the  advantage  by  him  acquired  by  registration  of  his 
claim,  unless  he  be  guilty  of  fraud  or  collusion.— C.  R.— J?om  vs  Daly,  3  L  C.  R., 
p.  136. 

3.  The  purchaser  who  has  registered  his  title  deed  cannot  be  bound  to 
suffer  a  coupe  de  bote  to  which  the  property  has  been  subjected  if  the  title  thereof 
was  not  registered,  although  the  purchaser  had  a  knowledge  of  its  existence*^ 
C.  R Thibeault  vs  DuprS,  5  L.  C.  R.,  p.  393. 

4.  Le  23  mars  1842,  Colville  et  autres  vendirent  un  immeuble,  par  acte  qui 
ne  fut  pas  enregistre.  Plus  tard,  en  1848,  cet  acte  fut  r6cit6  au  long  dans  un 
acte  de  declaration  de  I'acheteur,  dQment  enregistr6,  mais  auquel  les  yendeurs 
n*6taient  pas  parties.  Jugi  : — ^Que  les  vendeurs  perdent  leur  privilege  de  bailleur 
de  fonds  4  Tencontre  des  or6anciers  hypothScaires  qui  ont  enregistr6  mtoeaprfts 

Tenregistrement  de  la  declaration  de  1848. — Q.  6 ColvUle  Jk  Building  Soeiett/t 

2R.0.,  p.  231. 

5.  Que  la  mention  qui  est  faite  dans  une  acte  d'obligation,  qu'il  existe  one 
hypothdque  anterieure,  n'est  pas  suffisante  pour  donner  priorit6  d'hypoth^que  au 
cr6ancier  ainsi  mentionng,  si  son  titre  n*est  pas  rSgulidrement  enregistre  et  n'est 
pas  cense  un  consentement  de  la  part  du  deuxidme  creancierhypotheoairei  telle 
priorite,  son  consentement  devant  etre  expressement  formuie. — Rainvillb,  J^- 
Jeannot  dit  Laehapelle  A  La  Compagnie  de  Prit  et  Oridit  Foneier,  24  L.  C.  J., 
p.  28. 
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6.  Qae  Taction  en  rescision  pour  cause  de  dol  a  eftet  contre  les  tiers  acqu6- 
rears  de  bonne  fot,  et  que  C.  C.  2085  ne  s'applique  pas  au  cas  de  doL^MATHUscr, 
J,^Lightkall  vs  ChrSUen,  11  R.  L.,  p.  402. 

7.  But  this  judgment  was  reversed  by  the  Court  of  Queen's  Bench,  on  the 
merits,  the  latter  Court  holding  that  the  vendor,  by  his  own  act  or  fault,  had,  to 
some  extent,  induced  the  third  party  to  make  the  advance — Q.  B — Lighihall  df 
Craig,  M.  L.  R,  1  Q.  B.,  p.  275. 

8.  By  a  deed  of  sale,  dated  3  April  1843,  which  had  never  been  registered, 
John  HcGuire  sold  the  lot  of  land  now  possessed  by  the  App  ellant,  reserving  a 
right  of  pass'kge  in  common  on  the  lot  sold  in  favour  of  the  remainder  of  his  pro- 
perty now  possessed  by  one  Wiggins.  Held: — ^That  the  right  of  way  in  favour  of 
the  Respondent  was  not  extinguished  by  the  fact  that  the  said  deed  of  side  was 
not  registered,  inasmuch  as  the  Appellant  and  his  auteurs  have  purchased 
subject  to  the  servitude  mentioned  in  the  original  deed. — Q.  B.^-.J>ann  S 
Wiggins,  4  Q.  B.  R.,  p.  89. 

9.  Que  la  connaissance  acquise  d'un  droit  de  propri4t6  d'immeuble  non 
enregistre  appartenant  a  un  tiers  et  soumis  4  la  formality  de  Tenregistrement,  ne 
peut  pr6judicier  aux  droits  de  Tacheteur  de  rimmeuble  qui  Ta  acquis  depuis  pour 
▼sleur  re^ue  en  vertu  d'un  titre  dOment  enregistr6 — ^Q.  B. — Farmer  S  Devlin,  15 
R.L,  p.621. 

10.  Que  Tacheteur  d'un  immeuble  qui  a  enregistre  son  titre  au  bureau  d'en- 
registrement,  a  le  droit  d'opposer  le  dSfaut  d'enregistrement  &  un  donat^iire  pr6- 
cedent  du  mdme  immeuble )  mdme  s'il  avait,  avant  la  date  de  son  titre,  eu  con- 
naissance de  la  donation ^C.  R. — Charlebois  vs  Sauv^,  15  R.  L.,  p.  653,  32  L.  C. 

J.,  p.  37,  M.  L.  R.,  3  S.  C.|  p.  312. 

11.  Que  le  titre  d  un  immeuble  contenant  une  designation  erronee  d'icelui 
et  dument  enregistre,  peut  6tre  oppose  &  un  tiers  acqu^reur  subsequent  de  cet 
immeuble;  qui  a  un  titre  contenant  une  designation  exacte  de  I'immeuble  et 
ddment  enregistre,  s'il  est  Stabli  que  cet  acquereur  subsequent,  au  moment  de 
son  acquisition,  coanaissait  le  titre  du  premier  acquereur  et  I'erreur  dans  la  de- 
signation de  cet  immeuble  dan^  ce  titre. — Q.  B. — Roy  A  Lavoie,  16  R.  L.,  p.  277. 

20S6*  Want  of  registration  may  be  invoked  against  minors, 
interdicted  persons,  married  women,  and  the  crown. — C.  S.  L.  C,  c.  37, 
8. 1.  §  2,  a  2,  30,  §§  1,  2,  ss.  31,  34,  46,  [III.  187.] 

20Sy»  Registration  may  be  demanded  by  minors,  interdicted 
persons,  or  married  women,  themselves,  or  by  any  person  whatever 
in  their  behalf.— C.  S.  L.  C,  c.  37,  s.  32  ;  C.  N.,  2139.  [III.  187.] 

208S«  The  registration  of  a  real  right  cannot  prejudice  the  pur- 
chaser of  an  immoveable  who  at  the  time  [and  before  the  coming  into 
force  of  this  code]  was  in  open  and  public  possession  of  it  as  owner, 
even  though  his  title  be  not  registered  until  afterwards. — C.  S.  L  C, 

c.  37,  8.  5,  §  2.  [III.  187.] 

16 
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3089*  The  preference  which  results  from  the  prior  registration 

of  the  deed  of  conveyance  of  an  immoveable  obtains  only  between 

purchasers  who  derive  their  respective  titles  from  the  same  person. — 

J6ic?.,  8.  6  ;  Tropl.,  Transcription,  nn.  160  et  seq.  [IIL  187.] 

DECISION: — Que  toute  transmission d'immeuble, de  quelque maniere qa'elle 
ae  produise,  est  soumise  k  renregistrement  pour  §tre  valablement  invoquee  i 
Pencontre  des  lois,  et  que  rien  n*exempte  de  oette  formality  le  titre  qu'octroie  le 
sherif  de  la  vente  par  lui  eifectu6e,  et  que  la  requ6rante  a  droit  dans  ces  circons- 
tances  a  la  prefi&rence  6nonc6e  en  Tarticle  2089  C.  C— Q.  B^^^ufretne  A  Dixon, 
32  L,  C.  J.,  p.  80. 

3090.  The  registration  of  a  title  conferring  real  rights  in  or 
upon  the  immoveable  property  of  a  person,  made  within  the  thirty 
days  previous  to  his  bankruptcy,  is  without  effect ;  saving  the  case  in 
which  the  delay  given  for  the  registration  of  such  title,  as  mentioned 
in  the  following  chapter,  has  not  yet  expired. — Ibid.,  s.  7 ;  Tropl.,  Priv., 
n.  950  ;  C.  N.,  2146.  [IIL  187.] 

DECISIONS: — 1.  When  the  delay  for  renewing  registration  under  the  ca- 
dastre ezpu^d  between  the  date  of  the  debtor's  insolvency  and  the  sale  of  his 
lands  by  the  assignee,  it  was  held  that  a  bailleur  dejonds  claimant,  who  had  not 
renewed  the  registration  of  his  hypothec,  would  nevertheless  be  collocated  by 
preference  to  a  mortgagee,  who  had  enregistered  under  the  cadastre,  but  whose 
hypothec  was  subsequent  in  point  of  time  to  that  of  the  said  bailleur  de  fondt 
olaimant,  as,  at  the  date  of  the  insolvency,  the  latter's  delay  to  renew  had  not 
expired,  and  no  renewal  of  registration  could  have  affected  the  lands  after  they 
passed  into  the  hands  and  possession  of  the  assignee  and,  even  had  such  a  renewal 
been  made,  it  would  not  appear  by  the  registrar's  certificate,  which  in  matters  of 
insolvency  would  only  show  registration  up  to  the  date  of  the  attachment  or  as- 
signment and  not  (as  under  669  C.  C.  P.)  up  to  the  day  of  sale ^Q.  B. — BruneUe 

A  Lafleur,  4  Q.  L.  R.,  p.  341. 

2.  The  registration  of  a  hypothecary  claim  within  thirty  days  preceding  the 
insolvency  of  the  debtor,  is  without  effect.  Such  claim,  however,  should  be  col- 
located as  an  ordinary  unprivileged  claim. — Papinbact,  J. — Dwyer  V8  Fabre,  24  L. 
C.  J.,  p.  174. 

3.  Que  celui  qui  a  obtenu  du  failli,  longtemps  avant  la  faillite,  un  bon  titre 
4  un  immeuble,  mais  qui  n'a  pas  fait  enregistrer  son  titre  avant  la  faillite,  peu 
cependant  emp^cher  la  vente  du  dit  immeuble  par  le  syndic,  et  obtenir  distrac- 
tion de  cet  immeuble. — ^Mathieu,  J GrothSvs  Stewart^  12  R.  L.,  p.  218. 

4.  The  registration  of  a  hypothec  within  the  thirty  days  previous  to  an 

assignment  under  the  Insolvent  Act  of  1875,  is  without  effect,  and  especially 

when  the  hypothec  wa<«  granted  by  the  debtor  while  insolvent  to  the  knowledge 

of  the  creditor  receiving  such  hypothec. — Q.  B. — MeGauvran  ds  Stewarij  3  L.N., 

p.  323. 

See  also  cases  noted  at  C.  C.  2023. 

I^OOl*  The  same  rule  applies  to  the  registration  eflected  after 
the  seizure  of  an  immoveable,  when  such  seizure  is  followed  by  judi- 
cial expropriation,— C.  N.,  2146.  [Ill  187.] 
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DECISIONS  i— 1-  L'enregiBtrement  d'un  aote  durant  la  saisie  r6elle  dePh6ri- 
tage  h]rpoih^qu6  ne  conO^re  aucun  droit  d'hypothdque  sur  icelui,  aapr^judioe  doA 
lutrea  or^anciers  non  insorits — Q.  B. — Oale  S  Or\ffin,  1  L.  C.  J.,  p.  266. 

2.  L'enregistrement  d'un  bordereau  des  fraia  fun^raires  privII6gi68  sur  Pim« 
menble  alors  sous  saisie,  dans  le  d61ai  fix6  par  ia  loi,  est  valable. — ^C.  R. — Beaudry 
M  Detoordintj  15  L.  C.  J.,  p.  274. 

3.  Article  2173  of  the  Civil  Code  applies  as  well  to  creditors  and  purchasers 
anUciienU  to  the  coming  into  force  of  art.  2178,  as  to  subsequent  creditors.  The 
seisure  of  the  property  does  not  suspend  the  necessity  of  re-registration  required 
by  art  2172.  _Q.  B. — Bauraasa  &  Macdonald,  16  L.  C.  J.,  p.  19. 

4.  L  art.  2091  du  Code  Civil,  qui  declare  nuUes  les  hypothdques  ou  inscrip- 
tions prises  aprds  la  saisie  suivie  dP expropriation ^  doit  Stre  limits  strictement  au 
cas  meotionn^  dans  Particle.  Un  enregLstrement  pris  apr^s  la  saisie,  mais  avant 
la  date  d'un  venditioni  exponas  6mis  k  la  demande  ^d'un  cr^ancier  autre  que  le 
saisiBsant  oHginaire,  est  valable  k  rencontre  des  cr^anciers  chirographaires  du 
d^fendeur. Q.  B.—Larose  S  Brouillard,  19  L.  C.  J.,  p.  125. 

5.  That  the  seizure  of  real  estate  does  not  prevent  the  effectual  registration 
of  a  deed  executed  before  the  seizure. — MsREDrrH,  C.  J. — Drouin  vs  HalU,  7  Q. 
L  R.y  p.  146. 

3092*  The  registration  of  real  rights  must  be  made  at  the 
registry  office  for  the  division  in  which  the  immoveable  affected  is 
either  wholly  or  partly  situated. — C.  S.  L.  C,  c.  37,  s;  14 ;  C.  N.,  2146. 
[m.  187.] 

309S*  R^stration  avails  in  favour  of  all  parties  whose  rights 
are  mentioned  in  the  document  presented  for  that  purpose. — ^C.  S.  L. 
C,  c  37,  8.  4.  [HI.  189.] 

3094.  Privileged  claims  not  registered  take  effect,  as  regards 

other  unregistered  claims,  according  to  their  rank  or  their  date,  and 

are  preferred  to  simple  chirographic  claims  ;  saving  the  exceptions 

contained  in  articles  2090  and  2091.— C.  S.  L.  C,  c.  37,  s.  27,  §  4  ; 

C.  N.,  2113.  [in.  189.] 

DECISION  : — ^Que  le  privilege  du  bailleur  de  fends,  s*il  n'est  pas  enregistrfi, 
ne  donne  pas  lieu  k  Taction  hypoth6caire,  bien  qu'il  soit  prefers  aux  cr^ances 
chirographaires  et  k  celles  non  enregistr6es. — Cimon,  J. — B6rub6  va  MomeaUf  14 
Q.  L.  R.,  p.  90. 

2095*  Registration  does  not  interrupt  prescription. — C.  S.  L.  C, 
c  37,  s.  49,  §  3.  [IIL  189.] 

3096*  Other  provisions  concerning  registration,  both  as  regards 
real  rights  and  moveable  property  and  rights,  are  contained  in  several 
other  titles  of  this  code. — [HI.  189.] 
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20tf7.  The  effects  of  registration  or  of  non-registration  in  res- 
pect of  deeds  and  judgments  and  other  real  rights  anterior  to  the  dif- 
ferent statutes  concerning  registration  are  governed  by  special  pro- 
visions of  law  contained  in  such  statutes. — C.  S.  L.  C,  loc.  dt.,  ss.  3. 
66,  116.  [III.  189.] 


CHAPTER  SECOND. 

RULES  PARTICULAR  TO  DIFFERENT  TITLES  BY   WHICH  REAL  RIGHTS  ABE 

ACQUIRED. 

3098*  All  acts  inter  pivoa,  conveying  the  ownership  of  an  im- 
moveable must  be  registered  at  length,  or  by  memorial. 

In  default  of  such  registration,  the  title  of  conveyance  cannot  be 
invoked  against  any  third  party  who  has  purchased  the  same  property 
from  the  same  vendor  for  a  valuable  consideration  and  whose  title  is 
registered. 

Registration  has  the  same  effect  between  two  donees  of  the  same 
immoveable. 

Every  conveyance  by  will  of  an  immoveable  must  be  registered 
either  at  length  or  by  memorial,  [with  a  declaration  of  the  date  of  the 
death  of  the  testator.] 

[The  transmission  of  immoveables  by  succession  must  be  regis- 
tered by  means  of  a  declaration  setting  forth  the  name  of  the  heir,  his 
degree  of  relationship  to  the  deceased,  the  name  of  the  latter,  the  date 
of  his  death,  and,  lastly,  the  designation  of  the  immoveable.] 

[So  long  as  the  right  of  the  purchaser  has  not  been  registered, 
all  conveyances,  transfers,  hypothecs  or  real  rights  granted  by  him  in 
respect  of  such  immoveable  are  without  eflFect.] — [III.  69  and  189.] 

Amendmienta  : — Article  2098  shall  read  as  follows  : 

"  SOUS*  All  acts  inter  vivos  conveying  the  ownership  of  an 
immoveable  must  be  registered  at  length,  or  by  memorial. 

In  default  of  such  registration,  the  title  of  conveyance  cannot  be 
invoked  against  any  third  party  who  has  purchased  the  same  property 
from  the  same  vendor  for  a  valuable  consideration  and  whose  title  is 
registered. 

Registration  has  the  same  effect  between  two  donees  of  the  same 
immoveable. 
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Every  conveyance  by  will  of  an  immoveable  must  be  registered 
either  at  length  or  by  memorial,  with  a  declaration  of  the  date  of  the 
death  of  the  testator  and  a  description  of  the  immoveable. 

The  transmission  of  immoveables  by  succession  must  be  regis- 
tered by  mecms  of  a  declaration  setting  forth  the  name  of  the  heir, 
his  degree  of  relationship  to  the  deceased,  the  name  of  the  latter, 
the  date  of  his  death,  and  the  designation  of  the  immoveable. 

So  long  as  the  right  of  the  acquirer  has  not  been  registered,  the 
registration  of  all  conveyances,  transfers,  hypothecs  or  real  rights 
granted  by  him  in  respect  of  such  immoveable  is  without  effect." — 
C.  C,  2098  ;  42-43  V.,  c.  16,  s.  1  :  42-43  V.,  c.  17,  s.  1.— R.  S.  Q., 
art  5833. 

See  also  C.  C.  21476. 

DECISIONS : — !•  A  hypothecary  creditor  may  yet  effectually  register  his 
title  after  the  property  mortgaged  in  his  favour  has  come  into  the  hands  of  a 
subsequent  purchaser,  who  has  not  registered,  and  such  registration  will  operate 
against  such  subsequent  purchaser,  and  his  hypothecary  creditors. — Superior 
CbvRT  A.  1).  1850  (Judge's  name  not  given) — Pouliotvs  Laverffne,  1  L.  C.  R.,  p.  20. 

2.  The  registration  of  a  deed  of  sale  subsequent  to  the  coming  into  force  of 
the  Ordinance  4  Vict.,  cap.  30  is  not  required  to  preserve  the  privilege  of  the 
bailleur  de/onds ^Q.  B. —  Wilaon  d:  Atkinson ,  2  L.  C.  R,  p.  5. 

3.  The  validity  of  a  contestation  of  a  report  of  distribution,  by  which  the 
claims  of  the  bailleur  de/onds  were  passed  over,  being  called  in  question,  and 
the  Court  pronouncing  its  validity,  it  was  held  by  Sir  James  Stuart,  Bart.,  C.  J., 
that  a  bailleur  de/onds,  either  anterior  or  posterior  to  the  Ordinance  4  Vict,  cap. 
30^  is  bound  to  enregister  his  title. — Q.  B. —  Vondelvelden  &  Hart,  2  L.  C.  R.,  p.  353. 

4.  The  loss  of  a  title  by  a  vis  tnc^or  is  no  answer  to  a  third  party  alleging 
the  non-registration  of  such  title.  Registration  by  memorial  only  preserves  the 
rights  set  forth  in  such  memorial.  The  registration  of  a  litre  nouvel  cannot  be 
prejudicial  to  a  third  party  who  has  already  registered  his  title-— Duval  & 
Mbreditb,  JJ. — Carrier  vs  Angers,  3  L  C.  R.,  p.  42. 

5.  A  reference  in  a  deed,  which  has  been  registered,  to  a  previous  deed,  not 
registered,  is  not  equivalent  to  a  registration  of  the  first  deed  or  sufficient  to 
defeat  the  claim  of  a  subsequent  mortgage  creditor  whose  claim  has  been  regis- 
tered— C.  R — Delesdemiers  vs  Kingsley,  3  L.  0.  R.,  p.  84. 

6.  The  non-registration  of  a  deed  of  sale  by  Robertson  in  1804  and  the 
registration  of  the  deed  of  sale  by  his  widow  and  children  in  1883  (the  said  deed 
being  declared  null  and  void  according  to  the  provisions  of  the  10-11  Geo.  IV. 
cap.  8}  could  not  be  prejudicial  to  the  rights  of  property  of  the  lawful  proprietors 
(the  Appellants)  in  favor  of  a  purchaser  in  bad  faith  (the  Respondent)  or,  in 
other  words,  the  registration  of  a  title  which  is  void  will  not  render  it  valid  as 
ag4in8t  the  rights  of  the  lawful  proprietor  in  cases  when  the  latter  has  not  regis- 
tered his  title ^Q.  B Stuart  d:  Bowman,  3  L.  C.  R.,  p.  309. 

7.  It  is  not  now  an  open  question  whether  a  bailleur  de/onds,  whose  deed  is 
fubiequent  to  the  coming  into  force  of  the  Registry  Ordinance,  was  bound,  before 
the  paaaing  of  the  16  Vict,  cap.  206  relating  thereto,  to  enregister  his  title  to 
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preserve  his  privilege,  the  question  having  been  in  several  instances  decided  in 
the  negative  and  having  now  the  character  of  res  a^udicata, — Q.  B. — Bouchard 
&  Blais,  4  L  C.  R.,  p.  371. 

8.  The  claim  of  a  bailleur  de/onds,  prior  to  the  Registry  Ordinance,  4  Vict., 
cap.  30,  is  inoperative,  for  want  of  registration,  as  against  a  subsequent  purchaser 
for  valuable  con^ideration  and  the  case  submitted  is  not  affected  by  the  16  Vict, 
cap.  206 C.  H — Poliquin  vs  BelleaUy  7  L.  C.  R.,  p.  468. 

9.  In  the  case  of  a  debt,  secured  by  mortgage  duly  registered,  for  a  sum 
payable  in  ten  years,  the  debtor  having  subsequently  undertaken  to  make  pay- 
ment at  an  earlier  date,  the  tiers  dSienteur^  sued  hypothecarily  for  the  recovery 
of  the  debt  in  question,  cannot  invoke  the  absence  of  registration  of  the  last 
mentioned  deed,  if  he  does  not  establish  that  his  own  title  has  been  registered, 
previously  to  the  said  last  mentioned  deed.— Q.  B. — Sieotte  &  Bourdon^  15  L.  C. 
R.,  p.  40. 

10.  In  the  case  of  a  general  hypothhque^  dating  as  far  back  as  1815,  and 
claimed  in  respect  of  land  situate  in  the  county  of  Sherbrooke,  and  duly  regis- 
tered in  accordance  with  the  provisions  of  the  Registry  Ordinance  4  Vict.,  cap.  30, 
the  want  of  registration  during  the  period  that  the  10  and  1 1  Geo.  IV,  cap.  8,  was 
in  force  cannot  be  invoked,  without  averment  and  proof  that  the  debtor  held  the 
land  whilst  that  statute  was  in  force — Q.  'h.-^Regtna  S  ComtCf  2  L.  C.  J.,  p.  86. 

11.  The  vendor's  privilege  of  bailleur  defends  is  postponed  to  that  of  the 
judgment  creditor,  whose  judgment  was  registered  before  the  deed  of  the  vendor. 
— Badolby,  J.~^Lemesurier  vs  McCatOj  2  L.  0.  J.,  p.  219. 

12.  La  revocation  d*une  donation  on^reuse  n*entraine  pas  I'extinction  des 
hypoth^ues  crei^es  par  le  donataire  sur  Timmeuble  r^troc6d6.  Les  donations 
on^reuses  n^ont  pas  besoin  d'etre  insinu6es  et  le  donateur  ou  ses  ayants  cause 
n'en  peuvcnt  invoquer  le  d^faut  k  Tegard  d'un  cr§ancier  du  donataire. — ^C.  B^— 
Lafleur  vs  Oirard,  2  L.  C.  J.,  p.  90. 

13.  Une  donation  on6reuse  dont  les  charges  exoddent  la  valeur  des  biens 
donnas  n'est  pas  nulle  faute  d'insinuation.—  Badglbt,  J^ — Rochon  vs  Duehine,  3 
L.  C.  J.,  p.  183. 

14.  The  heirs  of  a  donor  can  invoke  the  nullity  arising  out  of  the  want  of 
insinuation  of  the  deed  of  donation.  Where  property  has  been  donated  with 
charges  upon  it  which  are  equivalent  to  the  value  of  the  property,  the  deed  of 
donation  need  not  be  registered.  Semble — ^Phe  donor  himself  cannot  invoke  such 
nullity  as  the  want  of  insinuation Smith,  J.^^Leroux  vs  Crevier,  7  L.  C.  J.,  p.  336 

15.  La  possession  d  un  immeuble  en  vertu  d'un  acte  de  donation  accepts 
mais  non  enregistr^,  n'a  aucun  effet  centre  le  porteur  d'une  obligation  consentie 
par  le  donateur  aprds  la  donation  et  enregistr6e  plus  d'un  an  aprds  sa  passation. 
— C.  R.— ftoy  cfc  Vacher^  2  R.  C,  p.  107. 

16.  Le  23  mars  1842,  Colville  et  autres  vendirent  un  immeuble,  par  acte  qui 
ne  fut  pas  enregisti^.  Plus  tard,  en  1848,  cet  acte  fut  r6cit6  au  long  dans  unacte 
de  d^cUration  de  Tacheteur,  ddment  enregistrS,  mais  auquel  les  vendenrB 
n*6 talent  pas  parties.  Jagi : — Que  les  vendeurs  perdent  leur  privilege  de  bailleur 
de  fon  <s  k  Tencontre  des  cr^nciers  hypoth^caires  qui  ont  enregistr^  mfime  apr^ 

Penreglstrement  de  la  declaration  de  184S Q.  B Colville  d:  Building  Society ^ 

2  R.  C,  p.  231. 

17.  A  deed  creating  a  mortgage,  passed  since  the  Registry  Ordinance  came 
into  force,  is  invalid  as  against  a  subsequent  purchasei',  unless  it  be  enregistered 
before  the  title  of  such  purchaser.— Q.  B— CAau mon<  d:  Orenierj  9  L.  C  J.jp«  208. 
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IS.  L'acte  de  vente  municipale  doit  Stre  non  seulement  enregisMi  mais 
racqa6reur  doit  aussi  prendre  possession  de  Pimmeuble.  L'acqu§reur  d'un  pro- 
pri^taire  primitif  qui  aura  pris  possession  de  rimmeuble  et  qui  aura  fait  enre- 
jpstrer  son  acte  d'acqubition  ne  pourra  pas  ^tre  trouble  dans  la  propri6te,  posses- 
sion et  jouissance  d*iceiui  par  un  acquereur  4  une  vente  municipale,  et  qui  n'aura 
pas  fait  enregistrer  son  titre  de  propriSt^  et  n'aura  pas  pris  possession  de  rim- 
meuble.— PoLBTTB,  J. — Caya  va  Ptllerin,  2  R.  L.,  p.  44. 

19.  Le  cr^ancier  inscrit  post^rieurement  a  une  donation  non  enregistree 
doit  Hre  paye  au  prejudice  du  donataire. — C.  R — Roy  vs  Vacherj  4  R.  L.,  p.  64, 
16  L  C.  J.,  p.  43. 

20.  In  the  case  of  an  agreement  (before  our  Civil  Code)  by  A.  B.  to  pur- 
chase from  C.  D.  a  lot  of  land  for  a  specified  sum,  'to  be  paid  by  instalments, 
followed  by  a  bond  from  C.  B.  in  a  penal  sum,  to  the  effect  that,  on  the  purchase 
money  being  fnlly  paid,  C.  D.  would  execute  a  deed  of  sale  in  due  form,  and 
followed  also  by  actual  and  uninterrupted  possession  by  A.  B.,  the  right  of  prop- 
erty of  C.  D.  in  the  lot  of  land  was  unaffected,  so  long  as  any  portion  of  the  pur- 
chase money  remained  unpaid,  and,  therefore,  C.  D.  had  a  right  to  be  collocated 
for  such  unpaid  purchase  money  in  the  distribution  of  the  proceeds  of  a  sale  of 
a  lot  by  the  sheriff,  in  preference  to  duly  registered  judgments  obtained  by  cred- 
itors of  A.  B.  against  him,  while  in  possession  of  the  lot-*and  this  without  any 
registration  either  of  the  agreement  or  the  bond. — ^Q.  B. — Tkomaa  ds  Aylen^  16 
L.  C.  J.,  p.  309. 

21.  The  unpaid  vendor  of  an  immoveable,  who  has  instituted  an  action  rSao- 
lutoire,foT  non-payment  of  the  price,  before  the  dScret  of  the  property,  (although 
the  judgment  be  not  rendered  until  some  months  after)  has  a  right  to  be  paid 
by  preference  even  to  a  mortgagee,  whose  hypothec  has  been  registered  two 
years  before  the  registration  of  the  deed  of  sale  by  the  vendor. — Q.  B. — Oauthier 
&  Valou,  18  L.  C.  J.,  p.  26. 

22.  The  unregistered  title  deed  of  Opposant  cannot  prevail  against  the 
registered  mortgage  of  Plaintiff,  granted  subsequently  to  the  date  of  such  title 
deed. — Q.  B — Chesmer  &  Jamieson,  19  L.  C.  J.,  p.  190. 

23.  A  hypothecary  creditor  has  a  right  to  an  action  en  dSclaration  cPhypo* 
tkique  against  the  first  vendee  of  the  property  hypothecated,  even  though  such 
vendee  may  have  re-sold  the  property,  if  such  re-sale  be  not  registered. — ^Where, 
in  an  action  en  dSclaration  ePhypoth^ue  against  the  first  vendee,  he  pleads  and 
proves  a  re-sale  not  registered,  and  that  he  is  no  longer  ditenteuty  he  will  be 
condemned  to  pay  the  costs  of  action  up  to  the  time  of  filing  his  plea,  and  the 
Plaintiff  will  be  condemned  to  pay  the  costs  of  contestation  to  Defendant  after 
plea  filed.— Q.  ^.--Lalonde  &  Lynch,  20  L.  C.  J.,  p.  158_Beaudrt,  J_17  L.  C.  J., 
p.  138. 

24.  Jusqu'&  ce  qu*un  acqu6reur  d'immeubies  ait  enregistr6  son  titre  d'ac- 
quisition  lea  creanciera  du  vendeur  peuvent,  subsequemment  k  la  vente.  prendre 
hypoth^ue  legale  ou  judiciaire  sur  les  immeubles  vendus.   La  vente  sans  enre- 

gistrement  n'est  d'aucun  effet  k  Fegard  des  tiers. — ^C.  R Lefehvre  vs  Branchaudy 

22  L.  C.  J.,  p.  73,  1  L.  N.,  p.  230. 

25.  The  husband  has  no  power  to  hypothecate  an  immoveable  eonquit  of 
tb«  oommunlty  after  the  dissolution  of  the  community,  and  a  hypothec  given  by 
htm  at  that  time  can  only  affect  his  half  of  the  property.  The  heirs  at  law  of  the 
daoeased  wife  are  seiaed,  by  operation  of  law,  of  her  share  in  such  inmioveable. 
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Although  art.  2098  of  the  G.  C.  obliges  the  heira  to  register  their  title,  the  only 
penalty  attached  to  their  failure  to  do  so  is,  that  all  coiiTeyances,  transfers  or  real 
rights  granted  by  them  are  without  effect — Q.  B — Dallaire  &  Gravel,  22  L.  C. 
J.,  p.  286,  2  L.  N.,  p.  15. 

26.  The  Directors  of  a  Joint  Stock  Company  having,  in  good  faith  and  for 
sufficient  consideration,  mortgaged  the  property  of  the  Company  in  favour  of 
themselves,  it  was  held  that,  although  the  mortgage  could  not  of  itself  bind  the 
Company  yet  that  it  was  not  absolutely  but  only  relatively  null.  Held,  also,  that 
although  a  certain  deed  of  ratification  was  necessary  to  give  validity  to  the  mort- 
gage, yet  that  it  was  not  necessary  to  enregister  the  said  deed — ^C.  R. — Pratte  vs 
Manufacture  de  Laine  d  Yamaehiche,  2  Q.  L.  R.,  p.  65. 

27.  The  vendor  of  an  immoveable  property  having  registered  the  deed  of 
sale  on  the  31st  day  (i.  e.  one  day  after  the  30  days  allowed  by  C.  C,  2100),  a 
creditor  of  the  purchaser  obtained  from  him,  and  registered,  within  the  30  days,  a 
mortg<(ge  against  the  property.  Held :— That  the  vendor's  claim  was  privileged, 
the  hypothecary  creditor's  mortgage  being  without  effect,  so  long  as  his  debtor's 
title  was  not  registered. — C.  R. — Pacaud  vs  Oonaianf,  4  Q.  L.  R.,  p.  94. 

28. — A  hypothec  registered  against  an  immoveable  attaches,  though  the 
property  had  previously  been  sold  to  a  third  party,  who  had  not  registered  his 
title  before  the  registration  of  the  judgment. — C.  R — Tellier  v$  Pag€j  2  L.  N., 
p.  156. 

29.  On  the  contestation  of  a  report  of  distribution  of  the  proceds  of  a  judicial 
sale  of  land  the  following  facts  were  shown. — A  private  sale  of  the  land  in  ques- 
tion by  the  husband  of  the  Contestant  in  1868 ;  a  re-sale  of  the  land  by  the  pur- 
chaser to  the  Defendant  the  following  year.  The  first  sale  was  registered  in  1876: 
the  second  sale  was  never  registered,  but  the  Defendant,  in  1874,  gave  a  mort- 
gage to  Plaintiff,  which  was  duly  registered  at  the  time,  and  also  another  about 
the  same  tim^",  also  duly  registered,  to  another  of  the  coUocat'ed  parties.  The 
report  was  contested  by  the  widow  of  the  first  vendor,  who  claimed  for  a  balance 
of  the  bailleur  defends.  ife/(2 :— That,  as  the  second  deed  of  sale  was  not  regis- 
tered, the  mortgages  given  under  it,  though  registered  prior  to  the  registration 
of  the  first  deed  of  sale,  had  no  legal  effect  whatever.— "B£lanobb,  J. — Amiot  v$ 
Tremblay,  2  L.  N.,  p.  196. 

30.  The  registration  at  any  time  of  a  deed  of  sale  of  immoveables  passed 
prior  to  the  Registration  Ordinance  of  1841  (save  in  the  case  of  prescription)  has 
the  effect  of  preserving  the  privilege  and  hypothec  of  the  vendor  as  against  a 
third  holder  who  has  had  open  and  public  possession,  but  who  has  not  registered 
his  title  until  after  the  registration  of  the  deed  of  sale._CHAONON,  Z.-^Hiberi  v$ 
MSnard,2Zh.C.J.,  p  331. 

31.  A  mortgage  on  immoveable  property,  who  has  duly  registered  his  mort- 
gage and  at  the  same  time  registered  by  memorial  the  title  deed  of  the  mortgage 
(making  no  reference  therein  to  any  charges  in  such  title  deed,  has  priority  of 
hypothec  over  the  claim  of  the  bailleur  defends  contained  in  such  title  deed  and 
which  claim  was  only  registered  afterwards  (and  more  than  two  months  after  the 
execution  of  the  title  deed)  by  registering  the  title  deed  at  full  length. — Q.  B.-> 
Charleboisi:  Sociilide  Construction  Mitropoliiaine,  24  L.  C.  J.,  p.  20. 

32.  Que  pour  invoquer  la  priority  ou  le  d^faut  d'enregistrement  des  titres, 
suivant  C.  C.  2098,  il  faut  que  le  titre  provienne  du  m^me  auteur  ou  dq  mtois 
vendeur._Q.  B Cloutier  S  Vital  Jacques,  10  Q.  L.  R.,  p.  44. 
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33.  Que  Penregistrement  par  un  cr6ancier  d*un  acte  r^silid  entre  lea  parties 
ne  pent  le  faire  revivre,  lors  mdme  que  Tacte  de  r^siliation  n'a  pas  ^te  enregistr^. 
— Q.  B — LongpriS  Valade,  I  Q.  B.  R.,  p.  15,  4  L.  N.,  p.  34. 

34.  Que  le  testament,  quoique  non  enregistr6,  n'en  saisit  pas  moins  le  lega- 
taire  universel  de  tous  les  biens  Iegu6s.-^MATHIEU,  J. — Ethier  vs  PaqueUe  dit 
Lmallie,  12  R.  L.,  p.  184. 

35.  Que  Tarticle  2098  du  Code  Civil,  declarant  que  '' jusqu'i  ce  que  Ten  re 
<*  gistrement  du  droit  de  PaoquSreur  ait  lieu,  Penregistrement  de  toute  cessiou, 
^  transport,  hypoth^que  ou  droit  r6el  par  lui  consenti  afiectant  Pimmeuble  est 
^  sans  effet,"  doit  ^tre  appliqu^  aux  actf  s  ant^rieurs  au  Code,  et  que  ce  n*est  pas 
donner  un  effet  retroactif  au  Code  de  Pappliquer  ainsi — ^Q.  B.^ — Sociili  PermO' 
nenie  de  Consirueiion  du  District  de  Montrial  de  Laurin,  26  L.  C.  J.,  p.  281. 

36.  Que  la  disposition  du  dernier  alin6a  C.  C.  2098  n'est  qu'une  condition 
sospensive,  et  que  I'hypoth^que  consentie  par  le  possesseur  d,  titre  de  proprie- 
taire  et  enr6gi^tr6e  avant  Pobtention  et  Penr^gtstrement  de  son  titre,  prime  celle 
ooQBentie  et  enregistr^e  depuis  Pobtention  de  Penr^gistrement  du  dit  titre. — 
Casault,  J. — In  re  Bigin^  6  Q.  L.  R.,  p.  53. 

37.  That  the  hypothec  granted  by  a  purchaser  and  registered  before  the 
registration  of  his  title  to  the  immoveable  hypothecated,  will  rank  after  the 
vendor's  privilege,  although  the  latter  was  only  registered  after  the  thirty  days.— 
MoCoRD,  J Chriiien  vs  PoiiraSf  7  Q.  L.  R.,  p.  81. 

38.  Que  Penregistrement  de  Pacte  constitutif  d'une  hypoth^que  legale  ou 
judiciaire,  prend  effet  de  sa  date,  et  n'est  pas  affects  par  le  dernier  alin6a  de  C. 

C.  2098,  qui  n*a  d'application  qu*&  Penregistrement  des  <'  cessions,  hypothdques 
oa  droits  r^els  "  conventionnels. — Casault,  J. —  VidcU  vs  Demersj  8  Q.  L.  R.,  p.  177. 

39.  Que  le  dernier  alin^a  de  Particle  2098  C.  C.  ne  s'applique  pas  au  cas  de 
rhypothdque  judiciaire,  laquelle  n'est  pas  consentie  par  le  d^biteur,  mais  est 
prise  malgre  lui,  et  que  Phypoth^que  judiciaire  prise  sur  un  immeublealorsvendu 
par  le  debiteur,  vaudra  k  Pencontre  de  Pacqu^reur,  si  Pacte  de  vente  n*a  etk  enre- 

gistrg  que  subs^quemment  k  Penregistrement  dujugement Cimon,  J  — Charland 

va  Faueher,  9  L.  N.,  p.  61. 

40.  T.  sold  to  D.  certain  real  estate  on  which  there  was  still  due  to  T.  $350. 

D.  before  registering  his  title  from  T.,  gave  a  hypothec  to  B.  for  $85.  B.'s  hypo- 
thec was  registered  on  the  10th  April  1877  and  the  sale  to  D.  was  registered  at 
full  length  on  the  6th  November  1877.  Held :  -That  under  article  2098  C.  C.  the 
registration  of  D.'s  hypothec  was  ^' iot7Aou<  e^«c/ "  so  long  as  the  sale  to  D.  had 
not  been  registered;  that  as  the  registration  of  T.'s  bailleur  de  fonds  claim  was 
perfected  whilst  the  registration  of  B.'8  hypothec  was  still  without  effect,  T's 
baUUur  de  fonds  claim  was,  in  contemplation  of  law,  registered  before  B.'h  hypo- 
thec and  that  T.  consequently  had  a  right  to  be  collocated  in  preference  to  B. — 
C.  K^Raeine  vs  Delisle,  8  Q.  L.  R.,  p.  135. 

41.  Que  Phypoth^que  consentie  par  le  proprie taire  d'un  immeuble  et  enrS- 
gistr§e  avant  renr6gistrement  de  son  titre,  prend  effet  par  Penregistrement  de  ce 
titre,  &  compter  de  la  date  de  Penregistrement  de  Phypoth^que.  Que  Phypothd- 
que  consentie  par  le  proprletaire  d'un  immeuble,  apr^s  qu'il  eut  promis  verbale- 
ment  de  vendre  a  un  autre,  qui  en  avait  pris  possession  lorsde  cette  hypotheque, 
mais  qui  n'en  a  eu  un  titre  qu'apr^s  Penregistrement  de  cette  hypotheque  est 
legale. — ^Mathibu,  J. — Bricauli  dit  Lamarche  vs  Bricault  dit  Lamarehe,  11  R. 
L.,  p.  168. 
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42.  Qae  par  la  disposition  du  dernier  alin^a  de  C.  C.  2098  prise  ooi\joiDte- 
ment  avec  C.  C.  2043, 1'hypothdqae  consentie  par  le  possesseur  k  litre  de  pro- 
pri^taire  et  enr6gi8tree  avant  TenrSgistrenient  de  son  titre,  prime  celle  consentie 
et  enr^gistree  depuis  I'enr^gistrement  du  dit  titre. — ^A£athi£U|  J.— i>u&ecw  e< 
PietU,  12  R.  L.,  p.  92. 

43.  Que  le  defaut  d^enr^gistrement  d'une  donation  comportant  prohibition 
d'ali^ner  ne  peut  priver  le  donateur  du  droit  de  retour  en  sa  &veur,  resultant  de 
C.  C.  630,  parce  qu*^  raison  de  C.  G.  2098,  le  donateur  ne  peut  conferer  aucun 
droit  sur  la  propri6t6  au  pr^udice  du  donateur  sans  avoir  lui*mdme  fait  enrigis- 
trer  son  titre  d^acquisition.  *Q.  B. — Pepin  A  Courchtne^  10  R.  Ij.,  p.  77. 

44.  Que  le  tiers  d^tenteur  n'a  pas  de  possession  utile  a  Tencontre  du  cpsan- 

cier  hypoth6caire  tant  que  son  titre  n^est  pas  enr6gistr6. — ^C.  R Rhiaunie  vt 

Bourdon,  31  L.  C.  J.,  p.  170. 

See  also  case  noted  at  C.  C.  2127. 

201I9.  Notwithstanding  the  provisions  hereinabove  contained, 
the  sale,  lease,  or  transfer  of  a  mining  right,  if  the  title  be  authentic, 
is  preserved  and  takes  effect  from  its  date  by  means  of  its  registra- 
tion within  sixty  days  after  its  date,  even  though  such  act  be  not 
followed  by  actual  possession. — 24  Vict.,  cap.  31,  ss.   1,  2.    [III.  189.] 

2100*  Persons  conveying  immoveables  by  .sale,  gift  or  exchange 
preserve  all  their  rights  and  privileges  by  registering  the  deed  of 
alienation  within  thirty  days  from  its  date,  even  against  persons  regis- 
tering their  rights  between  the  dates  of  such  deed  and  of  its  regis- 
tration.—/6iri.,  8.  9.  [III.  189.] 

[The  right  of  the  vendor  to  take  back  an  immoveable  sold,  in  the 
case  of  non-payment  of  the  price,  does  not  affect  subsequent  purchas- 
ers who  have  not  subjected  themselves  to  such  right,  unless  the  deed 
in  which  it  is  stipulated  has  been  registered  as  in  ordinary  cases ; 
nevertheless  the  vendor  in  this  matter  as  well  as  for  securing  the 

price  has  all  the  advantage  of  the  delay  of  thirty  days.] — [III.  385.] 
DECISIONS  : — 1*  The  action  en  riaolution  de  vente  by  the  vendor  for  non- 
payment of  the  price  of  sale  is  not  affected  by  the  non-registration  of  the  deed, 
or  by  the  vendor  having  been  an  Opposant  to  an  application  for  ratification  of 
title  in  a  sale  made  by  his  immediate  vendee. — Berthelot,  J. — David  vs  Oirardf 
12  L.  C.  R.,  p.  79. 

2.  The  unpaid  vendor  of  an  immoveable,  who  has  instituted  an  cmtion  risO' 
luioire,  for  non  payment  of  the  price,  before  the  d^ret  of  the  property,  (although 
the  judgment  be  not  rendered  until  some  months  after)  has  a  right  to  be  paid  by 
preference  even  to  a  mortgagee,  whose  hypothec  has  been  registered  two  years 
before  the  registration  of  the  deed  of  sale  by  the  vendor. — Q.  'B.'-^Oauihier  S 
Valois,  18  L.  C.  J.,  p.  26. 

3.  The  vendor  of  an  immoveable  property  having  registered  the  deed  of  sale 
on  the  31st  day  (i.  e.  one  day  after  the  30th  days  allowed  by  C.  C.  2100),  a  creditor 
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of  the  parohaser  obtained  from  him,  and  registered  within  the  30  days,  a  mortgage 
agunst  the  property.  Held: — ^That  the  vendor's  claim  was  privileged,  the 
hypothecary  creditor's  mortgage  being  without  effect  as  long  as  his  debtor's  title 
was  not  registered. — C.  XL — Pacaud  vs  Constant,  4  Q.  L.  K.,  p.  94. 

4.  Since  the  Civil  Code  came  into  force,  though  a  person  may  have  acquired 
an  immoveable  in  good  faith  and  be  in  possession  thereof  21s  proprietor,  yet  if  the 
aeie  by  which  he  acquired,  though  registered  within  the  thirty  days,  has  noc  been 
registered  until  after  the  registration  of  a  judicial  or  other  hypothec  against  the 
Tendori  the  latter  claim  attaches  and  has  preference.  The  registration  of  a  deed 
of  alienation  within  thirty  days  from  its  date,  protects  only  the  rights  of  the 
vendor  or  donor  and  has  no  retroactive  effect  in  favour  of  the  person  who  acquires 
the  property. — Q.  B Adam  &  Flanders,  25  L.  C.  J.,  p.  25,  3  L.  N.,  p.  5. 

5.  That  the  hypothec  granted  by  a  purchaser  and  registered,  before  the 
registration  of  his  title  to  the  immoveable  hypothecated  will  rank  after  the 

vendor's  privilege,  although  the  latter  was  registered  only  after  the  thirty  days 

HoCoRD,  J Chretien  vs  Poitras,  7  Q.  L.  R.,  p.  81. 

2101.  [All  judgments  declaring  the  dissolution,  nullity,  or  res- 
cission of  a  registered  deed  of  conveyance  or  other  title  by  which  an 
immoveable  h€LS  been  transmitted,  or  permitting  the  exercise  of  a 
right  of  redemption  or  of  revocation,  must  be  registered  at  length 
within  thirty  days  after  they  are  rendered.] — [III.  68.] 

2102*  [The  action  of  the  vendor  to  have  the  sale  dissolved  by 
reason  of  the  non-payment  of  the  price,  according  to  article  1536, 
cannot  be  brought  against  third  parties,  if  the  stipulation  to  that 
eflect  have  not  been  registered. 

The  same  rule  supplies  to  the  right  of  redemption.] — [III.  68,385.] 

2108*  The  privilege  of  the  builder  dates  only  from  the  regis- 
tration of  the  statement  establishing  the  condition  of  the  premises,  as 
required  in  the  title  Of  Pri'i^Uegea  and  Hypothecs,  and  takes  effect 
against  other  registered  claims  by  means  only  of  its  registration 
within  thirty  days  after  the  date  of  the  second  statement  establishing 
the  valuation  and  acceptance  of  the  works  done. — 26  Vict.,  cap.  31, 
s.  26,  §  4,  a  27,  §  2  ;  C.  N.,  2110.  [III.  189.] 

DECISIONS  : — 1<  A  party  who  has  advanced  moneys  for  the  erection  of  a 
mitoyen  wall  between  himself  and  his  neighbour  cannot,  upon  sale  by  dicril  of 
the  neighbouring  property,  claim  a  privilege  or  preference  to  the  hypothecary 
creditors  upon  such  property  if  he  have  not  observed  the  formalities  prescribed 
by  the  registry  law,  C.  S.  L.,C.]cap.  37,  sec.  26,  ss.  4,  axid  this  notwithstanding  that 
the  value  of  the  property  has  been  increased  by  the  erection  of  such  walL— 
T^IOHJiaBAU,  J.-^^tillings  &  MeOillU,  14  L.  C.  R.,  p.  129. 

2.  L'ezpertise  faite  k  la  requdte  de  Parchitecte  ou  constructeur  lors  de  Tin- 
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scriptioa  de  bod  privilege,  peut  dtre  rScas^e  par  le  bailleur  de  fonds,  et  ce  dernier 
peut  obtenir  uoe  expertise  contradictoire,  si  leB  deux  privileges  viennent  en  con- 
flit.  L'estimation  respective  des  deux  genres  de  propri^tS  doit  Hre  faite  relative- 
ment  k  I'epoque  du  decret,  et  non  relativement  k  T^poque  od  le  privilege  du 
Gonstructeur  a  6t6  enregistr6.  Le  bailleur  de  fonds  a  droit  &  la  totality  de  la 
valeur  de  la  propriety  lore  du  decret,  et  non  &  une  part  proportionnelle  seule- 
ment.  Le  cr^ancier,  porteur  d'une  garantie  coUat^rale,  ne  peut  Hre  colloqu6  que 
conditionnellement,  et  en  attendant  qu'il  ait  constats  s'il  peut  r&aliser  sa  cr6ance, 
les  cr§anciers  moins  privil6gi6s  ou  post^rieurs  doivent  £tre  admis  k  toucber  les 
deniers  en  donnant  caution  qu'ils  videront  leurs  mains  entre  celles  du  cr6ancier 
en  premier  lieu  nommd,  s'il  est  rejete  sur  cette  garantie  collat^rale. — Monk,  J, — 
Doutre  vs  Green,  5  L.  C.  J.,  p.'  152. 

3.  A  builder  is  without  privilege  on  the  proceeds  of  real  estate,  if  he  has 
not  complied  with  the  formalities  prescribed  by  4  Vict.,  c.  30,  ss.  31  and  32,  (C. 
S.  L.  C,  pp.  352-3,)  requiring  a  proems-verbal  to  be  made  before  the  work 
is  begun  ;  establishing  the  state  of  the  premises  hi  regard  to  the  work  about  to 
be  made  ;  requiring  also  a  second  proems-verbal  within  six  months  after  the 
completion  of  the  work,  establishing  the  increased  value  of  the  premises  ; 
requiring  also  that  the  second  proc^s-verbal  establishing  the  acceptance  of  the 
work,  be  registered  within  thirty  days  from  the  date  of  such  second  proems-verbiUj 
in  order  to  secure  such  privilege — Bbrthblot,  J. — Clapin  vs  Nagle,  6  L.  C.  J., 
p.  196. 

4.  Qu'il  n^y  a  que  Tentrepreneur  principal  qui  puisse  acqu6rir  le  privilege 
du  constructeur  et  que  Tentrepreneur  en  sous  ordre  n'a  pas  ce  droit. — ^WtTBTBLB, 
J Moisan  vs  Tkiriault,  M.  L.  R.,  3  S.  C,  p.  73. 

See  also  cases  noted  atC.  C.  2013. 

13104*  The  privilege  of  co-partitioners,  as  well  for  the  payment 
of  differences  as  for  the  other  rights  resulting  from  partition,  is  pre- 
served by  the  registration  of  the  deed  of  partition  within  thirty  days 
from  its  date.— /6id,  s.  26,  §  3,  s.  27  ;  C.  N.,  2109.  [III.  189.] 

2105.  The  same  delay  is  allowed  coheirs  and  colegatees  for  the 
registration  of  the  rights  and  privileges  accruing  to  them  under  acts 
or  judgments  of  licitation. — Ibid.  [III.  189.] 

2100*  Creditors  and  legatees  claiming  separation  of  property 
preserve  a  right  of  preference  upon  the  estate  of  their  deceased  debtor, 
against  the  creditors  of  the  heirs  or  legal  representatives  of  the  latter, 
provided  they  register  within  six  months  after  the  death  of  their 
debtor  the  rights  which  they  have  against  his  succession. 

Such  registration  is  effected  by  means  of  a  notice  or  memorial 
specifying  the  nature  and  amount  of  their  claims  and  describing  any 
immoveables  aflTected  thereby.— /6id.,  s.  27,  §  3  ;  C.  N.,  2111.  [Ill  189 
to  191.] 
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AmernAmertkit : — See  amendment  noted  at  C.  C.  2147. 

DECISIONS : — !•  Que  Pinscription  auz  termes  de  I'article  2106  du  Code 
Cifil  n'est  requise  qu*&  regard  des  immeubles,  en  autant  que  lea  dits  immeubles 
daTent  6tre  sp6cialement  d6sign^s,  et  on  ne  snura^t  appliquer  ces  dispositions  k 
regard  des  meubies. — ^RAimriLLS,  J. — Baehand  vs  Bisson,  12  R.  L.;  p.  11. 

2.  Que  les  crfianciers  qui  demandent  la  separation  de  patrimoine  ne  oon- 
senrent  la  prtf^rence  sur  les  biens  de  leur  ddbiteur  que  s'ils  ont  enr^gistrd  leurs 
droits  dans  les  six  mois  du  deeds  de  leur  d^biteur,  conform^ment  k  Tarticle  2106 
C.  C— Mathibu,  J. — Pangman  V9  Pauz6,  12  R.  L.,  p.  440. 

3107*  [Claims  for  funeral  expenses  and  expenses  of  last  illness 
do  not  retain  their  privilege  upon  immoveables  unless  a  memorial  of 
such  claims  is  registered  in  the  manner  and  within  the  delay  pres- 
cribed by  the  preceding  article.] — [III.  185.] 

AffveTid/nuniit : — See  amendment  noted  at  C.  C.  2147. 

DECISION  : — Les  frais  funeraires  sont  declares  privil^gi^s  sur  les  immeubles 
par  Fart  2009  et  lo  privilege  en  est  conserve,  s*il  est  enregistr^  sur  bordereau 
soivant  Part.  2107  C.C.,  en  la  forme  et  dans  le  d^lai  presorits  par  Tart.  2106,  et 
il  iffecte  mdme  un  immeuble  d^j4  sous  saisie  au  temps  de  la  mort  du  d^funt, 
et  qui  est  eosuite  vendu  en  vertu  de  cette  saisie..»Celui  qui  a  pay6  les  frais  fund- 
laires  du  defunt,  et  qui  a  fait  enrdgistrer  son  privilege  sur  ces  immeubles  dont  le 
oertificat  du  rdgistrateur  fait)^ention|  a  droit  cependant  aux  frais  d^opposition 
parce  qu'il  est  ndcessaire  qu'une  telle  opposition  soit  produite  pour  etablir  que  le 
defunt  n'a  laiss6  aucun  meuble. — C.  R. — Beaudry  V9  De^ardins,  4  R.  L.,  p.  555. 

210S.  Fiduciary  substitutions  in  respect  of  immoveables  con- 
tained in  deeds  of  gift  inter  vivos  are  subject  to  the  general  rules 
mentioned  in  article  2098  as  regards  third  parties  whose  real  rights 
upon  such  immoveables  have  been  registered. 

As  regards  all  other  interested  parties  the  registration  of  substi- 
tutions, takes  effect  according  to  the  provisions  contained  in  the  title 
concerning  gifts. — Ibid,  c.  37,  s.  29  ;  Ord.  Moulins,  art.  57  ;  C.  C,  941  ; 

C.  N.,  1069.  [III.  191.] 

DECISION  : — ^Registration  of  substitutions  only  became  law  in  1855,  (18  Viot, 
cap.  101),  and  previous  registration  would  not  avail. — ^Q.  B. — Mcintosh  is  Bell, 
12LC.J.,p.  121. 

2109*  If  the  substitution  be  created  by  will,  it  is  subject  as 
regards  registration  to  the  provisions  hereinafter  declared  vtrith  res- 
pect to  wills.— Ibid,  [III.  191.] 

S^llO*  All  rights  of  ownership  resulting  from  wills,  and  all  spe- 
cial hypothecs  therein  declared,  are  preserved  and  take  their  full  effect 


L. 
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by  means  of  their  registration  within  six  months  from  the  death  of 
the  testator,  if  he  die  within  the  limits  of  Canada,  or  within  three 
years  from  such  decease,  if  it  occur  beyond  such  limits. — 0.  S.  L  C, 
c.  37,  s.  1,  §  3,  ss.  25,  27 ;  C.  N,  1000.  [III.  191.] 

DECISIONS  :^1.  Under  the  4  Vict.,  cap.  30,  all  wills  made  and  published 
previously  to  the  SIst  December  1841  must  be  regbtered  to  enable  legatees  to 
rank  according  to  the  date  of  mortgagc^C.  R.—Duehesnay  vs  Bedard,  1  L  C. 
R.,  p.  435. 

2.  The  want  of  publication  and  insinuation  of  a  will,  cannot  be  opposed  to 
the  possessor  animo  dominij  suing  for  homage,  and  cannot  be  pleaded  by  a  party 
deriving  title  under  that  will. — ^Q.  B. — Devoyau  &  Watson,  1  L.  C.  J.,  p.  137. 

3.  The  father  of  Respondent's  husband  gave  a  property  in  Montreal  to  two 
brothers 'of  Respondent's  husband,  with  substitution  in  favour  of  the  donee's  chil> 
dren,  subject  to  a  charge  of  £800  which  they  were  to  invest  for  Respondent's 
husband.  The  £800  was  also  subject  to  a  substitution  in  &vour  of  the  donee's 
children,  with  right,  however,  to  the  donee  to  will  the  usufruct  to  his  widow,  the 
Respondent,  all  of  which  really  occurred.  One  of  the  brothers  died,  leaving  three 
children,  one  of  whom  assigned  his  share  in  the  £800  to  Appellant,  who  brought 
action  against  the  dStenteur  to  recover.  The  Respondent  intervened  claiming  the 
usufruct.  Appellant  contested  on  the  ground  that  the  declaration  of  the  death  of 
Respondent's  husband  had  not  been  registered  in  conformity  with  C.  C.  2098. — 
Held: — TChat  Appellant  could  not  invoke  the  non-registration  aa,  until  the  death 
of  Respondent's  husband,  she,  the  Appellant,  had  no  rights.— Q.  B. — BrouUlard 
(k  Gunn,  2  Q.  L.  D.,  p.'648,  2  L.  N.,  p.  228. 

4.  A  universal  legatee  under  a  will  is  seized  of  the  property  though  the 
will  be  not  registered. — ^^athibu,  J. — Ethier  vs  Paquette,  12  R.  L.,  p.  184. 

SSlll*  In  the  case  of  the  concealment,  suppression  or  conte^sta- 
tion  of  a  will,  or  of  any  other  difficulty,  parties  interested,  who,  with- 
out negligence  or  participation  on  their  part,  are  disabled  from  effect- 
ing its  registration  within  the  delay  prescribed  by  the  preceding 
article,  may  nevertheless  preserve  their  right  by  registering  within 
the  same  delay  a  statement  of  such  contestation  or  other  impediment, 
and  registering  the  will  within  six  months  after  it  or  its  probate  has 
been  obtained,  or  after  the  removal  of  the  impediment. — Ibid,,  s.  25, 
§  2.  [III.  191.] 

AmendTnent : — See  amendment  noted  at  C.  C.  2147. 

Slid*  Nevertheless  the  registration  of  the  statement  mentioned 
in  the  preceding  article  has  no  retroactive  effect  unless  the  will  be 
registered  within  five  years  from  the  death  of  the  testator. — Ibid., 
s.  25,§2.  [III.  191.] 

3118.  Married  men  of  full  age  are  bound  to  register,  without 
delay,  the  hypothecs  and  incumbrances  to  which  their  immoveables 
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are  subject  in  favor  of  their  wives,  on  pain  of  punishment  as  for  mis- 
demeanor and  of  being  liable  for  all  damages. — Thid.,  s.  30  ;  C.  N., 
2136.  [HI.  191.] 

2114*  If  the  married  man  be  a  minor,  his  father,  mother,  or 
tutor,  who  consented  to  his  marriage,  is  bound  to  effect  the  registra- 
tion mentioned  in  the  preceding  article,  on  pain  of  being  held  liable 
for  all  damages  in  favour  of  the  wife. — /6id.,  s.  34.  [IIL  191.] 

2115.  The  legal  hypothec  of  the  wife  affects  the  immoveables  of 

her  husband  by  means  only  of  the  registration  of  her  debt,  right  or 

claim,  and  such  immoveables  only  as  are  described  and  specified  in  a 

notice  for  that  purpose,  registered  either  at  the  same  time  as  the  right 

claimed,  or  at  any  time  afterwards ;  and  the  hypothec  dates  only 

from  such  last  mentioned  registration. — Ibid.,  ss.  32,  46,  48.  [III.  191.] 
DECISIONS  : — 1.  A  married  woman  can  claim  the  value  of  an  immoveable 
property  sold  upon  the  representatives  of  her  husband,  such  property  having 
been  given  to  her  during  the  community,  notwithstanding  a  clause  of  ameuhlUae- 
meni  be  in  the  contract  of  marriage  provided  that  there  is  a  stipulation  in  the 
contract  of  marriage  that  the  wife  may  renounce  to  the  community  and  take 
whatever  she  brought  into  it  and  notwithstanding  that  the  con  tractof  marriage, 
executed  previously  to  the  coming  into  force  of  the  4  Vict.,  cap.  30,  was  never 
registered,  the  claim  of  the  wife  in  such  case  being  rather  in  the  nature  of 
a  right  of  property  than  in  the  nature  of  a  hypothecary  right. — C.  R. — Labrecque 
9s  BoucheTj  1  L  C.  J.,  p.  47. 

2.  A  contract  of  nuurriage  assigning  a  life  rent  to  a  wife  must  be  registered 
to  preserve  the  right  of  mortgage  according  to  the  date  of  such  contract. — Duval 
k  Mbrbdith,  J  J. — Panet  v»  Larutj  2  L.  C.  R.,  p.  83. 

3.  A  contract  of  marriage  executed  before  the  enactment  of  the  4  Vict, 
ci^.  30,  must  have  been  registered  in  the  delay  fixed  by  the  Ordinance  to  pre- 
serve the  rank  of  the  mortgage  created  by  it. — Bowbn  &  Meredith,  JJ. — Garneau 
9a  Fartiny  2  L.  C.  U.,  p.  115. 

4.  It  is  not  necessary  to  register  contracts  of  marriage  to  preserve  rights  of 
ownership  thereby  secured,  and  children  representing  their  mother  may  claim,  by 
right  of  community,  the  value  of  one  half  of  the  immoveable,  propre  ameublij 
which  they  have  allowed  to  be  sold. — C.  R,^Nadeau  vs  Dumouy  2  L.  C.  R.,  p.  196. 

5.  A  purchaser  in  good  faith,  for  valuable  consideration,  under  a  deed  of 
sale  prior  to  the  Registry  Ordinance  and  registered  previous  to  the  Ist  November, 
1844,  is  not  liable  hypothecarily  for  a  douaire  prifix  under  a  marriage  contract 
before  Notaries  of  1817,  not  registered  until  14th  February,  1853,  notwithstanding 
the  death  of  the  Plaintifl*s  husband  took  place  in  October,  1852«-  C  K — Forbes 
V9  Legaulty  6  L.  C.  R.,  p.  100. 

6.  A  clause  in  a  contract  of  marriage  by  which  the  intended  husband  gives 
to  his  intended  wife  a  sum  of  money  to  be  enjoyed  by  her  during  her  natural  life 
and  after,  her  death,  to  go  to  and  be  divided  among  the  children  of  the  intended 
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marriage,  creates  a  mortgage  apon  the  property  of  the  intended  huBband  which 
gives  to  the  children  born  of  the  said  marriage  a  preference  over  the  subsequent 
creditors  of  their  father,  notwithstanding  a  clause  in  the  said  contract  to  the  effect 
that  the  grant  was  made  on  the  absolute  condition  that  the  intended  husband 
should  have  the  right  to  alienate,  sell  and  dispose  of,  without  interruption  from 
his  intended  wife,  any  property  upon  which  bhe  might  have  a  mortgage  by  reason 
of  the  said  clause.  General  mortgages  created  anterior  to  the  passing  of  the 
Registry  Ordinance,  4  Vict.,  cap.  30,  attach  to  property  purchased  by  the  debtor 

subsequently  to  the  passing  of  the  said  Ordinance Q.  B. — Brown  d:  Oakmanj  13 

L.  C.  R.,  p.  342. 

7.  It  is  not  necessary  that  a  marriage  contract,  containing  a  stipulation  of 
customary  dower,  should  be  registered  to  confer  upon  the  person  claiming  such 
dower  a  right  of  preference  to  posterior  creditors  who  have  registered  their 
claims Monk,  J. — Sims  V8  Evans j  10  L.  0.  R.,  p.  301,  4  L.  C.  J.,  p.  31 1. 

8.  L'immeuble  donn6  par  le  mari  a  sa  femme  par  leur  contrat  de  mariage 
et  saisi  et  vendu  sur  le  mari  &  la  poursuite  de  ses  cr6anciers,  ne  peut  pas  ^tre 
revendiqu6  par  la  femme,  par  sa  demande  en  nullity  de  decret,  par  suite  et  a 
raison  du  defaut  d'insinuation  ou  enregistrement  de  ce  contrat  de  mariage  dans 
les  delais  prescrits  par  la  loi.    Partant  la  femme  est  tenue  de  faire  insinuer  on 

enregistrer  tel  contrat  de  mariage  durant  le  mariage.— .Smith,  J Audet  dit  La- 

pointe  vs  Normand,  8  L.  C.  J.,  p.  158. 

9.  In  the  absence  of  a  marriage  settlement  and  of  any  registration  for  the 
preservation  of  her  rights  and  matrimonial  claims,  the  wife  cannot  invoke  a  legal 
and  tacit  hypothec  as  against  the  creditors  who  have  registered  between  the  date 
of  the  mortgage  and  the  registration  of  the  rights  of  the  wife.  This  provision  is 
applicable  to  mortgages  anterior  to  the  Ordinance,  4  Vict,  cap.  30.  The  repeal  of 
the  34th  section  of  this  Ordinance  has  not  had  the  effect  of  reviving  the  rights  of 
the  wife  for  the  remploi  de  ses  propres,~^Beaugrand  vs  Lavallie,  15  L.  G.  K., 
p.  479. 

10.  In  the  caseof  agener<il  hypoih^qucj  dating  as  far  back  as  1815,  and  claim- 
ed in  respect  of  land  situate  in  the  county  of  Sherbrooke,  and  duly  registered  in 
accordance  with  the  provisions  of  the  Registry  Ordinance  4  Vict.,  cap.  30,  the 
want  of  registration  during  the  period  that  the  10  and  11  Geo.  IV,  cap.  8  was  in 
force,  cannot  be  invoked  without  averment  and  proof  that  the  debtor  held  the 
land  whilst  that  statute  was  in  force.  A  hypoth^que  duly  created  during  the  life- 
time of  the  debtor  may  be  preserved  by  registration  after  his  death.  Hypotktques 
ligales  are  not  exempt  from  registration  under  the  4th  section  of  the  Registration 
Ordinance  4  Vict.,  cap.  30. — ^Q.  B — Regina  vs  Comie,  2  L.  C.  J.,  p.  86. 

11.  II  n'est  pas  necessaire  que  le  contrat  de  mariage  soit  en  registry  pour 
autoriser  la  femme  separSe  de  biens  k  jouir  a  part  des  biens  meubles  qui  lui  ap- 
partiennent. — ^Maceay,  J. — McDonald  S  Hanoood,  4  R.  L.,  p.  284. 

12.  Far  suite  de  la  stipulation  d*une  hypothdque  sp^ciale  jusqu'4  concu^ 
rence  d'une  somme  fixe  et  certaine,  consentie  par  le  mari  k  eon  spouse  pour  ses 
droits  mentionnes  dans  leur  contrat  de  mariage  qui  a  6t6  enregistr^,  elle  ne  peut 
r^clamer  hy[)othecairement  au  del&  de  telle  somme  ainsi  stipul6e. — Smith,  J«— 
Demers  vs  Laiocque^  8  L.  C.  J.,  p.  178. 

13.  L'hypoth^que  16gale  de  la  femme  s6par6e  de  biens,  pour  le  montant 
d'un  legs  particulier  dQ  en  vertu  du  testament  de  son  pdre  decode  avant  son 
mariage  cel6br6  sans  contrat,  ne  prime  point  les  cr^anciers  subs^quents  qui  ont 
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eiir6gi8tr6  leur  titre,  faute  d'enregistrement  de  sa  part.  La  reception  du  montant 
de  ce  legs  par  le  mari  durant  le  mariage  et  aprds  avoir  constituS  une  hypothSque 
en  faveur  des  opposanU  pour  une  rente  foncidre  sur  ses  immeubles,  ne  donne  a 
la  femine  aucune  reclamation  hypothecaire  ant6rieure  aux  cr^anciers  de  cette 
rente  foncidre.  Par  le  fait  de  la  fern  me  d'avoir  fait  vend  re  les  biens  de  son  mari 
k  la  charge  de  cette  rente  foncidre,  il  s'en  suit  qu*elle  a  reconnu  la  validite  de 
cette  r§clamation  hypoth6caire — Smith,  J — Champagne  v»  LavalldCf  9  L.  C.  J., 
p.  61. 

14.  A  customary  dower  created  by  a  contract  of  marriage  executed  before 
the  coming  into  force  of  the  Registry  Ordinance,  did  not  require  to  be  registered. 
— Q.  'B„—Leroux  Jc  Leroux,  20  L.  C.  J.,  p.  225. 

15.  The  non-registration  of  the  marriage  contract  of  a  trader  within  thirty 
days  from  the  execution  thereof,  is  a  bar  to  the  claim  of  his  wife  against  his  estate. 
— C.  K~^Du88auli  is  Deahet,  22  L.  C.  J.,  p  56,  1  L.  N.,  p.  140. 

16.  Where  a  donation  in  a  contract  of  marriage  was  subject  to  a  prohibition 
to  alienate,  it  was  htld  that  the  nonregistration  of  the  contract  did  not  deprive 
the  donors  of  their  droit  de  retour  on  the  death  of  the  donee. — Q.  B. — Pepin  d: 
Courehhiej  2  L.  N.,  p.  397. 

17.  L'enregistrement  du  contrat  de  mariage  requis  par  TActe  de  Faillite  de 
1875,  pour  permettre  a  la  femme  d'un  commer^ant  un  recours  contre  les  biens 
de  son  mari  pour  les  avantages  que  lui  faisait  son  contrat,  n'Stait  que  pour  le  cas 
de  mise  en  &illite  du  mari  et  la  distribution  deses  biens  en  vertu  de  Pactd  meme, 
et  poar  tout  autre  recours,  ses  droits  etaient  regis  par  le  Code  Civil.  UActe  de 
Faillite  de  1869  d'abord,  puis  celui  de  1875,  n'ont  conserve  les  dispositions  sous 
ce  rapport  de  Tacte  de  1864  que  pour  les  contrats  qui  auraient  dii  Stre  enregistr^s 
pendant  qu^il  etait  en  force  et  non  pour  ceux  faits  depuis.  Le  rappel  de  TActe  de 
Faillite  de  1875  laisse  k  la  femme,  qui  n'a  pas  enregistre  son  contrat  dans  les  d^lais 
fouluespar  cette  loi.  tons  les  recours  que  lui  permet  le  code  civiL-^OASAULT,  J.._ 
Joseph  V8  Far  tin,  7  Q.  L.  R.,  p.  87. 

18.  A  stipulation  in  a  contract  of  marriage,  whereby  the  future  husband 
gives  a  life  rent  to  the  future  wife,  in  consideration  of  the  renunciation  by  her  to 
allVight  of  community  of  property  and  dower  and  to  all  other  matrimonial  rights, 
is  not  a  donation  requiring  to  be  registered  during  the  life  time  of  the  donor.— 
JBKTi,  J Chisholtn  vs  PauzS,  26  L.  C.  J.,  p.  162. 


2116«  [The  right  to  legal  cuntoniary  dower,  cannot  be  preserved 
otherwise  than  by  the  registration  of  the  marriage  certificate  with  a 
description  of  the  immoveables  then  subject  to  such  dower. 

As  regards  immoveables  which  may  subsequently  fall  to  the 
husband  and  become  subject  to  customary  dower,  the  right  to  dower 
upon  such  immoveables  does  not  take  effect  until  a  declaration  for 
that  purpose  has  been  registered,  setting  forth  the  date  of  the  mar- 
riage, the  names  of  the  consorts,  the  description  of  the  immoveable, 
its  liability  for  dower  and  how  it  has  become  subject  to  it.] — [III.  70.] 
.  Amendmenis : — The  following  ai*ticle  is  added  after  article  2116  : 
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"  2116a. — In  default  of  registration,  no  real,  discontinuous  and 
unapparent  servitude,  constituted  by  title,  has  any  effect  as  regards 
third  parties  who  become  subsequent  proprietors  or  creditors,  whose 
rights  have  been  registered.  44-45  V.,  c.  16,  s.  5  :  46  V.,  c.  25,  s.  1; 
47  v.,  c.  15,  s.  1.— R.  S.  Q.,  art.  5834. 

See  also  amendinent  noted  at  C.  C.  2147. 

1.  Article  2116  of  the  civil  code  shall,  in  future,  apply  to  cu.stoui- 
ary  dowers  created  before  the  1st  of  August,  1866.  on  which  day 
the  code  came  into  force. 

2.  Nevertheless  a  delay  of  two  years,  counting  from  the  coming 
into  force  of  this  act,  is  granted  to  parties  interested  in  maintaining 
such  dowers  in  order  to  enable  them,  iii  the  event  of  its  not  being 
already  done,  to  effect  the  enregistration  mentioned  in  the  said 
article  2116,  after  which  delay  such  dowers,  if  not  registered,  shall  be 
null  and  void  and  have  no  effect  as  regards  third  parties  who  shall 
have  become  proprietors  or  creditors  subsequent  to  the  passing  of 
this  act,  and  who  shall  have  enregistered  the  titles  giving  them  a  claim 
upon  the  immovables  originally  subject,  or  which  may  have  since 
become  subject,  to  dower. 

8.  As  to  immoveables  which  may  devolve  upon  the  hii.sband  and 
become,  after  such  delay  of  two  years,  subject  to  any  dower  then 
maintained  by  being  enregisti'red  at  the  proper  time,  they  shall 
remain  subject  to  the  enregistration  prescribed  by  the  said  article  2110. 

4.  Third  parties,  who  shall  have  subsequently  become  proprietoi-s 
or  creditors  and  shall  have  enrecnstered  their  titles,  mav  nevertheless 
alone  claim  the  benefit  of  the  default  of  registration,  with  respect 
to  immoveables  so  acquired  by  the  husband  after  the  said  two  years. — 
Q.  44-45  Vict.,  c.  16  ss.  1  to  4. 

The  act  44-45  Vict,  chap.  1(),  is  amended  in  such  manner  that 
the  delay  of  two  years,  mentioned  therein,  for  effecting  the  regis- 
tration of  customary  dowers,  created  before  the  first  of  August,*  one 
thousand  eight  hundred  and  sixty-six,  as  well  as  real,  conventional, 
discontinuous  and  unapparent  servitudes,  created  before  the  coming 
into  force  of  the  said  statute,  shall  be  extended  to  the  fii'st  day  of 
May,  one  thousand  eight  hundred  and  eighty-four.  —  Q,  46  Vict., 
cap.  25,  s.  1. 

1.  The  act  44-45  Victoria,  chapter  16,  as  amended  by  the  act  46 
Victoria,  chapter  25,  is  amended  in  such  manner  that  a  further  delay 
for  effecting  the  registration  of  customary  dowers,  created  l)efore  the 
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first  of  August,  one  thousand  eight  hundred  and  sixty-six,  as  well  as 
of  real,  conventional,  discontinuous  and  unapparent  servitudes, 
created  before  the  coming  into  force  of  the  said  act  44-45  Victoria, 
chapter  16,  shall  be  granted  to  the  first  day  of  January,  one  thousand 
eight  hundred  and  eighty-five. 

2.  The  said  delay  expired,  such  unregistered  customary  dowers 
and  servitudes  shall  be  null  and  become  extinguished  for  all  purposes 
whatsoever,  as  regards  purchasers  and  hypothecary  creditors. 

3.  This  act  shall  not  affect  rights  acquired,  in  virtue  of  the  said 
act  44-45  Victoria,  chapter  16,  by  third  parties  and  creditors  as  against 
such  dowers  and  servitudes. — Q.  47  Vict.,  cap.  15,  s.s.  1  to  3. 

iiote. — Re  Q.  Jhi^-JfS  Vict.,  cap.  16. — The  first  four  sections  of  this 
Act  are  not  mentioned  as  being  repealed  in  Appendix  A.  of  the  Revised 
Statutes  of  Quebec.  Appendix  B.  states  that  section  5  of  that  act 
(relating  to  servitudes)  is  consolidated  and  "  the  rest  not  consolidated  ". 
Appendix  C.  also  refers  only  to  section  5  as  having  been  consolidated 
by  the  said  art.  5834  R.  S.  Q.,  cited  alK)ve. 

Re  Q.  Ifi  Vict.,  cap.  Jo. — Appendix  A.  of  the  Revised  Statutes  of 
Quebec  states  that  section  I  of  this  Act  is  repealed.  Appendix  B. 
states  that  section  1  is  consolidated  and  "  the  rest  temporary  ". 
Appendix  C.  stat(*s  that  section  1  is  consolidated  by  the  said 
art.  5834. 

Re  Q.  J^7  Vict,  cap,  lo. — Appendix  A.  of  the  Revised  Statutes  of 
Quebec  states  that  section  1  of  this  Act  is  repealed.  Appendix  B. 
states  that  this  Act  is  not  consolidated.  Appendix  C.  states  that 
section  1  is  consolidated  by  the  said  art.  5834  R.  S.  Q.  * 

DECISIONS:— 1*  It  is  not  necessary  to  register  contracts  of  marriage  to 
preserve  rights  of  ownership  thereby  secured  and  children  representing  their 
mother  may  claim  by  right  of  community  the  value  of  one  half  of  the  immo« 

veables  propres  ameublis  which  they  have  allowed  to  be  sold C.  R. — Nadeau  vs 

Dfimon,  2  Ij.  C.  R.,  p.  196. 

2.  It  is  not  necessary  that  a  marriage  contract,  containing  stipulation  of  a 
customary  dower,  should  be  registered  to  confer  upon  the  person  claiming  such 
dower  a  right  of  prr^ference  to  posterior  creditors  who  have  registered  their 
claims — Q.  B Sims  tt  Evans j  10  L.  C.  R.,  p.  301. 

3.  A  customary  dower  created  by  a  contract  of  marriage,  executed  before 
the  coming  into  force  of  the  Registry  Ordinance,  did  not  require  to  be  registered. 
— Q.  B — Leroux  &  Leroux^  20  L.  C.  J.,  p.  224. 

211T*  Tutors  to  minors,  and  curators  to  interdicted  persons  are 
bound  to  register,  without  delay,  the  hypothecs  to  which  their  real 

*  The  author  quotes  these  Acttfi  and  leaves  the  proper  persons  to  determine  the  effecti} 
of  thislef^slation. 
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estate  is  subject  in  favor  of  such  minors  or  interdicted  persons,  under 
the  pains  hereinabove  declared  against  married  men  in  article  2113. — 
Ibid.,  s.  30  ;  C.  N.,  2136,  2141.  [III.  193.] 

DECISIONS  :— 1.  The.24th  section  of  the  Registry  Ordinance,  4  Vict.,  cap* 
30,  prohibiting  the  bringing  or  maintaining  of  any  action  on  the  part  of  a  tutor  in 
the  absence  of  any  registration  of  his  iutelUf  has  no  application  to  an  opposition 
afin  de  conserver  fyled  by  such  tutor. — ^Badglby,  J.^^Morlandv»  Dorion,  5L  C.  J., 
p.  154.  • 

2.  A  tutor  appointed  to  accept  a  donation  and  to  collect  interest  arising 
from  an  obligation,  cannot  maintain  an  action  at  law  until  his  tutorship  has  been 
registered.-^MiTEf,  J. — Langlands  vs  Siansfield,  7  L.  0.  J.,  p.  45. 

3.  In  an  action  by  a  tutor  for  an  alimentary  allowance  for  an  illegitimate 
child,  it  was  held  thaf,  when  the  tutor  alleges  registration  and  it  is  not  especially 
denied,  it  will  be  held  to  be  admitted. — Q.  B. — Poissani  Js  Barreiie,  3  L  N.,p.  12. 


211S.  Subrogate  tutors  are  bound  to  see  that  the  registration 
required  in  favor  of  the  minor  is  effected,  and  if  they  fail  to  do  so  are 
liable  for  all  consequent  damages  that  may  be  sustained  by  such 
minor.— Ibid.,  s.  31  ;  C.  N..  2137.  [III.  193.] 

2110*  [Every  notary  called  upon  to  make  an  inventory  is  bound 
to  see  that  the  tutorships  of  the  minors,  or  the  curatorships  of  the 
interdicted  persons  interested  in  such  inventories  are  duly  registered, 
and,  if  necessary,  to  c^use  such  registration  to  be  effected  at  the 
expense  of  such  tutors  or  curatora,  before  proceeding  with  the  invent- 
ory, on  pain  of  all  damages.] — [III.  70.] 

2120*  The  hypothec  of  minors  against  their  tutor  or  of  inter- 
dicted persons  against  their  curator  affects  such  immoveables  only  as 
are  described  and  specified  in  the  act  of  tutorship  or  curatorship,  and, 
in  default  of  such  description,  such  immoveables  as  are  described  in  a 
notice  for  that  purpose  registered  either  at  the  same  time  as  the 
appointment  of  the  tutor  or  afterwards  ;  and  the  hypothec  dates  only 
from  such  registration. — Ibid.,  ss.  46,  48.  [III.  193.] 

Amendment : — See  amendment  noted  at  C.  C.  2147. 

DECISION  : — An  beir  claiming  his  share  of  the  moveable  property  of  the 
community  in  the  estate  of  his  mother,  will  lose  his  rank  of  mortgage  upon  the 
real  estate  of  his  father,  appointed  his  tutor,  if  he  have  not  caused  registration 
of  the  marriage  contract,  the  act  of  tutorship  or  the  deed  of  partition. — C.  R  — 
Girard  vs  Blaisj  2  L.  C.  R.,  p.  87. 
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2131*  The  judgments  and  judicial  acts  of  the  civil  courts  confer 
hypothecs  when  they  are  registered,  from  the  date  only  of  the  regis- 
tration of  a  notice  specifying  and  describing,  the  immoveables  of  the 
debtor  upon  which  the  creditor  intends  to  exercise  his  hjrpothec. 

The  same  rule  applies  to  all  claims  of  the  crown  to  which  any 
tacit  hypothec  or  privilege  is  attached  by  law. — Ihid.,  s.  48,  [III.  193.] 

DECISIQNS: — 1*  Le  creancier  qui  a  obtenu  un  jugement  contre  sond^biteur 
a  droit  de  faire  enregistrer  ce  jugement  aux  frais  de  tel  dSbiteuri  qui  ne  peut 
exiger  de  quittance  de  la  dette  qu'en  remboursant  au  creancier  ce  que  ce  dernier 
a  paye  pour  faire  enregistver  son  jugement. — PolbttE;  J. — BeaucMne  vs  Faeaud^ 
1  R  L,  p.  740. 

2.  A  judgment  registered  under  C.  C.  2121  takes  precedence  over  a  deed 
of  sale  registered  after  the  judgment,  although  still  within  the  thirty  days 
allowed  by  C.  C.  2100,  and  this  is  so  notwithstanding  that  C.  C.  2026  enacts 

that  ^^  legal  hypothecs  affect  such  immoveables  as  belong  to  the  debtor." — ^Q.  B 

Adam  S  FlanderSy  25  L.  C.  J.,  p.  25,  3  L.  N.,  p.  5. 

3.  Judicial  hypothecs  arising  between  the  Slst  December  1841  and  the  1st 
September  1860,  only  affect  such  immoveable  property  as  the  judgment  debtor 

possessed  at  the  time  when  the  judgment  was  rendered. — Wurtblb,  J Thomp- 

ton  V8  MarkSf  9  L.  N.,  p.  372. 

See  also  case  noted  at  C.  C,  2032. 


2lftft*  Registration  of  a  deed  of  sale  secures  to  the  vendor  in 

the  same  order  of  preference  as  for  the  principal,  the  interest  for  five 

years  generally  and  that  which  is  due  upon  the  current  year. — Ibid., 

s.  37.  [HI.  193.] 

DECISIONS: — 1*  The  registration  of  a  notarial  obligation,  bearing  date 
previously  to  the  enacting  of  the  4  Vict.,  cap.  30,  without  a  memorial  of  claim  for 
any  specific  sum  for  arrears  of  the  interest  which  may  be  due  upon  such  obliga- 
tion, is  sufficient  to  preserve  the  rights  of  the  creditor  for  the  whole  amount  of 
interest  due  and  it  is  not  necessary  that  any  memorial  for  arrears  of  such  interest 
shoald  have  been  registered. — Court  of  Apprai;s. — McLaughlin  A  Bradbury ^  3 
R.  de  L.,  p.  34. 

2.  In  a  distribution  of  the  moneys  levied  by  the  sale  of  a  real  estate,  the 
vendor,  hailleur  de  fonds,  is  entitled  to  rank  for  the  interest  due  with  the 
principal,  although  no  memorial  of  the  same  has  been  registered.  The  enact- 
ments contained  in  the  7  Vict.,  cap.  22,  do  not  apply  to  deeds  anterior  to  that 
Act — C.  R. — Latham  vs  Kerrigan f  1  L.  C.  R.,  p.  489. 

3.  In  the  distribution  of  moneys  levied  by  the  sale  of  real  estate,  the 
vendor,  bailleur  defondSf  whose  claim  is  founded  on  a  deed  passed  before  the 
coming  into  operation  of  the  4  Vict.,  cap.  30,  is  entitled  to  rank  for  all  the 
arrears  of  interest  due,  together  with  the  principal,  although  no  memorial  of  such 

interest  was  ever  registered ^The  17  Vict.,  cap.  22,  cannot  be  construed  so  as  to 

have  a  retroactive  effect,  and  consequently  it  does  not  apply  to  constituted  rents 
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created  before  it  came  into  force. — ^TaschereaU;  J — Brown  vs  Clarke,  10  L.  C.  E., 
p.  379. 

4.  That  a  vendor  of  an  immoveable  cannot  sue  hypothecarlly  to  recover 
arrears  of  interest  (beyond  five  years)  whereof  a  memorial  has  been  duly 
registered  under  the  provisions  of  C.  C.  2125— C.  R — McDonald  vs  L€riger  dit 
Laplanity  26  L.  C.  J.,  p.  303. 

filftSm  Registration  of  a  deed  constituting  a  life-rent  or  other 
rent  preserves  a  preference  for  the  arrears  of  five  j'^ears  genei^ally  and 
for  those  which  are  due  upon  tlie  curr(»nt  ye&v.-^Thid.,  s.  37,  c.  41,  s.  50. 

[III.  193.] 

DECISION  : — Que  dans  la  distribution  du  prix  d'un  immeublei  la  couronne, 
cr^ancidre  d*une  rente  fonciere  grevant  cet  immeuble,  n'a  droit,  comme  les  crean- 
ci^res  ordinaires,  qu'a  cinq  aonees  d'arrerages  et  a  ceux  echus  sur  Tannee  cou- 
rante. Carox,  J. — Banque  NationaU  vs  Davidson,  8  CJ.  L.  R.,  p.  319. 


2124.  Registration  of  any  other  claim  preserves  the  same  right 
of  preference  for  the  interest  of  only  two  years  generally  and  for  such 
interest  as  is  due  upon  the  current  j^ear. — //>?*//.,  s.  37  ;  2  Pont,  on  art. 
2151:  C.  N.,  2151.  [III.  193.] 

DECISIONS: — 1.  The  registration  of  an  ordinary  conventional  hypothec, 
bearing  date  subsequently  to  the  coming  into  force  of  the  Registry  Ordinance,  is 
only  effectual  for  two  years  and  the  current  year  as  regards  interest  agamst  a 
subsequent  hypothec  duly  registered,  but  is  of  no  effect  as  to  costs  incurred  to 
recover  the  amount  thereof. — C.  R. — Morin  vs  Daly,  6  L.  C.  R.,  p.  46. 

2.  Le  tiers  detenteur  pours  ivi  hypothecairement  est  tenu  au  paiement  de 
tous  les  arrerages  d'interet  non  presents,  au  delA  de  deux  ans  et  Fannie  cou- 
rante,  quoiqu^aucun  enregistrement  special  n*en  ait  ete  fait.  La  formalite  de  Ten- 
registrement  d'un  bordereau  d'arrerages  d'interet  non  presents,  au  dela  de  deux 
ann^es  et  Tann^e  cou  rante,  n'a  relTet  de  changer  la  loi  commune  que  pour  un 
cas  particulier,  savoir:  pour  le  cas  ou  deux  creanciers  hypoth^caires  se  presen- 
tent  par  concurrence,  a  la  distribution  du  produit  d'un  immeuble  vendu  en 
justice. — Q.  £. — Macdonald  &  I^olin,  14  L.  C.  J.,  p.  125. 

3.  Le  creancier  qui  poursuit  en  declaration  d'hypotheque  le  tiers  dMenteur 
d'un  immeuble  a  lui  hypotheque,  ne  pent  r6clamer  que  deux  annees  et  Tannee 
courante  d'int^rets  sur  sa  creance  a  Tencontrede  ce  tiers  de  bonne  foi. — Mathieu, 
J,^^Bricault  dit  Lamarche  vs  Bricauli  dit  Lamarche,  1 1  R.  L.,  p.  163. 

S12IS*  The  creditor  lias  a  hypothec  for  the  remainder  of  the 
arrears  of  interest  or  of  rent  from  the  date  only  of  the  registration  of 
a  claim  or  memorial  specifying  the  amount  of  arreai*s  due  and  claimeA 

Nevertheless  the  arrears  of  interest  due  at  the  time  of  the  first 
registration  and  therein  specified  are  preserved  by  such  registration.— 
7  Vict.,  c.  22,  s.  10 ;  C.  S.  L.  C.,c.  37,  ss.  37,  38 ;  C.  K,  2151.  [III.  193.] 
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Amendriienf : — See  amendment  noted  at  C.  C.  2147. 

DECISIONS: — 1-  The  registration  of  a  notarial  obligation,  bearing  date  pre- 
viously to  the  enacting  of  the  4th  Vict.,  cap.  30,  without  a  memorial  of  claim  for 
any  specific,  sum  for  arrears  of  the  interest  which  may  be  due  upon  such  obliga- 
tion, is  sufficient  to  preserve  the  rights  of  the  creditor  for  the  whole  amount  of 
interest  due,  and  it  is  not  necessary  that  any  memorial  for  arrears  of  such  inter- 
est due,  should  have  been  registered — Court^of  AppEAf.s McLaughlin  &  Bract- 

hiry,  ZR.de  L.,  p.  340. 

2.  The  registration  of  a  deed  bearing  date  previously  to  the  enacting  of  the 
14  Vict.,  cap.  30,  without  a  memorial  of  claim  for  any  specific  sum  for  arrears  of 
life  rent  or  arrears  of  interest  which  may  become  due  upon  such  deed,  is  sufficient 
to  preserve  the  rights  of  the  creditor  for  the  whole  amount  of  such  arrears  and  it 
not  necessary  that  any  memorial  for  such  arrears  should  have  been  enregistered. 
— C.  VL^Pelletier  vs  Michaud,  1  L.  C.  R.,  p.  165. 

3.  The  registration  at  full  length  of  a  deed  executed  previously  to  the 
coming  into  force  of  the  4  Vict,  cap.  30,  is  sufficient  to  preserve,  not  only  the 
right  of  mortgage  for  an*ears  of  interest  due  at  the  period  of  such  registration, 

but  also  the  right  of  mortgage  for  arrears  of  interest  accrued  subsequently. 

Duval  <fr  Merbditii,  JJ. — Qu%en  vs  PetitclerCjj  \  L.  C.  R.,  p.  284. 

4.  A  vendor  of  an  immoveable  cannot  sue  hypothecarily  to  recover  arrears 
of  interest,  beyond  five  years,  whereof  a  memorial  has  been  duly  registered  under 

the  provisions  of  C.  C.  2125 ^C.  R. — McDonald  vs  Leriger  dii  Laplantcj  26  L.  C. 

J.,  p.  303. 

2126-  [Renunciations  of  dower,  of  successions,  of  legacies,  or  of 
community  of  property  cannot  be  invoked  against  third  parties  unless 
they  have  been  registered  in  the  registry  office  of  the  division  in 
which  the  right  accrued.] — [III.  70.] 

2127*  [Every  conveyance  or  transfer,  whether  voluntary  or 
judicial,  of  a  privileged  or  hypothecary  claim  must  be  registered  in 
tlie  registry  office  in  which  the  title  creating  the  debt  has  been 
registered. 

A  duplicate  of  the  certificate  of  its  registration  must  be  furnished 
U)  the  debtor  together  with  the  copy  of  the  ti-ansfer. 

If  these  formalities  be  not  observed  the  conveyance  or  transfer  is 
without  effect  against  subsequent  transferees  who  have  conformed  to 
the  above  requirements. 

All  subrogations  in  such  rights  granted  by  authentic  deeds  or  by 
private  writings  must  likewise  be  registered  and  notice  thereof  be 
given. 

If  the  subrogation  take  place  by  the  sole  operation  of  law%  it 
may  Ije  registered  by  transcribing  the  document  from  which  it  results, 
with  a  declaration  to  that  effect. 


296  Registration  of  dif event  titles. — Art.  2128. 

The  transfer  or  subrogation  must  be  mentioned  in  the  margin  of 
the  registry  of  the  title  creatinij  the  debt,  with  a  reference  to  the 
number  of  the  entry  of  such  transfer  or  subrogation.] — [III.  70.] 

DECISIONS : — 1  •  Le  transport  d'une  cr§ance  hypothecaire  donne  au  cession- 
naire  la  possession  utile  de  la  dette,  par  I'enregistrement  du  transport  avec  signi- 
fication d'une  copie  enregistr^e  au  tiers  detenteur. — Q.  £. — PacaudJc  Beauehentj 
17  L.  C.  J.,  p.  70. 

2.  Dans  une  action  personnelle  par  un  cessionnaire  sur  son  transport,  il  ne 
lui  est  pas  n^cessaire  d'all6guer  qu*il  a  signifi6  au  d^fendeur  un  double  de  Tenre- 
gistrement  requis  par  Particle  2127  du  Code  Civil  et  Pallegation  de  la  significa- 
tion requise  par  Particle  1571  C.  C,  lui  est  suf&sante — ^Tascherbau,  J. — Dumont 
vs  Laforgef  1  Q.  L.  K.,  p.  1 59. 

3.  A  deed  of  sale  or  cession  of  droits  de  succession  duly  enregistered,  does 
not  require  signification.  An  acte  sous  seing  prit>6  subsequently  passed  between 
the  parties,  purporting  to  annul  and  set  aside  the  deed  of  cession,  but  which 
acte  sous  seing  privi  has  been  neither  registered  nor  signified,  does  not  give  the 

eidant  a  right  of  action. — ^C.  R. — Saut>4  vs  Sauvi,  1  L.  N.,  p.  546 Sicotte,  J. — 1  L 

N.,  p.  387. 

4.  Qu'un  transport  d'une  erSance  hypothScaire  qui  a  6t^  enregistr^  est 
valablement  8ignifi6  par  Faction  du  cessionnaire. — C.  R. — (Names  of  parties  in 
the  cause  not  given),  10  R.  L.,  p.  200. 

5.  D.  transporte  par  acte  authentique  &  £.  un  prix  de  vente  d'immeuble 
non  enregistre,  d&  par  C.  k  qui  le  transport  est  signifi^,  mais  lequel  n'etait  pas 
enregistr^.  Plus  tard  le  prix  de  vente  est  enregistr6,  sans  mention  du  transport. 
Subs^quemment  &  tout  cela,  Gr.,  qui  a  un  jugement  centre  D.,  fait  signifier  une 
salsie  arret  k  C.  qui  declare  ne  rien  devoir  a  D.  Alors  G.  fait  enregistrer  une 
copie  de  bref  de  saisie  arrdt  et  du  proces  verbal  de  sa  signification  et  en  donne 
avis  k  C.  en  lui  faisant  signifier  des  certificats  d'enregistrement.  Posterieure- 
ment,  le  transport  de  D.  a  £.  est  enregistre  et  ii  est  de  nouveau  fignifie  avec 
certificat  d'enregistrement  a  C.  Vient  maintenant  une  contestation  par  G.  de  la 
declaration  du  tiers  saisi — Jug4: — 1.  Que  I'enregistrement  du  bref  de  saisie-arr^t 
ne  vaut  rien  et  qu'il  n'a  pas  fait  voir  au  bureau  d'enregistrement  quelle  cr^ance 
il  saisissait. — 2.  Que  la  signification  du  bref  de  saisie-arrSt  n'a  pas  opere  une  ces- 
sion judiciaire,  et  que  le  jugement  seul  ordonnant  au  tiers-saisi  de  payer,  opere 
cette  ceesion. — 3.  Que  D.  n'^tant  pas  un  cessionnaire  ne  pent  se  pr6va1oir  du 
d^faut  d'enregistrement  du  transport. — 4.  Que  ce  transport,  m^me  non  enre- 
gistrA,  signifiS  avant  la  saisie-arrSt,  I'emportera  sur  cette  derniere. — ^C.  R. — 
Goyette  vs  Dupriy  M.  L.  R.,  2  S.  C,  p.  29. 

^12S*  [The  leo«3e  of  an  immoveable  for  a  period  exceeding  one 
year  cannot  be  invoked  against  a  subsequent  purchaser  unless  it  has 

been  registered.]— C.  C,  1663.  [III.  193.] 

DECISIONS: — 1.  The  lessee  can  be  ejected  before  the  expiration  of  his 
term  of  lease  when  the  property  is  sold  by  sherifiTs  sale  at  the  instance  of  the 
lessor's  creditors. — Papineau,  J. — McLaren  vs  Kirkwoodj  25  L.  C.  J.,  p.  107,  4  L 
N.,  p.  45. 

2«  The  lessee  of  an  immoveable  property  about  to  be  sold  by  sheriff's  sale, 
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has  DO  right  to  make  an  opposition  afin  de  charge^  to  the  sale,  based  on  a  notarial 
lease  of  the  property  to  himself,  prior  to  the  seizure — Pa  pine au,  J. — De^'ardins 
9s  Gravel,  25  L.  C.  J.,  p.  105,  4  L.  N.,  p.  39. 

3.  The  Plaintiff  seized  certain  land,  the  property  of  the  Defendant,  where- 
upon the  Opposant  fyled  an  opposition  afin  de  charge,  alleging  in  support  thereof 
a  registered  lease  in  his  favor.  The  opposition  was  maintnined. — Rainvillb,  J. — 
Dujnty  v»  Bovrdeau,  6  L  N.,  p.  12. 

4.  A  lessee  of  immoveable  property  which  has  been  sold  at  a  sheriff  m  sale  is 
liable  to  expulsion  by  the  acldudicatairey  before  the  expiration  of  the  term  of  the 
lease. — C.  K — Mowry  vs  Boweti,  M.  L.  R.,  3  S.  C,  p.  417. 

2129*  [No  act  containing  a  discharge  from  the  rent  of  an  im- 
moveable for  more  than  one  year  in  anticipation,  can  be  invoked 
against  a  subsequent  purchaser  unless  it  has  been  registered,  together 
with  a  description  of  the  immoveable.] — 4  Revue  Wolowski,  160  et 

seq.  [III.  193.] 

DECISION  :— A  tenant  whcT,  in  good  faith,  has  paid  rent  in  advance  to  the 
proprietor,  his  lessor,  cannot  be  compelled  to  pay  the  rent  a  second  time  in  the 
erent  of  the  insolvency  of  the  lessor  before  the  expiration  of  the  term  so  paid  in 
advance  and  the  proceeds  of  the  property  being  insufficient  to  pay  the  hypothe- 
cary creditor  in  full. — ^C.  R. — Dupuy  &  McClanaghan,  4  L.  N.,  p.  276.— Jbttk,  J, 
—24  L  C.  J.,  p.  243,  3  L.  N.,  p.  340. 


CHAPTER  THIRD. 

OF  THE  ORDER  OF  PREFERENCE  OF  REAL  RIGHTS. 

2130.  Privileged  rights  which  are  not  subject  to  registration 
take  precedence  ticcording  to  their  respective  rank. 

Rights  subject  to  registration  and  which  have  been  registered 
within  the  prescribed  delays,  take  effect  according  to  the  provisions 
contained  in  the  preceding  chapter. 

Except  the  above  cases  and  the  case  of  articles  2088  and  2094, 
real  rights  rank  according  to  the  date  of  their  registration. 

If  however  two  titles  ci*eating  hypothec  be  entered  for  registra- 
tion on  the  same  day  and  at  the  same  hour  they  rank  together. 

If  a  deed  of  purchase,  and  a  deed  creating  a  hypothec,  both 
affecting  the  same  immoveable,  bie  entered  at  the  same  time,  the  more 
ancient  deed  takes  precedence. 

[No  hypothec  has  any  effect  without  registration,  except  that  of 
mutual  insurance  companies  for  the  amount  which  the  parties  insured 
are  liable  to  contribute.]— C.  S.  L.  C,  s.  1,  §  2,  s.  27,  §  4.  [III.  195.] 


w 


Ofihe  Tnode  and  formalities  of  registration. — Art.  2 132-2136 .   301 


SECTION    I. — OF    REGISTRATION   AT   LENGTH. 

2132.  Registration  at  length  is  effected  by  transcribing  on  the 
register  the  title  or  document  which  creates  or  gives  rise  to  the  right, 
or  an  extract  from  such  title  made  and  certified  according  to  the  pro- 
visions of  article  1216. 

Errors  of  omission  or  commission  in  the  registration  at  length  of 
any  document  or  in  the  document  presented  for  registration  do  not 
affect  the  validity  of  such  registration  unless  they  occur  in  some 
material  provision  which  should  be  noticed  in  a  memorial  or  in  a 
registrars  certificate.— C.  S.  L.  C,  cap.  37,  s.  2.  [III.  195,  387.] 

DECISIONS  : — I*  La  copie  certifieepar  un  registrateur  d^un  acte  authentique 
enregistre  au  long  ne  fait  pas  preuve.*»Q.  B. — DUsein  &  Ross^  2  R.  de  L.,  p.  58. 

2.  The  registration  at  full  length  of  a  deed  of  sale,  in  which  the  payment  of 
the  price  is  delegated  to  a  third  party,  does  not  operate  an  acceptance  of  such  de- 
legation.— DoRioN,  J. — Malletie  vs  Hudon^  21  L.  C.  J.,  p.  199. 

3.  Que  dans  Tespdee  Terreur  commise  dans  Facte  constitutif  d'hypothdque, 
par  suite  d'une  erreur  du  clerc  quant  au  num6ro  de  la  subdivision  du  lot,  n'af- 
fecte  point  la  validity  de  Thypoth^que,  attendu  que  Videntite  de  Timmeuble  est 

bien  6tabli  et  quUl  n'en  est  results  aucun  prejudice  au  defendeur. — C.  R Bois- 

vert  V8  Johnson,  M.  L.  K.,  3  S.  C,  p.  1 82. 

.See  also  cases  noted  at  C.  C.  2042. 

2138.  The  notices  mentioned  in  artices  2026,  2106,  2115,  2116, 
2120,  and  2121  must  be  ref^stered  at  length.— [III.  195.] 

2184.  Registration  at  length  of  an  authentic  deed  may  be 
obtained  upon  the  production  of  a  copy  or  extract  thereof  certified  by 
the  notary,  if  he  have  kept  the  original  of  record,  or  of  the  original 
itself,  if  it  have  been  delivered  by  the  notary. 

If  the  title  be  a  private  writing  it  must  be  proved  in  the  manner 
heremafter  prescribed  with  respect  to  memorials. — C.  S.  L.  C,  c.  37, 
ss.  18,  20,  21,22.  [III.  195.] 

2185*  The  certificate  of  registration  at  length  is  written  upon 
the  document  itself  and  mentions  the  day  and  hour  at  which  it  was 
entered,  and  the  book  and  page  in  which  it  has  been  so  registered, 
with  the  number  under  which  it  was  so  entered  and  registered. — 
[III.  197.] 

DECISIONS:—!*  When  the  certificates  of  a  Registrar  show  two  deeds  to 
have  been  registered  on  the  same  day  and  at  the  same  hour  and  he  gives  the 
preft>rence  in  number  to  one,  the  claims  of  both  deeds  mu6t,  under  the  4  Vict., 

cap.  30,  sec.  11,  be  collocated  concurrently  in  the  report  of  distribution. Chabot, 

J — Ltnftsiy  vs  Renaudf  9  L,  C.  R.,  p.  298. 


30()      Of  the  mode  and  foi^m^ilitiea  of  registration. — Art.  J131. 

20.  Nothwitbstanding  the  pendancy  of  an  by  pothecary  aetion,  the  alienation 
of  the  immoveable  by  the  holder  against  whom  the  action  is  brought  has  fall 
force  and  effect  against  the  creditor  bringing  such  action,  if  the  creditor's  claim 
be  one  the  registration  of  which  had  to  be  renewed  under  the  cadastral  system 
and  the  renewal  had  not  been  effected  before  the  purchaser  registered  his  title. 
— C.  IL^Thayer  vh  Ansell,  24  L.  C.  J.,  p.  181,  3  L.  N.,  p.  242.— Johnson,  J.— 2  L 
N.,  p.  75. 

21.  Le  renouvellement  d*une  hypothdque,  en  vertu  de  la  loi  6tablif>8aDt  le 
cadastre,  ne  peut  etre  fait  que  par  Tavls  prescrit  par  la  clause  2172  du  Ck>de  Civil. 
Le  transport  d'une  crSance  hypoth&saire  fait  pendant  la  periode  fiz6e  pour  le 
renouvellement  des  droits  r^els,  quand  mSme  le  dit  transport  renfermerait  toutes 
les  conditions  prescrltes  par  Particle  2168  du  Code  Civil,  ne  conservera  passu 
tiers  le  rang  hypothecaire  de  la  dite  creance  si  le  dit  transport  n'est  accompago^ 
du  dit  avis. — C.  It Rousxel  vs  Bureau^  5  Q.  L.  R.,  p.  369. 


CHAPTER    FOURTH. 


OF   THE    MODK   AND    FORMALITIES  OF    REGISTRATION. 

2181*  Registration  is  effected  at  length  or  by  memorial. 

It  may  from  time  to  time,  without  however  interrupting  pres- 
cription, be  renewed  upon  the  demand  of  the  creditor  or  his  assigns 
or  of  any  other  person  interested  or  entitled  to  demand  registration. 
The  renewal  is  made  by  transcribing,  in  a  register  kept  for  that 
purpose,  a  notice  to  the  registrar  designating  the  document,  the  date 
of  its  original  registration,  the  immoveable  affected  and  the  person 
who  is  then  in  possession  of  it ;  and  the  volume  and  page  in  which  the 
notice  of  renewal  is  registered  must  be  referred  to  in  the  margin  of 
the  original  registration. 

If  the  title  were  originally  registered  in  another  registration 
division  and  a  copy  thereof  have  not  been  transmitted  to  the  registry 
office  of  the  new  division,  such  renewal  must  mention  the  place  where 
the  title  has  been  so  registered. 

An  index  must  be  kept  for  the  books  used  for  the  registration  of 
notices  of  renewal,  and  each  notice  is  entered  in  the  index  both  uad<n' 
the  names  of  the  creditor  and  of  the  debtor  and  under  that  of  the 
owner  of  the  immoveable  as  given  in  the  notice. — C.  S.  L.  C.  cap.  37, 
sec.  2.     [III.  195  to  197,  387.] 

Amendment: — See  amendment  noted  at  C.  C,  2147. 
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SECTION    I. — OF    REGISTRATION    AT   LENGTH. 

2182.  Registration  at  length  is  effected  by  transcribing  on  the 
register  the  title  or  document  which  creates  or  gives  rise  to  the  right, 
or  an  extract  from  such  title  made  and  certified  according  to  the  pro- 
visions of  article  1216. 

Errors  of  omission  or  commission  in  the  registration  at  length  of 
any  document  or  in  the  document  presented  for  registration  do  not 
affect  the  validity  of  such  registration  unless  they  occur  in  some 
material  provision  which  should  be  noticed  in  a  memorial  or  in  a 
registrars  certificate.— C.  S.  L.  C,  cap.  37,  s.  2.  [III.  195,  387.] 

DECISIONS  : — 1.  La  copie  certifi^epar  un  rigistrateur  d'un  acte  autheDtique 
enregisM  au  long  ne  fait  pas  preuve.— Q.  B — Dissein  de  Rossj  2  R.  de  L.,  p.  08. 

2.  The  registration  at  full  length  of  a  deed  of  sale,  in  which  the  payment  of 
the  price  is  delegated  to  a  third  party,  does  not  operate  an  acceptance  of  such  de- 
legation.— OoRioN,  J, — Malleiie  V8  Hudotij  21  L.  C.  J.,  p.  199. 

3.  Que  dans  I'espdce  Terreur  commise  dans  I'acte  constitutif  d'hypothdque, 
par  suite  d'une  erreur  du  clerc  quant  au  num6ro  de  la  subdivision  du  lot,  n'af- 
fecte  point  la  vaiidite  de  I'hypothdque,  attendu  que  Pidentit^  de  Timmeuble  est 

bien  6tabli  et  qu'il  n'en  est  r6sult6  aucun  prejudice  au  d6fendeur. — C.  R Bois- 

vert  vs  Johnson,  M.  L.  R.,  3  S.  C,  p.  1 82. 

See  also  cases  noted  at  C.  C.  2042. 

2138.  The  notices  mentioned  in  artices  2026,  2106,  2115,  2116, 
2120,  and  2121  must  be  rejfistered  at  length.— [III.  195.] 

2134*  Registration  at  length  of  an  authentic  deed  may  be 
obtained  upon  the  production  of  a  copy  or  extract  thereof  certified  by 
the  notary,  if  he  have  kept  the  original  of  record,  or  of  the  original 
itself,  if  it  have  been  delivered  by  the  notary. 

If  the  title  be  a  private  writing  it  must  be  proved  in  the  manner 
hereinafter  prescribed  with  respect  to  memorials. — C.  S.  L.  C,  c.  37, 
ss.  18,  20.  21,22.  [III.  195.] 

2185*  The  certificate  of  registration  at  length  is  written  upon 
the  document  itself  and  mentions  the  day  and  hour  at  which  it  was 
entered,  and  the  book  and  page  in  which  it  has  been  so  registered, 
with  the  number  under  which  it  was  so  entered  and  registered. — 
[III.  197.] 

DECISIONS:— 1>  When  the  certificates  of  a  Registrar  show  two  deeds  to 
have  been  registered  on  the  same  day  and  at  the  same  hour  and  he  gives  the 
preft>rence  in  number  to  one,  the  claims  of  both  deeds  muftt,  under  the  4  Vict., 

cap.  30,  sec,  11,  be  collocated  concurrently  in  the  report  of  distribution. Chabot, 

i^LenftMty  V9  Benaud,  9  L.  C.  R.,  p.  298. 
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2.  Under  the  Registry  law  of  Lower  Canada  a  registrar's  crtificate  need 

not  be  written  upon  the  instrument  itself,  but  may  be  on  a  separate  paper,  pro- 
vided that  it  sufficiently  identifies  the  instrument.  The  Plaintiffs,  tilre  cU 
cr^ancej  in  the  case  submitted  was  proved  to  have  been  registered  by  the  certi- 
ficate produced,  which  was  in  the  following  terms  : — 

BUREAU  d'exregistrembnt  du  comte  de  ST.  HYACINTHS.— Je  certifie  que  le 
14  novembre  1860,  k  neuf  heures  et  cinq  minutes,  A.  M.,  a6t^  enregistre  k  ce 
bureau,  au  registre  B,  vol.  18  et  fol.  64,  65  et  66,  sous  le  numero  12,503,  un  acte 
de  vente  consent!  devant  MM.  J.  Smith,  notaire,  k  Montreal,  et  confrere,  en  date 
du  treize  octobre,  mil  huit  cent  soixante,  par  Robert  Townsend  Godfrey,  ecuier, 
medecin,  &  Montreal,  a  David  Wark,  commis,  du  m§me  lieu,  du  lot  numero  dix- 
huit,  dans  le  second  rang  du  township  d' Acton,  coint^de  Bagot,  pour  douze  cents 
dollars,  dont  trois  cents  dollars  payes  comptant,  balance  payable  dans  deux  ans, 
avec  inc^r^t.    Sigrfe,  H.  St.  Germain,  Registrateur. 

St.  Hyacinthe,  ce  premier  jour  d'aout,  mil  huit  cent  soixante- trois — Q.  B. — 
Foletj  &  Godfrey,  15  L.  C.  R.,  p.  482,  9  L.  C.  J.,  p.  154,  1  L.  C.  L.  J.,  p.  34. 

3.  Deux  jugements.  Tun  rendu  le  31  mai  1800  et  I'autre  le  3  juin  1866,  qui 
ont  ete  enregistres  le  meme  jour  et  a  la  meme  heure  sous  deux  numeros  difie- 

rents,  comportent  une  hypotheque  de  mome  date  et  de  meme  rang C.  R — 

Mc  Conn  ell  vs  Dixon  ^  10  L  C.  J.,  p.  140. 

SECTION  II. — OK  KECilSTRATlON  BY  MEMORIAL. 

SiStf •  Roofistration  bv  memorial  is  effected  l)v  means  of  a  sum- 

mary  setting  forth  the  real  rights  which  the  party  interested  wishes 

to  preserve,  which  is  delivered  to  the  registrar  and  transcribed  upon 

the  register.— /6irf.,  s.  11  :  C.  N.,  2148.  [TIL  197,  387.] 

DECISIONS  :— 1.  The  loss  of  a  title  by  a  force  majeure  is  no  answer  to  a  third 
party  alleging  the  non-registration  of  such  title.  Registration  by  memorial  only 
preverves  the  rights  set  forth  in  such  memorial. — Duval  &  Meredith,  JJ.— 
Carrier  vs  Angers,  3  L.  C.  K.,  p.  42. 

2.  JoHXSON,  J.,  loq ^The  Opposants  were  collocated  in  the  report  of  distri- 
bution for  a  balance  of  price  of  sale  as  transferees.  The  Plaintiff  contested  their 
right  because  their  deed,  registered  by  memorial,  was  defect!  i^ely  registered. 
The  contestants,  however,  on  the  19th  August,  1874,  before  taking  their  hypothec 
on  the  property,  themselves  caused  the  registration  to  be  renewed.  They  must 
be  held,  therefore,  to  have  taken  their  hypothec  with  full  knowledge  of  what 
they  themselves  had  done  and,  in  their  mouths  at  all  events,  whatever  questions 
other  might  raise,  the  objection  is  not  to  be  received.  The  point,  in  any  case, 
would  only  be  a  technical  one.  The  form  used  is  the  form  given  in  the  Code  of 
Procedure  (Appendix  n.  20)  and  under  C.  C.  2172  it  was  in  time.  The  object  of 
all  registration  is  notice,  and  a  registration  by  one  is  as  good  as  by  another. — Gnx, 
J.,  differed  from  the  majority,  being  of  opinion  that  the  registration  effected  in 
this  case  was  irregular  and  without  effect.  The  judgment  dismissing  the  contes- 
tation was  confirmed C.  R SociSUde  Construction  Jacques- Car  Her  vs  Lamarrtj 

5  L.  N.,  p.  218. 

See  also  cases  noted  at  C.  C.  2139. 
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213T*  The  memorial  must  be  in  writing  and  may  be  made  at 
the  request  of  any  party  interested  in  or  bound  to  effect  tlie  registra- 
tion, and  must  be  attested  by  two  subscribing  witnesses. 

The  party  requiring  the  memorial  must  subscribe  his  name  to  it, 
and  if  he  cannot  write,  his  name  may  be  subscribed  by  another  pei - 
son,  provided  it  be  accompanied  by  the  ordinary  mark  of  such  party 
made  in  the  presence  of  the  attesting  witnesses. 

The  memorial  may  be  made  on  behalf  of  the  crown  by  the 
Receiver-General  or  other  officer  of  the  crown  in  whose  hands  the 
document  is,  and  it  must  state  the  name,  office  and  domicile  of  the 
person  by  whom  it  is  made. — Ihid.y  ss.  11,  13.  [III.  197.] 

Amendment  : — Article  2137  shall  read  as  follows  : 

"  213T.  The  memorial  must  be  in  writing  and  may  be  made  at 
the  request  of  any  party  interested  in  or  bound  to  effect,  the  registra- 
tion and  must  be  attested  by  two  subscribing  witnesses. 

The  memorial  may  also  be  made  in  duplicate  and  acknowledged 
aecoixling  to  article  2144</. 

The  party  recjuiring  the  memorial  must  subscribe  his  name  to  it, 
an<l,  if  he  cannot  write,  his  name  may  be  subscribed  by  another,  pro- 
vided it  be  accompanied  by  the  ordinary  mark  of  such  party  made  in 
the  presence  of  the  attesting  witnesses. 

The  memorial  may  be  made  on  behalf  of  the  Crown  by  the  Pro- 
vincial Treasurer  or  other  officer  of  the  (h-own,  in  who.^^e  luuids  the 
document  is,  and  it  must  state  the  name,  office  and  domicile  of  the 
pei-son  by  whom  it  is  made."  C.  C,  2137  :  B.  N.  A.  Act,  1807,  s.  135  ; 
31  v.,  c.  9,  s.  19  ;  47  V.,  c.  13,  s.  2  ;  49-50  V.,  c.  101,  s.  3.— R.  S.  Q., 
art.  5835. 

213^.  When  there  are  more  writings  tlian  one  to  complete  the 
rights  of  the  pei'son  requiring  Registration,  they  may  be  all  included 
in  one  memorial  without  its  being  necessary  to  insert  more  than  once 
therein  the  description  of  the  parties  or  of  the  immoveables  or  other 
property. — Ibid.  s.  17.-    [III.  197.] 

Amenduient : — The  following  article  is  added  after  article  2138. 

"  213^(/.  One  memorial  is  sufficient,  in  the  c*iseof  several  oblig- 
ations, titles  or  claims,  from  the  same  debtor,  upon  one  or  more  im- 
moveables in  favor  of  the  same  creditor  or  acquirer,  and  also  in  the 
case  of  several  successive  titles  and  transfers  of  the  same  property  " 
47  v.,  c.  13,  s,  3.— R.  S.  Q.,  art.  583(), 
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2189«  The  memorial  must  set  forth  : 

1.  The  date  of  the  title  and  the  name  of  the  place  where  it  was 
executed  ; 

If  it  be  a  notarial  act,  the  name  of  the  notary  who  keeps  the 
original  thereof,  or  the  name  of  the  notaries  or  of  the  notary  and  wit- 
nesses who  signed  it,  if  the  original  have  been  delivered  ;  if  it  be  a 
private  writing  the  names  of  the  subscribing  witnesses  ;  if  it  be  a 
judgment  or  other  judicial  act,  it  must  designate  the  court ; 

2.  The  nature  of  the  title  ; 

3.  The  description  of  the  creditors  and  debtoi*s  and  other  paHies 
thereto  ; 

4.  The  description  of  the  property  subject  to  the  right  claimed, 
and  that  of  the  party  requiring  registration  : 

5.  The  nature  of  the  right  claimed,  and,  if  it  be  a  claim  for 
money,  the  amount  due,  the  rate  of  interest,  and  the  costs  if  there 
be  any. 

If  the  rate  of  interest  be  not  specified,  the  registration  does  not 
preserve  the  right  to  interest  beyond  the  legal  rate. — Ibid.,  s   12. 

[III.  197.] 

DECISIONS  : — 1.  Registration  by  memorial  of  a  hypothecary  claim  founded 
upon  a  deed  of  donation,  which  does  not  8tat«  the  amount  of  the  claim,  is 
inoperative  as  against  a  subsequent  bona  fide  purchaser  who  has  duly  registered 
his  deed  of  acquisition.  Such  memorial  should  contain  the  allegations  necessary 
to  disclose  all  the  rights  soughtto  be  preserved  by  means  thereof. — Chabot,  J.-> 
Fraser  vs  Poulm,  8  L.  C.  R.,  p.  349. 

2.  That  a  mortgagee  of  immoveable  property,  who  has  duly  registered  his 
mortgage  and  at  the  'sAxne  time  registered  by  memorial  the  title  deed  of  the 
mortgagor  (making  no  reference  therein  to  any  charges  in  such  title  deed)  has 
priority  of  hypothec  over  the  claim  of  the  bailleurs  de  fonds  contained  in  such 
title  deed  and  which  claim  was  only  registered  afterwards  (and  more  than  two 
months  after  the  execution  of  the  title  deed)  by  registering  the  title  deed  at  full 
length. — Q.  B. — Charlebois  &  Soci6i6  de  Construction  Mitropoliiaine,  24  L.  C.  J-, 
p.  20. 

See  also  oases  noted  at  C.  C.  2136. 

2il40.  The  memorial  is  delivered  to  the  registrar  together  with 
the  title  or  document^  or  an  authentic  copy  of  the  title,  and  must  be 
acknowledged  by  all  or  one  of  the  parties  to  it,  or  be  proved  by  the 
oath  of  one  of  the  subscribing  witnesses. — Ibid.,  s.  14  ;  C.  N.,  2148. 
[III.  197.] 

2141.  When  the  memorial  is  executed  in  any  part  of  Canada  it 
may  be  proved  in  Lower  Canada,  by  the  aflSdavit  of  one  of  the  witnes- 


r 


Of  the  inodc  aTid  formalities  of  registration, — Art,  3143  3145.  305 

ses,  sworn  to  before  a  judge  of  the  Court  of  Queen's  Bench,  or  of  the 
Superior  Court,  or  a  commissioner  of  the  latter  court  for  taking  affi- 
davits,  or  before  a  justice  of  the  peace,  a  notary,  the  registrar,  or  his 
deputy.— /6td.,  s.  15.  [Ill  197,  387.] 


2142.  When  the  memorial  is  executed  in  Upper  Canada,  proof 
thereof  may  be  there  made  and  attested  in  the  same  manner  before  a 
judge  of  the  Court  of  Queen's  Bench  or  of  the  Court  of  Common 
Pleas,  or  before  a  justice  of  the  peace,  or  a  notary,  or  before  a  com- 
missioner of  the  Superior  Court  for  Lower  Canada. — Ibid.,  s.  16. 
pll.  197.] 

2143.  When  it  is  executed  in  any  other  British  possession  it  may 
be  proved  therein  by  an  affidavit  sworn  to  before  the  mayor  of  the 
place,  the  chief  justice  or  a  judge  of  the  .supreme  court,  or  before  a 
commissioner  authorized  to  take  affidavits  to  be  used  in  the  courts  of 
Lower  Canada.— /6id,  s.  16,  §  2.  [III.  199.] 

2144.  If  it  be  executed  in  a  foreign  country  the  affidavit  may 
l)e  sworn  to  before  any  minister,  or  chargi  d'affaires,  or  consul  of  Her 
Majesty  in  such  foreign  state. — Ibid,,  s.  15,  §  3.  [III.  199.] 

Amendment: — The  foUowingJarticle  is  added  after  article  2144  : 

"  ftVkAa,  The  memorial  executed  in  duplicate  may  be  acknow- 
ledged before  a  notary  or  in  the  presence  of  two  witnesses,  but  need 
not  be  proved  under  oath,  if  executed  in  the  Province  and  accom- 
panied by  the  title  of  which  it  is  a  memorial.  "  47  V.,  c.  13,  s.  4. — 
R.  S.  Q.,  art.  5837. 

2145.  When  any  memorial  of  a  title  is  presented  for  regis- 
tration the  registrar  is  bound  to  endorse  upon  such  title  the  words 
"  rejjistered  by  memorial, "  mentioning  the  day,  the  hour  and  time  at 
which  such  memorial  is  entered,  and  also  in  what  book  and  page  and 
under  what  number  the  same  is  entered  and  registered.  And  he  must 
sign  such  certificate. 

The  memorial  remains  among  the  records  of  the  registry  office 
and  forms  part  thereof.— /bid,  s.  14,  §§  3,  4.  [III.  199.] 

Amendment  :  The  following  article  is  added  after  article  2145  : 

20 
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**  214l(a.  In  the  case  of  the  registration  of  a  memorial  in 
duplicate  executed  before  a  notary  or  two  witnesses,  one  remains 
among  the  records  of  the  registry  office  ;  the  certificate,  if  required, 
18  written  at  the  end  of  the  other,  and  returned  to  the  party  giving  it, 
without  its  being  necessary  to  mention  it  on  the  title. 

Such  certificate  is  primd  facie  proof  of  its  contents/'  47  V.,  c.  13, 
s.  5 ;  48  v.,  c.  19,  s.  1.— R.  S.  Q.»  art.  5838. 


2M46«  Every  claim  or  memoiial  for  the  preservation  of  interest 
or  of  arrears  of  rent  must  specify  the  amount  thereof  and  the  title 
under  which  they  are  due,  [and  be  accompanied  by  the  affidavit 
of  the  creditor  that  such  amount  is  due.] — Ibid.,  ss.  37,  38.  [III.  199.] 

214'7«  The  provisions  of  this  section  apply  if  necessary  to  any 
documents  or  titles  which  do  not  affect  immoveables,  but  the  regis- 
tration of  which  is  required  by  some  special  law,  unless  it  l:>e  other- 
wise provided.  [III.  199.] 

Amendments  : — The  following  articles  are  added  after  article 
2147  : 

"  2l4'7a«  The  notices,  declarations  and  memorials,  mentioned  in 
articles  2026,  2098,  2106,  2107,  2111,  2115,  2116,  2120,  2121,  2125, 
2131,  2146,  2168  and  2172  may  be  given  either  under  private  seal  or 
by  notanal  deed,  en  ininufe  or  en  brevet. 

An  authentic  copy  of  such  notices  or  a  duplicate,  if  executed  en 
brevet  or  under  private  seal,  shall  remain  in  the  registry  office. 

A  ceitificate  of  registration  is  not  required  upon  such  notices, 
but  it  may  be  required  by  the  parties  interested,  and  is  pinmd  favie 
proof  of  its  contents."  47  V.,  c.  13,  s.  6  ;  48  V.,  c.  19,  s.  2.— R.  S.  Q., 
ai-t.  5839. 


"  !814'76.  The  notices  and  declarations  mentioned  in  articles 
2098,  2131  and  2172,  may  be  given  to  registrars  for  those  interested, 
by  any  person  whomsoever,  whether  related  or  not.  They  may  also 
be  given  by  married  women,  interdicted  persons,  and  the  minors 
themselves."   38  V.,  c.  14,  s.  1. — R.  S.  Q.,  art.  5839. 
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[ONS    OF  REAL   BIGHTS. 

il   lights,  or  the  renewal  thereof, 

of   till!  parties,  or  in  virtue  of  a 

[jpi'il.  or  which   has  become  final. 

a  consent  to  its  being  can- 


partial  discharge  of  a  hypo- 

cgistered  in  the  proper  divi- 

Sth  Vict.,  ch.  40. 

i;  discharge  is  registered,  and 
l>e  incun'ed  in  consequence  of 
impelled  to  grant  a  discharge, 
lidijds  to  pay  for  the  registra- 

:!7,  H.  42  ;  C.  N..  2158.     [III. 


I   Iiy£ii7tiie<.'aii'e,  I'oUoque  pour  plus  qu'il  ne  luirMte 

/''  .'iirplus  Itii  aijaiit  Mpayten  vertn  (fun  jugemmi 

ne  peuletre  condamn^  aux  ftaia  de  conleetation  soule- 

:'ieur,  lorsque  ce  cr^ancler  coUoqu^  a  produit  au  grtffe, 

I^claration  de  la  balance  lui  reetaat  due.    La  conteBta- 

reaticier  ainsi   colloqu£,  et  In  projet  de 

.lera  en  consequence  veiortab.    I.'art.  2148  du  Code  Civil 

■;  actual BBnTiiKirvr,   J. —  Qlobentkj/   u*  Daovii,   3   B. 


'  ln^  cancelling  be  uut  cunseuted  to,  itmay  be  demanded 

I  fuurt  by  tile  debtor  or  other  holder,  by  any  subse- 

v&ry  creditor,  by  a  surety,  or  by  any  party  interested, 

I  whatever  damages  may   l>e  due. — Ibid.,  as.  42,  43  ;  25 

=.  1  :C.  N.,  2159.     [III. 

,,qH  : — 111  the  ease  of  assignment,  with  the  oonBeulof  tbo  mortgagor, 

^e, containing  acovenant  by  the  assignor  to  traaefer  to  the  aiBignee,a8 

-ecurity,  a  policy  of  insurance  tben  lield  by  the  assignor  on  the  buildings 

on  the  properly  mortgageil,  the  I'ailiire  by  tlie  assignee  to  secure  such 

. .  and  the  consequent   reception   bv  tlie  assignor  of  the  insurance  monej 

the  policy,  would  not  entitle  the  mort^u^'or  to  claim  from  the  assignee  the 

iia^  ol  the  mortgage.— Q.  li.— fi"6ei(  .f-  Macdonald,  19  L  C.  J.,  p.  90. 
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21SO*  The  cancelling  is  ordered  when  the  registration,  or  the 

i^newal,  has  been  effected  without  right  or  irregularly,  or  upon  a 

void  or  informal  title,  or  when  the  right  registered  has  been  annulled, 

rescinded  or  extinguished  by  prescription  or  otherwise. — Ihid\  C.  N., 

2160.     [III.  199.] 

DECISIONS:—!.  A  creditor  having  registered  against  the  property  of  his 
debtor,  after  the  latter  had  become  insolvent,  a  judgment,  the  Court  ordered 

such  registration  to  be  struck  out.  (C.  C.  2023). — Brooks,  J Banque  Kaiionalt 

vs  Eastern  Township  Bankf  8  L.  N.,  p.  219. 

2.  A  person  who  improvidently  registers  a  claim  against  an  immoveable 
property,  without  having  a  legal  right  to  do  so,  is  liable  to  the  registered  owner  of 
such  property  for  all  damages  caused  by  such  improvident  registration  and  the 
owner  haf  a  right  of  action  to  cause  the  entiy  in  the  books  of  the  registrar  to  be 
cancelled.--jETT£,  J — Daigneault  vs  Demers,  26  L.  C.  J.,  p.  126,  12  R.  L,  p.  66. 

3.  Que  le  cautionnement  judiciah^  qui  doit  Stre  pour  une  somme  fixe  de 
deniers  (C.  C.  2034)  et  qui  n'^tait  pas  pour  une  somme  fixe  dans  Pespece,  ayant 
6t6  enr6gi8tr§  sur  les  immeubles  du  demandeur,  ce  dernier  a  droit  de  demander 

la  radiation  de  la  dite  hypotheque C.  R. — LavalUe  vs  Paulj  30  L.  C.  J.,  p.  164. 

M.  L.  R.,  2  S.  C,  p.  72. 

4.  Que  I'engagement  de  payer  une  certaine  somme  d'argent  aussitOt  que  le 
creancier  aura  valablement  decharge  un  immeuble  d'une  hypotheque  qui  )e  gre- 
vait  en  faveur  d*un  tiers,  impose  au  dit  creancier  le  devoir  de  /aire  radier  I'ins- 
cription  hypothecaire  au  bureau  d*enr^gistrement  avant  de  poursuivre  le  paie- 
ment  de  la  dite  somme,  lors  mSme  quMl  apparaitrait  que  cette  hypotheque  sera 

valablement  eteinte  par  le  prescription  ou  autrement. — C.  R Maisonneuve  vs 

Campeauy  30  L.  C.  J.,  p.  277. 

5.  W.  agreed  to  lend  J>.  $2,000  which  she  deposited  in  the  hands  of  J.,  her 
notai7,  with  instructions  not  to  pay  over  the  same  until  the  deed  was  signed  and 
registered.  D.  signed  the  deed  and  caused  it  to  be  registered  after  which  he 
furnished  a  list  of  his  creditors  to  J.,  with  directions  to  pay  them  certain  amounts 
as  therein  indicated.  J.  paid  these  amounts,  except  $346.99,  due  to  G.,  for  which 
G.  brought  an  action  against  W.  Held : — That  W.  was  liable  to  G.  for  the  amount 
and  that  if  W.  failed  to  pay  the  same  to  G.  it  should  be  deducted  from  the  obliga- 
tion and  the  judgment  ordering  the  same  should  avail  as  a  discharge  for  so  much 

of  the  amount  due  under  the  said  obligation. — Q.  B Webster  A  Dufresne,  31  L 

C.  J.,  p.  100,  15  R.  L.,  p.  210,  M.  L.  R.,  3  Q.  B.,  p.  43. 

6.  Qu'un  entrepreneur  en  sousordre  qui  aura  fait  inscrire  un  pretendu  pri' 
vilege  sur  un  immeuble,  sera  condamne  a  en  faire  faire  la  radiation  a  ses  frais  et 
depens — Wurtklk,  J. — Moisan  vs  Th^rxault^  M.  L.  R.,  3  S.  C,  p.  73. 

7.  In  this  case,  owing  to  a  misdescription  of  the  property  designated  in  a 
registered  deed,  a  third  party's  rights  were  prejudicially  afiected.  The  Court 
ordered  the  party  benefitted  by  the  irregular  deed  to  fyle,  within  fifteen  days,  a 
declaration  abandoning  all  claims  which  the  deed  purported  to  confer  over  the 
third  party's  property,  failing  which  the  Court  authonzed  the  parties  interested 
to  register  its  judgment,  at  the  other  party's  expense,  to  serve  in  lieu  thereof.— 
Q.  B.— Jfu^ray  ct  Burlandj  32  L.  C.  J.,  p.  185. 


Qffho  Cffi}eelliii-g  of  regwtro  funis  of  real  ri^fJif^. — ArLi^ISl-JJoJ.  309 

21(ll.  The  consent  to  the  cancelling  and  the  acquittance  or  cer- 
tificate of  discharge  may  be  in  authentic  form  or  under  private  signa- 
ture. 

When  under  private  signature  they  must  be  attested  by  two  wit- 
nesses, and  cannot  be  received  by  the  registrar  unless  they  are  ac- 
companied by  an  affidavit  of  one  of  such  witnesses  sworn  to  before 
one  of  the  functionaries  mentioned  in  articles  2141,  2142,  2143  and 
2144,  as  the  case  requires,  and  establishing  that  the  money  has  been 
paid  in  whole  or  in  part,  and  that  such  acquittance,  certificate  of  dis- 
charge, or  consent  to  the  cancelling  was  signed  in  the  presence  of  such 
witness  by  the  party  granting  it. 

The  discharge  of  any  hypothec  in  favor  of  the  crown  may  be  en- 
tered in  the  margin  against  the  registry  of  such  hypothec  upon  the 
production  of  a  copy  : 

1.  Of  an  order  of  the  Governor  in  Council,  certified  bv  the  clerk 
of  the  Executive  Council  or  his  deputy  ; 

2.  Or  of  a  certificate  of  Her  Majesty's  attorney-general  or  solici- 
tor-general for  Lower  Canada,  stating  that  such  hypothec  is  dis- 
charged in  whole  or  in  part. 

The  discharge  of  any  hypothec  securing  a  life-rent  is  entered  on 
the  margin  upon  production  of  the  certificate  of  death  of  the  person 
or  whose  life  the  rent  is  created,  accompanied  by  an  affidavit  identi- 
fying such  person,  and  such  affidavit  may  be  received  and  certified  by 
one  of  the  functionaries  mentioned  in  articles  2141,  2142,  2143  and 
2144,  as  the  case  requires.— iftic?.,  s.  39.  [III.  199  to  201,  387.] 


21(I2«  The  consent  to  the  cancelling  and  the  acquittance  or  cer- 
tificate of  discharge,  or  the  judgment  rendered  to  avail  in  lieu  thereof, 
must  when  produced  be  mentioned  in  the  margin  of  the  registiy  of 
the  title  or  memorial  establishing  the  creation  or  existence  of  the  right 
so  cancelled. 

The  consent  to  the  cancelling,  the  acquittance  or  the  certificate  of 
discharge,  when  they  are  private  wi*i tings,  or  a  certified  copy  thereof 
when  they  are  in  notarial  form  as  well  as  the  copy  of  any  judgment 
rendered  to  avail  in  lieu  thereof,  registered  in  conformity  with  the 
present  article  and  the  succeeding  articles  of  this  chapter  must  remain 
deposited  in  the  office  where  such  registration  takes  place. — Ibid.  s. 
39;  25  Vict.,  c.  11,  s.  1.    [III.  201,  387.] 

Araendments  :  The  following  article  is  added  after  article  2162 : 
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"  SldlSa.  The  cancellation  of  the  registration  of  real  rights  is 
made  by  simply  presenting  and  depositing  in  the  registry  oflSce  to 
which  it  appertains,  to  remain  among  and  form  part  of  the  records 
thereof,  documents  or  authentic  copies  or  extracts  from  documents,  as 
the  case  may  be,  authorizing  the  cancellation,  and  by  the  noting  of 
such  documents  thus  presented  and  deposited,  in  the  margin  of  the 
registration  of  the  document  creating  or  showing  such  cancelled  rights." 
42-43  v.,  c.  27,  s.  1.— R.  S.  Q.,  art.  5840. 

See  also  C.  C.  2157a. 

21S8*  The  judgment  declaring  the  nullity,  extinction  or  disso- 
lution of  the  right  registered  cannot  however  be  registered,  unless  it 
is  accompanied  by  a  certificate  that  the  delays  allowed  to  appeal  from 
such  judgment  have  expired,  without  such  appeal  having  taken  place. 
— C.  S.  L.  C,  cap.  37,  s.  43.     [III.  201.] 

Amendment: — See  C.  C.  2157a. 

2154*  Such  judgment  must  have  been  served  upon  the  defend- 
ant in  the  usual  manner. — Ihid.,  s.  42.     [III.  201.] 
Amendment: — See  C.  C.  2157a. 

2155*  The  sheriff  is  bound  to  cause  all  his  deeds  of  sale  of  im- 
moveables under  execution  to  be  registered,  at  the  expense  of  the  pur- 
chaser, as  soon  as  possible,  and  before  delivering  to  any  person  what- 
ever any  duplicate  thereof. — 25  Vict.,  c.  11,  s.  2.     [III.  201.] 

2156.  The  prothonotary  of  the  Superior  Court  is  bound  to  cause 
to  be  registered  as  soon  as  possible,  at  the  expense  of  the  applicant  or 
the  purchaser,  as  the  case  may  be,  all  judgments  of  confirmation  of  title 
and  all  decrees  of  adjudication  upon  forced  licitation,  before  deliver- 
ing copies^thereof  to  any  person  whatever. — Ibid.   [III.  201.] 

2157.  The  registration  at  length  of  confirmations  of  title,  furced 
licitations,  sheriff's  sales,  sales  in  bankruptcy,  and  other  sales  haring 
the  effect  of  discharging  property  from  hypothecs,  whether  made  be- 
fore or  after  the  ninth  day  of  June,  one  thousand  eight  hundred  and 
sixty-two,  is  equivalent  to  the  registration  of  a  certificate  of  the  dis- 
charge or  of  the  extinction  of  all  rights  which  are  discharged  by  such 
sales,  forced  licitations  or  confirmations  of  title,  even  of  hypothecs  for 
conventional  dower ;  and  it  is  the  duty  of  the  registrai*  in  such  case 
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to  make  mention  thereof  in  the  margin  of  eaeh  entry  establishing  a 
previous  right  extinguishe<l  by  such  sale,  confirmation  of  title,  or  de- 
ci-ee  of  adjudication. — Ibid.,  sec.  3.     [III.  201.] 

DECISION: — Que,  quoique  le  litre  du  sh^iif  soit  en  regis  t  re,  et  que  Tim- 
meuble  dter6t6  ait  pass^  en  d'autres  mains  par  titres  aussi  enregistr^s,  si  le  titre 
du  Bfaerif  est  faux  en  quelque  partie,  il  sera  declaim  faux  au  profit  d'un  cr6ancier 
interess^  k  faire  valoir  une  hypothdque  pour  une  rente  annuelle  oinise  dans  le 
titre  du  sli§rif. — Q.  B. — Carpenter  &  Dery,  5  Q.  L.  R.,  p.  311. 

Amendment : — The  following  aiticle  is  added  after  article  2157  : 

"  2157a.  Articles  2148,  2152,  2152a,  2158  and  2154  apply  to 
the  registration  of  any  judgment  for  the  re-entry  upon  abandoned 
lands,  and  apply  also  to  the  cajicelling  of  the  registration  of  any  deed 
of  sale  declared  void  by  such  judgment ;  but  article  2164  does  not 
apply  if  the  buyer  has  been  notified  in  the  manner  prescribed  by  ar- 
ticle 68  of  the  Code  of  Civil  Procedure."  33  V.,  c.  16,  s.  11.— R.  S.  Q., 
art.  5841. 


CHAPTER  SIXTH. 


OF  THE  ORGANIZATION  OF  REGISTRY  OFFICES. 


SECTION   I. — OF   REGISTRY   OFFICES  AND  THE   REGISTERS. 

315S*  At  the  chief-place  of  each  county  or  in  each  registration 
division  set  apart  by  law  or  by  proclamation  of  the  governor,  a  regis- 
try office  is  established  for  the  registration  of  all  real  rights  aftfecting 
immoveablas  situate  within  such  county  or  registration  division,  and 
of  all  other  acts  requiring  registration. — C.  S.  L.  C,  c.  37,  ss.  81,  83  ; 
C.  N.,  2146.  [III.  201.] 

31S9.  A  public  ofiicer  called  a  i-egistrar  is  appointed  by  the 
governor  to  keep  such  registry  office,  who  is  charged  to  execute  the 
duties  prescribed  by  this  title ;  and  every  act  of  fraud  which  he  com- 
mits or  allows  to  be  committed  in  the  exercise  of  the  duties  of  his 
office,  subjects  him  to  pay  to  the  party  injui-ed  triple  damages  with 
costs,  besides  loss  of  office  and  other  penalties  imposed  by  law. — Ibid., 
ss.  83,  108.  [III.  201  to  203.] 
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2160.  Registry  offices  must  be  kept  open  every  day,  Sundays 
and  holidays  excepted,  from  nine  o'clock  in  the  morning  until  three 
o'clock  in  the  afternoon.     Und.,  see,  107.     [III.  203.] 

ATnendment  : — Article  2160  shall  read  as  follows  : 


*'  2160*  Registry  offices  must  be  kept  open  every  day,  Sundays 
and  holidays  excepted,  from  nine  o'clock  in  the  morning  until  foar 
o'clock  in  the  afternoon."  C.  C,  2160  ;  46  V.,  c.  23,  s.  L— R.  S.  Q., 
art.  5842. 

2161*  Every  registrar  shall  keep  : 

1.  An  alphabetical  index  or  repertory  of  the  names  of  all  persons 
mentioned  in  the  acts  or  documents  registered  as  acquiring  or  con- 
veying any  right  affected  by  such  registration,  with  a  reference  to 
the  number  of  the  document,  and  the  page  of  the  register  in  which  it 
is  entered,  and,  when  immoveables  are  concerned,  the  name  of  the 
place  where  they  are  situated  ; 

2.  An  alphabetical  list  of  all  parishes,  townships, seigniories,  cities, 
towns,  villages,  and  extra-parochial  places  within  his  registry  divi- 
sion, containing  a  reference  under  the  head  of  each  local  division  to 
all  entries  of  documents  concerning  immoveables  comprised  within 
such  division,  or  giving  the  number  and  other  references  mentioned 
in  the  preceding  paragraph,  so  as  to  serve  as  an  index  to  immoveables, 
and  such  list  must  be  made  in  conformity  with  the  provisions  of 
article  2171. 

3.  An  entry -book  in  which  are  entered  the  year,  month,  day  and 
hour  when  each  document  is  brought  for  registration,  the  names  of 
the  parties  to  the  same  and  of  the  person  by  whom  the  same  is  brought, 
the  nature  of  the  right  of  which  registration  is  required,  and  a  general 
description  of  the  immoveable  affected  thereby ; 

4.  A  register  in  which  all  documents  presented  for  registration 
are  transcribed. 

5.  A  book  in  which  are  registered  the  notices  required  by  articles 
2115,  2116,  2120,  2121,  with  an  index  to  be  made  in  the  same  manner 
as  the  index  prescribed  in  article  2131. — Ibid,,  ss.  59, 61,  62, 63 :  C.  N,, 
2202.  [III.  203.] 

The  following  articles  are  added  after  article  2161  : 

*'  2161a.  A  register  for  the  addresses  or  elections  of  domicile  of 
hypothecary  creditors  must  be  kept  in  each  registry  office.  43-44  V., 
c.  25,  s.  1. 
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**  21616*  Every  hypothecary  creditor  or  every  transferee,  heir, 
donee  or  legatee  of  an  hypothecary  creditor,  shall  give  to  the  registrar 
of  the  registration  division  wherein  the  immoveables  hypothecated 
are  situatt^d  notice  of  his  address  or  of  his  elected  domicile,  and,  if  he 
afterwards  changes  his  residence,  of  his  new  address. — 43-44  V.,  c.  25, 
s.  2. 

"  2161c.  Each  address  or  elected  domicile  is  entered  in  the 
register  of  addresses,  and  the  number  of  the  entry  of  the  same  is 
noted  in  the  index  to  immoveables,  in  the  page  or  space  allotted  for 
the  lot  or  subdivision  hypothecated  in  favor  of  the  person  giving  the 
notice.  43-44  V.,  c  25,  s.  2. 

"  2161(/.  A  copy  of  the  notice  for  the  sale  of  immoveables  under 
seizure  must  be  given  by  the  sheriff  to  the  registrar  to  remain  depos- 
ited in  his  office,  and  an  entry  must  be  made  by  the  latter  in  his 
index  to  immoveables  or  in  the  margin  opposite  the  last  entry  in  the 
books,  for  each  lot  or  piece  of  land  mentioned  in  such  notice,  by 
writing  the  words  "  under  seizure  No.         ."  43-44  V.,  c.  26,  s.  3. 

"  31616.  A  notice  must  be  immediately  sent  by  the  registrar, 
by  registered  letter,  to  each  hypothecary  creditor,  whose  name  is 
entered  in  the  register  of  addresses,  informing  him  that  the  immo- 
veable hypothecated  to  him  is  under  seizure  and  of  the  place  where 
and  the  time  when  it  will  be  sold.  43-44  V,,  c.  25,  s.  4. 

"  2161/.  The  registrar  must,  until  the  notice  of  seizure  is  can- 
celled, mention  it  in  all  certificates  demanded  of  him,  either  against 
the  immoveable  described  in  such  notice,  or  against  the  person  upon 
whom  the  immoveable  was  seized.  43-44  V.,  c.  25,  s.  5. 

"  2161^.  When  the  seizure  is  followed  by  judicial  expropria- 
tion, the  notice  of  seizure  will  be  cancelled  by  the  registration  oif  the 
sherilTs  deed  of  sale.  43-44  V.,  c.  25,  s.  6. 

"  3161A*  When  the  seizure  is  released,  the  notice  of  seizure  is 
cancelled  by  the  deposit  in  the  registry  office  of  a  certificate  estab- 
lishing such  release,  given  by  the  prothonotary,  and  by  the  noting 
of  the  release  in  the  index  to  immoveables  or  in  the  margin  of  the 
last  entry  in  his  books  after  the  noting  of  the  seizure.  43-44  Y.,  c. 
25,  a.  7. 
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"  2161i.  A  list  of  the  lands  sold  for  taxes  must,  within  the 
eight  days  following  the  adjudication,  l>e  transmitted  by  the  secretar}'^- 
treasurer  of  each  county  council  to  the  registrar  to  be  deposited  in 
his  office  ;  and  the  registrar  must  make  an  entry  of  the  sale  in  his 
index  to  immoveables,  or  in  the  margin  opposite  the  last  entry  in  his 
books,  for  ea<;h  lot  or  piece  of  land  so  sold,  by  writing  the  woixls 
"  sold  for  municipal  taxes  No.  .*'  4-3-44  V.,  c.  25,  s.  10. 

''^2161jf*  The  registi-ar  must,  until  the  entiy  of  such  municipal 
sale  is  cancelled,  mention  it  in  all  certificates  demanded  of  him  affect- 
ing any  lot  or  piece  of  land  mentioned  in  the  list.  43-44  V.,  c.  25, 
s.  11. 

"  2161A;.  The  cancellation  of  the  entiy  of  such  municipal  sale 
is  effected  by  the  registration  of  a  municipal  deed  of  sale,  or  by  the 
deposit  of  a  certificate  from  the  secretary-treasurer  that  the  land  has 
been  redeemed,  and  by  the  noting  of  such  redemption  in  the  index  to 
immoveables  or  by  the  noting  of  the  municipal  sale  in  the  margin  of 
the  lasfentrv  in  the  books.  43-44  V.,  c.  25,  s.  12. 

"  mSllm  The  omission  to  comply  with  any  of  the  provisions  of 
ai-ticles  2161^/  to  2161A:  does  not  invalidate  any  proceeding  in  any 
cause  or  matter  in  which  such  omission  may  occur  :  but  the  officer  in 
default  is  responsible  for  all  damages  which  may  result  therefix)iu." 
43-44  v.,  c.  25,  s.  14.— R.  S.  Q.,  ai-t.  5843. 

2162.  In  the  registration  divisions  of  Quebec  and  Montreal  the 
register  mentioned  in  pai*agraph  4  of  the  preceding  article  may  be 
kept  in  several  parts  in  separate  books,  according  to  the  following 
classification  : 

1.  Bonds,  recognizances  and  other  securities  and  obligations  in 
favour  of  the  crown  ;  wills,  and  the  probates  thereof ; 

2.  Maniage  contracts  and  gifts  ; 

3.  Appointments  of  tutors  and  curators  ;  judgments  and  judicial 
acts  and  proceedings ; 

4.  Deeds  conveying  the  ownership  of  pi-operty  other  than  those 
above  mentioned  ;  [the  leases  mentioned  in  article  2128,  and  acquit- 
tances for  rent  paid  in  anticipation  ;] 

5.  Deeds,  instruments  and  writings  creating  hypothecs,  privi- 
leges or  charges,  and  not  comprised  in  any  of  the  preceding  classes  : 
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6.  All  other  acts  of  which  ret^istration  may  be  required  in  the 
interest  of  any  party  whatever. 

[The  foregoing  provisions  may  be  extended  by  a  proclamation  of 
the  governor  to  any  registry  division  the  population  of  which  exceeds 
fifty  thousands  souls.]  C.  S.  L.  C,  CAp.  37,  sec.  (54.     [III.  203,  72.] 

216S*  The  governor  may  also  by  proclamation  direct  that  the 
r^strars  for  the  registration  divisions  of  Quebec  and  Montreal,  or 
either  of  them,  shall  keep  separate  registers  and  books  for  the  immo- 
veables situate  within,  and  for  those  situate  without  the  limits  of  the 
said  cities  respectively.— C.  S.  L.  C,  c.  87,  s.  65.     [III.  203.] 

2164.  The  Governor  in  Council  may  alter  the  form  of  any  books, 
indexes  or  other  official  documents  to  be  kept  by  registrars,  or  direct 
new  ones  to  be  kept  ;  and  all  orders  to  that  effect  are  published  in 
the  Canada  Gazette  and  take  effect  from  the  day  therein  appointed, 
provided  such  day  be  not  iixed  at  less  than  one  month  from  the  pub- 
lication of  such  order. 

2165.  Other  provisions  are  contained  in  the  statutes  respecting 
registration. 

SECTION   II. — OF   THE  OFFICUL  PLANS  AND  BOOKS   OF   REFERENCE  AND 

OF   MATTERS    CONNECTED  THEREWITH. 

316ft*  The  Commissioner  of  Crown  Lands  furnishes  each 
registry  office  with  a  copy  of  a  correct  plan,  made  in  conformity  with 
the  provisions  of  chapter  37  of  the  Consolidated  Statutes  for  Lower 
Canada  and  the  statute  27th  and  28th  Vict.  ch.  40,  shewing  distinctly 
all  the  lots  of  land  of  each  city,  town,  village,  parish,  township,  or 
part  thereof,  comprised  within  the  division  to  which  such  office 
belongs.— C.  S.  L.  C,  c.  37,  ss.  69,  70.  [IIL  205.] 

3ift7*  Such  plan  must  be  accompanied  by  a  copy  of  a  book  of 
reference  in  which  are  set  forth : 

L  A  general  description  of  each  lot  of  land  shewn  upon  the 
plan; 

2.  The  name  of  the  owner  of  each  lot,  so  far  as  it  can  be  ascer- 
tained; 

3.  All  remarks  necessary  to  the  right  understanding  of  the  plan. 
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Each  lot  of  land  shewn  upon  the  plan  is  designated  thereon  by 
a  number,  which  is  one  of  a  single  series,  and  is  entered  in  the  book 
of  reference  to  designate  the  same  lot. — Ihid.,  sec.  69.   [III.  205.] 

2168.  When  a  copy  of  the  plans  and  books  of  reference  for  the 
whole  of  a  registration  division  has  been  deposited  in  the  office  for 
such  division,  and  notice  has  been  given  by  proclamation  in  the 
manner  mentioned  in  article  2169,  the  number  given  to  a  lot  upon 
the  plan  and  in  the  book  of  reference  is  the  true  description  of  such 
lot,  and  is  sufficient  as  such  in  any  document  whatever :  and  any  part 
of  such  lot  is  sufficiently  designated  by  stating  that  it  is  a  part  of 
such  lot  and  mentioning  w^ho  is  the  owner  thereof  and  the  properties 
conterminous  thereto;  and  any  piece  of  land  composed  of  parts  of 
more  than  one  numbered  lot  is  sufficiently  designated  by  stating  that 
it  is  so  composed  and  mentioning  what  part  of  each  numbered  lot  it 
contains. 

No  description  of  an  immoveable  in  the  notice  of  application  for 
confirmation  of  title,  or  in  the  notice  of  a  sale  by  the  sheriff  or  by 
forced  licitation,  or  of  any  sale  having  the  effect  of  a  sheriff's  sale,  or 
in  the  sheriffs  deed,  or  in  the  judgment  of  confirmation,  will  be 
deemed  sufficient  unless  it  is  made  in  conformity  with  the  provisions 
of  this  article. 

As  soon  as  such  plans  and  books  of  reference  have  been  deposited 
and  notice  thereof  has  been  given,  notaries  passing  acts  concerning 
immoveables  indicated  on  such  plan  are  bound  to  designate  such  im- 
moveables by  the  number  given  to  them  upon  such  plan  and  in  the 
book  of  reference,  in  the  manner  above  prescribed ;  in  default  of  such 
designation  the  registration  does  not  affect  the  lot  in  question,  unless 
there  is  tiled  a  requisition  or  notice  indicating  the  number  on  the  plan 
and  book  of  reference  as  being  that  of  the  lot  intended  to  be  affected 
by  such  registration.— ifeid.,  s.  74,  §§  1,  2,  3,  4     [III.  205.] 

DECISIONS  : — 1.  Que  le  traneport  d*une  crSance  hypoth^caire  fait  pendant 
la  p^riode  fix^e  pour  le  renouvellement  des  droits  reels  quand  m^me  le  dit  trans- 
port renfermerait  toutes  les  conditions  prescrites  par  C.  0.  2168  ne  conservera 
pas  au  tiers  le  rang  hypoth^caire  de  la  dite  or^ance  si  le  dit  transport  n^est 
accompagne  du  dit  avis.  (C.  C.  2I72).^C.  R. — Roussel  V8  Bureau j  5  Q.  L.  B.,  p. 
369. 

2.  Que  Tenregistrement  d'une  substitution  doit  Stre  renouvel6  dans  les  deux 

ans  de  la  mise  en  force  de  I'article  2168  du  Code  Civil Mathieu,  J Poitrai  ts 

Lalondef  11  R.  L.,  p.  356. 

3.  Que  pour  la  vente  judlciaire  de  partie  d'un  immeuble  portant  un  num^n> 
offioiel,  il  est  n^cessaire  dans  les  annonces  dlndiquer  les  tenants  et  aboatisse 
ments. — Caron,  J.-.Ctfy  of  MontrSal  vs  LionaUf  M.  L.  R,,  1  S.  C,  p.  511* 
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4.  In  a  hypothecary  action  against  the  iUrs  dSUnteuty  of  an  immoveable 
situate  within  the  limits  of  a  registration  divisiony  wherein  article  2168  C.  C.  is 
in  forcci  that  immoveable  most  be  described  by  its  cadastral  number  and  by  the 
deicription  given  of  it  in  the  cadastral  book  of  reference — ^Casault,  J. — Courieau 
u  OauMer,  10  L.  N.,  p.  98. 

3169.  The  deposit  of  the  original  plans  and  books  of  reference 
in  any  registration  division  is  declared  by  a  proclamation  from  the 
Governor  in  Council,  fixing  at  the  same  time  the  day  on  which  the 
provisions  of  article  2168  shall  come  into  force  therein. — Ihid,,  s.  75. 
[m.  207.] 

2170*  The  registrar  so  soon  as  such  deposit  has  been  made,  must 
prepare  the  index  to  immoveables  mentioned  in  the  second  place  in 
aiticle  2161. 


2171*  From  and  after  the  day  ixppointed  by  such  proclamation 
the  registrar  must,  fn>m  day  to  day,  make  up  and  continue  the  index 
to  immoveables  by  entering  under  the  number  of  each  lot  separately 
designated  upon  the  plan  and  book  of  reference  a  reference  to  each 
entry  thereafter  made  in  the  other  books  and  registers  affecting  such 
lot,  80  as  to  enable  any  person  easily  to  ascertain  all  the  entries  con- 
cerning it  made  after  that  time. — Ibid.,  s.  76.     [III.  207.] 

DECISION :— The  provisions  of  chapter  37  of  the  C.  S.  L.  C,  sections  74,  75 
and  76,  relating  to  the  deposit  by  Registrars  of  the  Official  Plans  and  Books  of 
Reference  for  each  Registration  Division,  have  been  abrogated,  in  virtue  of 
srticle  2613  of  the  Civil  Code,  by  the  express  provisions  on  the  same  subject 

conUined   m  articles  2168,  2169,  2170  and  2171   of  the  baid  Code Q.  B 

Mantizamheri  d:  Dumontier,  4  Q.  L.  R.,  p.  234,  8  K.  L.,  p.  199. 

2172t.  Within  eighteen  months  after  the  governor's  proclamation 
bringing  the  provisions  of  article  2108  into  force  in  any  re'^istitition 
division,  the  registration  of  any  real  right  upon  any  lot  of  land  within 
such  division  must  be  renewed  by  means  of  the  registry  at  length, 
in  the  book  kept  for  that  purpose,  of  a  notice  describing  the  immove- 
able aflected,  in  the  manner  prescribed  in  article  2168  and  conforming 
to  the  other  formalities  prescribed  in  article  2181  for  the  ordinary 
renewal  of  the  registration  of  hypothecs. 

An  index  must  be  kept  for  the  l>ook8  used  for  the  registration  of 
the  notices  mentioned  in  this  article,  in  the  same  manner  as  the  index 
mentioned  in  article  2131.— /Wcf..  ss.  49,  77,  78.  [III.  207.] 

AmendnieTiiH  : — Article  2172  shall  read  as  follows  : 
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"  2172.  Within  two  years  after  the  day  fixed  by  the  proclama- 
tion of  the  Lieutenant-Governor,  bringing  the  provisions  of  article 
2168  into  force  in  any  registration  division,  the  registration  of  any 
real  right  upon  any  lot  of  land  within  such  division  must  be  renewed 
hy  means  of  the  registration  at  length,  in  the  book  kept  for  that  pur- 
pose, of  a  notice  describing  the  immoveable  affected,  in  the  manner 
prescribed  in  article  2168  and  conforming  to  the  other  formalities 
prescribed  in  article  2131  for  the  ordinary  renewal  of  the  registration 
of  hypothecs. 

An  index  must  be  kept  for  the  books  used  for  the  registration  of 
the  notices  mentioned  in  this  article,  in  the  same  manner  as  the  index 
mentioned  in  article  2131."  C.  C,  2172  ;  35  V.,  c.  16,  s.  4  ;  37  V.,  c. 
10,  8.  1  ;  39  v.,  c.  26,  s.  1.— R.  S.  Q.,  ai-t,  6844. 

The  following  article  is  added  after  article  2172  : 

"  atlVlta.  If  the  hypothec  is  in  part  extinguished,  the  renewal 
may  be  made  for  the  balance  only."  47  V.,  c.  13,  s.  7. — R.  S.  Q.,  ait. 
0845. 

DECISIONS: — I.  Le  bailleur  de  fonds  qui  a  saisi  rimmeuble  vendu  dans  le 
delai  fix6  pour  le  renouvellement  des  hypothdques  suivant  le  cadastre^  mais  qui 
n'a  pas  renouvel6  son  hypoth^que  de  bailleur  dans  ce  delai,  perd  aon  droit  do 
priority  a  Tencontre  d^un  cr6ancier  hypoth^oaire  subsequent  qui  a  renouvel^  son 
hypobheque  dans  le  d61ai  prescrit — ^Q.  B. — Bourassa  &  McDonald^  I  R.  C.,p.  241, 
16  L.  C.  J.,  p.  19,  4  R.  L.,  p.  61. 

2.  The  renewal  of  registration  of  any  real  right,  required  by  art.  2172  of  the 
Civil  Code,  has  reference  only  to  hypothecs  or  charges  on  real  property  and  not 

to  rights  in  or  to  the  property  itself.    Q.  B Banque  du  Peuple  <!k  Laporte^  19  L 

C.  J.y  p.  66. 

3.  Where  the  delay  for  renewing  registrations  under  the  cadastre  expired 
between  the  date  of  the  debtor*s  insolvency  and  the  sale  of  his  lands  by  the 
assignee,  it  was  held  that  a  bailleur  de  fonds  claimant,  who  had  not  renewed  the 
registration  of  his  hypothec,  would  nevertheless  be  collocated  by  preference  to  a 
mortgagee  who  had  enregistered  under  the  cadastre,  but  whose  hypothec  was 
subsequent  in  point  of  time  to  that  of  the  said  hailleur  de  fonds  claimant  as,  at 
the  date  of  the  insolvency,  the  latter's  (lelay  to  renew  had  not  expired  and  no 
renewal  of  registration  could  have  effected  the  lands  after  they  passed  into  the 
hands  and  possession  of  the  assignee,  and  even  had  such  a  renewal  been  made  it 
would  not  appear  by  the  Registrar's  certificate,  which,  in  matters  of  insolvency, 
would  only  show  registrations  up  to  the  date  of  the  attachment  or  a<isignment  and 

not  (OS  under  C.  C.  P.  669)  up  to  the  day  of  sale Q.  B Bmnelle  A  Lafiear^  4 

Q.L.R.,  p.  341. 

4.  Que  le  renouvellement  d'une  hypotheque,  en  vertu  de  la  loi  ^tablisssnt 
le  cadastre,  ne  pent  ^tre  fait  que  par  I'avis  prescrit  par  la  clause  2172  du  Code 

Civil Que  le  transport  d'une  cr6ance  hypothecaire  fait  pendant  la  p6riode  tixee 

pour  le  renouvellement  des  droits  reels,  quand  m^me  le  dit  transport  renferme' 
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rait  toutes  les  conditions  prescrites  par  Tarticle  2168  du  Code  Civil,  ne  conservera 
pas  aa  tiers  le  rang  hypothecaire  de  la  dite  cr§aQce  si  le^dit  transport  n*est  accooi- 
pagne  da  dit  avis. — ^C.  R. — Roussel  vs  Bureau,  5  Q.  L.  R.,  p.  369. 

5.  That  the  registration  of  a  deed  of  sale,  in  which  the  im moveable  sold  is 
described  by  its  cadastral  number,  and  in  which  the, purchaser  undertakes  to  pay 
the  amount  of  a  hypothec  duly  registered  before  the  proclamation  of  the 
cadastre,  will  not  aupply  the  place  of  the  renewal  of  registration  of  such 

hypothec  required  by  article  2172  of  the  Civil  Code Q.  B.  -  EccUsiastiques  du 

Siminaire  de  St,  Sulpice  de  Monirial  <€r  Soei4li  de  Construction  Canadienne  de 
M(mirMy  7  L.  2^.,  p.  131,  3  Q.  B.  R.,  p.  369. 

6.  A  renewal  of  registration  against  cadastral  lots  by  the  original  owner  of 
a  bailleur  de/onda  claim,  for  the  whole  of  such  claim  (of  which  he  had  previously 
transferred  a  portion  by  deed  of  transfer,  duly  registered)  enures  to  the  benefit 
of  the  transferee  under  such  deed.— In  renewing  registration  against  cadastral 
lots,  an  error  as  to  the  name  of  the  possessor  of  the  property  will  not  invalidate 

the  procedure It  is  not  necessary  to  re-register  a  transfer  of  a  hypothecary  claim 

against  the  cadastral  number. — ^C.  R. — Aitkin  vs  Bieaillonj  27  L.  C.  J.,  p.  81. 

7.  Que  Tenr^gistrement  d*une  substitution  doit  Stre  renouvelS  dans  les 

deux  ans  de  la  mise  en  force  de  Particle  2168  du  Code  Civil Mathibu,  J. — 

P<nlra8  vs  LcUondef  1 1  R.  L.,  p.  356. 

8.  Que  si  une  personne  renouvelle,  apres  le  delai  voulu  par  la  loi,  Teniegis- 
trement  d'une  crSance  sur  un  immeuble  apr^s  que  cet  iinmeuble  est  passe  en 
mains  tierces  par  titre  dument  enregistre,  ce  renouvellement  sera  declare  nul  et 
cette  personne  pourra  etre  condamnee  a  des  dommages  envers  le  proprietaire 
actael  de  Timmeuble. — Jbtt£,  J. — Daigneault  vs  DemtrSj  12  R.  L.,  p.  66,  26  L.  C. 
J.,  p.  126. 

9.  Que  le  detenteur,  qui  n'a  pa^  renouvele,  dans  le  d61ai  voulu,  aprds  le  d6- 
pdt  des  plans  et  livre  de  renvoi,  la  cr^ance  hypothecaire  anterieure  quUl  a 
acqoittee,  ne  peut  pas,  avant'd'etre  forc6  &  delaisser, exiger  que  le  creancier  pour, 
suivant  lui  donne  caution  de  porter  Timmeuble  a  un  prix  assez  Sieve  pour  quUl 
Boit  payS  de  la  creance  hypothecaire  qui,  jusqu'a  I'expiration  de  ce  dSlai,  etait 
anterieure ^C.  R. — Theberge  vs  Danjouy  12  Q.  L.  R.,  p.  1. 

10.  Que  Penregistrement  de  la  creance  du  vendeur  d'un  immeuble  doitStre 
renouvele,  dans  les  delais  voulus  par  la  loi  relative  ^  Tenregistrement,  pour  con- 
server  le  rang  de  cette  creance  k  Tencontre  des  tiers.  Que  les  dSnonciations 
ooQtenues  dans  un  acte  de  vente,  quand  meme  ils  contiendraient  tout  ce  qui  est 
reqais  pour  Tavis  de  ^renouvellement  de'  TenrSgistrement  d'un  acte  de  vente 
anterieure  k  Tacte  ou  elles  sont  contenues,  ne  peuvent  tenir  lieu  de  Tavis  requis 
poor  le  renouvellement  de  renrSgistrement  de  la  vente  anterieure. — ^Q.  B. — 
McDonald  d:  Canada  Investment  Company ^  15  R.  Ij.,  p.  151. 

11.  Que  le  renouvellement  de  I'enregistrement  d'un  titre,  dans  les  delais 
presents,  la  oil  le  cadastre  devient  en  force,  n'est  n6cessaire  que  pour  les  droits 
reels  consentis  sur  un  immeuble,  c*est  &-dire,  les  hypotbdques  ou  autres  charges 
oonstituant  \ejus  ad  rem ;  et  qu'il  n'est  pas  nScessaire  pour  le  droit  dans  la  pro- 
priete,  jus  in  re.  Que  lorsque  ce  renouvellement  est  necessaire,  s'il  est  fait,  il 
valide  tons  les  titres  qui  decoulent  du  titre  enregistre  mSme  ceux  anterieurs  au 

renouvellement,  lesquelles  conservent  leur  rang. — ^Taschbreau,  J Sui-prenantvs 

Surprenant,  M.  L.  R.,  1  S.  C,  p.  242. 

12.  That  the  renewal  of  registration  of  any  real  right  required  by  C.  C.2172, 
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has  no  reference  to  a  right  in  the  property  itself,  suoh  as  a  servitude  of  drain 
through  a  property,  established  by  deed  in  favor  of  a  neighbouring  property.— Q. 
B. — Wheeler  db  Blacky  M.  L.  R.,  2  Q.  B.,  p.  139.  Confirmed  in  Supreme  Court:^ 
10  L.  N.,  p.  107,  14  S.  C.  R.,  p.  242. 

13.  Que  le  cr^ancier  est  encore  en  temps  pour  renouveler  Fenr^gistrement 
de  son  droit  r6el  aprds  Texpiration  des  deux  annAes  qui  suivent  la  mise  en  force 
du  cadastre,  si  I'immeuble  n'est  pas  alors  passd  entre  les  mains  d'un  acquerear 
subsequent  a  la  mise  en  force  du  dit  cadastre,  qui  a  enr6gistr6  son  titre,  mats 
alors  le  cr^ancier  perdra  sa  propriety  sur  oeux  qui  auront  renouvel6  avant  lui  ou 
pris  des  inscriptions  hypoth6caires  apr^s  la  mise  en  force  du  cadastre  et  avant  le 
renouvellement  de  ce  cr6ancier. — ^Cimon,  J. — BSrubi  vs  MomeaUfli  Q.  LR,p.90. 

217S.  If  such  renewal  be  not  effected,  the  real  rights  preserved 
by  the  first  registration  have  no  effect  against  other  creditoi's  and  sub- 
sequent purchasers  whose  claims  have  been  regularly  registered. — 
Ibid.,  s.  77,  §  2.  [III.  207.] 

DECISIONS  : — Que  les  mots  ^'acqu^reurs  subsequents  **  sigaifient  un  acque 
reur  posterieur  &  la  mise  en  force  du  cadastre,  et  que  les  mots  *' autres  cr6an- 
ciers,"  signifient  aussi  bien  )es  creanciers  ant^rieurs  au  cadastre  qui  out  renon- 
vel6  dans  les  deux  ans  de  sa  mise  en  force,  que  les  creanciers  subsequents  a  la 
mise  en  force  du  cadastre  j  et  ils  comprennent  aussi  les  creanciers  ant^rieurs  au 
cadastre  qui  ont  renouvele  meme  apr^s  les  deux  ans,  mais  alors  seulement  a  Ten- 
contre  des  creanciers  qui  n'ont  pas  renouvel6  ou  ont  renouvele  apres  eux,  et  a 
regard  des  nouveaux  creanciers  dont  les  titres  de  creance  n*ont  ete  enregistres 
qu'apr^s  ce  renouvellement,  et  pourvu  que,  lors  du  renouvellement  effectue  apres 
les  deux  ann^es,  Plmmeuble  n*est  pas  passe  en  d'autres  mains  par  titre  eure 
gistre. — ^Caron,  J. — Biruhivs  Momeau^  14  Q.  L  R.,  p.  90. 

See  also  cases  noted  at  C.  C.  2172. 


2174«  The  registrar  cannot  in  any  way  correct  or  alter  the 
plans  or  books  of  reference ;  and  at  any  time  if  he  find  therein  errors 
or  omissions  in  the  description  or  dimensions  of  any  lot  or  parcel  of 
land,  or  in  the  name  of  the  owner,  he  must  report  the  same  to  the 
CJommissioner  of  Crown  Lands,  who  may  when  the  case  requires  it 
correct  the  original  and  the  copy  likewise  and  certify  such  connection. 

Such  correction  must  however  be  made  without  changing  the 
number  of  the  lots :  and  in  the  case  of  the  omission  of  a  lot  it  must 
be  inserted  by  distinguishing  it  by  characters  or  letters,  so  as  not  to 
interfere  with  the  original  numbering. 

No  right  of  ownei-ship  can  be  affected  by  any  error  in  the  plan 
or  book  of  reference,  nor  can  any  error  of  description,  dimensions  or 
name  be  interpreted  to  give  any  person  any  better  right  to  the 
land  than  his  title  gives  him. — Ibid.,  s.  71.  [III.  205.] 

Aniendnierit: — The  following  article  is  added  after  article  2174. 
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"  SK174a.  After  the  coming  into  force  of  the  provisions  of  article 
2168,  respecting  the  cadastre  of  any  locality,  if  it  be  eiscertained  that 
there  are  certain  lots  of  lands  designated  erroneously  under  several 
numbers,  or  whenever  a  renumbering  becomes  necessary,  in  conse- 
quence of  the  construction  of  a  new  road  or  the  closing  of  an  old  one 
or  for  any  other  cause,  the  Commissioner  of  Crown  Lands  may,  on 
being  so  required  by  the  parties  interested,  amend  and  correct  the 
official  plan  and  book  of  referrence  thereto  of  such  locality,  and, 
provided  that  there  are  no  registrations  of  mortgages  against  the 
numbers  which  it  is  proposed  to  cancel,  he  may  strike  out  the  num- 
bers found  to  be  useless. 

If  it  be  found  that  the  same  territory  is  included  in  the  cadastre 
of  two  different  localities,  or  that  some  territory  is  included  in  the 
cadastre  of  a  locality  to  which  such  territory  does  not  belong,  the 
official  plan  and  book  of  reference  of  the  locality  to  which  such  terri- 
tory does  not  belong,  and  the  one  to  which  it  does  belong,  may  be 
corrected  in  consequence. 

Notice  of  such  coiTections  must  be  given  in  the  Quebec  Official 
Gazette  so  soon  its  the  correction  has  been  certified  by  the  Commis- 
sioner." 49-50  v.,  ell,  s.  1.— R.  S.  Q..  art.  5846. 

SK1*75»  Whenever  the  owner  of  a  property  designated  upon  the 
plan  or  book  of  reference,  subdivides  the  same  into  town  or  village 
lots  [exceeding  the  number  of  six,]  he  must  deposit  in  the  office  of 
the  Commissioner  of  Crown  Lands  a  plan  and  book  of  reference  cer- 
tified by  himself  with  particular  numbers  and  designations,  so  as  to 
distinguish  them  from  the  original  lots,  and  if  the  Commissioner  of 
Crown  Lands  find  that  such  particular  plan  and  book  of  reference  are 
correct,  he  shall  transmit  a  copy  certified  by  himself  to  the  registrar 
of  the  division.— /feid.,  soc.  80.  [IIL  205  to  207,  72] 

Amendmeint : — Article  2175  shall  read  as  follows  : 

"  217S.  Whenever  the  owner  of  a  property  designated  upon  the 
plan  or  book  of  reference,  subdivides  the  same  into  town  or  village 
lots,  he  must  deposit  in  the  office  of  the  Commissioner  of  Crown  Lands 
a  plan  and  book  of  reference  certified  by  himself,  with  particular 
numbers  and  designations,  so  as  to  distinguish  them  from  the  original 
lots ;  and  if  the  Commissioner  of  Crown  Lands  find  that  such  partic- 
ular plan  and  book  of  reference  are  correct,  he  transmits  a  copy 
certified  by  himself  to  the  registrar  of  the  division. 

Another  subdivision  of  the  property  may  be  substituted  for  any 
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subdivision  deposited  with  the  registrar,  or  any  part  of  the  subdivi- 
sion for  any  other  part  of  the  subdivision,  by  the  proprietor  or  other 
person  interested,  provided  that  the  plan  and  book  of  reference  be 
made  and  deposited  in  conformity  with  this  article."  C.  C,  2175 ; 
38  v.,  c.  15,  8.  3.— R.  S.  Q.,  art.  5847. 

217H.  When  by  reason  of  the  subdivision  of  the  lots  in  any 
locality  it  is  deemed  necessary,  the  Governor  in  Council  may  from 
time  to  time  order  an  amended  plan  and  book  of  reference  to  be  made 
out  and  a  copy  thereof  to  be  deposited  with  the  registrar  of  such 
locality ;  but  such  amended  plan  and  book  of  reference  must  be  based 
upon  and  refer  to  the  former  ones ;  and  the  governor  may  by  procla- 
mation fix  the  day  upon  which  they  will  begin  to  be  used  together 
with  the  former  ones  ;  and  from  and  after  the  day  so  fixed  the  provi- 
sions of  this  code  shall  apply  to  such  amended  plan  and  book  of  refer- 
ence.—[III.  73,  207.] 

Amendments: — The  following  articles  are  added  after  article 
2176: 

"  217Ha.  Whenever  the  plan  of  the  lots  of  land  of  any  city, 
town,  village,  parish,  township  or  of  any  division  whatsoever  of  such 
localities,  forming  part  of  any  registration  division,  has  been  lawfully 
made,  the  Lieutenant-Governor  in  Council  may  cause  to  be  deposited 
in  the  regis tiy  oflice  of  the  proper  registration  division,  a  correct  copy 
of  such  plan,  together  with  a  copy  of  the  book  of  reference  relating 
thereto. 

The  deposit  of  such  plan  and  book  of  reference  is  announced  by 
a  proclamation  of  the  Lieutenant-Governor  in  Council,  determining 
the  day  upon  which  the  provisions  of  article  2168  shall  come  into 
force  in  such  registration  division,  respecting  the  localities  whereof 
the  plan  of  the  lands  has  been  so  filed ;  and  from  the  date  of  the 
period  fixed  in  such  proclamation,  all  the  provisions  of  this  Code 
apply  to  such  plan  and  book  of  reference  and  to  all  lands  and  pro- 
perty comprised  in  the  said  plan,  and  to  all  contracts,  hypothecs  or 
deeds  whatever,concerning  or  affecting  such  lands  in  the  same  manner 
as  if  the  plan  of  the  whole  registration  division  had  been  deposited, 
in  conformity  with  article  2166.    32  V.,  c.  25,  s.  5. 

217H&.  The  Commissioner  of  Crown  Lands  may  cause  to  be 
published  in  the  Quebec  Official  Gazette  the  book  of  reference  of  any 
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or  all  the  loccdities  included  in  any  registration  division.  32  V.,  c. 
26,  s.  6. 

217Hc.  Whenever  the  plan  and  book  of  reference  of  any  locality 
are  worn  out  or  have  become  defective,  owing  to  corrections  or  from 
decay  or  otherwise,  the  Lieutenant-Governor  in  Council  may  order 
that  such  plan  and  book  of  reference  be  renewed,  and  that  a  copy 
thereof  be  deposited  in  the  registry  office  of  such  locality.  "  49-50 
v.,  a  11,  s.  2.— R.  S.  Q.  art.  5848. 

SECTION  III. — OF  THE  PUBLICITY  OF  THE  REGISTERS. 

21T7.  The  registrar  is  bound  to  deliver  to  any  person  demand- 
ing the  same  a  statement  certified  by  himself  of  all  the  real  rights 
affecting  any  particular  immoveable,  or  which  may  affect  the  whole 
of  any  person's  property,  or  of  all  hypothecs  created  and  registered 
during  a  stated  period  or  only  against  certain  proprietors  of  the 
immoveable  designated  in  a  written  requisition  to  that  effect,  contain- 
ing a  sufficient  description  of  the  ownei's,  in  which  case  the  requisition 
is  mentioned  in  the  certificate  and  the  registrar  is  not  responsible  for 
any  omission  in  the  certificate  resulting  from  errors  or  omissions  of 
names  in  the  requisition ;  and  if  such  proprietors  be  not  named  in  the 
requisition,  the  registrar  is  bound  to  ascertain  who  were  proprietors 
dming  the  given  period  in  the  manner  provided  with  respect  to  the 
certificate  to  be  given  in  cases  of  sheriff's  sales. — C.  S.  L.  C,  c.  37,  s. 
44;  25  Vict.,  c.  11,  s.  4;  C.  N.,  2196.    [III.  207,  387.] 

DECISIONS : — 1*  A  registrar  is  responsible  for  damages  or  loss  caused  by  his 
neglect  to  enregister  a  mortgage  or  by  a  certificate  giveo  by  him  wherein  an 
omission  occurs,  from  the  effect  of  which  a  purchaser  in  good  faith  is  troubled  in 
his  possession.    An  action  in  such  case  must  be  one  en  garantiej  the  register 

being  the  garant  of  the  party  to  whom  he  has  directly  caused  damage Q.  B 

Montizambert  S  Talboi,  10  L.  C.  R.,  p.  269. 

2.  When  in  an  action  for  confirmation  of  title  the  registrar's  certificate  dis- 
closes mortgages  existing  on  the  land  referred  to,  a  motion  by  an  intervening 
party  praying  to  be  allowed  to  file  discharges  and  that  the  mortgages  be  held 
and  considered  satisfied  and  discharged;  cannot  be  granted.— Berthelot,  J. — Eo- 
hmson  &  Foirier,  12  L.  C.  R.,  p.  43). 

3.  A  registrar  is  not  entitled  to  invoke  the  six  months  prescription  referred 
to  in  the  ^  Act  for  the  protection  of  justices  of  the  peace  and  magistrates  and 
'^  other  officers  in  the  performance  of  their  duties"  (G.  S.  L.  C,  cap.  lOL),  in  an 
action  for  the  recovery  of  damages  caused  by  his  default  and  negligence  by  rea- 
son of  an  erroneous  certificate  furnished  by  him.  The  registrar  who  gives  a  certi- 
ficate of  the  registration  in  his  of&ce  of  an  obligation,  to  the  effect  that  three  lots 
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in  another  registration  district  are  hypothecated  for  an  amount  of  an  obligation^ 
omitting  to  state  that  certain  lots  within  his  own  district  were  also  hypothecated 
for  the  same  debt,  is  liable  in  damages  to  a  purchaser  of  the  lots  last  referred  to, 
to  the  extent  of  the  amount  of  the  hypothec  found  to  exist  on  these  lots.  Such 
purchaser,  when  sued  hypothecarily  for  the  amount  of  the  said  hypothec,  has  a 
right  to  bring  an  action  en  yarantie  against  the  registrar  to  be  heH  harmless 
against  the  hypothec  and  to  recover  the  costs  of  the  hypothecary  action  as  well 
as  of  the  action  en  garantie. — Smith,  J — Dorion  vs  Roberisonf  15  L.  G.  R.,  p.  459. 

4.  Snr  preuve  qu*il  y  a  erreur,  quant  au  nom  du  notaire  et  quant  k  la  date 
de  I'obligation  mentionn6e  au  certificat  du  r^gistrateur  produit  ayeo  le  rapport 
du  sh6rif  sur  un  bref  de  terrU ,  la  cour  ordonne  au  r6gistrateur  d'amender  son 
certificat  en  faisant  un  rappoi  t  supplement  aire. — Bbrthblot,  J. — Hiberi  vs  Lacoste^ 
8  L.  C.  J.,  p.  1 56. 

5.  By  the  terms  of  the  27  and  28  Vict.,  c.  40,  the  registrar  on  the  requisition  of 
the  sheriff  need  not  include  in  his  certificate  hypothecs  registered  more  than 
ten  years  before  the  sale  of  the  property  by  the  sheriff  unless  the  hypothecs 
have  been  renewed. —Bbrthblot,  J. — Roberts  vs  Harrison,  12  L.  C.  J.,  p.  148. 

6.  Le  certificat  d'enregistrement,  6crit  sur  la  oopie  d*une  obligation  hypo- 
th^caire,  consentie  par  Antoine  Deelos  alias  Decleau,  mais  inscrit  sous  le  nom 
d*Antoine  Dechhie  dans  les  livres  du  r^gistrateur,  ne  pr^vaudra  pas  k  Penoontre 
d'un  tiers  d6tenteur,  qui  a  acquis  d*  Antoine  Deelos  alias  Deeleau,  sur  la  foi  d'an 
certificat  du  r^gistrateur,  attestant  qu^aucune  hypothdque  n*existe  sur  la  terre  de 
ce  dernier,  et  en  consequence  Taction  hypoth6caire  doit  Stre  renvoy^e. — C.  B — 
Biland  vs  Dionne,  1 3  L.  C.  J.,  p.  204. 

7.  Une  hypothdque  inseree  dans  le  certificat  du  registrateur  donn6  confor- 
m^ment  k  Tarticle  700  du  Code  de  Procedure  Civile,  et  cr§6e  par  une  peraonne 
qui  n'a  pas  ^\Jk  pro[)ri6taire  dans  les  dix  aos,  sera  retranch6e  du  dit  certificat  sor 
requite  k  cette  fin  faite  par  Tune  des  parties  dans  la  cause.— ^oCord,  J. — 
Armstrong  vs  Hus^  5  R.  L.,  p.  397. 

8.  A  registrar  is  liable  to  pay  the  amount  of  such  mortgages  as  would  have 
been  collocated  on  the  proceeds  of  the  sale  had  he  made  a  proper  certificate,  and 
which  had  not  been  so  collocated,  owing  to  his  not  haying  furnished  such  a  certi- 
ficate as  the  law  called  for Q.  B Trust  ds  Loan  Company  of  Canada  A  Duprasj 

25  L.  C.  J.,  p.  239,  3  L.  N.,  p.  332. 

9.  Les  r^gistrateurs  des  bureaux  d'hypotheques  sont  des  officiers  publics 
qui  ont  droit  k  un  avis  d'un  mois  de  la  poursutte  pour  dommages  caus6s  par  des 
omissions  dans  les  certificats  qu*ils  donnent — La  partie  qui  se  plaint  doit  6tablir 
qu'elle  avait  eu  communicabion  du  certificat  et  que  c*est  sur  sa  foi  seule  qu'elle  a 
consenti  le  contrat  qui  lui  a  nui.  Le  registrateur  n*est  pas  responsable  des  erreun 
ou  des  omissions  de  ses  pr6d6ce«seur8,  que,  sur  demande  de  certificats  des  hypo- 
th^ques  centre  une  penonne  sp6cialemenb  nommee,  il  n'est  tenu  de  mentionner 
dans  son  certificat  que  les  hypoth^ques  et  droits  r6els  sur  la  propriety  indiqu6e, 
qui  paraissent  contre  cette  personne  dans  I'index  aux  noms  et,  si  oes  pr6d6cea- 
seurs  y  ont  fait  des  omissions,  il  n*en  est  pas  responsable  pourvu  qu'il  soit  de 
bonne  foi.  Celui  a  qui  une  omission  dans  un  certificat  de  registrateur  d'hypothd- 
ques  a  fait  subir  une  perte,  n'a  de  recours  contre  le  r6gistrateur  que  pour  ce  qu*il 
n*a  pas  pu  recouvrer  aprds  avoir  exerce  tous  les  recourd  personnels  et  hypoth6- 
caires  que  lui  donne  laloi C.  R. — Grenier  vs  Rouleau,  8  Q.  L.  R.,  p.  323. 

10.  Que  le  registrateur  qui  donne  un  certificat  doit  y  mentionner  toutei  lea 
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hypoth^aes  affectant  la  propri6td  pour  laquelle  on  demande  tel  certificate  mais 
qu'Q  ne  doit  pas  y  inolure  lea  hypotiidques  qui  ont  6t6  payees ;  et  qu*il  pourra 

Hre  condamn^  &  remettre  lea  honoraires  qu'il  so  sera  fait  payer  pour  ses  dernidres 

entires. Mathibu,  J Marchand  vs  Marehand,  M.  L.  R.,  3  S.  C.|  p.  261. 

II.  That  where,  by  the  terms  of  a  deed,  subrogation  ie  given,  the  erroneous 

tkolinc  of  the  deed  by  the  registrar  as  a  discharge  and  the  granting  by  him  of 
enoneous  certificates  cannot  prejudice  the  party  subrogated— Q.  B. — Desrosiert 
A  Lamb,  M.  L.  R.,  4  Q.  B.,  p.  45. 


21'78«  He  is  bound  to  deliver,  to  all  persons  demanding  the 
same,  copies  of  the  acts  or  documents  registered,  but  he  must  men- 
tion thereon  the  discharges,  cancellations,  [conveyances  or  subroga- 
tions ,  thereof  which  are  entered  in  such  register  or  in  the  margin 
-C.N.,  2199.    [III.  207]. 

DECISIONS :— 1.  Art.  2173  of  the  Civil  Code  applies^^as  well  to  creditors  and 
purchasers  antecedent  to  the  coming  into  force  of  art.  2178,  as  to  subsequent 
creditore.^Q.  B.^Bouras9a  &  McDonald^  16  L.  C.  J.,  p.  19,  1  R.  C,  p.  241,  4  R. 
L,  p.  61. 

2.  Un  r^gistrateur  qui  refuse  de  d^livrer  un  acte  enr6gistr6  k  son  bureau, 
peut  y  6tre  oontraint  par  bref  de  Mandamus — Tel  officier  public  n*a  aucun  droit 
de  r6tention  sur  des  papiers  sous  le  pr^texte  que  des  honoraires  r6clani6s  n*ont 
pas  M  pay^B. — ^C.  R. — Douire  vs  Qagnier^  1  R.  L.,  p.  439,  13  L.  C.  J.,  p.  305. 

2170*  He  is  also  bound  to  allow  all  persons  desirous  of  exam- 
ining the  entry-book  during  his  office  hours,  to  take  communication 
of  the  same  without  removing  it,  and  free  from  charge. 

He  must  likewise,  upon  payment  of  the  lawful  fee,  exhibit  the 
register,  to  any  person  who  has  required  the  registration  of  an  act 
and  wishes  to  be  assured  of  such  registration. — [III.  209.] 

Araend/ment — Article  2179  shall  read  as  follows: 

"  2170.  He  is  also  bound  to  allow  all  pei*sons  desirous  of  exam- 
ining the  entry -book  during  his  office  hours  to  take  communication 
of  the  same  without  removing  it,  and  free  from  charge. 

He  must  likewise,  upon  payment  of  the  lawful  fee,  exhibit  the 
register  to  any  person  who  has  required  the  registration  of  an  act 
and  wishes  to  be  assured  of  such  registration. 

He  is  also  bound,  upon  payment  of  the  fee  lawfully  exigible,  to 
communicate  the  index  to  immoveables  to  all  persons  who  desire  to 
examine  the  same  without  removal:  "  C.  C,  2179 ;  39  V.,  c.  25,  s.  1. — 
R  S.  Q.,  art.  5849. 

DE€ISION ' — ^Un  r^gistrateur  n*a  droit  d'eziger  aucun  honoraire  pour  recher* 
chea  faites  sur  le  ca'iastre  d6pos6  k  son  bureau  en  vertu  de  Fart.  2166  du  Code 
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Civil ;  et  toute  somme  exigee  par  lui  pour  telles  recherches  peut  ^tre  r6p6t^ 
comme  pay^e  inddment — Stuart,  C.J. — Dumontier  vi  Montizamberijl(l.L,Kj 
p.  218. 

3180«  The  entries  upon  the  registers  and  books  kept  by  the 
registrar  must  be  consecutive  without  blanks  or  interlineations. 

Every  document  registered  must  be  numbered  and  transcribed  in 
the  order  in  which  it  is  produced,  and  mention  must  be  made  in  the 
margin  of  the  register,  of  the  hour,  day,  month  and  year  when  it 
was  deposited  in  the  office  for  registration. 

The  registrar  is  bound,  when  required  to  do  so,  to  give  the 
person  who  presents  a  document  for  registration  a  receipt  indicating 
the  number  under  which  such  document  is  entered  in  the  entry-book. 
— C.  S.  L.  G,  c.  37,  ss.  60,  63,  §  2 ;  C.  N.,  2203.  [III.  209.] 

2181*  Every  register  for  registration  must,  before  any  entry  is 
made  therein,  be  authenticated  by  a  memorandum  written  on  the  first 
page  thereof  and  signed  by  the  prothonotary  of  the  Superior  Court 
in  the  district  in  which  such  register  is  to  be  used  ;  and  such  memo- 
randum must  contain  a  certiticate  stating  the  purpose  for  which  the 
register  is  intended,  the  number  of  leaves  therein,  and  the  day,  month 
and  year  in  which  such  memorandum  is  made ;  each  leaf  being 
numbered  in  words  at  length  and  paraphed  by  the  said  prothonotary. 
—Ibid.,  s.  59  ;  C.  N.,  2201.  [Ill  209.] 

SS182«  [The  provisions  of  the  preceding  article  apply  equally  to 
the  entry-book  and  to  the  index  to  immoveables.] — [III.  74.] 
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TITLE  NINETEENTH. 

OF  PRESCRIPTION. 


CHAPTER  FIRST. 


GENERAL  PROVISIONS. 


2188.  Prescription  is  a  means  of  acquiring,  or  of  being  dis- 
charged, by  lapse  of  time  and  subject  to  conditions  established  by  law. 

In  positive  prescription  title  is  presumed  or  confirmed  and  owner- 
ship is  transferred  to  a  possessor  by  the  continuance  of  his  possession. 

Extinctive  or  negative  prescription  is  a  bar  to,  and  in  some  cases 
precludes,  any  action  for  the  fulfilment  of  an  obligation  or  the  acknow- 
ledgment of  a  right  when  the  creditor  has  not  preferred  his  claim 
within  the  time  fixed  by  law. — ffh,  13,  De  usurp,  et  usuxiap.\  Pothier, 
OUig.,  nn.  671-6  ;  Ibid.,  Prescription,  n.  1 ;  Guyot,  R^p.,  vo.  Prescrip- 
tion, art,  1  ;  Dunod,  Presc,  p.  1,  Et  ubique  passim  ;  C.  L.,  3421,  3422  ; 

C.  N.,  2219.     [I.  509.] 

DECISIONS : — 1.  The  English  statute  of  limitation  declared  not  to  be  law  in 
CftDada. — ^CouRT  of  Appeals. — Butler  d:  Mac Dov gall j  2  R.  de  L.,  p.  70. 

2.  The  English  statute  of  limitation  is  a  good  exception  piremptoirt  perpi- 

fudle  in  an  action  for  the  recovery  of  a  debt  contracted  in  London ^E.  B 

Eogan  va  Wilaon^  3  R.  de  L.,  p.  197. 

3.  The  English  statute  of  limitation  was  never  in  force  in  Lower  Canada  and 
the  Provincial  Statute  of  Canada,  10-11  Vict.,  cap.  1 1,  has  no  retroactive  efiect. — 
Q.  B Russell  S  Fisher,  4  L.  C.  R.,  p.  237. 

4.  The  English  statute  of  limitation  was  never  in  force  in  Lower  Canada 
and  the  Provincial  Statute  of  Canada,  10-11  Vict.,  cap.  11,  has  no  retroactive 
effect — C.  R Langlois  vs  Johnston,  4  L.  C.  R.,  p.  357. 

2184.  Prescription  cannot  be  renounced  by  anticipation.  That 
acquired  may  be  renounced,  and  so  may  also  the  benefit  of  any  time 
elapsed  by  which  prescription  is  begun. —  ff  L.  38,  De  pactis  ;  Bartole, 
Ad  leg.  5S,ffDe  legcUis,  nn.  20,  21  ;  Louet  et  Brodeau  An^ets,  lettre 
P,  Somm.  21,  n.  4 ;  Dunod,  Presc,  111,  112  ;  Guyot,  R^p.,  vo.  Presc, 
sec.  1,  par.  3,  art.  1,  2  ;  Pothier,  Ohl,,  n.  699  ;  Ibid.,  Const,  de  rente,  146 ; 
Intr.  au  tit.  14,  Gout.  d'OrL,  n.  54  ;  Discours  de  Bigot  de  Pr^ameneu  ; 
1  Teulet  et  Sulpicy,  Godes,  p.  726,  nn.  7,  8,  9,  10 ;  Troplong,  Presc,  nn. 
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42-3-5-6  ;  Rolland  de  Villargues,  vo.  Presc,  nn.  476-7  ;  9  Marcad^ 
Presc,  sur  art.  2220  ;  C.  N.,  2220.     [I.  511.] 

DECISIONS: — 1.  Que  la  condition  mise  au  dos  d*une  police  d'assurance 
contre  le  feu,  que  tout  recours  l^gal  contre  la  Compagnie  d'aasurance  qui  a  ^mis 
la  police  est  present  apres  le  laps  des  douze  mois  qui  suivent  la  date  de  Tincen- 
die,  n^a  rien  d'ill^gal  et  que  cette  prescription  doit  Hre  mise  en  force. — Tasche- 
RBAU,  J. — Rousseau  vs  La  Compagnie  cP  Assurance  Roy  ale  cTAngleierrej  M.  L.  R., 
1  S.  C,  p.  395. 

2.  That  a  condition  in  a  f  olicy  that  any  suit  for  the  recovery  of  losses 
thereunder  shall  be  absolutely  barred,  unless  brought  within  one  year  from  date 
of  loss,  is  not  binding,  inasmuch  as  prescription  is  a  matter  of  public  order. — Q. 
B Anchor  Marine  Insurance  Co,  dt  Allen^  14  R.  L.,  p.  449,  13  Q«  Ij*  H.,  p.  4. 

3.  That  a  condition  in  a  policy  of  insurance  *'  that  all  claims  under  this 
^  policy  shall  be  void  unless  prosecuted  within  one  year  from  the  date  of  loss,"  is 
a  valid  condition,  and  the  non-observance  thereof  defeats  the  remedy  of  the 
insured.    Moreover,  such  a  condition  is  not  a  renunciation  of  prescription  by 

anticipation  within  the  intendment  of  C.  C.  2184 Q.  B Allen  &  Merchants 

Marine  Insurance  Co,,  M.  L.  R.,  3  Q.  B.,  p.  293,  16  R.  L.,  p.  232.    (This  case  has 
been  carried  to  the  Supreme  Court.) 

ftlHS.  Renunciation  of  prescription  is  express  or  tacit.  Tacit 
renunciation  results  from  any  act  by  which  the  abandonment  of  the 
right  acquired  may  be  presumed. — Dargentr^,  sur  226  Cout.  BretagnCi 
vo.  Intei-i^ption,  ch.  5,  n.  3  ;  Pothier,  Obi,  692  ;  Dunod,  Presc.,  pp.  58, 
171  ;  Guyot,  vo.  Presc,  sec.  1,  §  3,  art.  2,  3e  alin.;  1  Teulet  et  Sulpicy, 
p.  731,  nn.  11,  15  ;  C.  N.,  2221.     [I.  511.] 

DECISION : — Que  la  reconnaissance  pure  et  simple  d'une  dette  suffit  pour 
interrompre  la  prescription  qui  n*est  pas  acquise,  mais  que,  pour  valoir  comme 
renonciation  &  celle  acquise,  cette  reconnaissance  doit  dtre  dans  des  termes  qui 
Equivalent  a  une  promesse  de  payer. — Casault,  J — Ursulines  vs  Oingras,  13  Q. 
L.  R.,  p.  300. 

21SH.  Persons  who  cannot  alienate  cannot  renounce  prescription 
acquired.—^  L.  28,  De  verb.  signif.\  Pothier,  Obi,  699, 3e  alin^a  ;  Ibid., 
Const  de  rente,  nn.  144,  145,  146 ;  C.  N.,  2222.     [I.  511.] 

SIST.  Any  person  interested  in  the  acquiring  of  a  prescription, 
may  set  it  up  although  the  debtor  or  the  possessor  have  renounced  it 
— ff  L.  19,  De  except]  Despeisses,  tit.  De  la  Presc,  n.  36,  in  fin£ ;  Mer- 
lin, R^p.,  vo.  Presc,  sec.  1,  §  4,  art.  2  ;  C.  N.,  2225.     [I.  511.] 

2188*  The  court  cannot  of  its  own  motion  supply  the  defence 
resulting  from  prescription,  except  in  cases  where  the  right  of  action 
is  denied. — Pothier,  Obi,  676  ;  Guyot,  R^p.,  vo.  Presc,  sec.  1,  §  3,  ail 
3  ;  Merlin,  ibid.,  addition  A  Ouyot ;  Dunod,  Presc,  p.  110  ;  Ferrifere 
sur  Paris,  tit.  6,  §  1,  n.  15 ;  Charondas,  Qiiestions,  part.  1,  tit.  22,  ch.4, 
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itijiae ;  Pandectes,  liv.  4,  ch.  4 ;  Chitty  on  Bills,  p.  136,  10th.  Edit.;  C. 

N.,222a     [1.511.] 

DECISIONS  : — 1.  Plaintiff  brought  an  action  of  damage  against  the  City  of 
Montreal  for  neglecting  to  make  fences  and  ditches  along  the  line  of  the  aque- 
duct, from  Lachine  to  Montreal,  whereby  he  was  deprived  of  the  use  of  fifteen 
srpents  of  land.  The  Defendants  did  not  plead  prestji-iption,  but  pleaded  to  the 
merits  and  the  Superior  Court  dismissed  the  action  on  the  merits.  The  judgment 
of  the  Court  below  was  confirmed  in  appeal  on  the  principle  that  the  action  was 
prescribed  at  the  date  of  its  institution  by  the  lapse  of  six  month8.->Q.  'B.—  Pigeon 
it  City  of  Montreal,  3  L.  C.  J.|  p.  294. 

2.  Where  a  prescription  of  two  years  was  pleaded,  which  was  inap- 
plicable, that  of  five  years  being  the  time  really  required  to  prescribe  the 
claim  sued  on,  the  tribunal  is  bound  to  give  effect  to  the  prescription  rightly 

obtaining  although  not  pleaded.— Supreme  Court Breakey  S  Carter,  C.  D., 

p.  266.— Q.  B— 15  R.  L.,  p.  513.— Casault,  J 7  Q.  L.  R.,  p.  286. 

21  SO*  Prescriptions  in  respect  of  immoveable  property  are 
governed  by  the  law  of  the  place  where  it  is  situated. — Pothier,  Obi, 
38  ;  Presc,  247,  248,  251,  253,  254  ;  Voet,  Ad  Pandectas,  3,  11,  44  ; 
Dunod,  Presc,  pp.  113-4  ;  Bouhier,  CoiU.  Bourgogne,  ch.  35,  n.  3 ; 
Boullenois,  Dissertations,  quest.  3e.;  Statuts,  ohserv,  20,  pp.  364-5, 
oterv.  23.  pp.  629,  530,  ohserv.  46,  p.  88.     [I.  511.] 

2190*  [As  regards  moveable  property  and  personal  actions, 
even  in  matters  of  bills  of  exchange  and  promissory  notes  and  com- 
mercial matters  in  general,  one  or  more  of  the  following  prescriptions 
may  be  invoked  : 

1.  Any  prescription  entirely  acquired  under  a  foreign  law,  when 
the  cause  of  action  did  not  arise  or  the  debt  was  not  stipulated  to  be 
paid  in  Lower  Canada,  and  such  prescription  has  been  so  acquired 
before  the  possessor  or  the  debtor  had  his  domicile  therein  ; 

2.  Any  prescription  entirely  acquired  in  Lower  Canada,  reckon- 
ing from  the  date  of  the  maturity  of  the  obligation,  when  the  cause 
of  action  arose  or  the  debt  was  stipulated  to  be  paid  therein,  or  the 
debtor  had  his  domicile  therein  at  the  time  of  such  maturity  ;  and  in 
other  cases  from  the  time  when  the  debtor  or  possessor  becomes 
domiciled  therein  ; 

3.  Any  prescription  resulting  from  the  lapse  of  successive 
periods  in  the  cases  of  the  two  preceding  paragraphs,  when  the  first 
period  elapsed  under  the  foreign  law.] — Imp.  Stat.  21  James  I,  ch.  16 ; 
C.  S.  L  C,  ch.  67,  s.  1,  ch.  64.  ss.  30,  31  ;  Ross,  On  Bills,  pp.  841  to 
877  and  cases  there  cited  ;  Smith,  On  Contracts,  235,  236,  237  ;  Story, 
Conflict  of  Laws,  §§  676  to  583,  §  182  and  notes  ;  2  Bing.  New  Cases, 
202,  211,  Herber  vs  Steiner.     [L  611  to  513.] 
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DECISIONS  : — 1*  The  English  statute  of  limitation  is  a  good  exception  p6- 
remptoireperpSiuelle  in  an  action  for  the  recovery  of  a  debt  contracted  in  London. 
K.  B Hogan  vs  Wilson,  3  R  de  L.,  p.  197. 

2.  A  statute  of  limitation  of  a  foreign  state  cannot  be  judicially  noticed,  but 
must  be  proved  as  a  fact  before  the  Courts  here  can  decide  upon  its  nature  and 
eflTect Q.  B Addams  A  Warden,  6  L.  C.  R.,  p.  237. 

3.  Where  a  promissory  note  was  made  in  a  foreign  country  and  payable 
there,  and  the  debtor,  about  the  time  of  the  maturity  of  the  note,  absconded  from 
his  domicile  in  such  foreign  country,  and  came  to  Lower  Canada,  and  his  domicile 
was  discovered  by  the  creditor,  after  diligent  search,  only  about  the  time  of  the 
institution  of  the  action,  and  it  appeared  that  under  these  circumstances  the 
PlaintifiTs  recourse  on  the  note  would  not  be  barred  by  the  statute  of  limitation 
of  the  foreign  country  where  the  note  was  made,  and  where  it  was  payable :~ 
Held  : — ^That  the  action  was  not  barred  by  the  statutory  limitation  of  Lower 
Canada,  though  more  than  five  years  had  elapsed  after  the  maturity  of  the  note 

before  the  action  was  brought. — Q.  B Wilson  di  Demers,  14  L.  C.  J.,  p.  317.— 

Bbrthelot,  J. — 10  L.  C.  J.,  p.  261. 

4.  Actions  on  foreign  judgments  are  not  subject  to  shorter  prescription 
than  are  those  of  our  own  Courts C.  R. — King  vs  Demers,  15  L.  C.  J.,  p.  129. 

5.  The  prebcription  of  a  promissory  note  made  in  a  foreign  country  and 
payable  there  is  to  be  governed  by  the  Ux  fori  and  not  by  the  lex  loci  coniraetiU. 
— Mackay,  J. — Hillsburgh  vs  Mayer,  18  L.  C.  J.,  p.  69. 

6.  No  action  can  be  maintained  in  the  Province  of  Quebec  upon  a  promis- 
sory note  made  and  payable  in  a  foreign  country  after  the  expiration  of  five  years 
from  the  time  when  the  Defendant  established  his  domicile,  openly  and  without 
any  concealment,  in  the  Province  of  Quebec,  whatever  may  be  the  time  to  pres- 
cribe such  note  in  the  country  where  it  was  made.  The  rule  that  the  law  of  the 
place  governs  the  contract  does  not  apply  to  the  remedy  or  action  upon  a  pro- 
missory note.  This,  being  a  matter  of  procedure,  is  governed  by  the  law  of  the 
place  where  the  remedy  is  sought  to  be  enforced.  (C.  C.  6). .Buchanan,  J.— 
Cross  vs  Snow,  9  L.  N.,  p.  196. 

7.  Que  la  pr<>8cription  d'un  compte  de  pension,  contracts  auz  Etats-Unis, 
est  gouvernee  par  la  loi  du  domicile  du  d6biteur  {lex  fori)  et  non  par  celledulieu 
ou  le  contrat  s'est  form6  [lez  loci  contractus). — Chaonon,J.— Zki/*atZ/«  vsLafaUle, 
1 4  R.  L.,  p.  466. 

21  HI.  [Prescriptions  commenced  according  to  the  law  of  Lower 
Canada,  are  completed  according  to  the  same  law,  without  prejudice 
to  the  right  of  invoking  those  acquired  previously  under  a  foreign 
law,  or  by  a  union  of  periods  under  both  laws,  conformably  to  the 
preceding  article.] — [I.  513.] 


CHAPTER  SECOND 

OF   POSSESSION. 

2192«  Possession  is  the  detention  or  enjoyment  of  a  thing  or  of 
a  right,  which  a  person  holds  or  exercises  himself,  or  which  is  held 
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or  exercised  in  his  name  by  another. — Pothier,  Possession,  nn.  1,  37, 
49, 54,  61,  63 ;  Intr.  au  tit.  22,  Orl,  nn.  1,  17;  C.  N.,  2228.  [I.  513.] 

DECISIONS: — 1*  A  mere  natural  possession,  such  as  that  of  a  squatter 
without  tiUei  raises  no  presumption  of  right  of  property  and  it  is  not  necessary, 
therefore,  that  a  purchaser,  claimLng  under  a  valid  title,  should  rebut  such  pos- 
session by  showing  a  title  in  his  vendor. — ^Q.  B. — Stewart  Jc  loeHf  1  I^  C.  R., 
p.  193. 

2.  In  order  to  acquire  a  valid  title  to  real  estate  there  must  be  an  actual 
deliTery  (tradition).  To  acquire  a  title  by  prescription  under  the  French  law,  there 
most  be  an  actual  physical  possession  {possession  naturelU), — C.  R,-^Stuart  vs 
jBovflian,  2  L  C.  R.,  p.  369. 

3.  Title  deeds  of  property  which  do  not  describe  its  extent  cannot  give  or 
determine  limits  to  acts  of  possession,  but  place  the  alleged  possessor  in  virtue 
of  such  title  deed  in  the  tame  position  as  if  he  had  no  title  whatever. — Mbre- 
Drra,  J. — I^aud  dit  Labrie  vs  Clement  dit  Lahontiy  8  L.  C.  H.,  p.  140. 

4.  Although  open  possession  for  a  period  slightly  falling  short  of  the  term  neces- 
Buy  for  prescription  is  not  a  legal  ground  of  defence  to  an  action  to  rescind  the 
deed  of  sale  under  which  the  property  has  been  held,  yet  a  presumption  of  good 
&ith  on  the  part  of  the  possessor  arises  from  it,  which  m»y  be  regarded  in  the 
decision  of  the  cose. — Monk,  J. — Lemoine  vs  Liona\Sj  2  L.  C.  L.  J.,  p.  163. 

5.  Possession,  although  it  may  be  equivalent  to  registration  to  prevent  ac- 
quisition of  a  servitude,  is  not  equivalent  to  registration  as  regards  the  acquisition 
of  a  servitude. —Meredith,  C.  J. — Stringer  vs  Orawfordj  5  Q.  L.  R.,  p.  89. 

2198«  For  the  purposes  of  prescription,  the  possession  of  a  person 
must  be  continuous  and  uninterrupted,  peaceable,  public,  unequivocal, 
and  as  proprietor. — Paris,  113,  114,  118  ;  Pothier,  Presc,  n.  1,  dernier 
dirua,  nn.  18,  26,  37,  38, 174,  175  ;  Possession,  nn.  27,  28,  39, 40,  41 ; 
Intr.  tit.  14,  Orl.,  nn.  16,  17,  22 ;  Dunod,  Presc,  p.  20 ;  C.  N.,  2229. 
[1  513.] 

DECISIONS  :--l.  To  acquire  a  title  by  prescription  under  the  French  law, 

there  must  be  an  actuii  physioBl  possession  {possession  naiurelle) ^C.  R,.~.Stuart 

vs  Bownan,  2  L.  C.  R.,  p.  369. 

2.  The  existence  of  a  fence  for  upwards  of  forty  years,  as  a  dividing  line 
between  two  properties,  will  not  prescribe  either  the  right  to  institute  proceedings 
en  homage^  or  the  right  of  the  lawful  owner  to  such  portion  of  the  property  as 
may  have  been  improperly  enclosed  by  such  fence. — Mokk,  J. — Fabrique  de 
VIsle  Perrot  vs  Ricard,  9  L  C.  J.  p.  99. 

3.  Lo  propri^taire  d*arbres  forestiers  croissant  sur  sa  propri6t6,  en  existence 
depuis  plus  de  trente  ans  et  avoisinant  son  copropri6taire,  doit  Stre  maintenu 

dans  la  possession  de  ces  arbres  dans  r6tat  dans  lequel  ils  sont-^BERTHBLOT,  J. 

Ftrguson  vs  Joseph,  10  L.  C.  J.,  p.  333. 

4.  To  sustain  a  plea  of  prescription,  the  evidence  must  show  peaceable, 

unintemipted  possession  and  ownership  for  upwards  of  thirty  years Privt 

CouiroiL. — Herriek  &  Sixhy,  11  L.  C.  J.,  p.  129,  4  Moore's  P.  C.  Rep.  [N.  S.]  p. 
349.~Q.  B.— 8  L.  C.  J.,  p.  324, 17  L.  C.  R.,  p.  146. 
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5.  Petitory  action  by  vendee  of  person  to  whom  land  was  patented.  The 
Defendant  haying  proved  more  than  ten  years'  open,  uninterrupted  and  peace- 
able possession,  under  title,  by  himself  and  predecessor. — Held  : ^That  he  had 

acquired  prescription,  and  the  Plaintiff's  action  could  not  be  maintained. Q.B.— 

Hogle  ds  McCorkilly  2  L.  C.  L.  J.,  p.  108. 

6.  The  possession  of  the  Defendant,  under  the  circumstances  of  the  present 
case,  could  not  be  deemed  a  public  possession  against  the  Plaintiff,  so  as  to  support 
the  Defendant's  plea  of  prescription.  Qucere.  C^n  an  unregistered  conveyaooe 
serve  as  the  basis  of  a  ten  years'  prescription  against  a  duly  registered  hypothec? 
— ^Meredith,  C.  J.  -Ross  vs  LSgari^  4  Q.  L  R ,  p.  270. 

7.  Que  dans  une  action  en  complainte,  le  demandeur  qui  prouve  sa  posset- 
sion  lors  du  trouble,  est  presume  avoir  po9s6d6  Timmeuble  depuis  la  date  do  son 
titre  qu'il  produit  <^t  que  les  actes  de  simple  tolerance  ne  peuvent  fonder  la  pos- 
session, pour  justifier  le  defendeur  de  s'opposer  a  une  action  en  complaints.^ 
Mathibu,  J. — Rondeau  vs  CharbonneaUf  1 1  R.  L.,  p.  292. 

8.  Where  moveables  have  been  sold  at  a  judicial  sale  and  the  purchaser  in 
good  faith  has  allowed  the  effects  to  remain  in  the  possession  of  the  Defendant, 
he  or  his  representatives  may  opf  ose  the  seizure  and  sale  of  such^effects  at  the 
suit  of  another  creditor,  and  the  verbal  testimony  of  the  purchaser  is  admisiible 
against  the  seizing  creditor  to  prove  the  transfer  of  the  effects  from  the  first 
purchifer  to  the  transferee, 'Opposant — Q.  B — Senical  A  Crawford^  5  L.  N.,  p. 
256,  2Q.  B.  R.,  p.  121. 

9.  Que  si  I'adjudicataire  d'effets  vendus  a  une  vente  judiciaire  les  laisse 
entre  les  mains  du  defendeur,  sans  qu'il  y  ait  fraude,  il  (le  dit  adjudicataire) 
pourra  cependant  ensuite  c^mp^cher  la  vente  des  m^mes  effets  k  la  poarsoite 
d'un  autre  ci^ancier  du  defendeur. — Mathibu,  J. — MasHe  vs  Rh^aume^  11  B.  L, 
p.  471. 

10.  Effects  purchased  bonajids  at  a  judicial  sale  and  lefc  in  the  possession 
of  the  Defendant  by  the  purchaser  or  his  transferee,  may  be  claimed  by  the 
owner  and  the  sale  thereof  prevented,  if  such  effects  be  seized  at  the  suit  of 
another  creditor. — C.  K Ste  Marie  vs  Aiiken^  7  L  N.,  p.  119. 

11.  Que  la  possession  paisible  et  ouverte,  depuis  un  grand  nombre  d'an- 
n^es,  d'eftets  enlev^s  et  dont  on  demande  la  revendication,  ^tablit  une  pr§8omp- 
tion  de  propri6t6  en  faveur  de  ce  posseaseur. — Q.  B. — Lavoie  &  SL  Laurentj  14 
R.  L.,  p.  263. 

12.  B.,  who  was  the  principal  owner  of  the  South  Eastern  Rail?ray,  was  in 
the  habit  of  mingling  the  moiieys  of  the  Company  with  his  own.  He  boo^t 
locomotives,  which  were  used  openly  and  publicly  by  the  Railway  Company  as 
their  own  property  for  several  years.  In  the  months  of  January  and  May,  1883, 
B  ,  by  documents  sous  seing  privi,  sold,  with  the  condition  to  deliver  on  demand, 
ten  of  these  locomotive  engines  to  F.  ei  al.,  the  Appellants,  to  guarantee  them 
against  the  endorsements  of  his  notes  or  any  renewals  thereof.  B.  having  become 
insolvent,  F.  et  al.j  by  their  action,  directed  against  B.,  the  South  Eastern  Bail- 
way  Company  and  the  Railroad  Trustees,  under  43-44  Vict,  cap.  49,  asked  for  the 
delivery  of  the  locomotives  which  were  at  the  time  in  the  open  possession  of  the 
South  Eastern  Railway,  unless  the  Defendants  paid  the  amount  of  the  debt  & 
did  not  plead.  The  South  Eastern  Railway  Company  and  the  Trustees  pleaded  a 
general  denial  and  during  the  proceedings  O'H.  fyled  an  intervention  alleging 
that  he  was  a  judgment  creditor  of  B.,  who  was  notoriously  insolvent  at  the  time 
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of  making  the  alleged  sale  to  F.  Held :-— Affirming  the  judgment  of  the  Court 
below,  that  the  transaction  with  B.  only  amounted  to  a  pledge  not  accompanied 
by  delivery  and  that  F.  ei  aL  were  not  entitled  to  the  po:i8e8sion  of  the  locomotives 
u  against  creditors  of  the  Company  and  that,  in  any  case,  they  were  not  entitled 
to  the  property  as  against  O'H.,  a  judgment  cre<litor  of  ^.,  an  insolvent — 

Sppsbmb  CouRT_iViir&anA;tf  S  Barlow,  14  S.  C.  R.,  p.  218,  10  L.  N.,  p.  108 Q. 

B^M.  L  R.,  2  Q.  B.,  p.  332. 

See  also  cases  noted  at  C.  C.  2268  as  to  possession  in  regard  to  moveables. 

n94«  A  person  is  always  presumed  to  possess  for  himself  and 

as  proprietor,  if  it  be  not  proved  that  his  possession  was  be<i^un  for 

another. — Dargentr6  «ur  Bretagne,  art.  265,  ch.  5,  n.  17 ;  Pothier, 

Pnwc,  172,  in  fine  \  Intr.,  tit.  14,  OrL,  n    17;  Dunod,  Presc,  p.  22, 

Sealinea   [1513.] 

DECISIONS -.--See  cases  noted  at  C.  C.  2192  and  2193. 

219S.  When  possession  is  begun  for  another,  it  is  always  pres- 
umed to  continue  so,  if  there  be  no  proof  to  the  contrary.—-^',!*.  3, 
§  19,  De  adqui/rendd  vd  amitt,  pass. ;  Pothier,  Presc,  172,  2e  alin. 
[L  515.] 

DECISIONS  :~See  cases  noted  at  C.  C.  2208. 

2IOS*  Acts  which  are  merely  facultative  or  of  sufferance  cannot 
be  the  foundation  either  of  possession  or  of  prescription. — -jf  L.  41,  De 
adquirendd  wi  annitt,  pose. ;  Dunod,  Presc,  p.  15,  dernier  alin.,  85  ; 
Guyot,  R^p.,  vo.  Preac,  part.  1,  §  6,  dist.  5 ;  Lacombe,  vo.  FaciUte  de 
mchat,  n.  1 ;  C.  C,  2201 ;  C.  N.,  2232.  [I.  515.] 

5WOT«  Nor  can  acts  of  violence  be  the  foundation  of  such  a 
possession  as  avails  for  prescription. — Anc.  Den.,  vo.  Violence  ;  Nouv. 
Den.,  vo.  GlandeatiniU ;  Pothier,  Ponsession,  19  et  seq.,  C.  N.,  2233. 
[L  515.] 

5Mil8«  [In  cases  of  violence  or  clandestinity,  the  possession 
which  avails  for  prescription  begins  when  the  defect  has  ceased. 

Nevertheless  the  thief,  his  heirs  and  successor's  by  universal  title, 
cannot  by  any  length  of  time  prescribe  the  thing  stolen.] 

Successors  by  particular  title  do  not  suffer  from  these  defects  in 
the  possession  of  previous  holders,  when  their  own  possession  has 
been  peaceful  and  public— ;/f  L.  1,  §  36,  De  vi  et  vi  armata ;  Pothier, 
Possession,  29,  33,  34  ;  Intr.  tit.  22,  Orl,  nn.  12,  13  ;  Dunod,  Pres- 
cription, pp.  28  et  seq. ;  Troplong,  Prescription,  nn.  419,  420,  529  ; 
C.  N.  2233.  [I.  515.] 
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210fl*  An  actual  possessor  who  proves  that  he  was  in  possession 
at  a  former  period  is  presumed  to  have  possessed  during  the  inter- 
mediate time,  unless  the  contrary  is  proved, — Pothier,  Presc.,  178 ; 
Dunod,  Presc,  pp.  17,  18  ;  C.  N.,  2234.     [I.  516.] 

2200.  A  successor  by  particular  title  may  join  to  his  possession 
that  of  his  author  in  order  to  complete  prescription. 

Heirs  and  other  successors  by  universal  title  continue  the  pos- 
session of  their  author,  saving  the  case  of  interversion  of  title.—/  L 
14,  L.  20,  L.  31,  §§  5,  6,  De  uawrp.  et  usucap,;  Pothier,  Possession,  31, 
2e  alin.,  33,  34,  63,  Ddpdt,  68,  Prif,  d  usage^  47,  Intr.  tit.  22,  OH,,  n.  14; 
Delhommeau,  Regies,  248,  249,  250,  251  ;  Lamoignon,  ArretSs.  tii  29, 

art.  1  ;  C.  N.,  2233,  2235,  2237.     [I.  515.] 

DECISIONS  : — 1.  However  long  a  road  may  have  been  opened  and  used  by 
the  public,  no  right  is  thereby  acquired  and  the  proprietor  of  the  soil  can,  at  auy 
time  when  a  proeis  verbal  is  made  recognizing  the  road  as  a  public  road,  claim  to 

be  indemnified  for  the  value  of  the  land MoCk)RD,  J Ex  parte  ForanfiL.  C 

R.,  p.  52. 

2.  When  property  is  claimed  under  a  thirty  years  prescription,  and  to  es- 
tablish such  prescription  the  possession  of  predecessors  is  invoked,  the  names  of 
such  predecessors  must  be  set  forth. — ^Tasohebbau,  J. — Lampson  ve  Taylor^  13 
L.  C.  R,  p.  154. 

3.  Hbij),  in  the  Superior  Court. — ^That  the  Detendant  pleading  the  prescrip- 
tion of  thirty  years  to  a  petitory  action  may  avail  himself  of  the  possession  of  the 
previous  possessor  without  establishing  anything  to  connect  the  two  possessions. 
— ^The  Court  of  Appeals  held  that,  under  the  circmstances  of  the  case,  the  action 
of  the  Plaintiff  was  rightly  dismissed,  the  majority  of  the  Court  being  of  opinion, 
however,  that  the  Defendant  had  no  right  to  take  advantage  of  the  possession 
of  the  previous  possessor,  there  being  no  proof  of  any  legal  connecting  link  be- 
tween them.— Q.  B Stoddart  <k  Lefebvre^  13  L.  C.  R.,  p.  481. 

4.  In  a  contestation  by  the  Plaintiff  of  an  opposition,  by  which  the  Oppo- 
santclaimed  the  land  seized  in  the  case  as  proprietor,  the  Plaintiff  is  not  entitled 

to  invoke  the  possession  of  the  Defendant  to  whom  he  sold  the  land  in  order  to 
make  up  the  ten  years  possession  and  prescription  under  the  115th  article  of  the 
Custom  of  Paris MoCoao,  J — Rinter  vs  Thibaudeau,  14  L.  C.  R.,  p.  306. 

5.  A  document  sous  seing  privi^  whereby  the  out-goer  sold  and  made  over 
all  his  rights  in  a  piece  of  ground,  was  a  sufficient  title  to  transfer  the  same  and 
to  connect  his  possession  with  that  of  his  successor. — Privy  Council. — Macdowdd 
&  Lambe,  17  L.  C.  R.,  p-  293, 11  L.  C.  J.,  p.  335,  4  L.  C.  L.  J.,  p.  8,  4  Moore's  P.  C, 
R6p.  [N.  S.]  p.  486. 

6.  When  it  is  proved,  in  a  petitory  action,  that  the  possession  of  the  Defend- 
ant's predecessors  in  the  occupation  of  the  land  claimed,  is  antecedent  to  the 
date  of  the  Plaintiff's  title,  althougli  the  Defendant  may  not  be  able  to  a?«il 
himself  of  such  possession  in  support  of  a  plea  of  thirty  years,  for  want  of  t 
title  thereto,  the  action  of  the  Plaintiff  will  nevertheless  be  dismissed^— Q.  B.^ 
Stoddart  &  Lefebnre,  8  L.  C.  J.,  p.  31, 13  L.  C.  R.,  p.  481. 
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7.  In  a  question  as  to  which  of  two  parties  had  first  possession  of  moveables, 
the  possession  of  their  respective  vendors  can  be  invoked — Badolet,  J. — Russell 
PS  Gueriinf  10  L.  C.  J.,  p.  133. 

8.  In  an  action  en  homage,  the  existence  of  a  fence  between  the  two  pro- 
perties for  upwards  of  SO.'y  ears  ^before  action  brought,  entitles  the  Defendant  to 
claim  such  fence  as  the  legal  boundary  or  division  line  between  the  properties. 
Although  such  fence  be  fo  constructed  as  to  form  an  irregular  encroachment  on 
the  PlaintifiTs  land,  to  the  depth  of  about  7  feet  by  about  48  feet  only  in  length 
aloDg  a  portion  of  the  line  of  division  between  the  properties,  and  although  the 
title  deed  of  the  Defendant  and  the  title  deeds  of  all  his  auteursy  show  the  line 
of  division  between  the  properties  to  be  a  straight  line,  throughout  its  entire 
Ungthj  an4  are  silent  as  to  the  encroachment,  and  although  Defendant's  posses- 
sion only  dates  back  a  little  over  4  years,  he  nevertheless  can  avail  himself  of  the 
possession  up  to  the  fence,  of  all  those  from  whom  he  derives  title  to  the  pro- 
perty described  in  the  deeds.  Verbal  evidence,  to  the  effect  that  the  fence  has 
been  for  upwards  of  30  years  in  the  same  line  as  it  was  at  the  time  of  the  action, 
is  sufficient,  although  it  be  proved  that  such  fence  was  entirely  destroyed  by  fire 
and  remained  so  destroyed  for  upwards  of  a  year,  and  none  of  the  witnesses 
testify  to  having  seen  a  vestige  of  the  old  fence  after  the  fire,  or  to  having  been 
present  when  the  new  fence  was  builL^Q.  B. —  Eglaugh  &  Montreal  General 
Hospital,  12  L.  C.  J.,  p.  39. 

9.  A  Defendant  who  has  pleaded  the  prescription  of  thirty  years,  cannot 
avail  himself  of  the  possession  of  the  previous  possessor,  unless  he  shows  that 

there  was  some  legal  connecting  link  between  them Meredith,  C.  J. — Butler  vs 

Ugari,  7  Q.  L.  R.,  p.  307. 

10.  Que  le  demandeur  dans  une  action  en  complainte  qui  prouve  sa  posses- 
sion lore  du  trouble,  pent  aussi,  pour  completer  sa  possession  annale,  joindre  A 

M  possession  celle  de  ses  auteurs. — Mathieu,  J Rondeau  vs  Charbonneau,  UK 

L,p.292. 


CHAPTER  THIRD. 

OF  THE  CAUSES  WHICH  HINDER  PRESCRIPTION,  AND  SPECIALLY  OV 
PRECARIOUS  POSSESSION  AND  OF  SUBSTITUTIONS. 

liBSOl.  Things  which  are  not  objects  of  commerce  cannot  be 
prescribed. 

Special  provisions  explanatory  of  the  present  article  are  to  be 
found  in  the  fourth  chapter  of  this  title. — -f  L.  9,  L.  45,  De  usurp,  et 
lisucap.;  Pothier,  Presc,  7,  2e  alin.;  Int.  tit.  14,  Orl,  n.  9  ;  Dunod, 
Presc.,  ch.  4,  12,  pp.  15,  80,  88,  89,  90,  91  ;  Delhommeau,  Regie  285  ; 
Henrya  liv.  4,  quest.  91  ;  Troplong,  Presc,  nn.  112  to  131 ;  C.  N.,  2226 
2232.    [I.  515  to  617.] 
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2202.  [Good  faith  is  always  presumed.] 

He  who  alleges  bad  faith  must  prove  it. — Pothier,  Presc:,  27,  28, 
36,  173,  206,  Possession,  9,  17, 18,  ProprUU,  244,  2ealin.,  340,  6ealin.; 
Dunod,  Presc,  part.  1,  eh.  8, 1  et  2  alin.  and  pp.  43-4 ;  Guyot,  R6p.,  vo. 
Presc,  a.  1,  §  5,  n.  6  ;  C.  N.,  2262,  2268.     [I.  617.] 

2208*  Those  who  possess  for  another,  or  under  acknowledg- 
ment of  a  superior  domain,  never  prescribe  the  ownership,  even  by 
the  continuance  of  their  possession  after  the  term  fixed. 

Thus  emphyteutic  lessees,  tenants,  depositaries,  usufructuaries 
and  those  who  hold  precfiudously  the  property  of  another  cannot 
acquire  it  by  prescription. 

They  cannot  by  prescription  liberate  themselves  from  the  oblig- 
ation of  paying  dues  attached  to  their  possession,  but  the  measure  of 
such  dues  and  any  arrears  thereof  are  prescriptible. 

Emphyteusis,  usufruct  and  other  like  proprietary  rights  are 
susceptible  of  a  distinct  ownership  and  of  a  possession  available  for 
prescription.  The  proprietor  is  not  hindered  by  the  title  which  he  has 
granted  from  prescribing  against  these  rights. 

He  who  hiis  been  put  in  definitive  possession  of  the  property  of 
an  absentee  only  begins  to  prescribe  against  him  or  his  heirs  or  legal 
representatives,  when  such  absentee  returns  or  his  death  becomes 
known  or  may  be  legally  presumed. — -jf  L.  25,  §  1,  De  adquirendd  vd 
amitt  poss. ;  Cod.,  L.  1,  Comrriunia  de  usucap. ;  Pothier,  ProprUte,  8, 
9,  10,  11,  12,  D^pdt,  67,  PrSt  A  usage,  47,  Nantissenient,  53,  Possession, 
13,  15,  31,  32,  33,  34,  60,  63,  Prssc,  27,  43,  44,  173,  Int.  tit.  14,  Qrl., 
nn.  9,  118,  Intr.  tit.  22,  nn.  10, 11, 12, 13, 14  ;  Guyot,  R4p.,  vo.Presc,  p 
308,  col.  2  ;  Prudhon,  Domaine  de  ProprUti,  11,  13,  495,  709,  710, 
Usufruit,  751,  752,  763 ;  Lamoignon,  Arritis,  tit.  29,  art.  2,  3 ;  Dunod, 
Presc,  ch.  7  ;  Troplong,  Presc,  518,  519  ;  C.  S.  L.  C,  ch.  4,  s.  10,  §  5, 
ch.  60,  ss.  1,  6  ;  C.  N.,  2236,  2239.  The  v.  d'Ess.  (Can.  Ed.)  p.  281. 
[I.  517.] 

2204.  Heirs  and  successors  by  universal  title  of  those  whom  the 
preceding  article  hinders  from  prescribing,  cannot  themselves  pres- 
cribe.— Pothier,  D^pdt,  67,  Prit  a  usage,  47,  Possession,  31, 33,  34,  63, 
Int.  tit.  22,  Orl,  n.  14  ;  C.  [N.,  2237.  Thev.  d'Ess.  (Can,  EA)  p.  281. 
[I.  517.] 

2205*  Nevertheless  the  persons  mentioned  in  articles  2203  and 
2204  and  also  persons  charged  with  a  substitution,  may,  if  their  tiUe 
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have  been  interverted,  begin  a  possession  available  for  prescription, 
dating  from  the  information  given  to  the  proprietor  by  notification 
or  other  contradictory  acts. 

Such  notification  of  title  and  other  contradictory  acts  only  avail 
when  made  to  or  in  respect  of  a  person  against  whom  prescription 
can  run. — Pothier,  Possession,  35,  Intr.  tit.  22,  OrZ.,  n.  14  ;  Guyot,  R^p., 
vo.  Presc,  pp.  323-4-5 ;  Dunod,  Presc,  pp.  37-38  ;  Troplong,  sur  art. 
2236, 2238 ;  Marcad^,  sur  do ;  Dalioz,  Jurisp.  G6n6rale,  vo.  Presc, 
p.  256,  nn.  10,  11,  12 ;  C.  N.,  2238;  Thev.  d'Ess.  (Can.  Ed.)  p.  281. 
[I.  517.] 

2206*  Subsequent  purchasers  in  good  faith,  under  a  transla- 
tory  title  derived  either  from  a  precarious  or  subordinate  possessor, 
or  from  any  other  person,  may  prescribe  by  [ten  years]  against  the 
proprietor  during  such  subordinate  or  precarious  holding. 

Third  pav-ties  may  also,  during  a  subordinate  or  precarious 
holding,  prescribe  against  the  proprietor  by  thirty  years  with  or 
without  title. — Cod.  L.  3,  §  3,  Convmunia  de  legatis  etfidei  ;  Th6venot- 
d^Essaules,  Substit,  877  to  911 ;  Ferri^re,  sur  117,  Paris,  p.  409,  n.  9  ; 
Ibid.,  sur  113,  Close  7,  n.  19  ;  C.  S.  L.  C,  c.  37,  s.  1,  §  3  ;  Pothier,  Sub- 
stitiUions,  pp.  541,  542,  551,  552 ;  Ord.  des  Substitutions,  tit.  2, 
art.  29;  C.  N.,  2239,  2257  ;  Thev.  d*Ess.  (Can.  Ed.)  p.  281.   [I.  519.] 

2207*  In  cases  of  substitution  prescription  does  not  run  against 
the  substitute,  before  the  opening  of  the  right,  in  favor  of  the  institute, 
nor  of  his  heirs  or  successors  by  universal  title. 

[Prescription  runs  against  the  substitute,  before  the  opening  of 
the  right,  in  favor  of  third  parties,  unless  he  is  protected  as  a  minor, 
or  otherwise. 

Any  substitute,  against  whom  prescription  thus  runs,  may  bring 
an  action  to  interrupt  it.] 

The  possession  of  the  institute  avails  the  substitute,  for  the  pur- 
poses of.  prescription. 

Prescription  runs  against  the  institute  during  the  time  of  his 
possession  and  in  his  favor  against  third  parties. 

After  the  opening,  prescription  may  begin  to  run  in  favor  of  the 

institute  and  of  his  heirs  and  successors  by  universal  title. — Th^venot- 

d'Essaules,  loc,  cit. ;  2  Bretonnier  sur  Henrys,  liv.  4,  ch.  6,  9,  19,  pp. 

245  et  seq. ;  Dunod,  Prescription,  p.  269;  Ferrifere  sur  117,  Paris, 

410,  n.  10  ;  C.  N.,  2241 ;  Thev.  d'Ess.(Can.  Ed.)  p.  282.    [I.  519.] 

22 
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2208*  No  one  can  prescribe  against  his  title,  in  this  sense  that 

no  one  can  change  the  cause  and  nature  of  his  own  possession,  excepfc 

by  interversion. — Pothier,  Possession,  31,  32,  33,  35 ;  Intr.  tit.  22,  Ok,, 

nn.  10,  11,  12 ;  Guyot,  R6p.,  vo.  Fresc,  part.  1,  §  6,  dist.  3  ;  Salvaing, 

Usage  des  fiefs,  c  94;   0.  N.,  2240 ;   Thev.  d'Ess.  (Can.  Ed.)  p.  282. 

[I.  519.] 

DECISIONS  :-»l.  In  an  action  concerning  property  which  had  been  sold  by 
a  grev4  de  substitution  and  to  which  the  thirty  years  prescription  was  pleaded,  ifc 
was  held  that  prescription  could  not  exist  in  the  face  of  the  admitted  character 

of  usufructuary  in  the  testator  at  the  time  he  sold.— Johkson,  J Ouy  vs  Giiy,  2 

L.  N.,  p.  110. 

2.  That  an  action  en  riintigrande  cannot  be  sustained  when  the  Pliuntiffby 
his  pleading  admits  that  his  possession  was  originally  precarious  and  fiuls  to 
establish  by  legal  evidence  that  the  nature  of  that  possession  became  converted 
into  that  of  a  usufructuary,  as  alleged  in  his  pleadings. — ^C.  R. — Rhieard  vs  Chieoiney 
24  L.  C.  J.,  p.  47. 

3.  Que  le  fermier  ou  locataire  d*une  terre  qui  nptifie  le  baiUeur  de  oette 
terre  qui  en  avait  6t6  en  possession  depuis  plus  de  dix  ans  auparavant,  que  lui,  le 
locataire,  est  proprieiaire  de  cette  terre,  et  qui  defend  en  mSme  temps  i  son  bail- 
leur  de  mettre  le  pied  sur  cette  terre,  trouble  par  \k  le  possesseur  et  lui  donne 
le  droit  de  se  pourvoir  contre  lui  par  action  possessoire,  et  que  dans  une  action 
possessoire  le  d^fendeur  peut  invoquer  des  titres  i  laTpropri6t6  dont  on  demands 
la  possession  dans  le  but  de  determiner  la  nature  et  la  quality  de  sa  possession^- 
G.  R. — Paquette  vs  Biaettey  11  R.  L.,  p.  485. 

2200.  A  person  may  prescribe  against  his  title  in  the  sense  that 
he  may  be  freed  by  prescription  from  an  obligation  he  has  contracted. 
— Authorities  under  preceding  article  and  Dunod,  Presc.,  part.  1, 
c.  8,  2e  alin. ;  C.  N.,  2241.  [I.  519.] 

2210,  Positive  prescription  by  thirty  years  takes  place,  for  the 
contents  of  corporeal  immoveables  in  excess  of  what  is  given  by  the 
title,  and  negative  prescription  takes  place  by  the  same  time  in  all 
cases,  in  diminution  of  obligations  which  the  title  imposes. 

In  the  matter  of  dues  and  rents,  the  enjoyment  of  more  than  the 
title  shews  a  right  to  does  not  give  rise  to  the  acquisition  of  such 
excess  by  prescription, — Pothier,  Constit,  de  rente,  149  et  seq. ;  Dunod, 
Presc,  part.  1,  c.  8,  dernier  alin. ;  Guyot,  R6p.,  vo.  Rente,  p.  144. 
[I.  621.] 
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CHAPTER  FOURTH. 


OF  CERTAIN  THINGS  IMPRESCRIPTIBLE  AND  OF   PRIVILEGED 

PRESCRIPTIONS. 


2211*  The  crown  may  avail  itself  of  prescription.  The  subject 
may  interrupt  such  prescription  by  means  of  a  petition  of  right,  apart 
from  the  cases  in  which  the  law  gives  another  remedy.  —  Chitty, 
Prm>g„  340 ;  C.  N.,  2227.  [I  621.] 

Among  privileged  persons,  the  privilege  taJces  eflTect  in  the  matter 
of  prescription. — Pothier,  Presc,  191 ;  13  Guyot,  R^p.  vo.  Privilege, 
p.  689 ;  Ibid.,  p.  340  ;  Dunod,  BisTis  d'Eglise,  p.  32  ,  Delhummeau, 
%le  276 ;  C.  S.  L.  C,  ch.  19,  s.  1,  §  2  ;  C.  N.,  2227.  [I.  621.] 

DECISIONS : — 1-  Held,  by  the  Superior  Court  : — ^That  the  crown  may  acquire 
property  by  prescription  of  thirty  years  and  upwards  and  that  the  real  owner 
mi^t  have  interrupted  prescription  by  a  petition  of  right,  a  remedy  which  might 
ha?e  been  used  as  well  in  the  colony  as  in  the  mother  country.  That,  in  this 
particular  case,  the  Plaintiff  had  a  vague  and  undefined  title  and  had  failed  to 
prove  the  possession  of  his  assignors.  That,  the  tract  of  land  claimed  in  the  case 
having  been  required  for  the  defence  of  the  country  and  used  for  thirty  years  and 
upwards  for  the  construction  of  the  fortifications  of  Quebeb,  could  not  be  claimed 
by  petitory  action.  Held,  by  the  Court  of  Appeals  : — That  the  tract  of  land 
claimed  by  the  Plaintiff,  having  been  required  for  the  defence  of  the  country  and 
Qsed  and  applied  for  more  than  thirty  years  for  the  erection  of  the  fortifications 
of  the  City  of  Quebec,  had  ceased  to  be  in  commercio  and  could  not  be  the  subject 
of  a  petitory  action. — ^Q.  B. — Laporie  A  Les  Principaux  Officiersde  VArtUlerie,  7 
L  C.  R.,  p.  4S6. 

2.  During  the  interval  that  the  Crown  held  a  property  surrendered  by  a 
leignior,  for  the  purpose  of  conunutation  under  the  statute  6  Geo.  IV,  cap.  59, 
before  the  issuing  of  the  letters  patent  re-granting  the  same,  prescription  ran  in 
favour  of  a  mere  squatter  in  actual  possession  of  such  property,  but  without  any 
title  whatever  thereto.—^.  'R.^-^Maedonald  &  Lambe,  9  L.  C.  J.,  p.  2S1.  (See  also 
holding  in  Privy  Council,  noted  at  0.  C.  2200  n.  5.) 

3.  That  before  the  Code  and  also  under  the  Code,  the  Crown  had,  under  the 
laws  in  force  in  (he  Province  of  Quebec,  the  right  to  invoke  prescription  against 
a  subject,  which  the  latter  could  have  invoked  by  petition  of  right. — Suprbmb 
CousT_CAeort^  &  The  Queen,  4  S.  C.  R.,  p.  1. 

2218*  The  rights  of  the  Crown  with  regard  to  sovereignty  and 
allegiance  are  imprescriptible. — Bacquet,  DishireThce,  c  7,  nn.  1,  2 ; 
Chopin,  Domaine,  liv.  3,  tit.  9,  n.  5 ;  Bosquet,  Diet,  des  domaines, 
vo.  Presc.,  n.  1 ;  Lemfidtre,  sur  Paris,  pp.  170-1  et  uhique  passim]  C.  N., 
2226.  [I.  521.] 
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2218*  Sea-beaches  and  lands  reclaimed  from  the  sea,  ports, 
navigable  or  floatable  rivers,  their  banks  and  the  wharfs,  works  and 
roads  connected  with  them,  public  lands,  and  generally  all  immove- 
able property  and  real  rights  forming  part  of  the  domain  of  the 
crown  are  imprescriptible. — 2  Ord.  de  Fontanon,  p.  1110,  Edit  dejuin 
1539  ;  Bacquet,  D^hirence,  ch.  7,  n.  4 ;  Dunod,  Presc,  pp.  71-4-5,  273, 
275 ;  Chopin,  Domaine,  liv.  3,  tit.  9,  n.  2 ;  Delhommeau,  Regie  8 ; 
Nouv.  Den.,  vo.  Domains,  §  8,  n.  1 ;  Ferri^re,  Diet,  de  droit,  vo.  Pesdu, 
p.  382 ;  Bosquet,  Diet,  des  dr.  dom.,  vo.  Presc,  n.  1 ;  Brodeau,  sur  Paris, 
art.  12,  nn.  10,  11 ;  Lemaitre,  sitr  Paris,  pp.  170-1 ;  Boucheul,  Biblioth., 
Vis.  Tiers  et  Danger,  c.  18,  dernier  alin. ;  Charondas,  BdpoTisea,  p.  500, 
n.  47 ;  Contrd  pour  la  Prescription  de  100  ans  ou  imm^moriale ; 
Bacquet,  D^hdrence,  c.  7,  nn.  6,  7,  8 ;  Pothier,  Presc,  288 ;  Loisel, 
Instit,  liv.  5,  tit.  3,  nn.  15,  16  ;  Chopin,  Domaine,  liv.  3,  tit.  9,  nn.  2, 

3,  6  ;  C.  N.,  2226,  538,  540,  541.  [1.521.] 

DECISION  : — ^During  the  interval  that  the  Crown  held  a  property  surrendered 
hy  a  seignior,  for  the  purpose  of  commutation  under  the  statute  6th  Geo.  IV, 
chap.  59,  hefore  the  issuing  of  the  letters  patent  re-granting  the  same,  prescrip- 
tion ran  in  favour  of  a  mere  squatter  in  actual  possession  of  such  property,  but 
without  any  title  whatever  thereto. — ^The  possession  of  such  squatter  dariDg 
such  interval  could  legally  avail,  in  favour  of  a  party  succeeding  him  in  the  pos- 
session of  the  property,  under  a  plea  of  a  thirty  yearns  prescription — Q.  B.— 
McDonald  A  Lamhtj  9  L.  C.  J.,  p.  281.  (See  the  holding  in  the  Privy  Counoilf 
noted  at  C.  C.  2200  n.  5.) 

2214.  The  rights  of  the  Crown  to  the  principal  of  rents,  dues, 
and  revenues  owing  and  payable  to  it,  and  to  the  capital  sums  accruing 
from  the  alienation  or  from  the  use  of  Crown  property,  are  also 
imprescriptible. — Authorities  under  preceding  article,  [I.  521.] 

S215.  All  arrears  of  rents,  dues,  interest  and  revenues,  and  all 
debts  and  rights,  belonging  to  the  Crown,  not  declared  to  be  impre- 
scriptible by  the  preceding  articles,  are  prescribed  by  thirty  years. 

Subsequent  purchasers  of  immoveable  property  charged  there- 
with cannot  be  liberated  by  any  shorter  period. — 1  Ferrifere,  mt 
Paris,  p.  312  ;  Pothier,  Intr.  tit.  14,  OrL,  n.  36  ;  Brodeau,  sur  Paiis, 
art.  12,  n.  10 ;  Lemaitre,  sv/r  Paris,  pp.  170-1  ;  Bosquet,  Diet,  des  dr. 
dom.,  vo.  Presc,  n.  2  ;  Journal  du  Palais,  11  Janvier  1673;  Pothier, 
Presc,  142 ;  Chitty  on  Prerogatives,  pp.  25-6 ;  Ba*cquet,  Ddshtrence, 
c.  7,  nn.  21,  29 ;  C.  N.,  2227.  [I.  521.] 

DECISION  : — ^The  Crown  can  recover  interest  where  a  private  individual 
would  be  entitled  to  it,  as  in  an  action  for  money  paid  under  a  written  contract 
on  account  of  a  third  person,  in  which  it  may  be  recovered  from  the  date  of 
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Benrice  of  process  of  the  Court.  Where  the  greater  rights  and  prerogatives  of  the 
Oown  are  in  question ,  recourse  must  be  had  to  the  public  law  of  the  Empire  by 
which  slone  they  can  be  determined  ;  but  where  its  minor  prerogatives  and 
interesU  are  in  question,  they  must  be  regulated  by  the  established  law  of  the 
place  where  the  demand  is  made. — Court  of  Appeals. — King  vs  Blacky  Stuart's 
Rep.  p.  324. 

2216.  Property  escheated  to  the  Crown,  by  failure  of  heirs, 
bastardy  or  forfeiture,  is  not  considered  as  incorporated  or  assimilated 
to  the  Crown  domain  for  purposes  of  prescription  until  a  declaration 
to  that  effect  is  made,  or  until  after  ten  years  of  enjoyment  and  actual 
possession,  in  the  name  of  the  Crown,  of  the  totality  of  the  rights  thus 
escheated  in  the  particular  case. 

Until  such  incorporation  or  assimilation,  such  property  continues 
to  be  subject  to  the  ordinary  prescriptions. — 1  Ord.  N6ron,  p.  442, 
Riglement  defiv,  1556  ;  2  Ihid.y  p.  84,  Edit  d'avril  1667 ;  Anc.  Den., 
vo.  Domaine,  nn.  1,  2,  tSO ;  Bacquet,  Ddsh^rence,  c.  7,  nn.  20,  21,  22 ; 
Donod,  Presc,  p.  275  ;  Bosquet,  Diet,  des  dr.  dom.,  vo.  Presc,  n.  1, 
4e  alin&i,  n.  2,  vo.  Domaine,  §  1,  n.  7  ;  1  Ferrifere,  sur  Paris,  p.  312, 
a  2 ;  Brodeau,  swr  Paris,  art.  12,  n.  11 ;  Lemaitre,  sur  Paris,  pp.  170- 
1;  Ferrifere,  Diet,  de  droit,  vo.  Presc,  p  411,  art.  3 ;  2  William  IV, 
c.  41 ;  3  Burge,  p.  36  ;  C.  N.,  2227.  [I.  523.] 

Amendmnent : — As  to  the  control  and  sale  of  escheats  and  pro- 
perty confiscated  to  the  Crowm,  see  R.  S.  Q.,  art.  1369  et  seq. 

DECISIONS  : — !•  Where  the  King  claims  possession  of  a  piece  of  land  in 

right  of  the  Crown,  the  Defendant  must  plead  title  and  prove  it K.  B.— ^ex  vs 

Lelitvre,  2  R.  de  L.,  p.  336. 

2.  Where  an  estate  is  claimed  d  litre  de  dSshSrenee  ou  d  Hire  de  bdtardise 
by  the  Crown,  the  creditors  of  the  estate  have  a  right  to  make  good  their  claims 
by  proceedings  for  an  account  against  the  curator  of  the  estate  before  it  can  be 

placed  beyond  their  reach  by  a  transfer  to  the  Crown. — Merboith,  J Attorney 

General  vs  Price^  9  L.  C.  R.,  p.  12. 

3.  Dans  le  cas  oCi  la  Couronne  demande  Renvoi  en  possession  d'une  succes- 
sion en  desh6rence  en  vertu  de  Particle  637  du  Code  Civil,  elle  doit  donner  avis 
de  cette  demande  dans  les  joumaux,  et  qu'&  defaut  de  ce  faire  sa  demande  sera 
deboutee.  Les  successions  en  dSsh^rence  appartiennent  d'apr^s  TActe  de  TAm^- 
riqae  Bntannique  du  Nord  de  1867  au  Gouvernement  Federal  et  non  aux  gou- 
▼emements  locaux. — ^Tasohbrbau,  J — Church  vs  Carouj  1  Q.  L.  R.,  p.  177. 

4.  An  escheat  is  one  of  the  sources  of  revenue  which,  as  a  minor  prerogative 
of  the  Crown,  was  yielded  up  to  the  respective  Provinces  now  confederated  into 
the  Dominion  of  Canada,  prior  to  the  union  of  the  Provinces  of  Cana  la,  Nova 
Sootia  and  New  Brunswick.  Such  escheat,  prior  to  the  said  union,  formed  p»rt  of 
the  revenues  of  the  respective  Provinces  in  which  they  arose.  All  territorial 
Crown  rights  and  privileges  possessed  by  the  late  Provinces  of  Canada,  Nova 
Scotia  and  New  Brunswick,  before  the  union  thereof  into  the  Dominion  of  Canada, 
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have  been  by  the  British  North  America  Act  given  to  the  several  Provinces  of 
Ontario,  Quebec,  Nova  Scotia  and  New  Brunswick. — ^Q.  B. — Attorney  General  of 
Quebec  S:  Attorney  General  of  the  Dominion  of  Oancidaf  2  Q.  L.  R.,  p.  236. 

2217*  Sacred  things,  so  lons^  as  their  destination  has  not  been 
changed  otherwise  than  by  encroachment,  cannot  be  acquired  by  pres- 
cription. 

Burial-grounds,  considered  as  sacred  things,  cannot  have  their 
destination  changed,  so  as  to  be  liable  to  prescription,  until  the  dead 
bodies,  sacred  by  their  nature,  have  been  removed. — Pothier,  Presc., 
7,  Posses,,  37  ;  Ferri^re,  sur  Paris,  tit.  6,  §  3,  n.  4,  et  vhique  pamm. 
[I.  523.] 

2218.  [Positive  prescription  of  corporeal  immoveables  not 
sacred,  and  negative  prescription  as  regards  the  principal  of  rents 
and  dues,  legacies  and  rights  of  hypothec,  take  place  against  the 
church  in  the  same  manner  and  according  to  the  same  rules  as  against 
private  persons. 

Purchasers  with  title  and  good  faith  prescribe  against  the  church 
by  ten  years,  whether  positively  or  negatively,  in  the  same  way  as 
against  private  persons. 

Positive  prescription  of  corporeal  moveables  not  sacred,  and  the 
other  negative  prescriptions,  including  that  of  capital  sums,  take  place 
against  the  church  as  against  private  persons,] — C.  N..  2227.  [I.  523.] 

2219*  The  right  to  tithes  and  the  rate  of  the  tithe  are  impres- 
criptible. Positive  prescription  by  thirty  years  runs  between  neigh- 
bouring rectors. 

Arrears  of  tithes  can  only  be  demanded  for  one  year. 

Tithes  must  be  paid  at  the  rector's  residence. — Ord,  mai  1679, 1 
Edits  et  Ord.  8.,  p.  231 ;  Arret  du  Go'iiseil  Supdrieur,  du  18  nov.  1705 ; 
Guyot,  R^p.,  vo.  Dimes,  pp.  22-3 ;  Lacombe,  vo.  Dixmes  ;  Brodeau,  sur 
Louet,  D.  9,  16,  17  ;  1  Henrys,  liv.  1,  Quest.  37,  38  ;  4  Dumoulin, 
Annot  in  Deer,,  p.  166  ;  Brillon,  vo.  Dixmes,  nn.  109,  166,  167  ;  Del- 
hommeau,  R^le,  274  ;  Ferrifere,  sur  Paris  tit.  6,  part  3,  n.  13,  and  on 
art.  124,  n.  19.     [I.  525.] 

ATnendments  : — Article  2219  shall  read  as  follows  : 

'<  2219.  The  right  to  tithes  and  the  rate  of  the  tithe  are  impre- 
scriptible. Positive  prescription  by  foHy  years  runs  between  neigh- 
boring rectors. 
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Arrears  of  tithes  can  only  be  demanded  for  one  year. 

Tithes  must  be  paid  at  the  rectors  residence."  C.  C,  2219  ;  42-3 
V,  c  16,  8.  3.— R.  S.  Q.,  art.  5850. 

DECISIONS  :^1-  Lob  dimes  en  Canada  6tant  portables  et  non  qu^rables,  les 
airlrages  peuvent  6tre  rgclam^s  et  recouvr^St  et  la  prescription  annale  invoqu6e 
par  les  d^fendeurs  n'est  ni  fondle  sur  I'usage  ni  sanotionn6e  par  les  lois  du  Ca- 
nada, du  moins  depuis  le  18  novembre  1705. — ^K.  B Blanehet  vs  Martinf  3  R. 

ddL,p.  73. 

2.  An  action  for  tithes  in  Canada  is  not  subject  to  the  prescription  of  one 
year.— ^ONDBLBT,  C.  J. — Brunei  vs  Detjardinsj  3  L.  C.  R.,  p.  81. 

3.  In  Canada  tithes  do  not  run  in  arrears.  The  action  claiming  such  tithes 
is  subject  to  the  prescription  of  one  year  and  the  party  from  whom  they  are 
claimed  is  not  held  to  tender  his  oath  that  he  has  paid  them.— >C.  R — Thiberge 
u  VUhoHy  3  L.  C.  R.,  p.  196. 

4.  Le  catholique  remain  qui  renonce  &  sa  religion  n*est  pas  tenu,  pour  dtr^ 
exempt  de  la  dime  a  Pavenir,  d'en  informer  son  cur6  par  acte  notari^,  ni  m^me 
|Mr  6crit  sous  seing  privS,  mais  un  avis  verbal  suffit.— II  n*est  m^me  pas  tenu  de 
Pen  informer  verbalement  s'il  pratique  ouvertement  une  autre  religion.^-iSioonB, 
J Soly  V8  Brunelle,  16  L  C.  J.,  p.  101. 

5.  A  person  ceasing  to  profess  the  Roman  Catholic  religion  must  notify  his 
cur/ in  writing  in  order  to  be  exempted  from  liability  for  church  dues. — ^Bbrthb- 
LOTy  J^^Gault  vs  DupuiSf  1  L.  C.  L.  J.,  p.  94. 

6.  Une  action  pour  dime  est  une  action  personnelle  r6elle,  et  la  Cour  des 
Gomnii^saires  est  incomp6tente  pour  en  connaitre,  auz  termes  du  statut  auquel 
eUe  doit  son  existence.^  Lejugement  d'une  Cour  de  Commissaires  qui  prend  con- 
naissance  d'une  action  pour  dime  est  radicalement  nul  et  n*a  pas  Tautorit^  de 
chose  jag^e. — ^La  dime  est  due  sur  les  terres  tenues  en  franc  et  commun  saccage 
dans  les  Cantons  comme  dans  les  autres  parties  du  pays.  Les  terres  nouvellement 
d^frich^es  ne  sent  pas  ezemptes  de  payer  la  dime  pendant  les  cinq  premidres 
ann6es  du  difrichement.  Le  droit  du  cur6  &  la  dime  n^est  pas  limits  &  la  valeur 
de  500  franes,  mais  il  a  droit  de  percevoir  la  dime  de  tous  les  grains  d^cimales 
produits  dans  la  paroisse. — La  dime,  due  avant  le  code,  s'arr^rage  et  n*est  pas  su- 
jette  &  la  prescription  annale. — ^Polbttb,  J.^^Eoy  vs  Bergerany  I  R.  C,  p.  245,  2 
R.  L,  p.  532. 

7.  Lands  held  in  free  and  common  soccage,  being  subject  to  the  laws  of 

England,  are  not  subject  to  tithes McCord,  J. — Refour  vs  SSaSeal,  M.  C.  R., 

p.  126. 

8.  Notwithstanding  the  Edict  of  1679  which  vests  the  tithes  of  a  parish  in 
the  Cbr^  holding  his  cure  in  perpetuity,  they  may  be  legally  claimed  by  the  priest 
in  possession  of  a  cure,  removable  at  the  will  of  the  bishop.  A  provision  in  the 
appointment  to  the  cure,  securing  a  portion  of  the  tithes  for  the  use  of  the  bishop 
does  not  prevent  the  curi  in  possession  from  being  entitled  to  the  tithes.  Where 
the  tithes  to  be  paid  are  only  to  amount  to  five  hundred  francs,  the  parishoners 
cannot  assume  the  right  of  Our  Sovereign  Lady  the  Queen  to  demand  the  surplus 
received,  or  plead  perception  by  the  curi  of  tithes  of  a  greater  yearly  value  .  C 
R — Duhault  vs  Paeaud,  17  L.  C.  R.,  p.  178. 

9.  In  an  action  by  a  priest  against  his  parishoner  for  tithes,  in  which  the 
Defendant  set  up  that,  as  he  rented  from  a  Protestant,  he  was  not  liable,  it  was 
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held  that  the  tithe  was  a  personal  debt  and  that,  as  far  as  Roman  Catholics  were 
concerned;  every  harvest  was  subject  to  tithes  on  the  value  of  the  harvest  reaped 
after  deduction  of  the  amount  of  the  rent. — Sicottb,  J. — Brissette  vs  Lareau,  6  R. 
L.,  p.  207. 

10.  La  dime  n'affecte  pas  le  fonds  et  n'est  payable  que  par  celui  qui  r^colte 
les  grains  et  un  propri^taire  catholique  d'une  terre  louee  soit  k  un  fermier  catho- 
lique  ou  k  un  protestant,  d  prix  d argent^  n'est  pas  tenu  de  payer  la  dime  au  ciui 
de  la  paroisse  pour  les  grains  reooltessur  sa  propria te  par  son  fermier. — Bj^lakobk, 
J. — Oaudin  vs  S tames f  20  L.  C.  J.,  p.  192. 

1 1.  Que  la  dime  est  due  par  celui  qui  a  r6colte  le  grain  et  non  par  celui  qui 
Ta  simplement  fait  battre  et  vanner.  Que  le  privildge  du  cur6  pour  la  dime 
eziste  sur  les  r^coltes  qui  y  sont  sujettes  tant  que  le  grain  reste  en  la  possession 
de  celui  qui  I'a  rScolte,  mais  se  perd  d^s  que  ce  grain  passe,  sans  fraude,  entre  les 

mains  d'un  acquereur  de  bonne  foi  pour  valable  consideration Q.  B Oaudin  & 

Elhier,  M.  L.  R.,  1  Q.  B.,  p.  37,  7  L.  N.,  p.  382. 

12.  That  when  a  portion  of  a  canonical  parish  civilly  constituted,  is  detached 
by  decree  of  the  bishop,  and  annexed  to  a  canonical  parish  not  civilly  constituted, 
the  tithe  is  due  by  an  inhabitant  of  the  dismembered  (tarish  to  the  new  curd- 
Under  the  old  law  of  France  prior  to  the  cession,  the  bishop  had  the  right  to 
create,  unite  or  divide  parishes  in  the  interest  of  the  church,  having  due  regard 
id  vested  rights,  and  this  condition  of  things  has  not  been  affected  by  the  laws 

enacted  by  the  Province  of  Quebec,  since  the  cession  of  Canada Q.  B Cadotis 

Ouimetf  M.  L.  R,  2  Q.  B.,  p.  211,  30  L  C.  J.,  p.  256 Simon,  J— 7  L.  N.,  p.  415. 

13.  Que  pour  Hre  tenu  au  paiement  de  la  dime,  il  faut  avoir  per^u  des  fruits, 
et  que  le  cur^  qui  poursuit  pour  dime  doit  prouver  que  le  defendeur  a  per^u  des 
fruits  de  la  propri^te  pour  laquelle  il  reclame  la  dime. — ^C.  R. — Seers  ds  Boursier^ 
15  R.  L.,  p.  344. 

A  discussion  on  the  question  of  d^mes  is  to  be  found  in  the  Themis,  vol.  4 
p.  178. 

2220*  Roads,  streets,  wharfs,  landing-places,  squares,  markets 
and  other  places  of  a  like  nature,  possessed  for  the  general  use  of  the 
public,  cannot  be  acquired  by  prescription,  so  long  as  their  destination 
has  not  been  changed  otherwise  than  by  tolerating  the  encroachment. 
— Authorities  cited  under  C.  C.  2201 ;  ff  L.  9,  De  vid ;  Dunod,  Fresc,,  c. 
12,  p.  74  ;  C.  N.,  538,  2227.     [I.  526.] ' 

DECISIONS  : — 1*  However  long  a  road  may  have  been  opened  and  used  by 
the  public,  no  right  is  thereby  acquired  and  the  proprietor  of  the  soil  can,  at 
any  time  when  a  prochs  verbal  is  made  recognizing  the  road  as  a  public  road, 
claim  to  be  indemnified  for  the  value  of  the  land. — MoCord,  J — Ex  parte  ioran, 
4  L.  C.  R.,  p.  52. 

2.  The  land  of  the  Appellants  had  been  bounded  in  rear  by  a  lane  known 
as  Blache  lane  from  A.  D.  1815  till  about  ten  years  before  the  institution  of  the 
present  action,  when  the  Defendant,  who  owned  land  on  the  opposite  side  of  the 
lane,  took  possession  of  that  part  of  the  lane  between  him  and  the  auteur  of  the 
Appellants,  and  thereby  prevented  access  to  the  Appellant's  land  in  rear  from 
the  lane.— if«/d,  in  appeal,  reversing  the  judionent  of  the  Court  below,  that  the 
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lane  was  a  public  street  and  thoroughfare  long  before  A.  B.  18.S4,  the  date  of  the 
acquisition  of  the  land  by  the  auteur  of  the  Appellants  ; — that  in  the  title  of  the 
Bespondent,  his  property  was  butted  and  bounded  in  front  in  part  by  the  said 
street,  and  did  not  extend  beyond  or  into  or  upon  the  said  street,  and  that  he 
has  unlawfully  made  the  obstructions  complained  of  by  the  Appellants  without 
right  or  title  by  him  so  to  do,  by  illegally  erecting  across  the  said  street  a  wooden 
fence  and  other  buildings  upon  the  said  street ; — that  the  Respondents  had  a 
right  of  action  to  have  the  obstruction  removed — In  the  case  submitted,  in  the 
absence  of  direct  evidence  of  a  particular  title,  a  lane  or  passage  recognized  as 
such  and  open  during  thirty  years  and  more,  will  be  considered  public  property, 
although  no  title  or  proci8  verbal  establishes  that  it  is  such  public  property. 
— Q.  B.— JbAn^on  d:  Archamhault,  14  L.  0.  K.,  p.  222,  S  L.  C.  J.,  p.  317. 

3.  A  writing  is  not  required  to  establish  that  property  has  been  abandoned 
to  the  public  for  use  as  a  public  street,  but  the  acts  from  which  a  dedication  or 
tbandonment  can  be  inferred  must  be  of  a  totally  unequivocal  character — 
The  fact  that  a  street  was  openly  used  by  the  public,  without  dispute  for 
upwards  of  ten  years,  as  a  highway,  and  that  the  corporation  of  the  city  exercised 
Tisible  ownership  by  constructing  a  side- walk  thereon  and  filling  in  a  swamp, 
more  than  ten  years  before  the  institution  of  the  action,  is  sufficient  proof  of 

dedication  by  the  proprietor Q.  B. — Guy  Ss  City  of  Montreal,  3  L.  N.,  p.  402,  25 

L.  C.  J.  p.  132 DoRioN,  J 9  R,  L.  p.  284. 

2221.  Any  other  property  belonging  to  municipalities  or  cor- 
porations, the  prescription  of  which  is  not  otherwise  determined  by 
this  code,  is  subject  even  when  held  in  mortmain,  to  the  same  pres- 
criptions as  the  property  of  private  persons. — [I.  525.] 


CHAPTER  FIFTH. 


OF  THE  CAUSES  WHICH   INTERRUPT    OR    SUSPEND   PRESCRIPTION. 


SECTION  I. — OF  THE  CAUSES  WHICH  INTERRUPT  PRESCRIPTION. 

2222.  Prescription  may  be  interrupted  either  naturally  or 
civilly. — ^Dargentr^,  sur  266  Bretagne,  vo.  Interruption,  cc.  4,  5,  6  ; 
Pothier,  Presc,  n.  38,  2  alin.,  152  ;  Bail  a  rente,  200  ;  Guyot,  R^p.,  vo. 
Interruption,  p.  489  ;  Dunod,  Presc,  p.  52  ;  C.  N.,  22  i2.     [I.  527.] 

2223.  Natural  interruption  takes  place  when  the  possessor  is 
deprived,  during  more  than  a  year,  of  the  enjoyment  of  the  thing, 
either  by  the  former  proprietor  or  by  any  one  else. — ffL.  5,  Be  umirp.: 
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Cod.,  L.  7,  §  5,  De  presc,  30  veL  40  ann.;  L.  5,  De  duohvus  reis ;  Dar- 
gentr^,  sur  266  Bretagne,  vo.  Interrupt.,  ch.  4  ;  9  Cujas,  coL  977,  D  ; 
Pothier,  Presc,  39,  40,  152,  Possession,  73,  74,  76,  76,  Bail  A  rente,  200, 
Int.  tit  14,  Orl.,  n.  23  ;  Guyot,  R^p.,  vo.  Interruption,  pp.  489,  490  ; 
Dunod,  Presc,  p.  62  ;  C.  N.,  2243.     [I.  627.] 

2224*  A  judicial  demand  in  proper  form,  served  upon  the 
person  whose  prescription  it  is  sought  to  hinder,  or  filed  and  served 
conformably  to  the  Code  of  Civil  Procedure  when  a  personal  service 
is  not  required,  creates  a  civil  interruption. 

Seizures,  set-off,  interventions  and  oppositions,  are  considered  as 

judicial  demands. 

No  extra-judicial  demand,  even  when  made  by  a  notary  or  bailiff, 
and  accompanied  with  the  titles,  or  even  signed  by  the  party  notified, 
is  an  interruption,  if  there  be  not  an  acknowledgment  of  the  right- 
Cod.,  L.  3,  De  aivaali  except ;  Dargentr^,  suf  266  Bretagne,  vo.  ItiUT' 
rupt,  c.  5,  n.  1  ;  9  Cujas,  col,  977,  D,  cd,  984-6  proem.,  et  text,  ad  I 
proBdictam  Cod  ;  Brillon,  vo.  Ajowmement,  n.  13  ;  Brodeau  sur  Louet, 
A  10,  n.  1  ;  2  Journal  du  Palais,  p.  673  ;  1  Journal  des  audiences,  liv. 
8,  c.  8  ;  Pothier,  OW.,  692,  696,  711,  Presc,  48,  50,  61,  152,  Constit  de 
rente,  141-2,  Intr.  tit.  14,  Orl.,  nn.  26,  44,  50  ;  Guyot  R^p.,  vo.  Inter- 
ruption,  p.  490 ;  Ferriere,  sur  113  Paris,  qlose  5,  nn.  6  to  11 ;  Troplong 
Presc,  561-2-3-4,  576,  584,  579  ;  Dunod,  Presc,  pp.  56,  66,  57  ;  Bro- 
deau, sur  113  Paris,  n.  4  ;  Lamoignon,  Arretis,  tit,  29,  n.  45  ;  C.  N., 

2244.  .  [I.  527.] 

DECISIONS  : — 1-  Qu^une  poursuite  prise  pour  les  premiers  verseinentsd^une 
creance  payable  par  termesi  emp^che  la  prescription  de  oourir  quant  auz  yerse- 
ments  subsequents  si  la  creance  entidre  a  6te  contest^e  et  maintenue. — C.  R.— 
Barreiie  vs  Commissaires  dCEcoles  pour  la  ParoUse  de  St.  Cyprien,  4  Th&nis, 

p.  49. 

2.  Uappelant  ayant  ^te  condamn6  par  jugement  de  la  Cour  Sup^rieure  & 
payer  k  un  nomme  Francis  McCaffrey  le  montant  d'un  billet  fait  k  I'ordre  de  Pin- 
tim^  et  endosse  par  ce  dernier  en  favour  de  Tappelant.  JugSj  par  la  Cour  d'Ap- 
pel,  infirmant  le  jugement  de  la  Cour  Sup^rieure,  que  la  demande  en  justice  et  le 
jugement  par  McCaffrey  centre  Pappelant,  ont  interrompu  prescription,  tant  a 
regard  de  I'intlmS  qu'a  regard  de  Tappelant.  Que  pour  recouvrer  de  Fintim^  les 
frais  payes  &  son  procureur  par  I'appelant  dans  Taction  intent^e  contre  lui  par 
McCaffrey,  Pappelant  aurait  dd  appeller  I'intime  en  garantie. — Q.  B. — Hart  dt 
Beauchemin,  1  Q.  B.  R.,  p.  307. 

3.  The  demand  was  in  three  counts:  1st  a  judgment  of  a  Court  in  the  Pro- 
vince of  Nova  Scotia,  2nd  Fromissary  Note,  3rd  Assumpsit.  The  plea  was  one  of 
prescription  of  five  years,  the  note  bearing  date  11  February,  1875,  payable  in  90 
days,  and  the  action  was  instituted  on  the  3rd  April  1882.  Per  Curiam.  lam  with 
the  Defendant  on  the  prescription.    The  judgment  was  a  foreign  judgment,  and 
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did  not  interrupt  prescription.  The  judgment  is  not  covered  by  C.  S.  L.  C;  cap. 
90  and  40  Vict.,  cap.  14  of  Quebec  is  posterior  to  the  note  under  consideration. — 
ToRRANOB,  J — Harris  vs  Almour,  5  L.  N.,  p.  376.^Q.  6. — M.  L.  R,,  2  Q.  B.,  p.  439. 


>•  A  demand  brought  before  a  court  of  incompetent  juris- 
diction does  not  interrupt  prescription. — Cod.,  L.  6,  De  duohns  reis : 
Papon,  Arrets,  liv.  12,  tit.  3,  n.  24  ;  2  Dumoulin,  p.  &S0,  Arret  102  ami 
note]  Journal  des  Audiences,  liv.  1,  cc.  1,  34,  p.  72;  Dunod,  Presc, 
pp.  56-7;  Pothier,  OW.,  696,  Presc,  51,  2e  alin.;  Ferrifere,  sur  113 
Paris,  glose  5^  n.  9,  in  fine;  Lamoignon,  Arr^tSs,  tit.  29,  art.  45; 
Troplong,  Presc,  nn.  696-8 ;  Contrd,  Cod.,  L.  pemdt.,  Ne  de  statu ; 
Chopin,  sur  Anjou,  p.  246  ;  Basnage,  sur  485  Normandie,  p.  320, 
in  fine ;  Despeisses,  pai-t.  4,  tit.  4,  n.  29,  3o ;  Le  Camus,  dans  Ferri^re, 

sur  Paris,  tit.  7,  §  4,  n.  14  ;  C.  N.,  2246.  [I.  627.] 

DECISION  : — ^That  a  judgment  obtained  in  a  foreign  country  upon  a  promis- 
sory note  made  therein,  ha?  the  effect  of  interrupting  prescription. — Q.  B. — Al- 
mour  V8  Harrisj  M.  L.  R.,  2  Q.  B.,  p.  439 ToRRAycB,  J. — 5  U  N.,  p.  376. 

2226.  Prescription  is  not  interrupted  : 

If  the  service  or  the  procedure  be  null  from  informality ; 

If  the  plaintiff  abandon  his  suit ; 

If  he  allow  peremption  of  the  suit  to  be  obtained; 

If  the  suit  be  dismissed. — Dargentr^   sur  Bretagne,  vo.  Inter- 

ruption,  cc.   6,  8,  nn.  10,   11 ;   Pothier,  Obi,  696,  Presc.,  53,    163, 

Intr.  tit.  14,   Orl.,  nn.  26,  60,  56;  Ferrifere,  sur  113  Paris,  glose  b, 

nn.  9, 11 ;  Brodeau,  sur  113  Paris,  n.  4  ;  C.  N.,  2247.  [I.  527.] 

DECISION  : — ^La  prescription  aura  son  cours,  nonobstant  une  instance  quoi- 
que  contestee  mais  p6rim^e,  dans  laquelle  certaines  admissions  de  la  dette  au- 
raient  pu  Stre  faites.— Monk,  J. — Halo  vs  0*Heir,  7  L.  C.  J.,  p.  79. 

2227*  Prescription  is  interrupted  civilly  by  renouncing  the 
benefit  of  a  period  elapsed,  and  by  any  acknowledgment  which  the 
possessor  or  the  debtor  makes  of  the  right  of  the  person  against  whom 
the  prescription  runs. — Cod.,  L.  7,  §  5,  De  presc,  30  vel,  40  ann, ;  L.  6, 
De  dtvobtis  reis ;  Dargentr^,  sur  266  Bretagne,  vo.  Interruption,  c.  6  ; 
9Cujas,  coL  971,  E;  Pothier,  Ohl,  692,  699,  700;  Comt  de  rente, 
143-4;  Intr.  tit.  14,  Orl,  nn.  44-6-6-7-8-9 ;  C.  N.,  2248.  [I.  629.] 

DECISIONS  : — 1  •  In  an  action  for  wages  as  purser  of  a  steamer  the  plea  of 
prescription  of  six  years  under  the  10-1 L  Vict.,  cap.  11,  is  a  good  plea  and  nO' 
interruption  of  prescription  is  made  out  by  proving  that  the  Defendant  told  the 
Plaintiff  that,  if  anything  was  found  to  be  due  to  him,  it  would  be  paid.-.MoNDE- 
LET,  J^^Siroiher  vs  Torrance,  8  L.  C.  R.,  p.  302. 

2.  In  proving  interruption  of  prescription  of  note,  a  letter  mentioning  a 
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note)  will  be  presumed;  in  the  absence  of  evidence  to  the  contrary,  to  refer  to 
the  note  alleged  to  be  prescribed. — ^C.  R — Thompson  vs  MeLeodf  1  L.  C.J.,p.  155. 

3.  To  an  action  on  a  promissory  note  the  prescription  of  five  years,  under  the 
12  Vict ,  cap.  22  was  pleaded.  The  Plaintiff  replied  that  the  prescription  did  not 
apply  to  the  note  in  question  and  called  in  the  Defendant  to  make  oath  of  pay- 
ment, under  the  34  Geo.  Ill,  cap.  2,  and  alleged  that  prescription  had  been 
interrupted  by  promises  to  pay  and  particularly  by  a  letter,  dated  the  13th  of 
March  1 847,  in  which  Defendant  recognized  the  existence  of  the  debt.  Issue  was 
joined  generally  and  the  letter  was  proved,  but  no  other  evidence  of  interruption 
of  prescription  before  the  date  of  the  action  was  adduced.  The  Court  held  that 
the  prescription  of  five  years  under  the  12  Vict.,  cap.  22,  applied  to  a  note  due 
before  the  passing  of  that  statute,  when  no  action  was  brought  within  five  years 
after  it  came  into  force,  and  that  the  Plain tifiP  had  failed  to  establish  by  legal  and 
sufficient  evidence  that  the  said  prescription  so  set  up  as  a  bar  to  the  action  was 
in  any  way  interrupted. — Smith,  J. — C6t6vs  Morrison^  2  L.  C.  J.,  p.  206,  8  L.  C.  R., 
p.  252. 

4.  The  payment  made  under  a  judgment  obtained  in  favour  of  one  of  the 
douairiers  by  the  proprietors  of  the  immoveable  burthened  with  dower,  does  not 
interrupt  the  prescription  vyith  respect  to  other  portions  of  the  dower  not  claimed 
and  such  payment  is  not  equivalent  to  the  renunciation  of  the  prescription  which 

may  already  have  been  acquired ^Taschbreau,  J Bisson  vs  Michaudf  12  L.  C. 

R.,  p.  214. 

5.  Defendant  having  said  within  the  five  years  immediately  preceding  the 
action,  upon  being  asked  for  payment,  that  he  believed  he  had  a  larger  account 

against  Plaintiff j  was  sufficient  to  interrupt  prescription Badoley,  J. — Delish 

vs  McGinniSf  4  L.  C.  J.,  p.  145. 

6.  Payment  on  account  of  a  promissory  note  within  five  years,  interrupts 
the  statutory  prescription,  notwithstanding  no  action  brought  within  that  period. 
Where  there  was  a  book  account  and  also  a  promissory  note,  and  accounts  stated 
had  been  rendered  including  both  and  charging  interest,  the  Court  will  not  strike 
off  the  interest  where  the  Defendant  had  not  pleaded  an  imputation  of  his  pay- 
ments as  against  the  note. — Smith,  J Torrance  vs  Philhin^  4  L.  C.  J.,  p.  287 

7.  Partial  payments  on  an  open  account  interrupts  the  prescription  under 
the  statute  of  limitations. — Monk,  J. — Benjamin  vs  Duchesnay,  5  L.  C.  J.,  p.  168. 

8.  Entries  made  in  a  book  by  a  creditor  of  a  payment  will  not  prove  inter- 
ruption of  pre8cription.^roRRAN0E,  J,^—Legault  vs  ViaUj  14  L.  C.  J.,  p.  56. 

9.  The  knowledge  by  a  donee  of  the  existence  of  a  hypothhque  on  the  pro- 
perty acquired,  at  the  time  of  his  acquisition,  does  not  constitute  him  in  bad  faith, 
and  he  can  therefore  invoke  the  prescription  of  ten  years.  In  the  present  case  the 
payment  made  by  the  donee,  in  part  extinction  of  the  hypoth^que,  did  notinte^ 
rupt  the  prescription. — Q.  B — Kaigle  <fe  Pierce,  15  L.  C.  J.,  p.  227,  1  R.  L.,  p.  697. 

10.  Un  paiement  ^-compte  du  capital  ou  de  Tinterdt  interrompt  la  prescrip- 
tion, et  dans  les  affaires  commerciales,  avant  le  Code,  la  preuvetestimonialeetait 
admissible.  Le  paiement,  toutefois,  doit  dtre  accompagn6  de  circonstances  de 
nature  a  justifier  le  jury  d'en  inferer  une  promesse  de  payer  la  balance.  Conse- 
quemment,  un  paiement  a-compte  fait  par  une  personne  qui  reclame  un  autre 
credit  de  £20  est,  dans  tous  les  cas,  une  reconnaissance  de  la  dette,  moins  £20.— 
C.  R. — Hall  vs  Devany^  3  R.  L.,  p.  453. 

11.  The  heirs  de  Beam'eu  were  collocated  on  the  proceeds  of  the  sale  of  the 
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real  estate  in  this  cause,  for  arrears  of  seigniorial  rents,  and  a  judgment.  Plaintiff 
claims  that  all  are  prescribed  except  five  years.  They  answer  that,  in  a  donation 
deed, Defendant  promised  to  pay  the  arrears  and  interrupted  the  prescription  and 
that  before  the  Code  they  could  claim  29  years  arrears  of  rents,  so  that  there 
remains  unprescribed  as  much  as  they  were  collocated  for.  The  deed  of 
donation  does  not  help  the  creditors,  as  no  amount  is  named  and  the  collocation 
is  reduced  to  $45,  each  to  pay  his  own  costs — Torrance,  J.—Lantkier  vs 
McDonald,  5  B.  L.,  p.  185. 

12.  The  short  prescriptions  referred  to  in  articles  2250,  2260,  2261  and  2262 
of  the  Civil  Code  are  liable  to  be  renounced  and  interrupted,  in  the  manner 
prescribed  by  art.  2227.~Q.  B Walker  <fe  Sweet,  22  L.  C.  J.,  p.  29. 

13.  La  prescription  cr66e  par  les  articles  2260  et  2267  du  Code  Civil  n*etant 
pas  seulement  une  pr^somption  de  payment  mais  une  d6ch§ance  centre  le  crean- 
cier  retardataire,  et  etant  une  pr^somptionjum  ei  de  jure  de  I'extlnction  de  la 
dette,  elle  n'admet  pas  de  preuve  oontraire  et  ne  pent  6tre  infirmee  par  la  dela- 
tion da  serment  d^cisoire.  Mais  dans  les  affaires  commerciales  ou  la  somme  ou 
valeur  dont  il  s'agit  n'exc^de  pas  $50,  on  pent  deferer  le  serment  k  la  partie  qui 
oppose  la  prescription  sur  Texistence  d*une  promesse  ou  reconnaissance  verbale 
oud'autre  interruption  ou  renonciation  qui  ne  lui  permet  pas  de  I'invoquer.  Aliter 
on  la  somme  ou  yaleur  exc^de  $50.— Casault,  J. — Fuchs  vs  Ligari,  3  Q.  L.  R., 
p.  II. 

14.  The  transmission  of  an  unsigned  account  in  a  letter  signed  by  the  debtor 
takes  the  case  out  of  the  statute,  C.  S.  L.  C,  cap.  67.— Supreme  Court. — Darling 
&  Brown.  21  L.  C.  J.,  p.  169,  1  S.  C.  R.,  p.  360.-^Q.  B 21  L.  C.  J.,  p.  92. 

15.  The  endorsement  of  payments  on  a  promissory  note  is  not  an  interrup- 
tion of  prescription.  The  limitation  of  five  years  operates  as  a  statute  of  repose 
which  extinguishes  the  debt,  and  nothing  less  than  a  new  promise  in  writing  can 
suffice  to  found  an  action  upon.     Any  endorsement  of  interest,  or  part  payment 

of  principal,  should  be  written  by  the  debtor  and  signed  by  both  parties 

Stuart,  J Caron  vs  Cloutier,  3  Q.  L.  R.,  p.  230. 

16.  A  tender  (not  accepted)  of  money  by  an  Insurance  Company,  in  settle- 
ment of  a  loss,  is  not  an  interruption  of  the  conventional  prescription  of  one  year 
under  the  policy. — Dunkin,  J. — Bell  vs  Hartford  Fire  Insurance  Co.,  1  L.  N., 
p.  100. 

17.  A  builder  can  recover  a  balance  of  an  account  after  the  lapse  of  five 
years,  to  which  prescription  is  pleaded,  when  his  declaration  sets  up  as  the  ground 
of  action  an  acknowledgment  of  the  debt  and  undertaking  to  pay  within  the  five 

years,  and  the  acknowledgment  and  promise  to  pay  is  proved.—JoHNsoN,  J 

Brunei  vs  Pinsonneault,  2  L.  N.,  p.  27. 

18.  That  the  knowledge  by  a  purchaser  of  the  existence  of  a  hypothec  in 
the  nature  of  a  constituted  rent  on  the  property  acquired,  such  hypothec  being 
formally  set  forth  in  the  deed  of  acquisition,  constitutes  him  in  bad  faith,  and  he 
cannot  invoke  the  prescription  of  ten  years ;  and  the  possession  of  his  widow 
after  his  death  (the  immoveable  having  been  acquired  during  the  marriage  with 
community)  and  of  his  son,  under  a  deed  of  donation  from  the  widow,  are  subject 
to  the  same  defect.--Q.  B^^Blain  d:  Vautrin,  23  L.  C.  J.,  p.  81. 

19.  The  verbal  testimony  of  one  who  was  agent  and  afterwards  testament- 
ary executor  of  the  debtor,  deceased,  cannot  be  received  to  prove  an  acknow- 
ledgment of  a  debt  of  the  succession  by  him  while  executor,  so  as  to  take  the 
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debt  out  of  the  operation  of  the  law  respecting  the  limitation  of  actions. — Q.  B. 
Pinsonneault  dh  Desjardinsj  24  L.  C.  J.,  p.  100|  3  L.  N.,  p.  29. 

20.  Qu'une  reconnaissance  verbale  d^un  compte  de  m^decin,  au-dessoas  de 
150  suffit  pour  en  interrompre  la  prescription — ^Meredith,  0.  J. — Benoit  va  B^an- 
ger,  6  Q.  L.  R.,  p.  195. 

21.  Interruption  of  prescription  is  effected  by  making  payments  on  an  open 
account ^Moussbau,  J — Cfuahing  vs  Bumsj  9  L.  N.,  p.  282. 

22.  That  the  mention  of  a  debt  by  a  debtor  in  the  inventory  of  the  succes- 
sion of  his  auUur^  is  an  acknowledgment  of  the  debt  which  has  the  effect  of  in- 
terrupting prescription. — C.  R. — Chrisiin  vs  Archambaulti  M.  L.  R.,  2  S.  C,  p.  391. 

23.  In  1831  the  Plaintiff  acquired  some  real  estate  which  he  occupied  for 
two  years,  when  he  left  for  the  United  States.  The  Defendant,  who  was  his  bro- 
ther, about  the  year  1840  took  possession  of  this  land,  made  extensive  clearings 
on  it  and  harvested  it  each  year  until  1880,  when  the  Plaintiff  returned,  and, 
being  unable  to  get  his  brother  to  restore  his  land,  he  took  a  petitory  action  for 
its  recovery,  to  which  action  the  Defendant  pleaded  the  prescription  of  thirty 
years.  The  proof  showed  the  Defendant  to  have  possessed  the  land  for  thirty 
seven  years,  but,  in  a  deed  passed  in  1854,  Defendant  had  described  certain  pro- 
perty therein  referred  to  as  being  bounded  by  the  land  of  his  brother,  the  Plain- 
tiff, and  the  Defendant,  it  was  shown,  was  accustomed  to  speak  regarding  the  land 
in  question  in  the  suit  ^' Si  monfrbre  revieni,  il  reprendra  sa  ierre  etpaiera  tnes 
iravaux^  Held: — ^That  the  deed  constituted  a  sufficient  acknowledgment  of  the 
right  of  the  property  in  his  brother  to  interrupt  prescription  and  that  the  words 
above  cited  showed  clearly  that  the  Defendant  had  never  occupied  as  proprietor. 
— RoDTHiER,  J. — Dufour  V8  Dufour,  10  L.  N.,  p.  300. 

24.  Que  lorsqu*une  personne  pensionne  pendant  plusieurs  ann6es  chez  une 
autre  sans  ne  lui  rien  payer,  mais  dans  son  testament  met  un  legs  de  $6.00  par 
mois  pour  sa  pension,  declarant  d'ailleurs  qu*elle  n'entend  payer  sa  pension  qu^& 
samort,  les  h^ritiers  de  ce  pensionnaire  d^funt  ne  peuvent  plaider  prescription  i 

une  action  en  recouvrement  de  cette  pension. — Papixbau,  J Mayer  vs  L^eUU, 

M.  L.  R.,  3  S.  C,  p.  190. 


A  judicial  demand  brought  against  the  principal  debtor, 
or  his  acknowledgment,  interrupts  prescription  as  regards  the  surety. 
The  same  acts  against  or  by  a  surety  interrupt  prescription  as  regards 
the  principal  debtor. — Pothier,  Ofei.,  665,  698  avec  Bruneman  et 
Catelan  contre  Duperrier  et  contre  Guyot,  vo.  Interruption,  p.  490  S 
Dunod,  Presc,  p.  60  :  Troplong,  Preac,  nn.  633-4-5 ;  C.  N.,  2250. 
[I.  529.] 

2229.  Renunciation  by  any  person  of  a  prescription  acquired 

does  not  prejudice  his  codebtors,  his  sureties,  or  third  parties. — Pothier, 

ObL,  699,  Const  de  rente,   145;  Troplong,   Presc,   nn.  629,  634-5-6. 

[I  529.] 

DECISION :— 'A  hypothecary  creditor  may  invoke  the  prescription  acquired 
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by  his  debtor  as  to  municipal  taxe«|  notwithstanding  the  renunciation  of  the 
debtor.^-C.  H^-^Cotnmistaires  cPEcoles  de  8t  Henri  vs  DesmarieaUf  6  L.  N.,  p.  82. 

S380.  Every  act  which  interrupts  prescription  with  regard  to 
one  of  joint  and  several  creditors  benefits  the  others. 

When  the  obligation  is  indivisible,  acts  of  interruption  with 
regard  to  some  only  of  the  heirs  of  a  creditor,  benefit  the  others. 

If  the  obligation  be  divisible,  even  when  the  debt  is  hypothecary, 
acts  of  interruption  in  behalf  of  some  only  of  such  heirs  do  not  benefit 
the  other  heirs.  In  the  same  case  these  acts  only  benefit  the  other 
joint  and  several  creditors  for  the  share  of  the  heirs  with  regard  to 
whom  such  acts  have  been  done.  In  order  that  the  interruption 
should  in  this  case  produce  the  full  effect  with  regard  to  the  other 
joint  and  several  creditors,  it  is  necessary  that  the  acts  which 
interrupt  should  have  been  done  as  to  all  the  heirs  of  the  deceased 
creditor. — Cod.,  L.  5,  De  duobus  reis  ;  Pothier,  Obi.,  260,  697  ;  Presc, 
54;  Cout,  dVrl,  Intr.  tit.  14,  nn.  27,  51 ;  C.  N.,  1199,  2249.    [I.  529.] 

DECISION  : — The  heir  at  law  of  a  person  who  had  acquired  an  immoveable, 
burthened  with  a  customary  dower,  from  h  husband  and  wife  during  marriage, 
acquires  the  prescription  of  ten  years  reckoning  from  the  date  of  the  decease,  of 
the  father  and  mother  of  the  douairiera.  The  payment  made  under  a  judgment 
obtained  in  favour  of  one  of  the  douairiers  by  the  proprietors  of  the  immoveable 
burthened  with  the  dower  does  not  interrupt  the  prescription  with  regard  to 
other  portions  of  the  dower  not  claimed  and  such  payment  is  not  equivalent  to  a 
renunciation  of  the  prescription  which  may  already  have  been  acquired. — Tas- 
CHBRBAir,  J. — BU9on  Ss  Michaudf  12  L.  C.  K.,  p.  214. 

22281*  Every  act  which  interrups  prescription  by  one  of  joint 
and  several  debtors,  interrupts  it  with  regard  to  all. 

Acts  of  interruption  with  regard  to  one  of  the  heirs  of  a  debtor, 
interrupt  prescription  with  regard  to  the  other  heirs  and  joint  and 
several  debtors,  when  the  obligation  is  indivisible. 

If  the  obligation  be  divisible,  even  when  the  debt  is  hypothecary, 
a  judicial  demand  brought  against  one  of  the  heirs  of  a  joint  and 
several  debtor,  or  his  acknowledgment,  does  not  interrupt  prescription 
with  regard  to  the  other  heirs ;  without  prejudice  to  the  right  of 
the  creditor  to  exercise  his  hypothec  within  the  proper  time  on  the 
whole  of  the  immoveable  property  charged,  for  that  portion  of  the 
debt  for  which  he  retains  his  right. 

In  the  same  case,  these  acts  only  interrupt  prescription  with 
regard  to  the  joint  and  several  codebtors  for  the  share  of  the  heir  who 
is  sued  or  has  acknowledged  the  right.  In  order  that  in  this  case  the 
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interruption  should  take  place  for  the  whole  with  regard  to  the  joint 
and  several  codebtors,  it  is  necessary  that  the  judicial  demand  or  the 
acknowledgment  should  take  place  with  regard  to  all  the  heirs  of  the 
deceased  debtor. 

Acts  which  interrupt  prescription  with  regard  to  the  debtor  do 
not  interrupt  the  prescription  by  a  third  party  holding  the  immoveable 
property  burthened  with  any  charge  or  hypothec  ;  they  affect  him  in 
the  sense  that  they  hinder  the  extinction  by  prescription  of  the  debt 
to  which  the  hypothec  is  attached. 

These  acts  against  the  holders  of  other  immoveables  or  of  other 
portions  of  the  same  inmioveable,  do  not  prejudice  the  holder  of  a 
separate  portion  of  the  propei-ty,  with  regard  to  whom  they  have 
not  taken  place. 

When  done  with  regard  to  one  joint  holder  of  undivided  pro- 
perty they  interrupt  prescription  with  regard  to  the  others. 

In  natural  interruption,  however,  it  suffices  that  one  of  the  pos- 
sessors of  undivided  property,  or  an  heir  of  one  of  them  should  have 
kept  useful  possession  of  the  whole  in  order  to  secure  the  advantage 
of  it  to  the  others. — Cod.,  L.  5,  De  duohus  reis ;  Paris,  115  ;  Pothier,  OW., 
272,  697,  Presc,  65,  56,  148,  Cout.  d'Orl,  Intr.  au  tit.  14,  nn.  27,  51 ; 
C.  N.,  1206,  2249.     [I.  529  to  631.] 

DECISIONS  ^— 1.  Qu'il  n'y  a  pas  soUdarite  entre  le  d^biteur  et  le  signataire 
d*un  billet  promissoire  que  ce  debiteur  a  donne  a  son  cr6ancier  comme  garantie 
collaterale  et  sflret^  du  paiement  de  sa  dette,  et  que  I'interruption  de  la  prescrip- 
tion faite  par  le  d6biteur  originaire  n'interrompt  pas  la  prescription  du  billet 

donn6  comme  siirete  collaterale  de  cette  dette. — Ma.thibu,  J Perrauli  vs  Dai- 

gneauU,  12  R.  L.,  p.  571. 

2.  L'appelant  ayant  etS  condamne  par  jagement  de  la  Cour  Sup^rieure  a 
payer  un  nomme  Mc  C.  le  montant  d'un  billot  fait  k  I'ordre  de  Tintime  et  par  lui 
endo3s6  en  favour  de  ^appelant  \—Jug6  ;•— Que  la  demande  en  justice  et  le  juge- 
ment  par  Mc  C,  contre  I'appelant  ont  interrompu  la  proscription,  tant  a  regard 
de  rintim^  qu'a  I'egard  de  Tappelant — Q.  B. — Hart  &  Btauchtmin^  1  Q.  B.  R^ 
p.  307. 

3.  Que  Taction  hypothecaire  n'interrompt  pas  la  prescription  4  regard  du 
debiteur  personnel,  qui  pent  intervenir  dans  cette  action  et  plaidor  la  prescrip- 
tion acquise  depuis  la  sigoification  de  Taction  au  tiers-detenteur. — ^Tasohbreah,  J. 
-^CiUde  MontriaL  vs  Murphy,  M.  L.  R.,  3  S.  0.,  p.  161,  31  L.  C.  J.,  p.  200. 

SECTION   II. — OF  THE  CAUSES    WHICH  SUSPEND  THE  COURSE  OF 

PRESCRIPTION. 

^2S^»  [Prescription  runs  against  all  persons,  unless  they  are 
included  in  some  exception  established  by  this  code,  or  unless  it  is 
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absolutely  impossible  for  them  in  law  or  in  fact  to  act  by  themselves 
or  to  be  represented  by  others. 

Saving  what  is  declared  in  article  2269,  prescription  does  not 
ran,  even  in  favour  of  subsequent  purchasers,  against  those  who  are 
not  bom,  nor  against  minors,  idiots,  madmen  or  insane  persons,  with 
or  without  tutors  or  curators.  Those  to  whom  a  judicial  adviser  is 
given  and  persons  interdicted  for  prodigality  do  not  enjoy  this 
privilege. 

Prescription  runs  against  absentees  as  against  persons  present 

and  by  the  same  lapse  of  time,  saving  what  is  declared  as  to  persons 

authoriased  to  take  provisional  possession  of  the  estate  of  an  absentee.] 

-Pothier,  ObL,  679,  683 ;  Prescription  22,  23 ;  C.  N.,  2251  ;  Thev. 

d'Ess.  (Can.  Ed.)  p.  282.  [I.  531.] 

DECISIONS.*—!  Prescription  of  ten  years  with  title,  to  the  effect  of  acquir- 
mg  the  proprietorship  of  an  immoveable;  does  not  run  during  the  minority  of  the 
party  to  whom  it  is  opposed Q.  B Devoyau  <k  Watson f  1  L.  C.  J.,  p.  137. 

2.  The  five  years  prescription  of  a  promissory  note,  under  the  12  Vict.,  cap. 
22,  sec.  31,  is  not  interrupted  by  the  Defendant's  absence  of  seven  or  eight  years 
from  Canada. — McCord,  J. — Darak  vs  Churchy  14  L.  C.  R.,  p.  295. 

3.  In  a  hypothecary  action  instituted  in  the  District  of  Montreal  in  respect 
of  a  property  situated  there,  by  a  party  who  has  always  resided  in  the  District  of 
Quebec,  the  prescription  of  two  years  was  available  to  the  Defendant,  the  Plain- 
ti£f  under  such  circumstances  being  considered  pr^^en^  within  the  meaning  of  the 
116th  article  of  the  Custom  of  Paris Q.  B Stuart  &  Blair,  2  L.  C.  J.,  p.  123. 

4.  La  prescription,  sous  Tancien  droit,  ne  courrait  pas  contre  les  mineurs 
maries  ou  non,  au  sujet  de  leurs  droits  immobiliers. — Chaonon,  J. — K4btri  vs 
Minard,  10  R.  L.,  p.  6,  23  L.  C.  J.,  p.  331 . 

5.  The  Defendant  had  been  the  tutor  of  one  of  the  Plaintiffs,  who  was  the 
sole  legal  representative  of  a  deceased  person,  and  among  other  assets  of  the 
estate  of  that  deceased  person  during  such  tutorship,  the  Defendant  had  posses- 
sion of  a  promissory  note  made  by  himself  and,  therefore,  due  by  him  to  that 
minor.  It  was  held  that  prescription  thereon  did  not  run  during  such  minority.^ 
C.  R.^Methot  vs  Du  Tremblayy  9  L.  N.,  p.  235,  12  Q.  L.  R.,  p.  251. 

2283*  Husband  and  wife  cannot  prescribe  against  each  other. 
— Pothier,  ObL,  680 ;  Intr.  tit.  14,  Orl.,  n.  39 ;  Lebrun,  Covwiun., 
liv.  3,  c.  2,  sec.  1,  dist.  1,  n.  29 ;  C.  N.,  2253.  [I.  531.] 

DECISION  : — La  prescription  des  reprises  matrimoniales  de  la  femme  qui  a 
obtenu  une  separation  de  biens  d*avec  son  mari  ne  court  pas  durant  le  manage 
et  pendant  qu'elle  est  sous  puissance  de  mari. — Le  legataire  universel  en  usufruit 
de  la  femme  s^par^e  de  biens  pent  exercer  telles  reprises  matrimoniales  contre 
la  succession  du  mari,  aprds  le  laps  de  trente  ans  ecoules  durant  le  manage  et 
depuis  le  jour  de  la  sentence  rendue.^MoNK,  J. — Oauihier  vs  MinMier,  7  L.  C. 
J.,  p.  320.— Q.  B.— 16  L.  C.  R.,  p.  181,  1  L.  C.  L.  J.,  p.  82. 
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2384.  Prescription  runs  against  a  married  woman,  whether  sep- 
arated or  in  community,  witii  respect  to  her  private  property,  includ- 
ing her  dowry,  even  when  her  husband  has  the  administration  of  it, 
saving  her  recourse  against  her  husband.  Nevertheless,  when  the 
husband  is  liable  as  warrantor  for  having  alienated  the  property  of 
the  wife  without  her  consent,  and  in  all  cases  where  the  action  against 
the  debtor  or  the  possessor  would  turn  against  the  married  woman, 
prescription  does  not  run  against  the  married  woman,  even  in  favor 
of  subsequent  purchasers. — Pothier,  ObL,  680,  Bail  d  rente,  206,  Puis- 
san^ie  du  mari,  79,  80;  Dunod,  Presc,  part.  3,  c.  3,  pp.  451-2 ;  Lebmn, 
Com.,  Jiv.  3,  c.  2,  sec.  1,  dist.  1,  nn,  16  to  30;  Arg,  d  contrario  <26  L  30, 
fragm ;  Omnis,  Cod.,  De  jure  dotiuum ;  C.  N.,  2254,  2256.     [L  581.] 

238S*  Neither  does  prescription  run  against  the  wife  during 
marriage,  even  in  favour  of  subsequent  purchasers,  with  respect  to 
dower  or  other  rights  of  survivorship,  nor  with  respect  to  the 
preciput  or  other  distinct  rights  which  she  can  only  exercise  after 
the  dissolution  of  the  community,  either  by  accepting  or  renouncingt 
unless  the  community  has  been  dissolved  during  the  marriage  ;  at  the 
time  of  which  dissolution  prescription  begins  against  the  wife,  as 
regards  the  rights  which  she  may  then  exercise  in  consequence  of 
such  dissolution. 

Saving  what  is  excepted  in  the  present  article,  prescription  ac- 
quired or  which  has  run  against  the  property  of  the  community  affects 
the  share  of  the  wife  who  accepts. — Paris,  117  ;  Pothier,  OU.  679 
Dunod,  Presc,  pp.  251-2 ;  2  Dumoulin,  sur  Bourbonnois,  art.  28,  p.  740 
Marcad6,  sur  2256,  n.  4  ;  Troplong,  nn.  767,  784  ;  C.  N.,  2255,  2256 
[I.  533.] 

DECISION  : — The  heir  at  law  of  a  person  who  had  acquired  an  immoveable, 
burthened  with  a  customary  dower/ from  a  husband  and  wife  during  marriage, 
acquires  the  prescription  of  ten  years  reckoning  from  the  date  of  the  decease,  of 
the  father  and  mother  of  the  douairiers.  The  payment  made  under  a  jadgment 
obtained  in  favour  of  one  of  the  douairiers  by  the  proprietors  of  the  immoveable 
burthened  with  the  dower  does  not  interrupt  the  prescription  with  regard  to 
other  portions  of  the  dower  not  claimed  and  such  payment  is  not  equivalent  to  a 
renunciation  of  the  prescription  which  may  already  have  been  acquired.-^TASCHB- 
RBAUy  J. — Bisson  V8  Miehaudf  12  L.  C.  R.,  p.  214. 

228G.  Prescription  of  personal  actions  does  not  run: 
With  respect  to  debts  depending  on  a  condition,  until  such  con- 
dition happens  ; — Cod.,  L.  7,  §  4,  De  prcesc,  30  vel.  40  ann, ;  Pothier, 
Ohl,  679.  [L  533. 
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With  respect  to  actions  in  warranty,  until  the  eviction  takes 
place ; — Pothier,  Success.,  ch.  4,  art.  5,  §  3,  dernier  alin^a.  [I.  533.] 

With  respect  to  debts  with  a  term,  until  the  term  has  expired. — 

Pothier,  OM.,  679 ;  Marcad6,  sur  art.  2257,  pp.  169,  170 ;  C.  N.,  2257. 

[1. 533.] 

DECISION  : — ^La  prescription  port6e  dans  les  articles  2261  et  2262  du  Code 

CiTil  n'est  6tablie  que  contre  les  cr^aoces  existantes  et  d6termiD6eS|  et  elle  ne 

oocurt  &  regard  d'une  cr6ance  qui  depend  d'une  condition  que  lorsque  la  condition 

aniye.«.C.  K,^-Karch  vs  Lemaire,  28  L.  C.  J.,  p.  233. — Sioottb,  J — 13  R.  L.,  p.  272. 

See  also  cases  noted  at  C.  C,  2240. 

3387»  Prescription  does  not  run  against  a  beneficiary  heir,  with 
respect  to  claims  he  has  against  the  succession. 

It  runs  against  ck  vacant  succession,  although  there  be  no  curator. 
-Pothier,  OK,  680,  684 ;  C.  N.,  2258.  [I.  533.] 

2288«  It  runs  dui-ing  the  delays  for  making  an  inventory  and 
deliberating.— Pothier,  Ohlig.,  684 ;  C.  N.,  2259   [I.  533.] 

22S9m  The  particular  rules  concerning  the  suspension  of  pres- 
cription with  regard  to  joint  and  several  creditors  and  their  heirs  are 
the  same  as  those  concerning  interruption  in  like  cases,  explained  in 
the  preceding  section. — [I.  533.] 


CHAPTER  SIXTH. 


OF  THE  TIME  REQUIRED  TO  PRESCRIBE. 


SECTION  I. — GENERAL  PROVISIONS. 

8S40*  Prescription  is  reckoned  by  days  and  not  by  hours. 

[Prescription  is  a<jquired  when  the  last  day  of  the  term   has 

expired  ;  the  day  on  which  it  commenced  is  not  counted.] — Pothier, 

Prescription,  102,  170 ;  Guyot,  R^.  vo.  Prescrip.  pp.  344,  345 ;  Dunod, 

Presc.,  pp.  115, 116  ;  C.  N.  2260,  2261.     [I.  533.] 

DECISIONS  : — 1.  The  long  preBoription  of  thirty  years  to  a  debt  by  obliga- 
ium  must  be  calculated  from  the  date  of  the  instrument,  if  it  be  payable  on 
demand.— JC.  B. — Young  vs  Stewart,  2  R.  de  L.,  p.  76. 
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2.  Prescription  runs  fram  the  time  when  a  debt  is  exigible  and  not  from  the 
date  of  the  deed,  whether  it  be  the  original  covenant  or  only  the  acknowledgment 

of  the  existence  of  the  debt. — Meredith,  C.  J Foriier  vs  Cantin,  17  L.  C.  R., 

p.  337. 

3.  The  prescription  on  a  promissory  note  does  not  commence  to  run  until 

after  the  expiration  of  the  last  day  of  grace Q.  B.^^Ste  Marie  ds  Stone,  5  L.  N., 

p.  322,  2  Q.  B.  R.,  p.  369. 

4.  In  an  action  for  slander  the  Defendant  pleaded  that  the  right  of  action 
was  prescribed  because  not  brought  within  one  year  of  its  committal,  but  it  was 
held  that  this  prescription  did  not  apply,  as  the  slander  complained  of  did 
not  come  to  the  knowledge  of  the  Plaintiff  until  a  short  time  before  the  action  was 
brought — C.  R — Denis  vs  Theoretj  27  L.  C.  J.,  p.  12. 

5.  Que  dans  une  poursuite  en  dommage  pour  libelle  contenu  dans  les  plai- 
doieries,  le  temps  de  la  prescription  annale  ne  commence  a  courir  qu*&  la  date 
du  jugement  final — Q.  B — Eall  <fc  City  of  Montr eal,  27  L.  C.  J.,  p.  129.— Con- 
firmed in  the  Supreme  Court,  12  S.  C.  R.,  p.  74. 

6.  Que  la  prescription  portee  dans  les  articles  2261  et  2262  du  Code  Civil 
n'est  ^tablie  que  contre  les  creances  existantes  et  determinees,  et  qu*elle  ne  coort 
k  regard  d'une  creance  qui  depend  d'une  condition,  que  lorsque  la  condition 

arrive.  (C.  C.  2236) — C.  R Karch  vs  Lemaire  dii  Si,  Germain^  28  L  C.  J.,  p. 

233.— SicoTTB,  J 13  R.  L.,  p.  272. 

7.  Que  lorsque  des  travaux  ont  ete  termines  post^rieurement  a  la  date  ou, 
suivant  contrat,  ils  devaient  I'etre,  la  prescription  ne  court,  contre  le  construe- 
teur,  pour  le  paiement  des  dits  travaux,  que  du  jour  de  leur  effection  complete. 

— Q.  B McGreevy  &  McCarron,  14  R.  L.,  p.  422,  12  Q.  L.  R.,  p.  373 Suprkmb 

Court.^13  S.  C.  R.,  p.  378. 

8.  Prescription  of  any  right  of  action  which  may  arise  out  of  a  pleading  does 

not  run  from  its  date,  but  from  its  disposal  by  the  Court Davidson,  J. — Bury  vt 

Corriveau  Silk  Mills  Co,,  M.  L.  R.,  3  S.  C,  p.  218. 

SJSJ41.  The  rules  of  prescription  in  other  matters  than  those 
mentioned  in  the  present  title  are  explained  in  the  particular  titles 
relating  to  such  matters. — [I.  533.] 

SECTION    II. —  OF   PRESCRIPTION    BY   THIRTY   YEARS,   OF   PRESCRIPTION 
OF   RENTS   AND   INTEREST,    AND    OF  THE   DURATION  OF 

THE   PLEA    OF   PRESCRIPTION. 


All  things,  rights  and  actions  the  prescription  of  which 
is  not  otherwise  regulated  by  law,  are  prescribed  by  thirty  years, 
without  the  party  prescribing  being  bound  to  produce  any  title,  and 
notwithstanding  any  exception  pleading  bad  faith.  —  Paris,  118  and 
authorities  cited  at  art.  2268  ;  Ferri^re,  sur  118  Paris,  Remarques  prA, 
and  n.  9  ;  Pothier,  Presc,  162-3-4, 172-3-4, 180  et  seq.,  278 ;  Guyot,  IMp. 
vo.  Presc,  pp.  369,  370,  372  ;  0.  N.,  2262,  475.  [L  535.] 
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DECISIONS  : — 1.  On  proof  of  30  years  possession)  the  party  is  not  bound  to 
produce  a  title  or  to  offer  any  evidence  to  show  that  he  held  animo  dotnini  or  de 
bonne  foi,  until  the  contrary  is  proved  by  the  Plaintiff.— K.  B — Seminary  of 
Quebec  vs  Patiersotij  Stuart's  Rep.,  p.  146. 

2.  A  eensitaire  who  was  been  in  possession  of  tlie  right  of  fishing  in  the 
rirer  St  Lawrence  in  front  of  his  property  for  thirty  years  and  upwards  and  whose 
titles  declare  that  he  is  the  proprietor  of  such  right,  may  bring  a  possessory  ac- 
tion when  he  is  disturbed  in  his  possession  without  being  obliged  to  produce 
the  titles  from  the  Crown,  such  titles,  as  far  as  third  parties  are  concerned,  being 
presumed. — ^Q.  B Gagnon  <fe  Hudon^  6  L.  C.  R.,  p.  242. 

3.  The  law  which  existed,  prior  to  the  passing  of  the  4  Vict.,  cap.  30,  estab- 
lished a  prescription  of  thirty  years,  and  not  merely  a  prescription  of  five  years, 
against  arrears  of  interest  upon  the  price  of  immoveable  property  sold.  In  the 
distribution  of  moneys  levied  by  the  sale  of  real  property,  the  vendor,  hailleur 
dejonds,  whose  claim  is  founded  upon  a  deed  passed  before  the  coming  into  oper- 
ation of  the  4  Vict,  cap.  30,  is  entitled  to  rank  for  all  the  arrears  of  interest  duo 
with  the  principal,  although  no  memorial  of  such  interest  was  ever  registered. 
The  7  Vict.,  cap.  22,  cannot  be  construed  so  as  to  have  a  retroactive  effect  and, 
consequently,  it  does  not  apply  to  a  constituted  rent  created  before  it  came  into 
force^.TASOHERBAU,  J. — Brown  vs  Clarkj  10  L.  C.  R.,  p.  379. 

4.  Twenty  years*  existence  of  a  fence  (elClure)  between  two  properties  can- 
not defeat  a  demand  en  homage Q.  B. — Devoyau  d:  Waison^  1  L.  C.  J.,  p.  137. 

6.  The  existence  of  a  fence  for  upwards  of  forty  yenrs,  as  a  dividing  line 
between  two  properties,  will  not  prescribe  either  the  right  to  institute  proceed- 
ings en  homage  or  the  right  of  the  lawful  owner  to  such  portion  of  the  property 
as  may  have  been  improperly  enclosed  by  such  fence.^MoNK,  J. — Fahrique  de 
Vhle  Perrot  vs  Ricard,  9  L.  C.  J.,  p  99. 

6.  In  the  case  submitted,  in  the  absence  of  direct  evidence  of  a  particular 
title,  a  line  or  passage  recognized  as  such  and  open  during  thirty  years  and 
more  will  be  considered  public  property,  although  no  title  or  proems  verhal 
establishes  that  it  is  such  public  property. — Q.  B. — Johnson  d:  Archamhanltf\^h, 
C.  R.,  p.  223. 

7.  When  it  is  proved,  in  a  petitor}'  action,  that  the  possession  of  the  Defend 
ant's  predecessors  in  the  occupation  of  the  land  claimed,  is  antecedent  to  the 
date  of  the  Plaintiff's  title,  although  the  Defendant  may  not  be  able  to  avail 
himself  of  such  possession  in  support  of  a  plea  of  prescription  of  thirty  years,  for 
want  of  a  title  thereto,  the  action  of  the  Plaintiff  will  nevertheless  be  dismissed. 
— Q.  B^^Sloddart  <k  Lefehvre^  8  L.  C.  J.,p.  31. 

8.  Action  en  homage  to  ascertain  the  boundary  line  between  the  contiguous 
properties  of  the  Plain  tiff  and  Defendant,  which  property  was  formely  one  lot,  and 
described  as  containing  between  140  or  150  acres.  This  was  afterwards  sold  in 
two  lota.  The  Plaintiff's,  the  Eastern  portion,  was  described  in  the  deeds  as  con- 
taining '*  90  acres,  more  or  less."  The  Defendant's,  the  Western  portion,  "  about 
fifty  acres ; "  but  the  descriptions  in  the  deeds  did  not  agree  as  to  the  way  the 
line  of  boundary  was  to  run.  The  effect  of  a  surveyor's  report,  which  the  Court  in 
Canada  homologated,  was  to  make  a  boundary  line,  by  which  the  Defendant  got 
61  acres,  and  reduced  the  Plaintiff's  to  82  acres.  Upon  appeal, — Held :  (reversing 
the  judgments  of  the  Superior  Court  and  the  Court  of  Queen's  Bench,)  that  those 
Courts  were  wrong  in  their  construction  of  the  deeds  and  evidence  as  to  the 
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boundaries,  the  rule  being  that,  if,  in  a  deed  conveying  land,  the  description  of 
the  land  intended  to  be  conveyed  is  couched  in  such  ambiguous  terms  that  it  is 
very  doubtful  what  was  intended  to  be  the  boundaries  of  the  land,  and  the  lan- 
guage of  the  description  equally  admits  of  two  different  constructions,  the  one 
making  the  quantity  conveyed  agree  with  the  quantity  mentioned  in  the  deed, 
and  the  other  making  the  quantity  altogether  different,  the  former  construction 
must  prevail. — Ktld^  further,  that  the  ^case  differed  from  a  conveyance  of  a  ce^ 
tain  ascertained  piece  of  land  accurately  described  by  its  boundaries  on  all  sides, 
with  a  statement  that  it  contained  so  many  acres, ''  or  thereabouts,'*  when,  if  the 
quantity  was  inaccurately  stated,  it  did  not  affect  the  transaction.  By  the  law  of 
Lower  Canada  the  term  of  prescription  is  thirty  years.  To  sustain  a  plea  of  pres- 
cription, the  evidence  must  show  peaceable,  uninterrupted  possession  and  owne^ 

ship  for  upwards  of  thirty  years. — ^Privy  Council Herrick  &  Sixby,  11  L.  C  J., 

p.  129,  4  Moore's  P.  C.  Rep.  [N.  S.],  p.  349 Q.  B.~.17  L.  C.  R.,  p.  146,  8  L.  C.  J., 

p.  324. 

9.  In  an  action  en  homage^  the  existence  of  a  fence  between  the  two  pro- 
perties for  upwards  of  30  years  before  action  brought,  entitles  the  Defendant  to 
claim  such  fence  as  the  legal  boundary  or  division  line  between  the  properties. 
Although  such  fence  be  so  constructed  as  to  form  an  irregular  encroachment  on 
the  Plaintiff's  land,  to  the  depth  of  about  7  feet  by  about  48  feet  in  length  along 
a  portion  of  the  line  of  division  between  the  properties,  and  although  the  title 
deed  of  the  Defendant  and  the  title  deeds  of  all  his  auteura^  show  the  line  of 
division  between  the  properties  to  be  a  straight  line,  throughout  its  entire  lengthy 
and  are  silent  as  to  the  encroachment^  and  although  Defendant's  possession  only 
dates  back  a  little  over  4  years,  he  nevertheless  can  avail  himself  of  the  posses- 
sion up  to  the  fence,  of  all  those  from  whom  he  derives  title  to  the  property 
described  in  the  deeds.  Verbal  evidence,  to  the  effect  that  the  fence  had  been 
for  upwards  of  30  years  in  the  same  line  as  it  was  at  the  time  of  the  action,  is 
sufficient,  although  it  be  proved,  that  such  fence  was  entirely  destroyed  by  fire  and 
remained  so  destroyed  for  upwards  of  a  year,  and  none  of  the  witnesses  testify 
to  having  seen  a  vestige  of  the  old  fence  after  the  fire,  or  to  having  been  present 

when  the  new  fence  was  built. — Q.  B Eglaugh  &  Montreal  General  Hospital, 

12  L.  C.  J.,  p.  39. 

10.  Action  by  seigneur  to  recover  possession  of  a  piece  of  ungranted  land 
forming  part  of  his  seigneuriCy  against  a  party  claiming  under  an  informal  deed 
from  one  who  had  no  title  deed,  but  who,  with  the  Defendant,  had  been  in  undis- 
turbed possession  for  thirty  years Held  (affirming  the  judgment  of  the  Court  of 

Queen's  Bench  for  Lower  Canada),  that  a  plea  of  prescription  of  thirty  years 
possession  was  a  bar  to  the  action,  as  lo.  it  made  no  difference  that  during  the 
time  of  such  adverse  possession  the  seigneur  had,  under  the  statute  6  Geo.  IV, 
c.  59,  for  the  extinction  of  feudal  and  seigniorial  rights  in  the  Province  of  Lower 
Canada,  surrendered  the  seigneurie  to  the  Crown  for  the  purpose  of  commating 
the  tenure  into  free  and  common  soccage,  the  issuing  of  the  Letters  Patent  re- 
granting  the  same  being  unoflatu  with  the  surrender  to  the  Crown,  and,  both  by 
the  ancient  French  law  in  force  in  Lower  Canada,  as  by  the  English  law,  pres- 
cription  ran  in  favour  of  a  party  in  actual  possession  for  thirty  years ;  and2o.  such 
adverse  possession  enured  in  favour  of  a  party  deriving  title  to  the  land  throng 
his  predecessor  in  possession. — Held,  further,  that  such  junction  of  possession  did 
not  require  a  title,  in  itself  translatif  de  propriiti,  from  one  possessor  to  the 
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other ;  but  any  kind  of  informal  writing,  aous  aeing  priv€j  supported  by  verbal 
evidence,  was  sufficient  to  establish  the  transfer. — Privy  Counoil. — McDonald  A 
Lambe^  4  L.  C.  K  J.,  p.  8,  11  L.  C.  J.,  p.  335,  17  L.  C.  R.,  p.  293,  4  Moore's  P.  C. 
Bep.  [N.  S.]  p.  486.— Q.  B 9  L.  C.  J.,  p.  281. 

11.  A  tenant  is  responsible  for  the  destruction  by  fire  of  the  leased  premi- 
ses, through  the  negligence  of  his  servants.  The  onus  probandi  is  on  (he  tenant 
to  prove  that  the  fire  was  not  the  result  of  negligence  on  the  part  of  his  servants, 
when  the  premises  are  burnt  whilst  in  their  occupation.  Prior  to  the  Code  no 
prescription  short  of  thirty  years  existed  against  the  landlord's  right  of  action.  ^ 
C.  ^^Allis  va  Foster,  15  L.  C.  J.,  p.  13. 

12.  Dana  la  designation  suivante  d'une  servitude  de  coupe  de  bois  donn^e 
par  un  p^re  ii  son  fils,  savoir :  '^  la  coupe  de  trois  quarts  d'arpent  de  bois  de  front 
*'  sar  la  profondeur  du  bois,  d,  prendre  sur  la  terre  des  donateurs,  au  dit  lieu  du 
"  quatridme  rang  de  Saint-Denis,"  les  caracteres  essentielsde  la  servitude,  savoir : 
la  nature,  P^tendue  et  la  situation,  soot  suffisamment  specifies  pour  constituer  la 
dite  coupe  une  servitude  sur  le  fonds  d'autrui.  Une  telle  servitude  de  coupe  de 
bois  ne  pent  dtre  presents  par  le  laps  de  trente  ans  6coul6s  depuis  la  date  de 
I'acte  de  donation  qui  Pa  cre6e,  mais  seulement  par  le  non  usage  pendant  trente 
ans.  Dans  Pespece,  la  preuve  d^montrant  que  le  demandeur  a  toigours  exploits 
oette  coupe  annuellement  depuis  sa  creation  par  le  dite  acte  de  donation,  qui  a 
M  dflment  enregbtre,  cette  servitude  n'est  point  prescrite,  et  le  D6fendeur, 

tiers  detenteur,  ne  pent  pr6tendre  en  dtre  Hbere. — Siootte,  J Archambault  vs 

ArekambcmU^  15  L.  C.  J.,  p.  297. 

13  In  a  case  of  mandat  under  the  civil  law,  the  only  prescription  that  can 
apply  is  that  of  thirty  years,  unless  the  Defendant  show  by  his  pleas  that  some 
exception  exists  in  his  favour. — Bbaudrt,  J. — Phillips  vs  Joseph,  16  L.  C.  J.,  p. 
103, 4  R.  L,  p.  71 ^Q.  B— 19  L.  C.  J.,  p.  162. 

14.  Le  homage  demand^  aura  lieu  suivant  les  cldtures  et  travaux  actuels, 
lorsqa'ils  existent  depuis  le  temps  requis  pour  acquerir  par  la  prescription  le  fonds 
sor  lequel  ils  sont  construits. — ^Q.  B. — Rieard  &  Fahrique  de  Ste- Jeanne  de  Chan- 
(o^lRL.,  p.  713. 

15.  Une  cloture  de  ligne  ou  de  division,  existant  entre  deux  heritages 
depuis  plus  de  trente  ans,  doit  servir  de  base  d.  un  bornage,  sans  6gard  aux  titres. 
— -ToRRANCB,  J.^^Patenaude  vs  Charron,  2  R.  L.,  p.  624,  17  L.  C.  J.,  p.  85. 

16.  L*action  d^un  fils  pour  faire  annuler  le  testament  de  sa  mdre  ne  se  pres- 
erit  que  par  trente  ans  ]  et  la  prescription  de  dix  ans  dScr6t6e  par  Particle  2258 

du  Code  Civil  ne  s'applique  pas  &  la  revocation  des  testaments.— Mackat,  J 

Dorion  vs  Dorian,  7  R.  L.,  p.  402 ^Q.  B 9  R.  L ,  p.  97. 

17.  Action  in  declaration  of  a  hypothec  for  Plaintiff's  part  in  the  price  of 
land  sold  by  voluntary  licitation  to  one  A.  G-.,  in  1833,  by  the  father  and  tutor  of 
Plaintiff  The  Plaintiff  was  married  in  1844,  and,  at  the  time  of  the  institution  of 
the  action  had  been  of  age  twenty-four  years.  Defendant  pleaded,  inter  alia,  that 
Plaintiff's  claim  was  extinct  as  she  had  been  married  upwards  of  thirty  years. 
EM: — That,  the  prescription  having  commenced  before  the  Code,  must  be 
regulated  by  the  law  before  the  Co  le  and,,  by  that  law,  prescription  did  not  run 
against  minors,  whether  married  or  not. — ^Chaonon,  J — H^ert  vs  Minard,  10  R. 
L,  p.  6. 

18.  In  an  action  in  declaration  of  a  hypothec  in  favour  of  Plaintiff,  to  which, 
tater  alia>,  the  prescription  of  thirty  years  was  pleaded,  it  was  AeZdthat,  under  the 
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law  previous  to  the  Code,  as  also  under  the  Ckxlei  the  minor  emancipated  by 
marriage  could  not  institute  an  immoveable  action  without  the  assistance  of  a 
curator  and,  on  the  same  principle,  prescription  did  not  run  against  minors  under 
such  circumstances Chagnon,  J — Hubert  vs  Bellerosej  23  L.  C,  J.,  p.  331. 

19.  A  loan  of  moneys  by  a  non- trader  to  a  commercial  iirm  is  not  a  ''  com- 
mercial matter  "  or  a  debt  of  a  <*  commercial  nature  "  and  therefore  the  debt  in 
question  in  this  case  could  be  prescribed  neither  by  the  lapse  of  six  years  under 
C.  S.  L.  C,  cap.  67,  nor  by  the  lapse  of  five  years  under  the  Civil  Code,  but  only 

by  the  prescription  of  thirty  years Supreme  Court Darling  &  Brown^  1  S.  C. 

R.,  p.  169,  21  L.  C.  J.,  p.  169.— Q.  B 21  L.  C.  J.,  p.  92. 

20.  A  road  which  has  been  used  by  all  parties  requiring  the  same  as  a  public 
road  for  thirty  years  and  upwards,  in  fact,  as  long  as  the  time  to  which  the 
memory  of  the  oldest  witnesses  examined  in  the  case  can  extend,  is  a  public  road 
under  the  18  Vict.,  cap.  100,  sec.  41. — ^C.  R. — Parent  vs  Daigle^  4  Q.  L.  R.,  p.  164. 

21.  In  an  action  concerning  property  which  had  been  sold  by  a  gr&i>6  de 
substitution  and  to  which  the  thirty  years  prescription  was  pleaded,  it  was  held 
that  prescription  could  not  exist  in  view  of  the  admitted  character  of  usufruc- 
tuary in  the  testator  at  t  he  time  he  sold.— Johnson,  J. —  Guy  vs  Guy,  2  L.  N.,  p. 
110. 

22.  The  only  prescription  applicable  to  arrears  of  cens  et  rentes  (made  rentes 
constituSesj  under  the  Seigniorial  Acts)  due  up  to  the  time  the  Civil  Code  of 
Lower  Canada  came  into  force,  is  that  of  thirty  years  and  the  prescription  appli- 
cable to  arrears  accrued  since  the  code,  that  of  five  years.— C.  R. — Bethune  vs 
Charlebois,  23  L.  C.  J.,  222,  2  L.  N.,  p.  135. 

23.  A  Defendant,  who  has  pleaded  the  prescription  of  thirty  years,  cannot 
avail  himself  of  the  possession  of  the  previous  possessor  unless  he  shows  that  there 
was  some  legal  connecting  link  between  them.^MEREDiTH,  C.  J,^^Butlervs  Ligarij 
7  Q.  L.  R.,  p.  307. 

24.  An  action  for  the  recovery  of  a  loan,  not  of  a  commercial  nature,  is  not 
prescribed  by  five  years  and  where  a  bon  or  note  has  been  given  in  acknowledg- 
ment of  such  loan,  which  bon  or  note  is  prescribed,  the  action  may  be  brought  on 
the  loan.  The  note,  if  prescribed,  cannot  serve  as  proof  of  the  claim,  which  must 
be  established  by  other  evidence.  (See  jurisprudence  cited  in  the  report  of  this 
decision.) — ^Taschbreau,  J. — McDonald  vs  Dillon,  6  L.  N.,  p.  291,  27  L.  C.  J.,  p- 
214.— C.  R.— 6  L.  N.,  p.  388. 

25.  The  right  of  disavowal  of  an  atterney^s  acts  is  only  prescribed  by  thirty 
years Supreme  Court — Dawson  <k  McDonald,  11  Q.  L.  R.,  p.  181. 

26.  Que  la  reclamation  d'une  compagnie  d'assurance  contre  le  feu  pour  reparti- 
tion imposee  sur  un  billet  de  prime  ne  se  present  que  par  trente  ans. — Loranobr, 
J. —  Giles  vs  Giroux,  13  R,  L.,  p.  652. 

27.  That  by  law  a  peaceable  possession  for  thirty  years  prevails  over  the 
limits  indicated  by  titles  or  by  measurement  and  also  over  posts  and  boundary 
marks  between  lots  and  other  tracts  of  land  and  confers  ownership  of  the  lands 
so  possessed  upon  the  possessor. — Wurtele,  J. — Cosgrove  vs  Magurn,  10  L.  N., 
p.  162. 

■  But  see  decision  in  Court  of  Review,  noted  at  C.  C.  2245. 

28.  An  immoveable  which  has  been  peaceably  and  uninterruptedly  held  by 
the  City  of  Montreal  for  upwards  of  seventy  years  with  the  tacit  consent  of  the 
parties  interested,  and  which  for  more  than  ten  years  of  that  period  had  been 
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used  as  a  public  square,  cannot  be  revendicated  by  an  in'iividual  claiming  to  be 

the  owner. — ^Privy  Council Ckejoigny  de  la  Chevrotihre  A  City  of  Montreal^  31 

L  C.  J.,  pp.  22  and  204,  10  L.  N.,  p.  42, 12  App.  Cas.  p.  617,  R.  A.  C.  p.  900 Q.  B 

6  L  N.,  p.  348. 

29.  The  municipal  taxes  of  the  City  of  Montreal  are  only  prescribed  by  the 
lapse  of  thirty  years B^langer,  J Guy  vs  NormandeaUj  21  L  C.  J.,  p.  300. 

30.  The  municipal  taxes  of  the  City  of  Montreal  are  prescriptible  only  by 

the  lapse  of  thirty  years ^Torrancb,  J. — City  of  Montreal  vs   Geddesj  5  L.  K., 

p.  203. 

31.  Les  cotisations  d'6cole  et  le  privilege  dont  elles  affectent  les  immeubles 

qui  en  sont  charges,  ne  se  prescrivent  que  par  trente  ans. — C.  H Beaudry  vs 

Hari.n  Q.  L.  R.,  p.  267. 

But  see  also,  as  to  prescription  of  taxes,  cases  noted  at  C.  C.  2250. 

2248.  Prescription  of  the  action  to  account  and  of  the  other 
personal  actions  of  minors  against  their  tiitora,  relating  to  the  acts  of 
the  tutorship,  takes  place  conformably  to  this  rule,  and  is  reckoned 
from  the  majority. — [I.  535.] 

DECISION  : — Que  I'intimee,  qui  a  laisse  ecouler  plus  de  dix  ans  depuis  la 
confection  d^un  inventaire  et  sa  majority,  sans  demander  I'annullation  du  dit  in- 
Tentaire  et  de  la  vente  mentionnee  dans  la  cause,  ne  pent  plus  prendre  aujour- 
d'hoi  d'action  pour  annuler  cette  vente,  la  prescription  de  dix  ans  s'appliquant 
Beule  en  ce  cas-ci  et  Taction  de  I'intim^e  se  trouvant  prescrite  en  consequence..— 

SuPMMB  Court Grigoire  &  GrSgoire,  9  L.  N.,  p.  410,  13  S.  C.  R.,  p.  319 Q.  B. 

Q.  B.  R,  p.  308,  12  Q.  L.  R.,  p.  32,  30  L.  C.  J.,  p.  286,  M.  L.  R.,  2  Q.  B.,  p.  228. 


2844«  If  a  title  be  shewn,  it  helps  to  establish  the  defects  of  the 
possession  which  hinder  prescription. — [I.  535.] 

2245.  [Prescription  by  thirty  years,  has,  in  all  prescriptible 
cases,  the  same  effects  as  that  by  a  hundred  years  or  as  immemorial 
prescription  formerly  had,  whether  as  regards  the  right,  or  for  cov- 
ering the  defects  of  title,  informalities  or  bad  faith.] — [III.  535.] 

DECISION : — Que  la  prescription,  en  fait  d^mmeuble,  est  rigoureusement  res- 
treinte  au  terrain  effectivement  poss^d^  et  occupe,  et  qu^en  dehors  de  cette  pos- 
session, les  titres  des  parties  conservent  n^cessairement  leur  empire,  quoique, 
oomme  consequence,  la  ligne  de  division  entre  des  heritages  dont  partie  est  sou- 
mise  k  la  prescription,  ne  se  trouve  pas  droite. — ^C.  R. — Cosgrove  vs  Magum,  16 
R.  L.,  p.  345. — ^WuRTBLB,  J. — 10  L.  N.,  p.  162.  (For  whose  holding  see  C.  C. 
2242,  n.  27.) 

22M6.  Any  person  who  is  in  possession  as  proprietor  of  a  thing 
or  a  right,  preserves,  by  reason  of  such  possession,  his  right  to  set  up 
by  plea  against  any  demand  in  revendication  of  such  thing  or  right, 
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all  such  grounds  of  nullity  or  other  grounds  as  tend  to  defeat  the 
action,  although  his  right  to  do  so  by  direct  action  may  have  been 
prescribed. 

In  personal  actions,  likewise,  the  defendant  may  effectively  plead 
all  grounds  tending  to  defeat  the  action,  although  the  time  during 
which  he  could  urge  such  grounds  by  direct  action  may  have  elapsed. 

The  foregoing  provisions  of  this  article  apply  only  to  such 
grounds  of  exception  as  strike  at  the  principle  of  the  action  and  des- 
troyed  it  at  a  time  when  no  acquired  prescription  could  prevent  them 
from  doing  so.  Thus  a  claim  prescribed  cannot  be  pleaded  in  compen- 
sation unless  the  compensation  had  taken  effect  before  it  was  pres- 
cribed, and  then  it  may  be  pleaded  [whether  the  claim  be  for  a  debt 
of  a  commercial  nature  or  for  any  other  cause.] 

The  adoption  of  the  groimds  of  such  plea  does  not  revive  the 
right  to  urge  them  by  direct  action. — Ferrifere,  sur  106  Paris,  nn,  1, 
2  ;  2  Henrys,  liv.  4,  9,  78 ;  Domat,  Legvrni  de  lect  liv.  44,  tit  4,  n.  11 ; 
Troplong,  Pre^c,  827  to  834 ;  7  TouUier,  n.  600 ;  Pothier,  OW.,  676 ; 
C.  S.  L.  C,  cap.  67,  s  5.  [I.  535  and  537.] 

DECISION :— Under  the  8Cth  and  87th  sections  of  the  Statute  of  the  12  Vict, 
ch.  38,  it  is  sufficient,  in  any  pleadings  to  allege  the  facts  upon  which  the  party 
intends  to  rely  in  plain  and  concise  language,  to  the  interpretation  of  which  the 
rules  of  construction  applicable  to  such  language  in  the  ordinary  tituisactions  of 
life  may  apply  and  no  form  of  words  is  necessary  to  express  the  same.  A  party 
may  plead  the  nullity  of  the  deed  on  which  a  demand  against  him  is  founded,  by 
exception,  and  neither  an  incidental  demand  or  a  direct  action  is  necessary  for 
that  purpose. — Q.  B. — Halcro  &  Delesdemiers,  2  L.  C.  R.,  p.  325. 

2247»  The  hypothecary  action  joined  to  the  personal  is  not 
subject  to  a  longer  prescription  than  the  latter  alone. — Ferrifere,  sur 
118  Paris,  ReTnarqiies  prdl.  and  nn.  12  to  16  ;  Dunod,  Presc,  p.,  308  ; 
Pothier,  HypotK  c.  3,  §  6  ;  C.  N.,  2262.     [I.  537.] 

DECISION  : — La  loi  cum  noiissimi  ne  fait  pas  partie  de  notre  droit C.  R—- 

D^lard  vs  Pari,  1  L.  C.  J.,  p.  27 1 . 


[The  term  attached  by  law  or  by  stipulation  to  a  right 
of  redemption  is  absolute  without  prescription  being  required. 

So  is  the  term  attached  to  the  right  of  a  vendor  to  take  back  an 
immoveable,  by  reason  of  non-payment  of  the  price.] 

The  right  to  redeem  rents  comes  from  the  law  ;  it  is  impre- 
scriptible—Paris, 120  ;  C.  S.  L.  C,  cap.  50,  ss.  1, 3.     [I.  537.] 

DECISION : — The  vendor  of  real  estate  has  a  revocatory  action  in  default  of 
payment  of  the  purchase  money,  whether  such  purchase  be  made  with  or  with- 
out delay.    The  stipulation  that  a  person  shall  pay  a  debt  to  a  third  party, 
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beoomee  a  perfect  delegation  by  the  registration  at  length  of  the  deed  containing 
the  Barney  under  the  8  Vict.,  cap  22,  sec.  6.  In  this  case,  the  vendor,  bailleur  de 
fondtf  who  has  not  registered,  can  demand  the  resiliation  of  the  deed  of  sale,  in 
default  of  payment  of  the  purchase  money  to  the  prejudice  of  a  subsequent  pur- 
duser,  who  has  undertaken  to  pay  him,  and  who  has  caused  his  deed  of  purchsse 
to  be  registered  at  length. — Q.  B. — Paienaude  Jc  Lirigi,  7  I^  C.  R.,  p.  66. 

2249.  After  twenty-nine  years  from  the  date  of  the  last  title, 
the  debtor  of  emphyteutic  dues  or  of  a  rent  may  be  obliged,  at  his 
own  cost,  to  furnish  the  creditor  or  his  legal  representatives  with  a 
renewal-deed. — Ferriere,  sur  118  Paris,  n.  19  ;  Marcad^,  on  art.  2263  ; 
C.  N.,  2263.     [I.  537.] 

22SO«  [With  the  exception  of  what  is  due  to  the  Crown,  all 
arrears  of  rents,  including  life-rents,  all  arrears  of  interest,  of  house- 
rent,  and  generally  all  fruits  natural  or  civil  are  prescribed  by  five 
years. 

This  provision  applies  to  claims  resulting  from  emphyteutic  leases 
or  other  real  rights,  even  where  there  is  privilege  or  hypothec. 

Prescription  of  arreara  takes  place  although  the  principal  be 
imprescriptible  by  reason  of  precarious  possession.] 

Prescription  of  the  principal  carries  with  it  that  of  the  arrears. — 
Pothier,  Cotwt.  d^e  rente,  138  ;  Guyot,  R^p.  vo.  Arrevages,  pp.  621,  622, 
Preac.y  pp.  410  et  seq.;  Ferrifere  sur  124-  Paris,  glo8e  3,  nn.  6, 7 ;  1  Bour- 
jon,  p.  310,  n.  35,  p.  328,  n.  40 ;  2  Bourjon,  p.  569,  n.  33,  p.  570,  nn.  42, 
43,  p.  571,  n.  45  ;  C.  S.  L.  C,  cap.  50,  ss.  1,  3,  cap.  37,  sec.  37  §§  1,  2  ; 
Pothier,  Const,  de  rente,  133-8-9  ;  Ord  de  Louis  XII,  1510  injine  ; 
Guyot,  Rep.  vo.  Arr^rageSy  p.  621  et  vhiqiie  passim  :  Dunod,  Presc, 
p.  169  ;  3  Henrys,  liv.  4,  9,  74,  nn.  2,  3,  6,  14  ;  Loyseau,  D^guerp.,  liv. 
1,  ch.  6,  n.  11  ;  Nouv.  Deniz.  vo.  Ar^drages,  §  6,  n.  2  ;  Ord.  1629,  art. 
142 ;  Guyot,  R^p.  vo.  Bail,  art,  16  ;  Lacombe,  vo.  Presc,  sec.  2,  n.  9 ;  C. 
N.,  2277.     [I.  539.] 

DECISIONS  ' — 1.  The  prescription  of  five  years  as  to  loyers  is  an  absolute 
prescription. — ^McCord,  J^ — Laurent  vs  Sievensotiy  1  R.  de  L.,  p.  190. 

2.  Arrears  of  house- rent  are  subject  to  the  prescription  of  five  years.^MBRE- 
DrrHy  J. — Svi^john  vs  Rossj  8  L.  C.  R.,  p.  509. 

3.  The  law  which  existed  prior  to  the  passing  of  the  4  Vict.  cap.  30,  established 
a  prescription  of  30  years  and  not  merely  a  prescription  of  five  against  arrears  of 
interest  upon  the  price  of  immoveable  property  sold.  The  7  Vict.,  cap.  22  cannot 
be  construed  so  as  to  have  a  retroactive  effect  and  consequently  it  does  not 
apply  to  constituted  rents  created  before  it  came  into  force.— -Tasohereau,  J. — 
Brown  va  Clarke^  10  L.  C.  R-,  p.  379. 

4.  The  prescription  of  five  years  established  by  the  142nd  article  of  the 
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Ordonnance  of  1629  against  arrears  of  house-rent  is  in  force  in  Lower  CSanada*— 
Semble,  it  ia  an  absolute  bar  to  the  action. — Badglbt,  J. — Delisle  vs  MeGinnu,  4 
L.  C.  J.,  p.  145. 

5.  Les  arr§rages  d'une  rente  constitute  pour  Pali^nation  et  le  prix  (f«ii 
immeuble  ne  sont  prescriptibles  que  par  30  ans.  La  vente  par  d^oret  de  cette 
rente  constitute  n'a  op^r^  aucune  novation  de  cette  rente  et  n*a  pas  eu  Teffet 
d'en  changer  la  nature — ^Monk,  J — Turcoite  vs  Papans,  7  L.  C.  J.,  p.  272, 15  LC. 
R.,  p.  153— Q.  B— 8  L.  C.  J.,  p.  152. 

6.  La  prescription  de  cinq  ans  ne  s'applique  pas  k  la  location  des  bancs 

d'eglise Monk,  J — Fabrique  de  la  paroisse  de  Ville-Mariede  MontrSalva  Minier^ 

8UC.J.,  p.  133. 

7.  The  prescription  of  five  years  against  arrears  of  interest,  under  art  2250 
of  the  Civil  Code  of  Lower  Canada,  does  not  apply  to  a  debt,  the  prescription  of 
which  was  commenced  before  the  Code  came  into  force. — Suprbmb  Coukt.— 
Darling  &  Brovmj  1  S.  C.  R.,  p.  361,  21  L.  C.  J.,  p.  169.— Q.  B— 21  L.  C.  J.,  p.  92. 

8.  Interest  accrued  before  the  coming  into  force  of  the  Code  is  not  subject 
to  a  shorter  prescription  than  thirty  years ;  interest  accrued  since,  though  on  t 
title  anterior,  is  subject  to  the  prescription  of  five  years — C.  R. — Smallfoood  ts 
Allaire,  2\  L.  C.  J.,  p.  106. 

9.  The  short  prescription  referred  to  in  articles  2250,  2260,  2261  and  2262  of 
the  Civil  Code  are  liable  to  be  renounced  and  interrupted,  in  the  manner 
prescribed  by  art.  2227 Q.  B — Walker  <t  Sweet,  21  L.  C.  J.,  p.  29. 

10.  Les  cotisations  scol aires  ne  sont  pas  des  rentes  annuelles  et  ne  sont  pas 
sujettes  a  la  meme  prescription  que  les  rentes  annuelles — C.  R. —  Ursulinei  des 
TroiS'Rivi^res  vs  Commissaires  dieole  de  la  Biviire'duLoup,  3  Q.  L.  R.,  p.  323. 

11.  The  arrears  of  rentes  constitutes  are  prescribed  by  five  years.  The 
renunciation  to  such  prescription  cannot  be  proved  by  parole  testimony,  when 
the  amount  demanded  is  over  $50. — 'M.ackjly,  J — Beihune  vs  CharleboiSj  2  L  X., 

p.  13. 

12.  Arrears  of  life  rent,  accrued  since  the  coming  into  force  of  the  Civil 
Code,  are  prescribed  by  the  lapse  of  five  years — Mackay,  J — Lemairevs  Patfmenif 
9  R.  L.,  p.  513. 

1 3.  Les  int6rets  annuels  sont  distincts  du  capital  dont  ils  proviennent  et 
que,  comme  tels,  ils  sont  regis  par  notre  Code,  quand  mdme  la  cr^ance  qui  y 

donne  lieu,  serait  ant^rieure  k  ce  Code Chagnont,  J — Hibert  vs  Menard,  23  LC. 

J.,  p.  331. 

14.  Interest  on  obli^tions  is  prescribed  by  five  years. — Rainvilli,  J.— 
Monichamps  vs  Ferras,  3  L.  N.,  p.  339. 

1 5.  A  vendor  of  an  immoveable  cannot  sue  hypothecarily  to  recover  arretrs 
of  interest  (beyond  five  years)  whereof  a  memorial  has  been  duly  registered  under 
the  provisions  of  C.  C.  2125 C.  R — MacDonald  vs  Lirigerj  26  L.  C  J.,  p.  303. 

16.  The  municipal  taxes  of  the  City  of  Montreal  are  only  prescribed  by 
thirty  years. — Belano£r,  J. — Guy  vs  Normandeau,  21  L.  C.  J.,  p.  300. 

17.  The  municipal  taxes  of  the  City  of  Montreal  are  prescriptible  only  by 
the  lapse  of  thirty  years. — Torrance,  J. — City  of  Montreal  vs  Oeddes,  5  L  N., 

p.  203. 

18.  That  the  privilege  of  the  Corporation  of  the  City  of  Quebec  for  assess* 
ments  and  taxes  is  limited  to  those  due  for  the  current  and  preceding  year  and 
that  the  said  corporation  have  no  general  hypothec  for  assessments  and  taxes 
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accnied  previously  to  those  for  which  they  have  such  special  privilege,  and  that 
the  personal  action  for  such  assessment  is  subject  to  the  prescription  of  five 
yeus..MERBDiTH,  C.  J Corporation  de  Quibec  vs  Vallerand,  10  Q.  L.  R,  p.  107. 

19.  Where  taxes  are  made  part  of  the  ren&  by  the  lease,  they  are  subject  to 
the  five  years  prescriptioQ.*^OHNaoN,  J. — Ouimet  vs  Rohillardj  27  L.  C.  J.,  p. 
227, 5  L  N.,  p.  8. 

20.  Que  les  cotisations  d'ecole  et  le  privilege  dont  elles  affectent  les  immeu- 
bles  qui  en  sont  charges,  ne  se  prescrivent  que  par  30  ans — C.  H — Beaudry  vs 
Hart,  11  Q.  L.  R,  p.  257. 

21.  Que  la  prescription  de  cinq  an*i  s'applique  aux  taxes  municipales. — 
AiTDRBVS,  J. — Corporation  de  LSHs  vs  LagutuXj  11  Q.  L.  R.,  p.  328. 

22.  Municipal  assessments  are  mcluded  under  the  term  *'  civil  fruits," 
which  are  prescribed  after  five  years. — Torrance,  J. — City  of  Montreal  vs  Robert- 
son^ M.  L.  R.,  2  S.  C,  p.  429,  31  L.  C.  J.,  p.  148. 

23.  The  collection  of  the  assessment  for  one  year  by  a  bailiff,  under  a  war- 
rant, is  not  a  bar  to  an  action  for  the  assessment  due  for  an  anterior  year 

year ^Torrakcb,  J. — City  of  Montreal  vs  Fleming,  M.  L.  R.,  2  S.  C,  p.  432. 

24.  Municipal  taxes  imposed  by  the  City  of  Montreal  are  prescribed  by  the 
lapse  of  five  years Gabon,  J City  of  Montreal  vs  Lyster,  31  L.  0.  J.,  p.  28. 

25.  Que  les  taxes  municipales  speciales  impo^ees  pour  la  construction 
d'^gouts  dans  la  Cit6  de  Montreal,  ne  sont  pas  des  taxes  ordinaires  et  n'entrent 
{MS  dans  la  categorie  des  fruits  civils  echeant  jour  par  jour,  et  que  par  suite  elles 
ne  sont  sujettes  d.  aucune  pr6scription  particulidre  et  ne  peuvent  se  prescrire 
que  par  trente  ans. — LorangbR;  J — Citi  de  Montreal  vs  Cuvillier,  M.  L.  R.,  3  S. 
C,  p.  265.  An  1  see  also,  as  to  prescription  of  taxe.**,  cases  noted  at  C.  C.  2242 
no.  29, 30  and  31. 

26.  In  an  action  brought  by  the  Appellant  to  recover  compensation  for  the 
ose  of  certain  lands  on  the  river  Chaudiere  occupied  by  K.  for  storing  logs,  attach- 
ing booms  in  sunmier  and  storing  booms  in  winter,  and  which  is  now  submerged 
by  means  of  a  dam  erected  by  K.  for  that  purpose,  and  made  use  of  for  about  five 
years  as  a  booming  ground  for  saw  logs  coming  down  the  river  to  the  mill:*,  pre- 
scription of  two  years  was  pleaded.  The  Court  held  that  the  prescription  of  five 
years  was  that  which  obtained  and  that  under  C.  C.  2188,  the  tribunal  was  bound 
to  give  effect  to  this  latter  term  of  prescription,  although  it  was  not  pleaded. — 

Svprbmb  Court Bredkey  &  Carter,  C.  D.,  p.  256 Q.  B. — 15  R.  L.,  p.  513 

Cabault,  .J 7  Q.  L.  R.,  p.  286. 

« 

SECTION    III. — OF   PRESCRIPTION   BY  SURSEQUENT   PURCHASERS. 

3351*  He  who  acquires  a  corporeal  immoveable  in  good  faith 
under  a  translatory  title,  prescribes  the  ownership  thereof  and  lib- 
erates himself  from  the  servitudes,  charges  and  hypothecs  upon  it  by 
an  effective  possession  in  virtue  of  such  title  [during  ten  years.]  — 
Paris,  113,  114,  115  ;  Pothier,  Prescr.,  125  et  seq.,  et  ninqiie  pcissim  \ 
C.  N.,  2265.  [I.  539.] 

DECISIONS: — 1.  In  the  matter  of  prescription  under  the  116th.  article  of 
the  Custom  of  Paris,  persons  residing  within  the  limits  of  the  same  custom  are 
reputed  present,  irrespective  of  the  jurisdiction  of  the  Courts  and  the  prescription 
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of  ten  years  runs  against  persons  residing  in  Lower  Canada,  although  in  diffiDrent 
districts— Q.  B.— ^^uar^  d:  Blair ^  6  L.  C.  R.,  p.  433. 

2.  A  purchaser  of  an  immoveable  who  has  been  put  into  possession  and  his 
had  his  title  registered,  may  invoke  the  prescription  of  ten  years  against  a  pn^ 
chaser  who  has  registered  his  title  previously,  but  who  never  was  in  possessioa— 
Q.  B Thouin  &  Leblancj  10  L.  C.  R.,  p.  370. 

3.  The  heir  at  law  of  a  person  who  had  acquired  an  immoveable  burthened 
with  customary  dower  from  a  husband  and  wife  during  marriage,  acquires  the 
prescription  of  ten  years  reckoning  from  the  decease  of  the  father  and  mother  of 
the  douairiers.  The  payment  made  unier  a  judgment  in  favour  of  one  of  the 
douairiers  by  the  proprietors  of  the  immoveable  burthened  with  dower  does  not 
interrupt  the  prescription  with  respect  to  the  portions  of  the  dower  not  claimed 
and  such  payment  is  not  equivalent  to  a  renunciation  of  the  prescription  which 
may  already  have  been  acquired. — ^Tascrerbau,  J. — Bisson  vs  Michaud,  12  L  C. 
R.,  p.  214. 

4.  In  an  action  en  homage^  the  existence  for  upwards  of  ten  years  of  a  wvr 
mitoyen  along  a  portion  of  the  division  line  between  two  properties,  and  of  t 
fence,  along  the  remaining  portion  of  such  division  line,  is  no  bar  to  the  Plaintifft 
right  of  action  where  it  is  established  by  the  surveyor's  report  that  the  wall  and 

fence  encroach  on  the  Plain  tifTs  property — M[ondblbt,  C.  J Hiaefarlane  vi 

Thayer,  2  L.  C.  J.,  p.  204. 

5.  Pour  prescrire  par  dix  ans  et  faire  les  fruits  siens,  il  suffit  que  le  tiers 
acqu6reur  ait  6t6  de  bonne  foi  au  moment  de  son  acquisition  ;  la  connaissanoe 
des  vices  de  son  titre,  ou  de  celui  de  son  auteur  survenue  au  tiers  d^tenteur 

depuis  son  acquisition,  ne  pent  vicier  sa  possession rx>RANOBR,  J^^-^Lepage  vt 

Chartiery  1 1  L  C.  J.,  p.  29. 

6.  Petitory  action  by  vendee  of  person  to  whom  land  was  patented.  The 
Defendant  having  proved  more  than  ten  years*  open,  uninterrupted  and  pesoe* 
able  possession,  under  title,  by  himself  and  predecessor.  Held : — ^That  he  had 
acquired  prescription,  and  the  Plaintiff's  action  could  not  be  maintained — ^Q>  6— 
Hogle  &  MeCorilly  2  L.  C.  L.  J.,  p.  108. 

7.  Parties  sued  hypothecarily  in  respect  of  property  held  by  them  in  virtae 
of  a  donation  from  the  debtor,  cannot  plead  the  prescription  of  ten  years,  if  they 
have  become  heirs  at  law  of  the  debtor  by  reason  of  his  death,  since  the  date  of 
the  donation,  and  have  not  renounced  his  succession. — Monk,  J.^^Berihelet  vf 
Dease,  12  L.  C.  J.,  p.  336. 

8.  The  knowledge  by  a  donee  of  the  existence  of  a  hypotlUque  on  the  pro- 
perty acquired,  at  the  time  of  his  acquisition,  does  not  constitute  him  in  bad 
faith,  and  he  can  therefore  invoke  the  prescription  often  years.  *ln  the  present 
case,  the  payment  made  by  the  donee,  in  part  extinction  of  the  hypothiquej  did 
not  interrupt  the  prescription. — ^Q.  B. — Kaigle  <t  Pierce,  15  L.  C.  J.^  p.  227. 

9.  Que  Pacquereur  d'un  immeuble  qui  invoque  contre  un  cr6ancierhypothe* 
caire  la  prescription  de  dix  ans,  doit  prouver  et  ^tablir  une  possession  utile  et  de 

bonne  foi  de  cet  immeuble  pendant  dix  ans C.  R Mitchell  vs  Champagne,  7 

Q.  K  R.,  p.  315,  5  L  N.,  p.  72. 

10.  That  the  knowledge  by  a  purchaser  of  the  existence  of  a  hypothec,  in 
the  nature  of  a  constituted  rent  on  the  property  acquired,  such  hypothec  being 
formally  set  out  in  the  deed  of  acquisition,  constituted  him  in  bad  £uth,  and  he 
could  not  invoke  the  prescription  of  ten  years  ;  and  the  possession  of  his  widow 
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ftfter  faU  death  (the  immoveable  haying  been  acquired  during  the  marriage,  with 
community)  and  of  his  son,  under  a  deed  of  donation  from  the  widow,  are  subject 
to  the  same  defect—- -Q.  B.— ^Zain  Jt  Vauirin^  23  L.  C.  J.,  p.  81. 

11.  Que  I'acqu^reur  d*un  immeuble  dont  le  titre  constate  Texistence  de  cer 
taines  hypothdques  affectant  Fimmeuble,  ne  peut  invoquer  la  prescription. — C.  R. 
—(No  name  or  date)  10  R.  L.,  p,  200. 

12.  That  the  actual  possession  of  ten  years  required  to  enable  a  purchaser 
in  good  faith  to  prescribe  against  a  hypothecary  debt,  must  be  exclusive  of  the 
actual  possession  of  the  personal  debtor.^).  R — Vaillaneourt  V9  Lessardj  9  L. 
N.,  p.  267. 

13.  That  in  this  case  the  Crown  had  purchased  in  good  faith,  with  transla- 
toy  titles,  and  had  by  ten  years  peaceable,  open  and  uninterrupted  possession, 
acquired  an-  unimpeachable  title.— Suprbmb  Court..— C%«vrt«r  &  The  Queen,  4  S. 
C.  R.,  p.  ] . 

14.  The  Seminary  conceded  certain  landa,  upon  the  condition  that  a  portion 
thereof  should  serve  as  a  road. — Held :  That  this  constituted  a  servitude  and 
that  the  Appellant's  possession  under  a  sherifiTs  title  for  upwards  of  ten  years 
without  molestation,  did  not  liberate  the  property  from  the  servitude,  as  it  held 
good  as  long  as  the  road  remained  open  and  used. — Privy  Coukciu — Dorian  A 
EeelMuiiques  du  SSminaire  de  8L  Sulpice,  5  App.  Cas.,  p.  362,  2  Q.  L.  D.  p.  703. 

2292.  A  subsequent  purchaser  of  dues  or  rents,  with  title  and 
in  good  faith,  prescribes  the  capital  thereof  by  means  of  an  inde- 
fective  enjoyment  during  [ten  years,]  against  the  creditor  who  has 
during  that  time  entirely  failed  to  enjoy  and  neglected  to  act. — Paris 
113,114;  Ferriere  sur  113  Pari.s,  glose  2  and  glose  3  n.  30;  Dunod, 
Preac,  p.  304 ;  Brodeau,  sur  113  Paris,  n.  1 ;  Duplessis,  Presc,  pp.  500, 
501.  [I.  541.] 

ftStSSm  It  is  sufficient  that  the  good  faith  of  subsequent  pur- 
chasers existed  at  the  time  of  the  purchase,  even  when  their  effective 
possession  only  commenced  later. 

The  same  rule  is  observed  with  regard  to  every  preceding  pur- 
chaser whose  possession  is  added  to  theirs  for  this  prescription. — 
C.  S.  L  C,  c.  37,  s.  5  §  2 ;  C.  N..  2269.  [I.  541.] 

DECISIONS  : — Four  prescrire  par  dix  ans,  et  faire  les  fruits  siensiilsuffit  que 
le  tiers  acquereur  ait  6t6  de  bonne  foi  au  moment  de  son  acquisition  ;  la  connais- 
■anoe  des  vices  de  son  titre  ou  de  celui  de  son  auteur  survenue  au  tiers  d^ten- 

teur  depuis  son  acquisition  ne  peut  vicier  sa  possession Loranger,  J. — Lepage 

u  Chartier,  11  L.  C.  J.,  p.  29. 

2.  The  knowledge  by  a  donee  of  the  existence  of  a  hypothique,  on  the  pro- 
perty acquired,  at  the  time  of  his  acquisition,  does  not  constitute  him  in  bad  faith 
and  he  can  therefore  invoke  the  prescription  of  ten  years.— Q.  B.^Kaigle  S 
Pierce,  15  L.  C.  J.,  p.  227. 

3.  The  knowledge  by  a  purchaser  of  the  existence  of  a  hypothec  in  the 
nature  of  a  constituted  rent  on  the  property  acquired,  such  hypothec  being  for- 
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mally  set  forth  in  the  deed  of  acquis! tion,  constitutes  him  in  bad  faith,  and  he 
cannot  invoke  the  prescription  of  ten  years  ;  and  the  possession  of  his  widow 
after  his  death,  (the  immoveable  having  been  acquired  during  the  marriage  with 
community),  and  of  his  son,  un^er  a  deed  of  donation  from  the  widow,  are  subject 
to  the  same  defect — Q.  B. — Blain<k  Vauirin,  23  L.  C.  J.,  p.  81. 

4.  Que  pour  prescrire  par  dix  ans  et  faire  les  fruits  siens,  il  suffit  que  le 
tiers-d6tenteur  ait  ^te  de  bonne  foi,  au  moment  de  son  acquisition  ;  la  connais- 
sance  des  vices  de  son  titre  ou  de  celui  de  son  auteur  survenue  au  tier8-d6tenteur 
depuis  son  acquisition  ne  peut  vicier  sa  possession. — C.  R, — Primeau  vs  GuMij 
30  L.  C.  J.,  p.  21,  14  R.  L.,  p.  255. 

3354.  A  title  which  is  null  by  reason  of  informality  cannot 
serve  as  a  ground  for  prescription  by  ten  years. — Dargentr6  sur  266, 
Bretagne,  vo.  Par  quelqiLe  litre,  nn.  5,  6 ;  Lemaitre,  sur  113  Paiis; 
Troplong,  sur  ai-t.  2217  ;  C.  N.,  22G7.     [I.  541.] 

3355.  After  prescription  by  ten  years  has  been  renounced  or 
interrupted,  prescription  by  thirty  years  alone  can  be  commenced.— 
Ferriere,  sur  113  Paris,  (/lose  3,  n.  30  ;  Pothier,  Hypoth.,  c.  3,  par.  6, 10 
alin(5a.     [I.  541.] 

3356*  Prescription  by  ten  yeai*s  and  the  other  lesser  pre- 
scriptions may  be  invoked  separately  against  the  same  demand 
together  with  that  by  thirty  years. — [I.  543.] 

3357*  In  cases  where  prescription  by  ten  years  can  run,  ea<;h 
new  holder  of  an  immoveable  burthened  with  a  servitude,  chai^  or 
hypothec,  may  be  obliged  to  furnish  a  renewal-title  at  his  own  cost— 
Ferriere,  sur  101  Parity,  n.  4  ;  Pothier,  Intr.  20,  Orl.  n.  53.     [I.  543.] 


SECTION  IV. — OF  CERTAIN  PRESCRIPTIONS  BY  TEN  YEARS. 

335^.  The  action  in  restitution  of  minors  for  lesion,  the  action 
in  rectification  of  tutors'  accounts  and  that  in  rescission  of  contracts 
for  error,  fraud,  violence  or  fear,  are  prescribed  by  ten  years. 

This  time  runs  in  the  case  of  violence  or  fear  from  the  day  it 
ceased  :  and  in  the  case  of  error  or  fraud  from  the  dav  it  was 
discovered. 

This  time  only  runs  with  regard  to  interdicted  persons  from  the 
day  the  interdiction  is  removed,  except  for  prodigals  or  persons  to 
whom  a  judicial  adviser  has  been  given.  It  does  not  run  against  idiots, 
madmen  and  insane  persons  although  not  interdicted.  It  does  not  run 
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against  minors  until  they  become  of  age. — Cod.  L.  7,  De  temporibvs 

in  integntm  ;  Domat,  liv.  3,  tit.  7,  sec.  4,  liv.  4,  tit.  6,  sec.  1,  n.  1  and 

sec  2,  n.  1 ;  Ord.  1510,  art.  46  ;  Ord  1535,  c.  8,  n.  30  ;  Ord.,  1539,  art. 

134 ;  Anc.  Deniz.,  vo.  ReaciTidant,  nn.  1,  14,  15,  16,  17,  18  ;  Mesl6, 

Minmt4s,c.  14,  nn.  9,  13,  14 ;  7  TouUier,  nn.  596  to  604;  C.  N.,  1304. 

[I.  543.] 

DECISIONS. — 1.  In  this  case  the  Superior  Court  held  that  all  transactions, 
acquittances  and  discharges  which  have  taken  place  between  the  tutor  and  the 
minonj  who  had  become  of  age,  founded  upon  an  incorrect  and  fraudulent 
inventory  and  without  a  faithful  inventory  being  made  and  without  accounts 
being  rendered  and  without  production  of  vouchers,  are  null  de  piano,  and  that 
the  action  rescisoire  in  such  case  is  not  prescribed  by  the  lapse  of  ten  years, 
when  there  is  deceit  and  fraud.  In  the  Court  of  Queen's  Bench  it  was  held  that 
the  action  en  nullitS  brought  by  the  Respondent  was  prescribed  by  the  period  of 
ten  years  since  the  passing  of  the  deeds  complained  of. — Q.  B. — Moreau  S  Moiz, 
7  L  C.  B.,  p.  147. 

2.  The  nullity  of  a  deed  by  reason  of  minority  or  fraud  can  only  be  set  up 
by  a  demand  en  reseision  against  all  the  parties  interested  and  within  ten  years 
irom  the  period  of  full  age. — Q.  B. — Sykes  <k  Shato,  15  L.  C.  K.,  p.  304. 

3.  An  adjudicaiaire  who  buys  at  a  sheriff's  sale  &Jief  described  in  the 
sherififs  advertisement  as  containing  400  arpents,  whereas  it  only  contained  188 
arpents,  has  an  action  against  the  Plaintiff,  to  whom  the  proceeds  of  the  sale 
went  as  mortgage  creditor,  to  recover  from  the  latter  the  excess  of  the  price  ; 
and  this  action  cannot  be  barred  by  any  prescription  short  of  ten  years. — Q.  B. — 
Derjardms  Ss  Banque  du  Peuple,  8  L.  C.  J.,  p.  106. 

4.  Une  personne  qui  a  achet6  d'une  autre  des  droits  successifs,  ne  peut,  dix 
ans  apr^  cette  acquisition,  etre  relev^e  des  obligations  qu'elle  a  contraotees  par 
Vacte  d'acquisition,  en  pr^tendant  que  les  droits  qui  lui  ont  6t6  vendus  lui  appar- 
tenaient  d^ja.  En  ce  cas  il  y  a  lieu  a  faire  Papplication  de  Particle  2258  du  Code 
Civil — C.  R. — Ray  vs  Moreau,  2  R.  L.,  p.  715. 

5.  Le  droit  de  demander  la  reseision  d*un  acte  de  vente,  pour  cause  d'er- 
reur,  se  present  par  dix  ans.  Uacqu^reur  d*un  ioomeuble  qui  a  6t6  trouble  par 
une  action  petitoire  intentee  centre  lui,  plus  de  dix  ans  avant  la  poursuite  pour 
le  p^ement  du  prix  de  vente  et  qui  n'a  pas  d^nonce  ce  trouble  a  son  vendeur, 
mais  a  plaid6  k  I'action  p6titoire,  n'est  pas,  pour  cela,  priv6  de  plaider  trouble,  et 
de  demander  avant  de  payer  que  ce  trouble  cesse,  ou  caution,  et  ce  droit  n'est 
pas  ^teint  par  la  prescription. — Routhibr,  J Wainright  vs  Le  Maire  etle  Con- 
ceit dela  vUle  de  Sorel,  5  R.  L.,  p.  668. 

6.  L*action  d'un  fils  pour  faire  annuler  le  testament  de  sa  mdre  ne  se  pres- 
crit  que  par  trente  ans,  et  la  prescription  de  dix  ans  d6cr6t6e  par  Particle  2258 
du  Code  civil  ne  s'applique  pas  &  la  revocation  des  testaments.  Le  testament  don t 
il  est  question  en  cette  cause  sera  annul6  comme  obtenu  par  la  fraude  et  les 
menaces  de  I'^poux  16gataire — ^Maokat,  J. — Dorian  V8  Dorion,  7  R.  L.,  p.  402. 

7.  And  it  was  held  in  Appeal  that  the  only  prescription  applicable  to  wills  is 
that  ofthirty  years  under  article  2242  of  the  Civil  Code. — Q.  B. — Dorian  &  Dorian, 
9R.L,p.97. 

8.  Que  la  prescription  de  dix  ans  ne  s'applique  pas  a  une  demande  eu  r^si- 

liation  ou  resolution  d'un  acte  simule. — Q.  B. — Dorian  <k  Dorian,  3  Q.  B.  R.,  p.  376. 
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9.  Qu'une  action  pour  faire  annuier  un  inventaire  rggalidrement  o]<m  en  jiu- 
tioe  se  prescrit  par  diz  ans  &  compter  de  la  date  de  la  dite  cloture. — ^Q.  B. — Qti- 
goire  Si  Qrigovtt^  30  L.  C.  J.,  p.  286,  4  Q.  B.  R.,  p.  308, 12  Q.  L.  R.,  p.  32,  M.  L  B., 
2  Q.  B.,  p.  228_Confirmed  in  Supreme  Court,  9  L.  N^  p.  410,  13  S.  C.  R.,  p.  319. 

2299*  After  ten  years,  architects  and  contractors  are  discharged 

from  the  warranty  of  the  work  they  have  done  or  directed. — Fe^ 

ri^re,  sur  113  Paris, glose  6,  n.  23;  Guyot,R6p.,  vo.  Architecte,  in  fine] 

Ferriere,  Diet,  de  Droit,  vo.  Garantie  ;  Anc.  Den.,  vo.  BdtimeTd,  n.  10 ; 

Nouv.  Den.,  eod.  verba,  §  7,  nn.  5  et  seq. ;  C.  N.,  2270.  [I.  643.] 
DECISIONS  -.—See  cases  noted  at  C.  C.  1688. 


SECTION    v. — OF   CERTAIN   SHORT    PRESCRIPTIONS. 

22ttO.  The  following  actions  are  prescribed  by  five  years : 

1.  For  professional  services  and  disbursements  of  advocates  and 
attorneys,  reckoning  from  the  date  of  the  final  judgment  in  each  case ; 

2.  [For  professional  services  and  disbursements  of  notaries,  and 
fees  of  officers  of  justice,  reckoning  from  the  time  when  they  became 
payable ;] 

3.  Against  [notaries,]  advocates,  attorneys  and  other  officers  or 
functionaries  who  are  depositaries  in  virtue  of  their  office,  for  the  recov- 
ery of  papers  and  titles  confided  to  them ;  reckoning  from  the  ter- 
mination of  the  proceedings  in  which  such  papers  and  titles  were  made 
use  of,  or,  [in  other  cases,  from  the  date  of  their  reception ;] 

4.  Upon  inland  or  foreign  bills  of  exchange,  promissory  notes,  or 
notes  for  the  delivery  of  grain  or  other  things,  whether  negotiable  or 
not,  [or  upon  any  claim  of  a  commercial  nature,]  reckoning  from 
maturity;  this  prescription  however  does  not  apply  to  bank-notes; 

6.  Upon  sales  of  moveable  effects  [between  n^n-traders]  or 
between  traders  and  non-traders,  these  latter  sales  being  in  all  cases 
held  to  be  commercial  matters  ; 

6.  [For  hire  of  labor,  or  for  the  price  of  manual,  professional  or 
intellectual  work  and  materials  furnished  ;  saving  the  exceptions  con- 
tained in  the  following  articles  ;] 

7.  For  visits,  services,  operations  and  medicines  of  physicians  or 
surgeons,  reckoning  from  each  service  or  thing  furnished.  As  regards 
whatever  is  sued  for  within  the  year,  the  oath  of  the  physician  or 
surgeon  makes  proof  as  to  the  nature  and  duration  of  the  services.— 
As  to,  §  1 ;  C.  S.  L.  C,  cap.  82,  sec.  34 ;  Pothier,  ObL,  725  ;  C.  N.  2272 
2273  ;  As  to  §  3  :  Pothier,  Oblig,  n.  726  ;  Guyot,  R^.,  vo.  Preac.,  358 
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362,  vo.  Procurev/r,  716 ;  C.  N.,  2276 ;  As  to  §  4:  C.  S.  L.  C,  cap. 
64,  ss.  30,  31 ;  Byles  on  Bills,  pp.  7,  273  ;  Imperial  Statute  21,  James 
1,  cap.  16,  a  3 ;  Chitty  on  Bills,  pp.  381  to  389 ;  C.  L.  3505  ;  Cod.  Com. 
189 ;  As  to  §  5 :  Ord.  25,  Geo.  Ill,  e.  2,  s.  10 ;  C.  S.  L.  C,  cap.  67,  ss. 
1, 2,  cap.  82,  ss.  17,18,  cap.  83,  s.  26,  Stuarts,  Rep.,  p.  44  ;  As  to§  7  : 
C.  S.  L  C,  cap.  71,  ss.  15,  16 ;  Ferri^re,  Diet,  de  droit,  vo.  M4decine ; 
Paris,  125 ;  C.  N.,  2272.  [I.  545,  547,  549.] 
Article  2260  shall  read  as  follows : 


"  2260*   The  following  actions  are  prescribed  by  five  years  : 
1.  For  professional  services  and  disbursements  of  advocates  and 

attorneys,  reckoning  from  the  date  of  the  final  judgment  in  each  case ; 
2  For  professional  services  and  disbursements  of  notaries  and 

fees  of  oflScers  of  justice.,  reckoning  from  the  time  when  they  became 

payable ; 

3.  Against  advocates,  attorneys,  notaries  and  other  officei's  or 
fonctionaries  who  are  depositaries  in  virtue  of  their  ofBice,  for  the 
recovery  of  papers  and  titles  confided  to  them,  reckoning  from  the 
termination  of  the  proceedings  in  which  such  papers  and  titles  were 
made  use  of,  or,  in  other  cases,  from  the  date  of  their  reception ; 

4.  Upon  inland  or  foreign  bills  of  exchange,  promissory  notes,  or 
notes  for  the  delivery  of  grain  or  other  things,  whether  negotiable  or 
not,  or  upon  any  claim  of  a  commercial  nature,  reckoning  from  mat- 
urity ;  this  prescription  however  does  not  apply  to  bank  notes  ; 

5.  Upon  sales  of  moveable  effects  between  non-traders,  or 
between  traders  and  non-traders,  these  latter  sales  being  in  all  cases 
held  to  be  commercial  matters; 

6.  For  hire  of  labor,  or  for  the  price  of  manual,  professional  or 
intellectual  work  and  materials  furnished,  saving  the  exceptions  con- 
tained in  the  following  articles  ; 

7.  For  visits,  services,  operations  and  medicines  of  physicians  or 
surgeons,  reckoning  from  each  service  or  thing  furnished. 

The  oath  of  the  physician  or  surgeon  makes  proof  as  to  the 

nature  and  duration  of  the  services.  "     C.  C,  2260  ;  32  V.,  c.  32,  s.  1  ; 

R.  S.  Q.,  art.  5851. 

DECISIONS : — Summary  of  decisions  noted  hereunder  : 


As  to  §  1 nn.    1 

"    «  §  2 «     2to    4 

•*    "  §4 «     5  to  38 


As  to  §  5 nn.  39  to  43 

"    "  §  6 «    44  to  45 

"    "   §  7 "    46  to  52 


Par  I.*—] .  In  an  action  for  the  recovery  of  an  attorney's  fees,  to  which  prescrip- 
tion was  pleaded,  it  was  held  that  the  prescription  laid  down  in  the  Statute  12  Vict., 
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cap.  44,  seo.  2,  is  not  an  absolute  prescription  and  a  plea  inToking  such  pra- 
scrip  tion  will  be  dismissed  on  demurrer,  if  by  such  plea  the  party  does  not  urge 
payment  and  tender  his  oath — TasohereaU;  J. — Boss  vs  Qutnn,  11  L.  C.  R., 
p.  175. 

Par.  2. — 2.  The  prescription  of  three  years  against  Clerks  of  Courts  must  be  sup- 
ported by  eiddence  that  final  judgment  was  rendered  in  each  and  every  case  for 
more  than  three  years  before  the  institution  of  the  action. — Bowen  &  Mbsbdith, 
J  J. — Perrauli  vs  Baequet,  1  L.  C.  R.,  p.  328. 

3.  A  prescription  against  bailiff's  fees  under  the  statute  12  Vict,  cap.  44  is 
absolute  and  it  is  not  necessary  to  support  the  same  or  tender  the  oath  of  the 
Defendant  as  to  payment — C.  R. — Lepailleur  vs  Scottj  6  L.  C.  R.,  p.  59. 

4.  Bailifis  are  officers  of  justice  whose  fees  are  prescribed  by  three  yean 
(now  five  years). — ^Taschbreau,  J. — HSberi  vs  Pentlandj  14  L.  C.  R.,  p.  155. 

Par.  4. — 5.  A  promissory  note,  payable  on  demand,  is  due  fiK>m  the  day  of  its 
date  and  prescription  runs  against  it  from  that  time. — C.  R. — Laroequevs  Andretf 
2  L.  C.  R.,  p.  335. 

6.  The  maker  of  a  promissory  note  may  set  up  in  compensation  to  the 
payee  and  bearer  of  such  note,  another  note  made  by  the  same  payee  more  than 
^Y^  years  previous,  but  endorsed  to  the  maker  of  the  first  note  before  the  expi- 
ration of  the  time  required  for  the  prescription  thereof.  In  such  case,  prescription 
cannot  be  invoked.  Such  compensation  takes  place  without  any  notice  of  the 
endorsement  and  transfer  of  the  note  set  up  in  compensation  being  required. 
The  date  appearing  on  such  endorsement  is  sufficient  evidence,  in  the  absence  of 
contradictory  proof,  and  when  it  is  not  specially  denied. — Q.  B. — Hays  &  D<uidf 
3L.C.R.,  p.  112. 

7.  No  prescription  exists  as  to  a  promissory  note  due  and  payable  more 

than  five  years  before  the  coming  into  force  of  the  Act  12  Vict.,  cap.  22 C.  R^ 

Wing  vs  Wing,  4  L.  C.  R.,  p.  261. 

8.  The  prescription  of  five  years  against  a  promissory  note  acquired  before 
the  coming  into  force  of  the  Statute  12  Vict.  cap.  22,  may  be  pleaded  to  an 
action  for  the  recovery  of  such  note,  notwithstanding  the  repeal  of  the  34  Geo. 

Ill,  cap.  22,  under  which  the  said  prescription  has  been  acquired, Q.  B Olaek- 

meyer  <k  Perrault,  4  L.  C.  R.,  p.  397. 

9.  In  an  action  for  the  recovery  of  a  promissory  note,  made  in  1824,  brought 
in  December  1853,  the  plea  that,  at  the  time  of  the  institution  of  the  said  action, 
more  than  five  years  had  elapsed  since  the  note  became  due  and  that,  therefsre, 
the  said  note  must  be  taken  and  considered  to  be  paid  and  discharged,  is  a  good 
plea  under  the  12  Vict.,  cap.  22 — Q.  B. — Hoyle  <k  Torraneef  7  L.  C.  R.,  p.  312. 

10.  The  prescription  of  five  years,  under  the  first  part  of  the  31st.  section  of 
the  12  Vict.,  cap.  22,  applies  to  all  notes  due  and  payable  previous  to  the  passing 
of  the  said  Statute — Smith,  J. — Coti  vs  Morrisson,  8  L.  C.  R.,  p.  252, 2  L.  C.  J., 
p.  207. 

11.  The  prescription  of  five  years  established  by  the  Act  12  Vict.,  cap.  22,  is 
applicable  to  non-negociable  notes  previously  made  and  it  is  not  necessaiy  to 
prove  payment  by  oath.  A  party  can,  upon  an  action  for  goods  sold  and  delivered, 
plead  the  giving  of  a  promissory  note,  at  a  long  date,  delivered  to  his  creditor, 
without  proving  that  it  was  accepted  by  the  latter. — Q.  B. — Lavoie  A  OreneTf 
9  L.  C.  R.,  p.  418. 
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12.  In  an  action  on  a  promisBOry  note  it  was  held  that  the  Defendant's 
abeenoe  from  the  country  for  seven  or  eight  years  did  not  interrupt  prescription. 
— McGoRD,  J. — Dardh  vs  Church,  14  L.  C.  R.,  p.  295. 

13.  Pajrment  on  account  of  a  promissory  note  within  five  years,  interrupts 
the  statutory  prescription,  notwithstanding  no  action  is  brought  within  that  pe- 
riod  SMrrH|  J.^~^Torranee  vs  Philbinf  4  L.  C.  J.,  p.  287. 

14.  Un  billet  notariS  regu  en  brevet,  est  prescriptible  par  le  laps  de  cinq  ans. 
^MiTH,  J. — Crevier  vs  Sauriole,  6  L.  C.  J.,  p.  257. 

15.  Un  billet  notari6  en  brevet,  quoiquUl  soit  dit  payable  &  ordre,  n*est  pas 
prescriptible  par  cinq  ans. — ^Labbrob,  J. — Gravelle  vs  Beaudoin,  7  L.  C.  J.,  p.  289. 

16.  Un  billet  notari^  re9u  en  brevet,  n'est  pas  prescriptible  par  le  laps  de 
cinq  ans. —Bbbthelot,  J. — Lacoste  vs  Chauvin,  7  L.  C.  J.,  p.  339. 

17.  Les  billets  &  ordre  faits  devant  notaire  sont  prescriptibles  par  cinq  ans. 
.-Smith,  J. — Siguin  vs  Bergevin,  8  L.  C.  J.,  p.  94. 

18.  The  aete  en  brevet,  produced  in  this  cause  was  not  a  note  under  the 
Btatate  respecting  bills  of  exchange  and  promissoTy  notes,  to  which  the  prescrip- 
tion of  five  years  could  apply.— Q.  B. — Siguin  dit  Lasalle  <k  Bergevin  dit  Lange- 
tin,  15  L.  C.  R.,  p.  438,  16  L.  C.  R.,  p.  415. 

19.  In  an  action  by  a  non-trader  to  recover  moneys  loaned,'advanoed  by 
iiim  to  the  Defendants,  merchants  and  co-partners,  and  for  which  they  gave  an 
acknowledgment  in  writing  by  means  of  a  letter,  it  was  held  that  the  acknow- 
ledgment contained  in  the  letter  in  question  was  not  a  promissory  note  against 
which  the  prescription  of  five  years  could  be  pleaded  and  that  the  plea  of  limita-. 
tion  of  six  years,  under  C.  S.  L.  C,  cap.  67,  sec.  1,  was  not  applicable  and  that  such 
plea  most  be  dismissed  on  demurrer. — Q.  B. — GUmour  Js  Whishaw,  16  L.  C.  R., 
p.  177. 

20.  On  demurrer  in  an  action  on  a  promissory  note,  that  a  plea  which  set 
up  simply  that  the  Defendant  had  not,  within  five  years,  undertaken  or  promised 
io  manner  and  form  as  Plaintiffs  have  complained  against  him,  is  a  good  plea. 
Under  the  statute  relating  to  promissory  notes  (G.  S.  L.  C,  cap.  64)  every  note 
most  be  held  to  be  absolutely  paid  and  discharged,  if  no  suit  has  been  instituted 
within  five  years  from  the  time  when  it  became  due, — ^C.  R — Giard  vs  Giard, 
15L.C.  R.,  p.  494. 

21.  The  prescription  of  five  years  under  the  Promissory  Note  Act,  C.  S.  L. 
C,  ch.  64, 18  so  absolute  that  no  acknowledgment  of  indebtedness  or  partial  pay- 
ment will  take  the  case  out  of  the  statute  and,  if  no  suit  or  action  be  actually 
brought  on  a  note  within  five  years  after  its  maturity,  it  will  be  held  to  be  abso- 
lutely paid  and  discharged Q.  B. — Bowker  &  Fenn,  10  L.  C.  J.,  p.  120,  16  L.  0. 

R.,  p.  73, 1  L.  C.  L.  J.,  p.  83. 

22.  According  to  the  provisions  of  C.  S.  L.  C,  ch.  64,  a  promissory  note  will 
be  held  to  be  absolutely  paid  and  discharged  five  years  after  it  has  become  due 
and  payable,  and  no  action  can  be  maintained  upon  it,  even  against  a  Defendant 
making  default. — Q.  B. —  Giard  A  Lamoureux,  16  L.  C.  R.,  p.  201,  1  L.  C.  L. 
J.,  p.  86. 

23.  When  a  promissory  note  was  made  in  a  foreign  country  and  payable 
there  and  the  debtor,  about  the  time  of  the  maturity  of  the  note,  absconded  from 
his  domicile  in  such  foreign  country  and  came  to  Lower  Canada,  and  his  domicile 
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was  discovered  by  the  creditor,  after  diligent  search,  only  about  the  time  of  the 
institution  of  the  action  and  it  appeared  that,  under  these  ciroumstancee,  the 
Plaintiff's  recourse  on  the  note  would  not  be  barred  by  the  statute  of  limitatioiiB 
of  the  foreign  country  where  the  note  was  made  and  where  it  was  payable,  it  was 
held  that  the  action  was  not  barred  by  the  statutory  limitation  of  Canada,  though 
more  than  five  years  had  elapsed  after  the  maturity  of  the  note  before  the  action 

was  brought Q.  B Wilson  is  Demers,  14  L.  C.  J.,  p.  317,  11  L.  C.  J.,  p.  105, 2 

L.  C.  L.  J.,  p.  251,  1  R.  C,  p.  235 Bkrthblot,  J.^10  L.  C.  J.,  p.  261. 

24.  Les  billets  notaries,  en  brevet,  ne  sont  pas  des  billets  auzquels  la  pres- 
cription de  cinq  ans  est  applicable — Q.  B. — Pigeon  A  Dagenais,  17  L.  C.  J.,  p.  21. 

25.  The  prescription  of  a  promissory  note  made  in  a  foreign  country,  tnd 
payable  there,  is  to  be  governed  by  the  lex  fori  and  not  by  the  lax  loci  eon- 
traeids.  ^ToRRAXCEf  J — Hilhhurgh  vs  Mayer,  18  L.  C.  J.,  p.  69. 

26.  Rien,  pas  mdme  uiie  reconnaissance  expresse  et  par  ^rit  de  la  dette, 
ne  pent  suspendre  la  prescription  de  cinq  ans  des  billets  promissoires.— JQ.  B.— 
Fenn  vs  Bowker,  1  R.  C,  p.  235. 

27.  Un  6orit  sous  seing  pri76  en  ces  termes  :  ''$81.60.  Je  soussign^,  par 
"  ces  pr^sentes,  reconnais  et  confesse  devoir  bien  et  l^gitimement  &  Edooard 
<'  Campbell  Wurtele,  marchand,  de  la  paroisse  de  StDavid,  &  ce  present  et  accep: 
^*  tant,  orSancier,  la  somme  de  quatre-vingt  et  une  piastres  et  soizante  oentt 
<<  courant,  pour  valeur  re9ue,  par  rdglement  de  billets  consentis  avant  cejour, 
*'  que  je  m'oblige  de  payer  au  dit  cr^ancier  ou  ordre,  dans  un  an  de  cette  dite, 
<<  avec  int^rdt  de  sept  par  cent  par  an,  &  compter  de  ce  jour,  jusqu'au  paiement 
<<  effectif,  le  dit  int^r^t  payable  annueUement. 

"  Riviere  David,  13  ievrier  1863.  *'  Ootavb  Gibouabd, 

"  Edw.  C.  Wurtblm." 
est  un  billet  promissoire  et  se  prescrit  par  cinq  ans. — ^C.  R — Wurtele  vs  Girouard, 
6  R.  L.,  p.  737. 

28.  The  prescription  on  claims  of  a  commercial  nature  is  so  absolute  that  a 
reserve  of  Plaintiff's  recourse,  in  a  judgment  rendered  in  appeal,  after  the  lapse 
of  the  prescribing  period,  will  not  avail  against  such  prescription. — ^Maceat,  J^— 
Janes  vs  Sun  Mutual  Ins.  Co.,  7  R.  L.,  p.  387,  20  L.  C.  J.,  p.  194. 

29.  La  prescription  cr^e  par  les  articles  2260  et  2267  du  Code  Civil,  n*6tint 
pas  seulement  une  pr^somption  de  paiement  mais  une  d6ch6ance  contre  le  crta- 
cier  retardataire,  et  Stant  une  pr6somption  juri*  et  dejure  de  Fextinction  de  la 
dette,  elle  n'admet  pas  de  preuve  contraire,  et  ne  pent  ^tre  infirm^e  par  la  dtia- 
tion  du  serment  d6cisoire.  Mais  dans  les  affaires  commerciales,  oA  la  somme  ou 
valeur  dont  il  s*agit  n*excdde  pas  $50.00,  on  pent  d6fi^rer  le  serment  k  la  partie 
qui  oppose  la  prescription  sur  Pezistence  d'une  promesse  ou  reconnaissance  ver 
bale  ou  d'autre  interruption  ou  renonciation  qui  ne  lui  permet  pas  de  Tinvoquer. 
— Aliter  o^  la  somme  excdde  $50.00. — Casault,  J,^Fuchs  vs  LSgar^  3  Q.  I*  R^ 
p.  11. 

30.  The  short  prescriptions  referred  to  in  articles  2250,  2260,  2261  and  2252 
of  the  Civil  Code  are  liable  to  be  renounced  and  interrupted,  in  the  manner  pres- 
cribed by  art  2227 Q.  fi — Walker  &  Sweet,  21  L.  C.  J„  p.  29. 

31.  A  loan  of  moneys  by  a  non-trader  to  a  commercial  firm  b  not  a  ^'oom- 
memal  matter"  or  a  debt  of  a  '' commercialfnature ''  and  therefore  the  debt  in 
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qaestion  in  this  case  could  not  be  prescribed  within  the  lapse  of  six  years  under  C. 
S.  L  C^  cap.  67,  nor  by  the  lapse  of  five  years  under  the  Civil  Code,  but  only  by  the 
prescription  of  thirty  years. — Supreme  Court. — Darling  d:  Brown,  1  S.  C.  B.,  p. 
169, 21  L.  C.  J.,  p.  169.— Q.  B.--21  L.  C.  J.,  p.  92. 

32.  A  debt  originally  due  under  a  promissory  note  and  which  has  been  pre- 
scribed by  the  lapse  of  five  years  from  the  making  of  such  note,  cannot  be 
recovered  at  law,  although  the  Defendant,  may  have  acknowledged  in  the  presence 
of  a  witness,  after  prescription  accrued,  that  he  was  still  indebted  to  Plaintiff  in 
the  amount  of  the  note  and  have  promised  to  pay,  thus  renouncing  the  benefit  of 
the  prescription  accrued. — ^Boss^,  J. — Fiset  vs  Foumier,  1  L.  N.,  p.  589. 

33.  Qu'un  billet  promlssoire  donne  en  reconnaissance  d'un  pr3t  d'argent  et 
ao  moment  m^me  oil  le  prdt  est  fiait,  n'op^rant  pas  novation,  on  peut  poursuivre 
sur  le  pr§t  aprds  Faccomplissement  de  la  prescription  du  billet. — Stuart,  J. — 
Robitaille  vs  Dinichaud,  5  Q.  L.  R.,  p.  238. 

34.  The  five  years  prescription  does  not  apply  to  a  loan  not  of  a  commercial 
nature.  If  the  bon  or  note  given  in  acknowledgment  of  such  loan  be  prescribed, 
it  cannot  serve  as  a  proof  of  the  debt,  but  the  claim  may  nevertheless  be  estab- 
lished by  other  evidence. — C.  R McDonald  vs  Dillon,  6  L.  N.,  p.  388. — ^Taschb- 

KiAU,  J,— 27  L.  C.  J.,  p.  214,  6  L.  N.,  p.  291. 

35.  Que  la  prescription  en  fait  de  lettres  de  change  et  de  billets  promissoires, 
ne  commence  &  courir  que  de  I'ezpiration  du  dernier  jour  degr&cepour  les  lettres 
de  change  et  les  billets  payables  k  terme  fixe. — Q.  B — Ste  Marie  ds  Stone,  2  Q. 
B.  R.,  p.  369;  5  L.  N.,  p.  322. 

J6.  Que  dans  une  action  pour  rendre  ez6cutoire  un  jugement  rendu  sur 
billet  promissoire,  le  dSfendeur  ne  peut  opposer  la  prescription  de  cinq  ans. — 
JsTTi,  J. — Dunbar  vs  Almour,  M.  L.  R.,  3  S.  C,  p.  142. 

37.  The  action  for  damages  incurred  by  a  breach  of  contract  is  prescribed 
byfive  years^— Q.  B^^McOreevy  <k  MeCarron,  12  Q.  L.  R.,  p.  373,  14  R.  L.,  p.  422. 
— Suprkmb  Coubt.^13  S.  C.  R.,  p.  378. 

38.  Les  souscriptions  au  fonds  social  d'une  corporation  publique,  comme 
mie  oompagnie  de  chemin  de  fer,  ne  sont  pas  prescriptibles  par  six  ans  &  comp- 
ter de  rech6ance  de  chaque  appel  de  fonds ;  la  prescription  sexennale  ne  s*appli- 
quant  qu'aux  contrats  d'une  nature  commerciale,  et  I'engagement  de  payer  des 
parts  souscrites  n'^tant  pas  d'une  nature  commerciale. — Q.  B. — Conneeiicut  Ss 
Passumpsic  Rivers  Railway  Co,  vs  Comstoek,  1  R.  L.,  p.  589. 

Par.  5. — 39.  The  action  was  for  the  recovery  of  the  price  of  a  pair  of  oxen  sold  by 
the  Plaintiff,  a  farmer,  to  the  Defendant. — Held:  That  the  prescription  of  a  year 
under  the  127th  art.  and  that  of  six  months  under  the  126th  art.  of  the  Custom  of 

Paris,  did  not  extend  to  farmers  who  raise  what  they  sell. — E.  B Oagni  vs 

Bonneau,  Pyke's  Rep.,  p.  39. 

40.  The  Plaintiff  brought  an  action  on  a  promissory  note,  dated  upwards  of 
five  years  previously  and,  in  his  declaration,  added  general  counts  for  goods  sold 
and  delivered. — Held,  on  proof  of  the  goods  sold  and  delivered,  that  the*action 
must  be  maintained,  as  the  note  was  not  a  novation  of  the  claim  and  the  sale 
itself  could  not  be  prescribed  under  six  years. — ^C.  R — Beaudouin  vs  Dalmasse, 
7  L.  C.  R.,  p.  47. 

41.  The  plea^of  prescription  of  six  years  applies  to  an  action  for  goods  sold 
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and  deliyered  between  parties  traders. — Smith,  J. — Molson  vs  Walmsley,  5  L.  C. 
J.,  p.  26. 

42.  Que  la  vente  de  meubles,  £aite  par  ua  commer9ant,  est,  d'apr^s  Particle 
2260  C.  C  une  vente  commerciale  qui  peut  Stre  prouv6e  par  t6moins.—  Q.  B.— 
Gagnon  <k  Carle,  14  R.  L.,  p.  164, 12  Q.  L.  K.,  p.  66. 

43.  A  sale  by  a  trader  of  an  article  in  which  he  does  not  deal,  to  a  non- 
trader,  is  not  a  commercial  matter  within  the  meaning  of  this  paragraph.— 
Andrews,  J. — Gray  vs  VHdpital  du  Sacri  Cceuvy  13  Q.  L.  R.;  p.  85. 

Pab.  6 44.  Que  les  soins  et  la  nourriture  donnas  k  des  animaux  par  un  fer- 

mier  se  prescrivent  par  cinq  ans. — C.  R. — Lefebvre  vs  Proulx,  6  Q.  L.  R.,  p.  269. 

45.  The  salary  of  a  person  employed  as  clerk  to  an  estate  is  governed,  as 
regards  prescription,  by  this  paragraph,  and  not  by  paragraph  3  of  article  2261 

C.  C— Q.  B Young  &  Rattray y  12  Q.  L.  R.,p.  168,  8  L.  N.,  p.  10.— Supeeme 

Court. — C.  D.,  p.  85. 

Par*  7. — 46.  The  plea  of  prescription  under  10  and  11  Vict.,  cap.  1 1,  cannot  be 
invoked  against  the  action  of  a  physician  for  professional  services  and  medecines. 
The  Plaintiff  may,  by  interrogatories  surf  aits  et  articles,  demand  the  oath  of  the 
Defendant  in  support  of  a  plea  ofpayment^and  prescription  under  the  125  th  art  of 
the  Custom  of  Paris,  by  which  plea  he  tenders  oath  in  proof  of  payment — ^C.  R. 
Buchanan  vs  Cormack,  1  L.  C.  J.,  p.  181. 

47.  In  an  action  by  the  physician  himself  for  the  recovery  of  his  account 
for  services,  etc.,  it  was  held  that  the  prescription  laid  down  by  the  Statute  lO-l  1 
Vict,  cap.  26  is  an  absolute  bar  to  the  action  and  not  a  mere  presumption  of 
payment.— Stuart,  J. — Bardy  vs  Huot,  II  L.  C.  R.,  p.  200. 

48.  Depuis  la  passation  de  Tacte  provincial,  32  Vice,  oh.  32,  amendant  I'ar- 
tide  2260  du  Code  Civil,  savoir,  depuis  le  5  avril  1869,  un  medecin  a  le  droit  de 
prouver  la  nature  et  la  dur6e  de  ses  soins  durant  cinq  annees  pour  tels  soins  ren- 
dus  avant  la  passation  du  dit  acte  provincial. — ^Torrance,  J. —  White  vs  DeBonaH 
14  L,  C.  J.,  p.  133. 

49.  Les  comptes  des  medeclns,  ant^rieurs  au  Code,  se  prescrivent  par  cinq 

ans Le  m6decin,  demandeur  dans  une  cause,  ne  peut  faire  preuve  de  son 

compte,  par  son  propre  serment,  sans  au  pr6alable  en  avoir  obtenu  la  permission 
de  la  Cour. — C.  R^^^Valois  vs  Boy,  1  R.  L.,  p.  198. 

50.  D'aprds  Tarticle  2260  du  Code  Civil,  tel  qu'amende  par  Facte  proviDcisl 
32  Vict.,  ch.  32,  le  medecin  est  cru  k  son  serment,  quant  d,  la  nature  et  a  la  dor^e 
des  soins  pour  tout  ce  qu'il  reclame  en  justice  et  qui  n'est  pas  present. — ^La  loi, 
telle  que  congue,  dispense  le  medecin  de  prouver  la  requisition  de  ses  services ',  il 
luisuffit  d'en  prouver  lui-mdme  la  nature  et  la  dur6e  et  d'en  justifier  la  valeur, 
par  un  autre  medecin. — Par  tan  t,  il  y  a  en  sa  favour  presomption  que  s'il  a  donn^ 
des  soins,  c'est  qu'il  en  a  §t6  requis  ou  qu'on  a  permis  ou  souffert  qu'il  en  donnat. 
— ^Torrance,  J. — Barcelo  vs  Lebeau,  17  L.  C.  J.,  p.  157. 

51.  Que  le  mMecin  ne  peut,  par  son  propre  t6moignage,  prouver  la  r^oisi* 
tion  et  Texistence  des  soins  que  ses  patients  nient  avoir  re9as  de  lui,  et  que,  s'il 
ne  prouve,  par  un  temoin  comp6tent,  la  requisition  de  ses  services  et  qu'iceuz 
ont  reellement  et6  rendus,  son  action  sera  d^bout^e.  Que  lorsque  les  services  du 
medecin  sont  admis  ou  sll  est  prouv6,  d'apr^s  les  ingles  ordinaires  de  la  preave, 
qu'ils  ont  4t6  rendus,  il  sera,  en  ces  cas  seulement,  cru  &  son  serment,  quant  &  la 
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nature  et  a  la  dur6e  dea  dits  services. — Mathibcj,  J. — Dangereau  vs  Goulet,  26  L. 
C.  J.,  p.  123;  5  L.  N.;  p.  133,  11  R.  L.,  p.  331. 

52.  Qu'un  m6decin  appel6  pour  donner  ses  soins  k  un  malade  est  le  seul 
JQge  da  nombre  de  vlsites  qu*il  doit  faire  au  maladoi  et  que  dans  une  action  pour 
services  professionnels,  il  sera  cru  k  son  serment  pour  le  nombre  et  la  n^cessite 
des  visites  faites. — ^Ouimet,  J. — Dupont  vs  Kerouack,  10  Ij.  N.,  p.  20. 

3801*  [The  following  actions  are  prescribed  by  two  years  : 

1.  For  seduction,  or  lying-in  expenses  ; 

2.  For  damages  resulting  from  offences  or  quasi-offences,  when- 
ever other  provisions  do  not  apply  ; 

3.  For  wages  of  workmen  not  reputed  domestics  and  who  are 
hired  for  a  year  or  more  ; 

4.  For  sums  due  schoolmasters  and  teachers,  for  tuition,  and 
board  and  lodging  furnished  by  them. — As  to  §  1  :  2  Dareau,  Inju- 
ns, pp.  197, 384 ;  Foumel,  SMuction,  p.  108.  As  to  §  2:  Guyot :  R6p.  vo. 
Injures,  p.  239  ;  Dunod,  Presc,  p.  144  ;  Dareau,  Injures,  ch.  10,  sec. 
1  ;  Charondas,  Observ.  vo.  Injures ;  Imbert,  Pratique,  c.  33,  n.  4. — As 
to  §  4  :  Pothier,  OUig.,  704  nn.  3,  4.     [I.  546.] 

Amendment : — All  actions  or  suits  for  indemnity  for  any  damage 
or  injury  sustained  by  reason  of  the  railway,  shall  be  commenced 
within  six  months  next  after  the  time  when  such  supposed  damage  is 
sustained,  or  if  there  is  continuation  of  damage,  within  six  months 
next  after  the  doing  or  committing  of  such  damage  ceases,  and  not 
afterwards  ;  and  the  defendants  may  plead  the  general  issue  and  give 
this  Act  and  the  special  Act  and  the  special  matter  in  evidence  at  any 
trial  to  be  had  thereupon  and  may  prove  that  the  same  wa.s  done  in 
pursuance  of  and  by  authority  of  this  Act  and  the  special  Act.  42  V., 
c.  9,  s.  27  sub.,  8.  1. — K  S.  C,  cap.  109,  sec.  27. 

DECISIONS: — 1.  The  provisions  of  the  8  Vict.,  cap.  25,  sec  49  and  the  14-15 
Vici,  cap.  51  y  sec  20,  as  to  the  institution  of  actions  against  Railway  Companies  and 
others  within  the  period  of  six  months  do  not  apply  to  actions  for  damages  arising 
from  neglect  and  carelessness  of  the  Company's  servants  in  the  ordinary  manage- 
ment of  the  Railway^-X;.  K^Marshdll  va  Orand^Trunk  Ry,^  5  L.  C.  K.,  p.  339,  1 
Lb  C.  J.,  p.  6. 

2.  The  prescription  or  limitation  of  six  months  established  by  the  16  Vict., 
cap.  46,  sec.  19,  does  not  apply  to  actions  brought  for  the  misfeasance  or  negligence 
of  the  Defendant's  servants  in  the  ordinary  management  of  the  Railway. — ^C.  R. 
-—Germain  9$  Montreal  A  New  York  Railway f  6  L.  C.  R.,  p.  172. 

3.  In  an  action  for  damages  brought  against  the  City  of  Montreal  for  neglect- 
ing to  make  fences  and  ditches  along  the  line  of  the  aqueduct  from  Lachine  to 
Montreal,  by  which  neglect  the  Plaintiff  was  deprived  of  the  use  of  fifteen  arpents 
of  land.  Held  : — ^That  the  limitation  of  six  months  referred  to  in  the  statute  7 
Vict,  cap.  44,  sec.  26.,  quoted  below,  is  applicable  to  the  action  in  question  and 
waB  fatal  to  it,  although  such  limitation  was  not  pleaded  nor  insisted  on  either  at 
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the  argument  in  the  Court  below  or  in  appeal.^~Q.  B. — Pigeon  A  Oityo/Maniredlf 
9  L.  C.  R.,  p.  334,  3  K  C.  J.,  p.  294. 

4.  The  prescription  of  six  months  under  8  Vict.,  oh.  25,  s.  49,  and  14-15 
Vict,  ch.  51,  8.  25,  applies  to  claims  for  damages  caused  by  negligence  of  the 
servants  of  the  Company  in  destroying  by  fire  the  rubbish  collected  on  the  line 
of  railroad,  being  the  final  act  of  the  construction  of  the  Grand  Trunk  Railway— 
C.  R. — Boucherville  V3  Grand  Trunks  1  L.  C.  J.,  p.  179. 

5.  In  an  action  by  a  tutrix  to  minors  for  damages,  in  consequence  of  the 
death  of  their  father  through  the  negligence  of  the  Defendant,  the  demand  U 

subject  to  the  prescription  of  one  year Monoblbt,  C.  J. — Filiatrault  vs  Chxand 

Trunk  By,j  2  L.  C.  J.,  p.  97. 

6.  The  short  prescriptions  referred  to  in  articles  2250,  2260,  2261  and  2262 
of  the  Civil  Code  are  liable  to  be  renounced  and  interrupted,  in  the  maimer 
prescribed  by  art.  2227 Q.  B.^Walker  df  Sweet,  21  L.  0.  J.,  p.  29. 

7.  La  prescription  de  six  mois  6tablie  en  favour  de  la  corporation  i  Fen- 
con  tre  des  actions  en  dommages,  ne  s 'applique  pas  &  une  action  qui  a  pour  objet 
de  faire  disparaitre  une  nuisance  permanente  et  causant  des  dommages  continue 
— DoRiON,  J Bell  V8  Corporation  de  QuibeCf  2  Q.  L.  R.,  p.  305. 

8.  Dans  Pespdce  la  corporation  de  Tingwick  a  droit  &  des  dommages  caus^ 
par  les  oauvres  de  la  compagnie  du  Grand  Trono  &  un  pont  municipal,  y  compris 
le  cofit  de  reconstruire  le  dit  pont,  mais  k  Texdusion  des  dommages  qui  ont  pr§- 

c^d6  avant  la  date  de  Faction Q.  B. — Corporation  de  Tingwick  S  Oie.  du  Grand 

TronCfZ  Q.  L.  R.,  p.  111. 

9.  Les  dommages  causes  par  la  coupe  de  bois  sur  un  terrain  ne  sont  pos 
soumis  k  la  prescription  ^tablie  par  les  articles  2250,  2261  et  2268  du  Code  (Svil. 
— Papinbav,  J. — Vandal  ve  Aussant,  9  R.  L.,  p.  517. 

10.  The  prescription  of  two  years  is  not  applicable  to  a  claim  for  the  value 
of  property  wrongfully  carried  away  against  the  person  who  has  taken  it — Q.  B^- 
Lalonde  S  Bilanoer^  24  L.  C.  J.,  p.  96,  3  L.  N.,  p.  26. 

11.  The  City  of  Montreal  raised  the  level  of  a  street  within  the  City,  thereby 
causing  damage  to  the  Plaintiff's  property.  The  damage  complained  of  being 
continuous  in  its  nature  and  there  being  no  special  plea  or  evidence  to  show 
when  such  damages  occurred  or  ceased,  it  was  held  that  the  two  years  prescrip- 
tion was  not  applicable. — Q.  B. — Grenier  A  City  of  Montreal^  3  L.  N.,  p.  51,  25  L 
C.  J.,  p.  138.— Johnson,  J.— 21  L.  C.  J.,  p.  215. 

12.  The  Appellant  sued  the  Respondent  in  the  year  1879,  for  fences  which 
were  removed  by  one  DonneUy,  a  contractor  d  forfait,  for  the  Laohine  Oanal, 
in  the  years  1874  and  1875.  It  was  held  that  this  was  not  a  cause  of  damage  to 
which  the  prescription  of  two  years  applicable  to  dUits  and  quasi  dUits  applied, 
and  also  that  the  City  was  not  responsible  for  the  acts  of  its  contraotor.^Q.  B — 
Robert  &  City  of  Montreal,  2  Q.  B.  R.,  p.  68,  4  L.  N.,  p.  292. 

1 3.  Que  Taction  en  revendication  du  bois  ou  en  r6clamatlon  de  la  valeur  da 
bois,  coup^  ill6galement  par  le  defendeur  sur  la  terre  du  demandeur,  et  enlev6 
par  le  defendeur,  ne  se  present  pas  par  deux  ans,  mais  la  reparation  aeul  du  d^lit 
se  prescrit  par  ce  laps  de  temps — Cimon,  J. —  Weetover  vs  Brophy,  9  L.  N.,  p.  19. 

14.  Qu'une  reclamation  pour  des  dommages  causes  par  une  personne  qui 
avait  coupe  du  bois  sur  la  propriety  d'autrui,  n'est  pas  si\jette  &  la  prescription  de 
deux  ans  d^cretee  par  C.  C.  2261 ^Q.  B Eaton  S  Murphy,  13  R.  L.,  p.  572. 

15.  Li  an  action  for  damages  caused  by  the  constraction  of  a  dam  it  was 


Of  the  time  required  to  jkreHcrU>e. — Art.  2M2.  379 

MI  ihat|  the  building  of  a  dam  being  neither  a  dSlit  or  a  quasi'dilii,  the  claim 
for  damages  was  not  subject  to  the  prescription  of  two  years. — C.  R. — Jean  vs 
ffov/At^,  5Q.  L.R.,  p.  138. 

16.  Wh*4n  to  an  action  of  damages  for  obstruction  and  deterioration  caused 
by  the  passage  of  a  railway  through  the  streets  of  Quebec,  the  Defendant  pleaded 
inter  alia  the  prescription  of  six  months  since  construction,  it  was  held  that  pre- 
cription  did  not  begin  to  run  until  the  damage  had  ceased. — (^'AftAcr.T,  J — Renaud 
9f  Corp.  de  Qu^beCy  8  Q.  L.  R.,  p.  102. 

17.  Que  le  statut  qui  permet  Tezploitation  des  cours  d'eau  en  y  construi- 
sant  des  Pluses,  cr6e  une  servitude  legale  sur  les  terres  sur  lesquelles  ces  Scluses 
font  refluer  les  eaux,  et  que  la  prescription  de  deux  ans  ne  pent  pas  6tre  oppos^e 

i  la  demande  de  Findemnitd. — Casault,  J Breakey  vs  Carter^  7  Q.  L.  R.,  p.  286. 

-Q.B.,  15  R.  L.,p.  513. 

18.  And  it  was  heldin  the  Supreme  Court  that  the  prescription  of  five  years, 
under  G.  C.  2250,  was  applicable,  and  that  the  tribunal  was  bound  to  give  effect 
to  this,  even  although  it  was  not  pleaded.— C.  D.,  p.  258. 

19.  Damages  caused  by  an  unwarranted  arrest  under  a  captor,  arise  from  a 
dAity  and  are  prescribed  by  the  lapse  of  two  years,  and  the  same  is  not  inter- 
rupted by  the  mere  issuing  of  the  action,  which  must  be  actually  served  to  effect 
that  end. — Jbtte,  J. — Mansfield  vs  Dodd,  M.  L.  R.,  2  iS.  C,  p.  324. 

20.  Qu'une  action  en  dommages  par  un  ouvrier  contre  son  maitre  pour  in- 
jures personnelles  revues  pendant  qu'il  travaillait  pour  lui  et  dues  &  la  negligence 

da  maitre,  ne  se  present  que  par  deux  ans ^Mathibu,  J Caron  vs  Abbott,  M. 

LR.,3S.  C.,.p.  375. 

21.  Que  la  prescription  de  deux  ans  pour  d^lit  ne  s'applique  pas  a  une  ac- 
tion en  recouvrement  d'une  certaine  somme  pay^e  sous  certaines  conditions  et 
qae  le  d6posant  r^pdte  lorsque  oes  conditions  n'ont  pas  6t6  remplies. — Jbtt£,  J. 
—Jones  vs  Moodie,  M.  L.  R.,  4  S.  C,  p.  58. 

22.  Where  the  female  Plaintiff  lived  with  a  near  relative  and  rendered  him 
services,  without  any  agreement  as  to  remuneration,  and  then,  on  his  death, 
sought  to  recover  wages,  it  was  held  that  the  prescription  of  one  year  applied  (C. 
C.  2262)  and  not  that  of  two  years,  under  this  paragraph — ^Tobrakob,  J. — Leonard 
v$  Jobm,  4  Im  N.,  p.  55. 

23.  The  prescription  of  the  salary  of  a  person  engaged  as  clerk  to  an  estate 
is  governed  by  paragraph  6  of  C.  C.  2260,  and  not  by  paragraph  3  of  this  article. — 
Q.  B.— Fotcn^  d:  Rattray,  12  Q.  L.  R.,  p.  168,  8  L.  N.,  p.  10.— Suprbmb  Court.— 
C.  D.,  p.  85. 

24.  Qu'une  personne  entree  chez  une  autre  sous  la  promesse  d*4tre  consi- 
dMe  comme  de  la  famille  et  d'etre  indemnis^e,  et  non  comme  domestique,  k 
raison  d'un  salaire  fixe  et  payable  p^riodiquement,  n'est  pas  soumise  &  la  courte 

prescription  des  articles  2261  ou  2262  du  Code  Civil. — Sioottb,  J Karch  vs 

Lemaire,  13  R.  L.,  p.  272_C.  R.— 28  L.  C.  J.,  p.  233. 

S203«  The  following  actions  are  prescribed  by  one  year  : 

1.  For  slander  or  libel,  reckoning  from  the  day  that  it  came  to 
the  knowledge  of  the  party  aggrieved  ; 

2.  [For  bodily  injuries,  saving  the  special  provisions  contained  in 
article  1056  and  cases  regulated  by  special  laws.] 
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3.  [For  wages  of  domestic  or  farm  servants,  merchants'  clerks  and 
other  employees  who  are  hired  by  the  day,  week  or  month,  or  for 
less  than  a  year  ;] 

4.  [For  hotel  or  boarding-house  charges.] — As  to  §  1 :  Quyot,  Rep. 
vo.  Injures,  p.  239  ;  Dunod,  Preacr,,  p.  144  ;  Dareau,  Injwirea,  c.  10,  sec. 
1  ;  Charondas,  Observ.,  vo.  Inju/res  ;  Imbert,  Pratique,  c,  33,  n.  4.  Aa 
to  §  3  :  Paris,  127  ;  Ord.  de  Louis  XII,  1510,  art  67 ;  Pothier,  OK  709, 
nn.  5, 116 ;  Ferri^re,  sur  127  Paris,  nn  16  to  20,  23,  Observ.,  n.  8 ;  C.  S. 
L.  C,  cap.  37,  sec.  8  ;  C.  N.,  1781,  2272.  As  to  §  4 :  Authorities  under  C. 
C.  2261,  §  4.     [I.  546,  III.  389.] 

DECISIONS : — 1.  In  an  action  for  wages  as  gardienne  et  minckghre  it  wts  hdi 
that  the  prescription  of  one  year  applied. — ^Q.B. — Bdbin  vs  Caranf  2  R.deL,p.66. 

2.  In  an  action  for  wages  as  purser  of  a  steamer  the  plea  of  prescription  of 
sizyearS)  under  the  10-11  Vict,  cap.  11,  is  a  good  plea  and  no  interruption  of 
prescription  is  made  out  by  proving  that  the  Defendant  told  the  Plaintiff  that,  if 
anything  were  found  to  be  due  to  him,  it  would  be  paid. — Mondelet,  J. — Siroihtr 
V8  Torrance,  8  L.  C.  R.,  p.  302,  2  L.  C.  J.,  p.  163. 

3.  In  an  action  brought  against  the  representatives  of  a  party  deceased  within 
a  year  of  the  death,  by  the  Plaintiff  for  eleven  years  wages  as  minagbre  et  gouvtr- 
nanUj  up  to  the  time  of  the  death,  it  was  held  by  the  Superior  Court  that  the 
prescription  under  the  127th  article  of  the  Custom  of  Paris,  even  if  that  article 
were  in  force,  was  not  applicable.  The  Court  of  Appeal's  held,  that  the  prescrip- 
tion established  by  the  127  th  article  of  the  Custom  of  Paris  is  applicable  to  a 
claim  for  wages  by  a  housekeeper  (m^agtre)  due  for  more  than  one  year  and  the 
heirs  of  the  master  have  a  right  to  tender  their  oath  as  well  in  respect  to  the 
rate  of  wages  as  in  respect  of  payments,  not  only  of  arrears  but  of  the  wages  of 
the  last  year. — Q.  B. — Lussier  S  Glouteney,  9  L.  C.  R.,  p.  433,  3  L.  C.  J.,  p.  299.^ 
Smith,  J.^-8  L.  C.  R.,  p.  295,  2  L.  C.  J.,  p.  185. 

4.  A  plea  of  prescription,  against  the  demand  of  domestics  for  wages,  to  be 
valid,  must  tender  oath  as  to  payment  of  the  wages  and  aver  that  the  employer 
kept  regular  books. — C.  R. — Hogan  vs  SeoUf  1  L.  C.  J.,  p.  83. 

5.  The  prescription  established  by  the  127th  article  of  the  Custom  of  Paris, 
does  not  apply  to  seamen's  wages.  The  plea  of  prescription  under  that  article  ii 
insufficieut,  if  it  does  not  contain  an  affirmation  of  payment.*— Monk,  J. — Barheau 
V8  Or  ant  J  4  L.  C.  J.,  p.  297. 

6.  This  was  an  action  brought  by  a  young  man  against  his  aunt  It  appeared 
that  the  Plaintiff  and  his  brother  were  brought  up  at  their  uncle's  and  were  well 
treated.  Their  uncle  and  aunt  had  one  daughter  who  married  contrary  to  their 
wishes,  and  thereupon  her  parents  transferred  their  affections  to  the  two 
nephews.  The  uncle  died,  recommending  his  nephews  to  the  care  of  his  wife. 
One  of  the  nephews  remained  with  his  aunt,  but  some  misunderstanding  having 
occurred,  he  now  brought  a  pretty  heavy  claim  against  her  for  wages  and  for  the 
produce  of  a  certain  farm.  The  lady  pleaded  that  she  had  brought  up  this  young 
man  as  her  own  child,  and  that  she  had  more  than  paid  him  by  her  kindness. 
Further,  she  said,  if  that  is  not  enough,  I  will  plead  prescription,  and  you  can 
only  claim  for  one  year.  There  was  some  irregularity  in  the  pleas,  but  the  Court 
was  not  disposed  to  insist  on  strict  technicalities  in  a  case  like  this.    Even  if  the 
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plea  of  prescription  was  rcgeoted,  the  Court  was  not  inclined  to  give  more  than 
one  year's  wages  and  produce  admitted.  Judgment  accordingly  for  $180  and  costs, 
-^om,  J. — Beaudrtf  V9  BrouUletf  3  L.  C.  L.  J.,  p.  19. 

7.  In  an  action  by  a  tutrix  to  minors  for  damages,  in  consequence  of  the 
death  of  their  father  through  the  negligence  of  the  Defendant,  the  demand  is 
subject  to  the  prescription  of  one  year. — ^Mondblbt,  0.  J — FUiairault  V8  Grand 
Trunk  By.,  2  L.  C.  J.,  p.  97. 

8.  Les  injures  r§elles  ne  se  prescrivent  pas  par  Pan  et  jour,  mais  seulement 
les  iojures  verbales. — Q.  B. — Peltier  vs  Lemelin,  M.  0.  R.,  p.  95. 

9.  The  claim  of  a  sick  nurse,  for  services  rendered  as  such  during  a  last  ill- 
ness, is  prescribed  under  art.  2262  C.  C.  by  the  lapse  of  one  year,  and  the  debt 
being  absolutely  extinguished  after  the  lapse  of  the  year,  the  Court  is  bound  to 
take  notice  of  such  prescription  though  not  pleaded.— Johnson,  J. — Leduc  vs 
DemarchaU,  I  L.  N.,  p.  618, 23  L.  C.  J.,  p.  11. 

10.  Where  the  female  Plaintiff  lived  with  a  near  relative  and  rendered  him 
services,  without  any  agreement  as  to  remuneration,  and  then,  on  his  death, 
soaght  to  recover  wages,  it  was  held  that  the  prescription  of  one  year  applied 

(C.  C.  2262)  and  not  that  of  two  years Torrance,  J..  Lionard  vs  Jobin,  4  L.  N., 

p.  55. 

11.  The  prescription  of  the  salary  of  a  person  engaged  as  clerk  to  an  estate 
is  governed  by  paragraph  6  of  C.  C.  2260,  and  not  by  paragraph  3  of  article  2261. 

-4).  B. —  Young  Je  Rattray,  12  Q.  L.  R.,  p.  168,8  L.  N.,p.  10. — Supreme  Court 

CD.,  p.  85. 

12.  Qu'une  personne  entree  chez  une  autre  sous  la  promesse  d'etre  consi- 
der§e  oomme  de  la  famille  et  d'etre  indemnisee,  et  non  com  me  domes  tique,  a 
raison  d'un  salaire  fixe  et  payable  p^riodiquement,  ]!i^est-4>as  souznise  i  la  courte 

prescription  des  articles  2261  ou  2262  du  Code  Civil. — Sicotte,  J Karch  va 

Lematre,  13  R.  L.,  p.  272.-X;.  R_28  L.  C.  J.,  p.  233. 

13.  Que  oelui  qui,  bien  que  commer^ant  de  chevaux,  ne  tient  cependant 
pas  par  6tat)  de  chevaux  en  pension,  ne  pent,  pour  les  fins  de  la  prescription,  Stre 
assimiU  au  maitre  de  pension,  pas  mdme  dans  le  cas  oil  il  aurait  garde  dans  ses 
ecuries  et  nourri  pendant  quelques  jours,  des  chevaux  appartenant  au  defendeur. 
Cason,  J. — Pominville  vs  Oauthier,  8  L.  N.,  p.  157. 

14.  Qu'une  action  endommages  par  un  ouvrier  centre  son  maitre  pour  inju- 
res personnelles  revues  pendant  qu'il  travaillait  pour  lui  et  dues  &  la  negligence 

do  maitre,  ne  se  prescrit  que  par  deux  ans. — Mathibu,  J Caron  vs  Abbott,  M. 

L.  R.,  3  S.  C,  p.  375. 

2208*  Short  limitations  and  prescriptions  established  by  acts  of 

parliament,  follow  the  rules  peculiar  to  them,  as  well  in  matters 

respecting  the  rights  of  the  crown  as  in  those  respecting  the  rights  of 

all  others.— [I.  549.] 

DECISIONS:—!.  In  an  action  against  a  collector  of  Customs  to  recover 
money  exacted  by  him  as  fees  of  oflSce,  he  is  not  entitled  to  one  month's  notice 
of  action  nor  can  he  object  that  such  action  should  have  been  commenced  within 
three  months  from  the  time  on  which  such  fees  were  paid. — ^K.  B. — Price  d: 
Perceval,  Stuart's  Rep.,  p.  179. 
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2.  An  action  of  tresspass  against  a  Road  Surveyor,  who  has  acted  under  a 
judgment  of  the  Court  of  Quarter  Sessions,  for  entering  the  PlaintifiP's  close  and 
destroying  certain  buildings,  must  be  brought  within  three  months  after  the  right 

of  action  accrued  as  provided  by  the  statute  36  Geo.  Ill,  cap.  9,  §76.— K.  B 

Ckmnon  S  Laruty  Stuart's  Rep.,  p.  338. 

3.  Prescription  under  8  Vict.,  ch.  25,  s.  49,  does  not  apply  to  actions  for 
personal  injuries.  ~C.  R — Marshall  V8  Grand  Trunkf  1  L.  0.  J.,  p.  6. 

4.  Aux  termes  de  Facte  7  Vict.,  ch.  44,  sec.  26,  Taction  pour  dommages 
resultant  du  d6faut  d'entreiien  de  ddtures  et  fosses  par  la  corporation  de  Mont- 
real, conform6ment  aux  dispositions  du  statut  provincial  16  Vict.,  ch.  127,  sec 

10,  est  prescriptible  par  le  lapse  de  six  mois Q.  B Pigeon  <f  La  CiiSde  MonU 

rSalf  3  L.  C.  J.,  p.  294. 

5.  In  an  action  under  the  statute  12  Vict.,  ch.  45,  for  non-registration  of 
partnership,  where  the  offence  is  alleged  to  have  been  committed  five  years  or 
longer  previous  to  the  institution  of  the  action,  there  is  no  prescription  under  the 
statute  52  Geo.  Ill,  ch.  7,  entitled  :  '<  An  Act  for  limiting  the  time  during  which 
penal  actions  may  be  brought  in  the  Courts  of  this  Province,"  as  the  offence  is 
continued  from  day  to  day — Smith,  J — Handsley  vs  Morgan,  5  L.  C.  J.,  p.  54. 

6.  A  registrar  is  not  entitled  to  invoke  the  six  months  prescription  referred 
to  in  the  ''  Act  for  the  protection  of  Justices  of  the  Peace,  Magbtrates  and  other 
«  Officers  in  the  performance  of  public  duties,"  in  an  action  to  recover  damages 
caused  by  his  default  and  negligence  by  reason  of  an  erroneous  certificate  f1l^ 
nished  by  him. — Smith,  J — Dorian  V8  Robertson,  15  L.  C.  R.,  p.  459. 

7.  Les  r6gistrateurs  des  bureaux  d'hypothdques  sont  des  officiers  publics 
qui  ont  droit  k  un  avis  d'un  mois  de  la  poursuite  pour  dommages  causes  par  des 
omissions  dans  les  certificats  qu'ils  donnent. — ^C.  R^^^Orenier  vs  Rouleauj  8  Q.  L 
R.,  p.  323. 

8.  La  prescription  de  deux  ans  pour  le  rachat  de  terres  vendues  pour  taxes 
et  autres  impositions  municipales  en  vertu  de  la  27e  Vict,  ch.  9,  court  a  compter 
de  I'acyudication  et  non  de  Pacte  de  vente. — Cette  prescription  ne  court  qu'en 
faveur  de  Tadjudicataire  et  non  en  faveur  des  corporations  qui  provoquent  la 
vente,  et  qui  sont  toujours  tenues,  aprds  comme  avant  les  deux  ann6es  subse- 
quentes  &  I'adjudication,  des  dommages  resultant  de  ventes  faites  ill^galement— 
Q.  B Corporation  du  comti  d^Arthahaska  vs  Barlow,  1  R.  L.  p.  759. 

9.  Qu'une  poursuite  en  recouvrement  d*une  p6nalit6  doit  ^tre  intentee 
dans  les  trois  mois  de  la  commission  de  Pacte  qui  Pa  fait  encourir,  quand  le  statut 
qui  cr6e  cette  p6nalite  ne  donne  pas  un  d61ai  plus  long  pour  la  recouvrir. — Carost, 
J Syndics  des  Ghemins  d  Barriire  de  la  Rive  Nord  vs  Parent,  8  Q.  L.  R.,  p.  293. 

3304«  After  renunciation  or  interruption,  except  as  to  pres- 
cription by  ten  years  in  favour  of  subsequent  purchasers,  prescription 
recommences  to  run  for  the  same  time  as  before,  if  there  be  no  nova- 
tion, saving  the  provisions  of  the  following  article. — [I.  549.] 

2365*  Any  action  which  is  not  declared  to  be  perempted,  and 
any  judicial  condemnation,  constitutes   a  title  which  is  only  pre- 
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scribed  by  thirty  years,  although  the  subject  matter  thereof  be  sooner 
prescriptible. 

A  judicial  admission  interrupts  prescription,  even  in  an  action 
the  peremption  of  which  is  declared  or  which  is  otherwise  insufficient 
to  interrupt  it  alone ;  but  the  prescription  which  recommences  is  not 
thereby  prolonged.— Pothier,  06i.,  696,  701,  711 ;  Ferriere,  sur  126 
Paris,  nn.  7,  8,  sur  126  Paris,  glose  2,  et  sur  le  titre  6,  §  4,  n.  40 ;  0.  N., 
2244,  2247, 2248.  [I.  551.] 

DECISIONS  : — 1*  The  declaration  on  oath  of  the  Defendant  in  a  cause,  that 
he  paid  the  debt  demanded,  by  a  "  contra-account,"  which  contra-accouDt  he 
stated  that,  *'  he  had  not  yet  made  up,  but  always  supposed  that  the  Plaintiff 
was  in  his  debt,''  will  not  support  a  plea  of  prescription  based  on  the  allegation 
of  payment.  Such  a  declaration  affords  a  sufficient  admission  of  the  Plaintiff's 
demand.  But  semble,  a  {lea  of  preBcription,  alleging  payment,  accompanied  by 
a  diftMe  aufands  enfaU„  is  not  an  admission  of  the  Plaintiff's  demand. — Q.  B. — 
Thayer  A  Wilacam,  9  L.  C.  J.,  p.  1. 

2.  That  a  judgment  obtained  in  a  foreign  country  upon  a  promissory  note 
made  therein,  has  the  effect  of  interrupting  prescription. — Q.  B. — Almour  is 
SarrU,  M.  L.  R.,  2  Q  B.,  p.  439. 

2360*  A  continuation  of  like  services,  work,  sales  or  supplies, 
does  not  hinder  a  prescription,  if  there  have  been  no  acknowledgment 
or  other  cause  of  interruption. — Paris,  126,  127;  Pothier,  OU.,  714; 
Ord.  du  Com,  1673,  tit.  1,  art.  9;  C.  N.,  2274.  [I.  551.] 

2267.  [In  all  the  cases  mentioned  in  articles  2250,  2260,  2261 
and  2262  the  debt  is  absolutely  extinguished  and  no  action  can  be 
maintained  after  the  delay  for  prescription  has  expired.] — Pothier, 
OM.,  718,  719,  720,  721,  726,  727  ;  Gout  dVrl,,  265 ;  Ferriere,  sur  125 ; 
Paris,  nn.  3,  4,  5 ;  Ord.  du  Com.  1673,  tit.  1,  art.  10 ;  C.  N.  2275. 
[L  551.] 

DECISIONS  : — 1.  The  prescription  or  limitation  of  actions  against  baillif& 
under  the  12  Vict.,  cap.  44  is  absolute  and  it  is  not  necessary  to  support  the 

same  by  tendering  the  oath  of  the  party  Defendant  as  to  payment C.  R Lepail- 

leur  v9  Seoit,  6  L.  C.  R.,  p.  59. 

2.  The  prescription  of  five  years  enacted  by  the  1011  Vict.,  cap.  26,  sec.  16, 
is  an  absolute  prescription  and  bar  to  the  action,  ^n  de  non  reeevoir,  and  is  not  a 
mere  presumption  of  payment.— Stuart,  J. — Bardy  vs  ffuoi,  1 1  L.  C.  R.,  p.  200. 

3.  On  demurrer  in  an  action  on  a  promissory  note,  that  a  plea  which  set 
up  simply  that  the  Defendant  had  not,  within  five  years,  undertaken  or  promised 
to  pay  in  manner  and  form  as  Plaintiffs  have  complained  against  him,  is  a  good 
plea.  Under  the  statute  relating  to  Promissory  Notes  (C.  S.  L  C.  cap  64,  every 
note  must  be  held  to  be  absolutely  paid  and  discharged  if  no  suit  has  been  in- 
stituted within  five  years  from  the  time  it  became  due.*--C.  R Oiard  V8  Oiardj 

15  L.  C.  R.,  p.  494. 
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4.  The  prescription  of  five  years  against  promissory  notes  is  not  a  simple 
presumption  of  payment,  but  an  absolute  prescription  which  can  -  only  be  inter 
rupted  by  a  formal  acknowledgment  of  the  debt. — Q.  B. — Bowker  A  Fenn,-  16  L 
C.  R.,  p.  73, 10  L.  C.  J.,  p.  120,  1  L.  C.  L.  J.,  p.  83. 

5.  According  to  the  provisions  of  chapter  64,  C.  S.  L.  C,  a  promissory  note 
will  be  held  to  be  absolutely  paid  and  discharged  five  years  after  it  has  become 
due  and  payable,  and  no  action  upon  it  can  be  maintained,  even  against  a 
Defendant  makiog  default. — Q.  B — Qiard  dh  Lamoureux,  16  L.  C.  K,  p.  201, 
1  L.  C.  L.  J.,  p.  86. 

6.  Dans  une  action  dcusumpait,  le  demandeur  a  le  droit  d'ezaminer  le 
defendeur  sur  le  fait  qu'il  a  souscrit  un  billet  promissoire  en  sa  favour  pour  un 
prSt  d'argent,  quoique  ce  billet  f(it  present  lors  de  institution  de  Taction.^ 
Badoley,  J. — Bagg  vs  WurteU^  6  L.  C.  J.,  p.  30. 

7.  Dans  une  demande  bas6e  sur  un  pret  d'argent,  un  billet  present  ne  peat 
etablir  aucune  preuve  de  ce  pr§t. — ^C.  R — Oiheau  vs  Chefdit  VadehoncceuTy  14 
Xj.  C  J.,  p.  53. 

8.  The  prescription  on  claims  of  commercial  nature  is  so  absolute  that  s 
reserve  of  Plaintifis*  recourae,  in  a  judgment  rendered  in  appeal,  after  the  lapse 
of  the  prescribing  period  dismissing  their  action  for  the  same  debt  brought  witbin 

the  prescribing  period,  will  not  avail  against  such  prescription ^Maokay,  J — 

Janes  va  Sun  Mutual  Ins,  Co,  of  N,  F.,  20  L.  C.  J.,  p.  194,  7  R  L.,  p.  387. 

9.  A  debt  originally  due  under  a  promissoiy  note,  and  which  has  been  pres- 
cribed by  the  lapse  of  five  years  from  the  making  of  such  note,  cannot  be 
recovered  at  law,  although  the  Defendant  may  have  acknowledged  in  the  pre- 
sence of  a  witness,  after  prescription  accrued,  that  he  wms  still  indebted  to 
Plaintiff  in  the  amount  of  the  note,  and  have  promised  to  pay,  thus  renouncing 

the  benefit  of  the  prescription  accrued ^Bossi,  J. — FUei  V8  Foumier^  1  L  N., 

p.  589. 

10.  The  short  prescriptions  referred  to  in  aHioles  2250,  2260,  2261  and  2262 
of  the  Civil  Code  are  liable  to  be  renounced  and  interrupted  in  the  manner  pres- 
cribed by  C.  C.  2227 Q.  B Walker  &  Sweet,  21  L.  C.  J.,  p.  29. 

1 1 .  La  prescription  cr^6e  par  les  articles  2260  et  2267  du  Code  Civil,  n'^tant 
pas  seulement  une  pr^somption  de  paiement  mais  une  d6ch6ance  contre  le  cr§aD- 
cier  retardataire,  et  etant  une  presomption  juris  et  de  jure  de  Pextinction  de  la 
dette  elle  n'admet  pas  de  preuve  contraire,  et  ne  pent  etre  infirm^e  par  la  d^ 
tion  du  serment  decisoire.  Mus  dans  les  affaires  oonnimerciales,  oik  la  somme  ou 
valeur  dont  il  s'agit  n'axcede  pas  $50.00,  on  pent  d6f<§rer  ]e  serment  &  la  partie 
qui  oppose  la  prescription  sur  Tezistence  d'une  promesse  ou  reconnaissance  ver* 
bale  ou  d'autre  interruption  ou  renonciation  qui  ne  lui  permet  pas  de  Tinvoquer. 
— Aliter  ou  la  somme  ezcede  $50.00. — ^Casault,  J. — Fuchs  vs  L€gar€y  3  Q.  L 
R.,  p.  1 1  • 

See  also  other  decisions  noted  at  different  articles  in  this  title. 


S20S.  Actual  posseission  of  a  corporeal  moveable,  by  a  person 
as  proprietor,  creates  a  presumption  of  lawful  title.  Any  party  claim- 
ing such  moveable  must  prove,  besides  his  own  right,  the  defects  in 
the  possession  or  in  the  title  of  the  possessor  who  claims  prescription, 
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or  who,  under  the  provisions  of  the  present  article,  is  exempt  from 
doing  so. 

Prescription  of  corporeal  moveables  takes  place  after  the  lapse 
of  three  years  [reckoning  from  the  loss  of'  possession,]  in  favor  of 
possessors  in  good  faith,  [even  when  the  loss  of  possession  has  been 
occasioned  by  theft.] 

This  prescription  is  not,  however,  necessary  to  prevent  revendi- 
cation,  if  the  thing  have  been  bought  in  good  faith  in  a  fair  or  market* 
or  at  a  public  sale,  or  from  a  trader  dealing  in  similar  articles,  [nor  in 
commercial  matters  generally  ;]  saving  the  exception  contained  in  the 
following  paragraph. 

Nevertheless,  so  long  as  prescription  has  not  been  acquired,  the 
thing  lost  or  stolen  may  be  revendicated,  although  it  have  been  bought 
in  good  faith  in  the  casesof  the  preceding  paragraph  ;  but  the  revehdi- 
cation  in  such  cases  can  only  take  place  upon  reimbursing  the  purch- 
aser for  the  price  which  he  has  paid. 

If  the  thing  have  been  sold  under  the  authority  of  law,  it  cannot, 
in  any  case,  be  revendicated. 

The  stealer  or  other  violent  or  clandestine  possessor  of  a  thing, 
and  his  successors  by  general  title,  are  debarred  from  prescribing  by 
articles  2197  and  2198.— Pothier,  Preacr.,  nn.  199,  200,  201,  202,  204, 
205;  Intr.  tit.  14,  Orl,  n.  4;  Bourjon,  liv.  3,  tit.  2,  ch.  1,  and  tit.  22, 
ch.  5 ;  Pocquet  de  Livoniere,  RigleSy  ch.  10,  arts.  15,  16;  Dunod,  Preec,, 
p.  150 ;  Brodeau,  sur  118  Paris,  n.  2  ;  Ferriere,  sur  tit.  6,  Paris,  §  3, 
n.  2  and  on  art.  113,  glose  6,  n.  5 ;  Troplong,  Preacr.,  on  art.  2279, 
2280;  C.  N.,  2279,  2280.  [I.  551  to  553,  III.  389.] 

Amendmefni : — Articles  1488,    1489   and   2268    apply    to    the 

contract  of  pledge.     42-43   V.,    c.   18,  s.    1.— R.   S.  Q.,   ai-t.    5823. 

(C.C.  1966a.) 

DECISIONS: — 1.  In  the  case  submitted,  the  sale  made  by  an  individual 
reputed  a  trader  in  horses,  in  a  place  used  as  a  market  for  such  sale  of  horses 
belonging  to  the  Respondent,  was  good  and  valid  and  such  trader  was  sufficiently 

authorized  to  effect  such  sale  by  the  said  Respondent Q.B. — Davis  d:  Beaudrt/, 

12  L  C.  R.,  p.  18,  6  L.  C.  J.,  p.  163. 

2.  In  the  case  of  moveables,  the  prescription  of  three  years,  to  be  available, 
must  be  joined  to  a  title  with  good  faith.  In  the  case  submitted,  the  son  of  the 
Defendant,  the  AppeUant,  notwithstanding  the  declaration  that  the  violin  belonged 
to  him,  having  been  purchased  for  him  during  his  minority  by  the  Appellant,  was 
a  competent  witness. — Q.  B. — Egbert  &  Fennell,  13  L.  C.  R.,  p.  385,  7  L.  C.  J.,  p. 
302. 

3.  The  Opposant  purchased  moveables  at  a  judicial  sale  and  leased  them  for 
one  year  to  the  Defendant,  upon  whom  they  were  seized,  by  one  of  his  creditors, 
five  years  after  the  expiration  of  the  lease.  Held  : — By  the  Circuit  Court, — ^That 
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an  opposition  founded  upon  the  judicial  sale  and  upon  the  lease  in  question  will 
be  dismissed  on  the  ground  that  there  was  no  tacite  reeonductianf  and  because, 
from  the  lapse  of  time,  the  Defendant  must  be  considered  aa  the  proprietor  of  the 
goods. — By  the  Court  of  Appeals, — ^That  the  opposition  was  well  founded,  there 
being  no  title  conveying  any  right  of  property  from  the  Opposant  to  the  Defendant, 
nor  any  such  possession  in  the  Defendant  as  to  enable  him  to  become  proprietor 
by  prescription. — Q.  B,^^Plinguei  &  Kimpiorij  15  L.  C.  R.,  p.  256. 

4.  Where  goods  are  bought  at  a  judicial  sale,  no  delivery  is  necessary  to  piss 
the  property.  Tacite  reconduction^  in  relation  to  moveables,  only  arises  when  the 
lessor  is  a  dealer  and  makes  a  business  of  letting  moveables.  In  thb  case,  the 
Opposant  had  purchased  the  goods  seized  at  a  judicial  sale  and  had  leased  them  to 
the  Defendant  (on  whom  they  were  seized  in  the  first  instance)  and  the  Defendant 
had  remained  in  possession  after  the  expiry  of  the  lease  up  to  the  time  of  the 
second  seizure.  The  opposition  dfin  de  distraire,  of  the  Opposant,  was  dismissed. 
.Smith,  J Bell  vs  Rigney,  3  L.  C.  J.,  p.  122. 

5.  Possession  of  moveables  presumes  title  or  right  of  property  therein,  and 
therefore,  (except  in  cases  of  theft,  violence,  and  perhaps  accidental  loss),  the 
purchaser  of  moveables,  bona  fide^  in  the  usual  course  of  trade,  acquires  a  right 
of  property  in  them,  although  they  may  have  been  sold  by  one  who  was  not 
the  owner  thereof...»Q.  B Fatccett  &  Thompson,  6  L.  C.  J.,  p.  1 39. 

6.  Where  a  moveable  has  been  leased  by  the  owner  and  the  lessee  has  sold 
it  to  a  third  party,  an  action  en  revendication  by  the  lessor  to  i  ecover  it  back 
will  be  maintained,  although  the  possessor  may  have  purchased  in  good  faith.— 
Smith,  J. — Matthews  vs  Shtical,  7  h.  C.  J.,  p.  222. 

7.  Where  two  parties  claim  title  to  moveables  and  invoke  posse^ision  thereof, 
the  Court  will  refer  to  the  respective  titles  as  indicateurs.  In  a  question  as  to 
which  of  two  parties  had  first  possession  of  moveables,  the  possession  of  their 
Respective  vendors  can  be  invoked.  The  title  to  moveables,  taken  with  know- 
ledge of  one  previously  given  to  another  party  by  the  same  vendor,  is  of  no  avail, 
but  fraudulent Badglby,  J. — Russell  vs  Guertin,  10  L.  C.  J^,  p.  133. 

8.  Mere  possession  of  a  moveable  is  not  equivalent  to  title,  but  is  only  pre- 
sumptive of  tide,  a  possession  of  three  years  being  necessary  to  render  such  pos- 
session equivalent  to  actual  title. — C.  R Gould  vs  Cowan^  10  L.  C.  J.,  p.  345. 

9.  The  lessee  of  a  piano  sold  it  to  a  person,  who  sold  it  to  the  Defendant.  In 
an  action  en  revendication  by  the  lessors  and  proprietors  against  the  second  pur- 
chaser. Defendant,  it  was  held  that  the  sale  by  the  lessee  did  not  constitute  a 
larceny  under  C.  S.  C.  cap.  92,  sec.  55,  so  as  to  bring  the  case  under  the  rule  as  to 
a  chose  volie.  That  the  Defendant  could  not  set  up  a  possession  of  some  months 
and  his  good  faith,  as  a  title  against  the  Plaintiffs,  but  that  there  must  be  a  pos- 
session of  three  years,  in  good  faith,  in  order  to  prescribe  moveables.  The 
doctrine  that  en  J  ait  de  meubles  possession  vaut  ^i7r6  overruled,  as  not  applicable 
in  this  case. — C.  R. — Gould  vs  Cowanj  17  L.  C.  R.,  p.  47,  10  L.  C.  J.,  p.  345. 

10.  The  possession  of  moveables  is  equivalent  to  a  commencement  of  proof 
in  writing  sufficient  to  permit  the  possessor  to  explain  his  possession  by  verbal 
testimony.— C.  R. — Le/ebvre  vs  Bruneau,  14  L.  G.  J.,  p.  268. 

11.  The  sale  of  a  horse  by  a  party  styled  in  the  declaration  a  <'  merchant,-* 
to  a  party  styled  in  the  declaration  an  "  Esquire,"  may  be  proved  by  parol 
evidence,  when  it  is  established  that  the  alleged  purchaser  has  had  possession  of 
the  animal,— Q.  B.^^Coz  A  Patton,  17  L.  C.  J.,  p.  68, 
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12.  Le  brocard  ''  en  &it  de  meubles  la  poBfiession  vaut  titre/'  n'est  absolu- 
ment  vrai  d'apr^s  notre  code  qu'en  affaires  de  commerce.  La  preuve  orale  est 
admissible  pour  6tablir  une  convention  verbale,  distincte  et  s^paree,  d^truisant 
one  convention  constat^e  par  acte  authentique,  I'objet  de  ces  conventions  n'ez- 
c^dant  pas  $50.  Le  tSmoignage  du  vendeur  d'une  chose  revendiqu6e  pour6tablir 
SOD  droit  de  propriete,  et  partant  la  16galit6  de  la  vente  par  lui  faite  k  Tacheteur 
sar  qui  cette  chose  est  revendiqu^e,  doit  Stre  re9u  avec  beaucoup  de  defiance  et 
de  Boin.— .CoiTR  db  Magistrat Leblanc  V8  Rosconi,  4  R.  L.,  p.  595. 

13.  La  possession  ant^rieure  de  la  propri6t6  qui  est  le  sujet  du  don  manuel, 
equivaut  a  la  livraison  lors  du  don,  quoique  la  possession  ant^rieure  soit  ^  un  autre 
litre. — Privy  Couxoil. — Richer  S  Voyer,  5  JR.  L.,  p.  591,  5  App.  Cas.,  p.  461. 

14.  Notwithstanding  anything  contained  in  articles  1488  and  2268  of  the  G. 

C.  of  L.  C,  a  valid  sale  or  pledge  cannot  be  made  of  stolen  goods,  except  in  the 
cases  mentioned  in  article  1489,  so  as  to  divest  the  real  owner  of  his  right  to 
reclaim  them  from  the  purchaser  or  pledgee,  without  reimbursing  the  price  paid 
for  or  advances  made  on  such  goods,  although  the  purchaser  or  pledgee  may. 
have  bought  or  made  advances  on  the  stolen  goods  bond  fide,  in  the  ordinary 
course  of  his  business.  The  words  "  nor  in  commercial  matters  generally,"  in 
article  2268,  do  not  protect  a  trader  acquiring  stolen  goods  in  any  commercial 
transaction,  whether  from  a  trader  dealing  in  similar  articles  or  not,  but  apply, 
apparently,  to  cases  where  the  possession  of  the  goods  is  obtained  in  a  conmier- 
cial  transaction,  whether  by  sale  or  otherwise,  hut  under  the  same  circumstcmees 
by  which  a  sale  would  be  protected  under  article  1489..~Q.  B — CassilsS  Orawford, 
2i  L.  C.  J.,  p.  1. 

15.  A  pawnbroker  is  entitled  to  the  amount  of  his  bond  fide  advance  on  an 

article  fraudulently  pawned  by  an  employee  of  the  lawful  holder Rainville,  J. — 

Beaudry  vs  Bissonnette^  2  L.  N.,  p.  407. 

16.  The  pledge  of  a  moveable  not  belonging  to  the  pledgor,  but  held  by  him 
onder  lease,  is  void  as  against  the  owner  of  the  moveable.— Pa pixbau,  J —  Wil- 
liams Manufacturing  Co.  vs  Lalonde,  8  L.  N.,  p.  172. 

17.  Where  a  lessee  left  a  piano  which  had  garnished  the  leased  premises  as 
a  pledge  in  the  hands  of  the  landlord,  it  was  held  that,  as  she  did  not  own  it,  she 
coald  not  pledge  it,  and  that  the  parties  could  not  by  consent  extend,  as  regards 
third  parties,  the  landlord's  privilege  over  eight  days.  (C.  0.  1619,  1622  and  1623). 
— Casault,  J — Ream  vs  Vizina,  6  Q.  L.  R.,  p.  93. 

1 8.  Que  la  vente  d^effets  saisis  par  le  saisi  k  un  tiers  de  bonne  foi,  doit  Stre 
assimilee  k  la  vente  d'effets  voles,  et  que  le  creancier  saisissant  ou  le  gardien  a  le 
droit  de  les  revendiquer  entre  les  mains  de  tiers  acquereurs. — Rainvillr,  J. — 
Franty  vs  Costello,  12  R.  L.,  p.  300. 

19.  A  holder  of  shares  '4n  trusf  is  not  a  mandaiaire  prtte-nom  and  holds 
subject  to  a  prior  title  on  the  part  of  some  person  undisclosed.  Such  holding 
not  being  forbidden  by  the  law  of  the  colony,  a  transferee  from  such  holder  is 
bound  to  enquire  whether  the  transfer  is  authorized  by  the  nature  of  the  trust. 
—Privy  Counoil.— BanA;  oj  Montreal  A  Sweeney,  12  App.  Cas.,  p.  617,  10  L.  N., 
p.  251,  R.  A.  C.  p.  1051.— Supreme  Court,— 12  S.  C.  R.  p.  663,  8  L.  N.,  p.  403,  C. 

D.  p.  520.— Q.  B.— 5  L.  N.,  p.  66. 

See  also  cases  noted  at  C.  C.  2193,  as  to  possession  in  regard  to  immoveables 
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22d69«  Prescriptions  which  the  law  fixes  at  less  than  thirty 
years,  other  than  those  in  favor  of  subsequent  purchasers  of  immove- 
ables with  title  and  in  good  faith,  and  that  in  case  of  resdsion  of 
contracts  mentioned  in  article  2258,  run  against  minors,  idiots, 
madmen  and  insane  persons,  whether  or  not  they  have  tutors  or 
curators,  paving  their  recourse  against  the  latter. —  Pothier,  Obi.,  717; 
Duhod,  Presc.y  pp.  241-2 ;  Guyot,  R6p.,  vo.  Presc,  p.  330  ;  Henrys, 
liv.  4,  Qtieat  135,  n.  11 ;  2  Lepage,  Lois  dea  bdtimentSy  p.  10 ;  C.  N., 
2278.  Thev.  d'Ess.  [Can.  Ed.]  p.  282.  [I.  553.] 

SECTION   VI. — ^TRANSITORY   PROVISIONS. 

2270.  Prescriptions  begun  before  the  promulgation  of  this  code, 
must  be  governed  by  the  former  laws. 

[Nevertheless  prescriptions  then  begun,  for  which,  according  to 
these  laws,  an  immemorial  duration  or  one  of  a  hundred  years  is 

required,  axe  acquired  without  respect  to  such  necessity.] — [I.  553]. 

DECISIONS: — 1.  The  preBcription  of  fivo  years  against  arrears  of  interest 
under  C.  C,  2250  does  not  apply  to  a  debt  the  prescription  of  which  was  com- 
menced before  the  code  came  into  force.--S(rPRBMB  Court Darling  &  Browne 

1  S.  C.  R.,  p.  361,  21  L.  C.  J.,  p.  169.--Q.  B 21  L.  C.  J.,  p.  92. 

2.  Qu'en  vertu  des  articles  2250  &  2270  du  Code  Civil,  les  intereU  echiu 
avant  le  ler  Aodt  1866,  date  de  la  mise  en  force  du  Code,  ne  se  prescrivent  que 
par  trente  ans,  et  que  ceuz  ^chus  depuis  cette  date,  et  dont  la  prescription  n'a 
commence  k  courir  que  depuift  la  mise  en  force  du  Code,  se  prescrivent  par  cinq 
ans Q.  B Dorion  A  Dorion^  M.  L.  R.,  1  Q.  B.,  p.  483,  13  R.  I*,  p.  627. 


TITLE    TWENTIETH. 

OF  IMPRISONMENT  IN  CIVIL  CASES. 

2^271.  Imprisonment  under  a  judgment  rendered  in  a  civil  action 

is  not  allowed,  except  against  the  persons  and  in  the  cases  specified  in 

the  following  articles.— C.  S.  L.  C,  c.  87,  s.  7,  §,  3,  s.  24.    [IIL  209.] 

DECISIONS  : — 1.  La  Cour  n'a  pas  droit  de  condamner  une  personne  a  Tem- 
prisonnement  jusqu^d  ce  qu'elle  fasse  un  acte  sp^cifique,  comme  de  rapporter  des 
effete  saisis  qu*elle  aurait  enlevSs,  s'il  n'y  a  pas  de  lois  positives  Vy  autorisant— 
K.  B. — Early  V8  Moon,  2  R.  de  L,  p.  121. 

2.  La  contrainte  par  corps  pour  dommages  et  depens  qui  pouvait  etre  exe^ 
c^e  en  vertu  de  Tart.  2  du  tit.  34  de  Tord.  de  1667,  a  6te  abolie  par  Tacte  12  Vict, 
c.  42. — ^Berthbix)t,  J — Whitney  vs  Dansereau,  4  L.  C.  J.,  p.  211. 

3.  By  the  statute  12  Vict.,  cap.  42,  execution  against  the  body  by  writ  of 

capias  ad  saiisfaciendumf  has  been  abolished C.  R. — Bank  of  Upper  Canada  vt 

Kirkj  6  L  C.  R.,  p.  462. 
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2272$.  The  persons  liable  to  imprisonment  are  : 

1.  Tutors  and  curators,  for  whatever  is  due  by  reason  of  their 
administration,  to  those  whom  they  represented. — C.  S.  L.  C,  loc  cit ; 
Ord  1667,  tit.  34,  art.  [III.  209.] 

2.  Any  person  indebted  as  sequestrator,  guardian  or  depositary, 
sheriff,  coroner,  bailiff,  or  other  officer  having  charge  of  moneys  or 
other  things  under  judicial  authority. — C.  S.  L.  C,  eod.  loco,  s.  24  ; 
Ord.  1667,  eod.  loco,  art.  4  ;  0.  N.,  2060.     [III.  209.] 

3.  Any  person  indebted  as  a  judicial  surety,  or  for  the  purchase 
of  property  or  effects,  moveable  or  immoveable,  sold  in  execution  of  the 
judgment  of  a  court — C.  S.  L.  C.eod.  loco;  Ord.  1667,  eod.  loco.  [III.209.] 

4.  Any  person  indebted  in  damages  awarded  by  the  judgment  of 
a  court  for  personal  wrongs,  for  which  imprisonment  may  by  law  be 
awarded. — C.  S.  L.  C,  eod,  loco.     [III.  209.] 

5.  Any  person  sued  in  damages  under  the  provisions  of  chapter 
57  *  of  the  Consolidated  Statutes  for  Lower  Canada,  and  against  whom 
judgment  has  been  rendered  for  such  damages  with  condemnation  of 

"imprisonment. — C.  S.  L.  C,  ibid.  Ord.  1667,  eod.  loco.  art.  2  ;  C.  S.  L. 
C,  eh.  47,  sec  2,  §  2.     [III.  209.] 

ATnendmeTU  : — Article  2272  shall  read  as  follows  : 


"  2l!S7ftm  The  persons  liable  to  imprisonment  are  : 

1.  Tutors,  curators  and  trustees,  for  whatever  is  due  by  reason  of 
their  administration,  to  those  whom  they  represented  ; 

2.  Any  person  indebted  as  sequestrator,  guardian  or  depositary, 
sheriff,  coroner  bailiff  or  other  officer  having  charge  of  moneys  or 
other  things  under  judicial  authority  ; 

3.  Any  person  indebted  as  judicial  surety,  or  for  the  purchase  of 
property  or  effects,  moveable  or  immoveable,  sold  in  execution  of  the 
judgment  of  a  court ; 

4.  Any  person  indebted  in  damages  awarded  by  the  judgment  of 
a  court  for  personal  wrongs,  for  which  imprisonment  may  by  law  be 
awarded  ; 

5.  Any  person  sued  in  damages  under  articles  2054  and  2055  of 
this  Code  and  article  800  of  the  Code  of  Civil  Procedure,  and  against 
whom  judgment  has  been  rendered  for  such  damages  with  condemn- 
ation to  imprisonment  ; 

6.  Institutes  under  a  substitution,  executors  or  administratoi*s, 
tutors,  curators  and  trustees,  for  the  damages  occasioned  by  their  frauds 
in  making  investments  ;  or  for  damages  arising  from  the  investments 

^  This  was  an  error  in  the  official  copy  of  the  Code  and  should  be  47.  The  French  edition 
of  the  Code  contained  a  similar  mistake.  Both  of  these  were  rectified  by  the  Act  Q.  48  Vlot., 
cap.  SO. 
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having  been  made  by  them  other  than  as  provided  in  article  981o, 
mentioned  in  article  5803  of  the  Revised  Statutes  of  the  Province  of 
Quebec  or  as  ordained  by  the  will  appointing  the  executor  or  admin- 
istrator or  by  the  document  creating  the  substitution  or  the  trust."  C. 
C,  2272  ;  42-43  V.,  c.  29,  s.  14  ;  42-43  V.,  c.  30,  s.  3 ;  48  V.,  c,  20,  s. 

3.— R.  S.  Q.,  art.  5852. 

DECISIONS : — Summary  of  decisions  noted  hereunder  : 

As  to  §  1 nn.    1 

«    «   §  2 "     2  to  19 

«    "   §  3 "   20  to  23 


As  to  §  4 nn.  24  to  29 

"    "  §  5 «  30to3I 

Miscellaneous **  32  to  40 


Par.  1. — I.  A  curator  to  a  vacant  estate  who  has  been  ordered  to  deposit 
with  the  prothonotary  the  balance  shown  on  the  face  of  his  account  to  be  in  his 
hands  before  contestation  of  such  account  or  final  judgment  thereon,  is  notcon/rat* 

gnable  par  corps  for  non-compliance  with  such  order — Smith,  J Wood  vs  McLeH* 

naUj  5  L.  C.  J  ,  p.  253. 

Par.  2. — 2,  A  rule  against  the  Sheriff  to  produce  goods  and,  in  default  of 
producing  them,  that  the  said  Sheriff  be  imprisoned  and  held  conlraignahle  par 
corps f  until  he  produce  the  said  goods  and  chattels  or  until  he  pay  to  the  Plaintiffii 
the  balance  of  £448.16.2,  with  interest,  due  on  their  judgment,  must  be  dis- 
charged as  illegal.  The  rule  should  be  that,  in  default  of  producing  the  goods, 
he  be  held  contraignable  until  he  pays  their  value  — C.  K^-^Leverson  vs  Cunning- 
ham, 7  L.  C.  R.,  p.  275. — MoNDBLBTs  C.  J — 3  L.  C.  J.,  p.  97. 

3.  A  Defendant  who  is  named  guardian  and  who  fails  to  produce  the  effects 
seized  is  liable  to  conirainie par  corps.  There  is  error  in  a  judgment  orderingthe 
Defendant  to  be  committed  to  jail  until  he  pay  the  debt,  interest  and  costs  and 
also  the  subsequent  costs,  without  giving  him  the  alternative  of  producing  the 
goods Q.  B Brooks  A  Whitney,  10  L.  C.  R.,  p.  244,  4  L.  C.  J.,  p.  279. 

4.  Proof  of  the  value  of  goods,  ordered  to  be  restored  by  a  gardien,  under  a 
rule  for.  conirainie  par  corps,  may  be  established  by  the  verbal  admission  of  the 
Plaintiff,  as  to  such  value  made  at  the  time  of  the  seizure  of  the  goods.  A  tender 
to  the  attorney  ad  littm  of  the  Plaintiff,  who  resides  beyond  the  limits  of  the 
province,  of  the  value  so  proved  and  of  the  costs  on  the  rule,  made  in  a  case  where 
the  rule  has  been  dismissed  and  an  appeal  sued  out  in  consequence,  but  made 
before  service  of  appeal,  will  entitle  the  Respondent  to  the  costs  of  appeal,  where 
the  judgment  in  appeal  does  award  a  larger  amount  than  that  tendered.  On  a  rule 
such  as  the  one  in  question,  where  the  Plaintiff  resides  beyond  the  limits  of  the 
province,  the  Court  will  order  the  gardien  to  be  relieved  from  the  conirainie,  on 
depositing  the  established  value  of  the  goods  in  the  hands  of  the  prothonotaiy—- 
Q.  B Leverson  A  Bosion,  3  L.  C.  J.,  p.  223. 

5.  A  rule  for  conirainie  par  corps  against  a  guardian  to  effects  seized  will  be 
discharged  on  his  showing  that  they  had  been  sold  under  other  executions.— 
Brunbau,  J Blackivion  vs  Paiion,  5  L.  C.  J.,  p.  56. 

6.  A  rule  which  orders  a  guardian  to  a  seizure  of  moveables  to  produce  to 
the  seizing  bailiff  a  missing  piece  of  furniture  of  which  he  was  guardian,  and  in 
default  of  his  doing  so  that  he  be  coniraini  par  corps  and  imprisoned  in  the  com- 
mon jail  of  this  district,  until  he  had  produced  the  missing  article,  nisi  causa,  is 
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Par.  2,  Conimutd  : — 

defective  in  form  in  not  giving  the  guardian  the  alternative  of  paying  the  value 
of  the  article. — ^Monk,  J. — Lord  vs  Moir,  7  L.  C.  J.,  p-  80. 

7.  Un  dSfendeiir  saisi  peut  etre  nomm^  gardien  de  ses  propres  effete  avec 
son  consentement,  et  il  est  contraignable  par  corps  s'il  ne  les  represente  pas  au 
jour  de  la  vente. — Bbauory,  J. — Curley  vs  ffuttoriy  15  L.  C.  J.,  p.  140. 

8.  A  guardian  against  whom  a  rule  for  conirainie  par  corps,  has  issued  at 
the  instance  of  a  party  absent  from  Lower  Canada,  is  entitled  to  security  for  costs, 
under  article  29  of  the  Civil  Code — Berthelot,  J — Miller  vs  Bourgeois^  16  L.  C. 
J.,  p.  196. 

9.  Un  href  de  contrainte  par  corps,  obtenu  contre  un  huissier,  pour  avoir 
D^glig^  de  faire  rapport  devant  la  Cour  de  ses  procedes  sur  un  bref  d'ex6cution  k 
loi  adresse,  et  ordonnant  au  sh6rif  d'apprShender  au  corps  le  dit  mis  en  cause  et 
de  Vincarcirer  dans  la  prison  commune  du  district  de  MontrM,  et  quit  y  soil  di- 
ienujusqu^d  cequ^U  ait  rapports  devant  cette  Cour  le  dit  bref  ^ execution,  avee 
tesprocidis  sur  icelui^  oupayiau  dit  demandevr  le  montant  de  la  dette,  int^ril  et 
frais  en  cette  cause,  nest  pas  suffisamment  execute  par  le  sheriff,  s'il  n'a  re9u  de 
rhuissier  qu'un  rapport  de  ses  procedes  6crit  sur  le  bref  d'ex6cutioD,  constatant 
que  le  dithuissier  avait  per^u  des  dSfendeurs  le  montant  port6  au  bref  d'ex^cu 
tion.  Le  sh6rif  devait  aussi  exiger  de  Phuissier  la  remise  des  deniers  quUl  avait 
ainsiper^us Berthblot,  J. — Dufresne  vs  Oauthier,  3  R.  L.,  p.  428. 

10.  Un  gardien  judiciaire,  refusant  de  livrer  les  effets  saisis  k  I'huissier  por- 
teur  du  bref  de  venditioni  exponas,  n'est  passible  de  la  contrainte  par  corps  qu*a- 
pres  avoir  6t6  condamn6  par  le  tribunal  k  les  remettre  sous  un  certain  d^lai,  et 
que  cette  ordonnance  lui  a  6te  signifi^e. — Meredith,  C.  J., — Oauvreau  vs  Longo- 
bardif  3  Q.  L.  R.,  p.  195. 

11.  The  Court  will  grant  the  motion  for  a  rule  for  contrainte  against  a  guar- 
dian without  previous  notice. — Torrance,  J. — Rodier  vs  McAvoy,  20  L.  C.  J.,  p. 
305. 

12.  Le  gardien  est  decharg6  lorsqu'il  8*est  6coulS  un  an  apr^ssa  nomination. 
—Boasi,  J^^HalU  vs  Halle,  5  Q.  L.  R.,  p.  390. 

13.  A  guardian  is  discharged  by  the  lapse  of  a  year  after  his  appointment 
without  proceedings.^  Johnson,  J^^^Beaudry  vs  Brown,  3  L.  X.,  p.  413. 

14.  The  guardian  may  be  condemned  to  produce  the  property  or  pay  the 
debt  and  costs,  but  he  cannot  be  condemned  to  pay  more  than  is  due  ^y  the 
Defendant  to  the  seizing  creditor — Q.  B — McCaffrey  S  Claxton,  3  L.  N.,  p.  292, 
25  L  C.  J.,  p.  191. 

15.  S'il  Smane  contre  le  gardien  k  une  saisie-revendication  une  rdgle  pour 
contrainte  par  corps  faute  par  lui  de  reprSsenter  la  chose  confine  a  sa  garde,  le 
demandeur  n'est  pas  tenu  de  lui  offrir  par  cette  r^gle  Palbemative  de  remettre 
la  chose  ou  d'en  payer  la  valeur. — Papineau,  J — Watzo  vs  Labelle,  26  L.  C.  J., 
p.  121. 

16.  A  guardian  of  goods  seized  in  execution  is  not  guilty  of  contempt  of 
Court  for  having  refused  to  comply  with  an  interlocutory  judgment  appointing  a 
new  guardian  and  ordering  him  to  deliver  the  goods  to  such  new  guardian  when, 
before  service  upon  him  of  such  judgment,  the  first  guardian  has  been  served  with 
a  number  of  saisies-arrHs  after  judgment  attaching  these  goods  in  his  hands.  The 
seizure  of  the  goods  of  a  Defendant  by  process  of  saisie-arrit  in  the  hands  of  the 
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judicial  guardian  in  wiiose  custody  they  are,  is  valid. — ^C.  R. — Merchants  Bank  of 
Canada  vs  Montreal,  Portland  &  Boston  By,,  6  L.  N.,  p.  229. 

17.  Un  gardien  de  biens  meubles  saisis  n'a  pas  le  droit  de  retenir  les  biena 
meubles  et  d'en  emp^cher  la  vente  avant  que  ce  qu'il  a  d§pens6  pour  la  conser- 
vation des  effets  saisis  lui  soit  rembours^ — Mathibu,  J Monette  vs  d Amour,  12 

R.  L.,  p.  418. 

18.  Le  gardien  qui  n'a  pas  re^u  un  avis  r^gulier  da  jour,  de  Theure  etdu 
lieu  de  la  vente  n^est  pas  en  faute  en  ne  repr^sentant  pas  les  effets,  lorsque  Ton 
veut  y  proc6der  et  Tezouse  qu'il  invoque  k  ce  moment,  quoiqu'insuffisante,  s'il 
avait  re^u  cet  avis,  ne  pent  pas  motiver  contre  lui  une  condamnation  par  corps 
a  la  representation  des  effets  ou  au  paiement  de  ce  qui  est  d,t  au  saisissant.— C. 
R. — McManamy  vs  Boiselair,  10  Q.  L.  R.,  p.  134. 

19.  Que  la  con  train  te  par  corps  n-a  pas  Ueu  contre  un'tiers-saisi  qui,  ayant 
declare  ne  rien  devoir  au  d6fendeur,  a  et6  condamn6  sur  contestation  de  sa  decla- 
ration, a  rapporter  un  piano  qu'il  avait  achete  du  defendeur  en  fraude  des  droits 
des  creanciers  ou  a  payer  au  demandeur  le  montant  de  sa  cr§ance. — Q.  B.— 
Bacine  S  Kane,  2  Q.  B.  R.,  p.  346. 

Par.  3. — 20.  L'adjudicataire  sur  folle  ench^re  n'est  point  contraignable  par 
corps  au  paiement  des  frais  encourus  sur  la  revente  de  la  propriety,  mus  seulement 

pour  la  difference  du  prix  des  deux  adjudications ^Badgley,>  J. — Trust  &  Loan 

Co.  vs  Doyle,  3  L.  C.  J.,  p.  302. 

21.  Celui  qui  a  donne  au  sherif,  son  cautionnement  pour  un  defendeur  arr^te 
en  vertu  d*un  capias  ad  respondendum,  est  une  caution  judiciaire  passible  de  la 
contrainte  par  corps. — Bbaudry,  J. — Belle  vs  Cdti,  13  L.  C.  J.,  p.  26. 

22.  The  bail  under  C.  C.  P.  825  for  a  Defendant  arrested  under  capias  ad 
respondendum  are  cautions  judiciaires,  and  liable  to  contrainte  par  corps,  to  com- 
pel payment  of  a  judgment  against  them  on  their  bond. — Mondblbt,  J — Winning 
vs  Leblanc,  14  L.  C.  J.,  p.  298. 

23.  Les  cautions  donn^es  de  poursuivre  effectivement  Tappel,  en  vertu  dee 
articles  1124  et  1125  du  Code  de  Pioc^dure,  sur  les  appels  de  la  Cour  Superieure, 
sont  des  cautions  judiciaires  si\jettes  a  la  contrainte  par  corps. — ^Torrance,  J.— 
Dumont  vs  Dorion,  3  R.  L.,  p.  360. 

P^R.  4.— 24— FcW ;  (by  Bowen,  C.  J.  and  Chabot,  J.)  That  the  Court  has 
a  discretionary  power  to  grant  or  refuse  a  contrainte  par  corps,  against  a  Defend- 
ant for  non-payment  of  a  ju'igment  in  an  action  for  damages  for  libel.  (By 
Chabot,  J.)  When  the  formalities  prescribed  by  the  judgment  granting  the  con- 
iraintepar  corps  have  not  been  complied  with,  the  Defendant  will  be  discharged 
from  custody  on  motion — Bowen  &  Chabot,  JJ. — Gugy  &  Donaghue,  9  L.  C.  R., 
p.  274. 

25.  When  contrainte  par  corps  has  not  been  asked  by  the  conclusions  of  an 
action  of  damages  for  personal  wrongs,  it  may  be  asked  for  by  motion,  after  judg- 
ment rendered  in  favor  of  Plaintiff — ^Torranoe,  J. — Bar  the  vs  Dagg,  25  L.  C.  J^ 
p.  161,  3  L.  N.,  p.  316. 

26.  Que  la  contrainte  par  corps  en  matidre  de  dommages-interets  resultant 
d'injures  personnelles,  pent  etre  obtenue  posterieurement  au  jugement  accordant 
tels  dommage?,  bien  qu'elle  n'ait  pas  ete  demandee  par  les  oonolusions  de  la 
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declaration Qu'en  pareii  cas,  la  conira'nte  peut  Sire  accord^e  pour  moins  de 

20O  livres  ancien  cours  ;  qu'elle  peut  F^tre  pour  tous  dommages  a^jug^  quel 
qu'en  soii  le  montant,  et  que  dans  le  cas  actuel  elle  sera  accord^e  pour  la  somme 
de  I25.-.6ILL,  J^^OuelUtte  V9  ValliJtres,  26  L.  C.  J.,  p.  391. 

27.  Que  la  oondamnation  par  corps,  pour  torts  personnels,  est  laissee  a 
I'arbitrage  du  tribunal,  qu'elle  ne  peut  6tre  prononc^e  que  lorsque  les  dommages 
accord6s  se  montant  k  $16,662  ou  plus,  et  quatre  mois  apr^s  la  signification  au 
defendeur  da  jugement  qui  les  accorde,  et  que  son  execution  ne  peut  Stre  ordon- 
n^  que  quinze  jours  apr^  le  jugement  qui  la  prononce. — Casault,  J.^Nysied  vf 
Darhyson,  9  Q.  L.  R.,  p.  322. 

28.  Que  le  defendeur  dans  une  action  en  dommages  pour  arrestation 
ilUgale,  ne  peut  demander  la  con  train  te  par  corps  centre  le  demandeur,  pour  le 

paiement  de  ses  frais,  ^dans  le  cas  oil  Taction  serait  d^bout^e.  — Torrance,  J 

Bogue  vs  Brouillei,  M.  L.  R.,  1  S.  C.  p.  470. 

29.  Les  mots  *Mnjuies  personnelles*'  comprennent  tout  ce  qu'on  dit,  ce 
qu'on  terit  et  ce  qu'on  fait  de  dessein  pr6m6dit6,  dans  la  Tue  d'offenser  quelqu'un 
et  de  lui  faire  affront,  mais  ne  comprennent  pas  les  blessures  corporelles  qui  sont 
faites  sans  intention  d'offenser,  comme,  dans  I'esp^ce,  les  blessures  causer  par 
un  cbeval  vicieuz. — Mathibu,  J.— Morrison  vs  Mullins,  16  R.  L.,  p.  114. 

Par.  5.— 30.  Four  obtenir  rincarc^rat^on  d*une  personne,  pour  d6tdrioration 
sor  an  inmieuble  saisi,  en  vertu  du  chapitre  85,  section  29  des  S.  R  B.  C,  11  ne  sufSt 
pas  que  la  requite  ou  la  motion  faite  pour  obtenir  une  r^gle  contienne  tous  les 
tennes  et  expressions  du  statut,  mais  ii  faut  que  la  r^gle  elle-mSme  les  contienne. 
— Badglbt,  J. —  Varin  vs  Cook,  5  L.  C.  J.,  p.  160. 

31.  Que  le  debiteur  qui  diminue  la  valeur  de  la  propri^td  hypoth6qu£e  en 
ealevant  les  b&tisses,  est  sujet  a  la  contrainte  par  corps  pour  les  dommages  qu'il 
cause  par  U  au  creancier  hypoth6caire.— C.  R. — McOall  vs  Pouliot,  12  Q.  L.  R., 
p.  10. 

MucBLLANEOUS. — 32.  A  wHt  of  hahects  corpus  will  not  be  granted  in  the  case 
of  a  Defendant  imprisoned  in  jail  on  civil  process. — Smfth,  J. — Barber  vs  O^Hara, 
8  L  C.  R.,  p.  216. 

33.  Held :  (by  Duval  &  Meredith,  JJ.)  That  a  writ  of  h<ibeas  corpus  cannot 
be  granted  to  liberate  a  prisoner  charged  with  process  in  a  civil  suit,  even  though 
the  writ  of  execution  in  virtue  of  which  he  was  arrested  is  irregular. — (By  Duval, 
J.)  That  the  writ  of  habeas  corpus  is  not  granted  for  the  purpose  of  reviewing  the 
judgments  of  a  Civil  Court  or  of  questioning  the  regularity  of  its  proceedings, 
either  before  or  after  judgment,  but  merely  to  keep  Courts  within  their  jurisdic- 
tion and  not  to  correct  their  errors. — (By  Meredith,  J.)  That. even  if  the  writ  of 
arrest  be  irregular,  yet  if  it  does  not  appear  to  be  out  of  the  scope  of  the  juris- 
diction of  the  Court  from  which  it  issued,  it  cannot  be  declared  void  and  the 
prisoner,  consequently,  cannot  be  liberated  by  habeas  corpus — (By  Stuart,  J.) 
That  when  application  for  a  writ  of  habeas  corpus  is  made  to  a  judge  in  Chambers 
and  refused,  judicial  comity  will  prevent  another  judge  from  entertaining  it — 
Duval,  Meredith  t  Stuart,  JJ Ex  parte  DonaghuCj  9  L.  C.  R,  p.  285. 

34.  A  eommandemeni  de  payer  and  notice  that  application  for  a  contrainte 
par  corps  will  be  made  in  default  of  payment  after  the  delay  fixed  by  law,  must  be 
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made  and  given,  before  a  coniramte  par  corps  for  non-payment  of  amount  of 
judgment  can  be  granted.— Taschbrbac,  J.^^BlaU  vs  BarbeaUf  1  R.  C,  p.  246. 

35.  Persons  imprisoned  for  debt,  or  under  any  action  or  pi-ocess  in  ciril 
matter,  are  not  entitled  to  be  discharged  on  habeas  corpus  by  petition  to  a  judge 
in  chambers.  Where  the  Court  from  which  the  process  issued  is  a  Superior 
Court,  having  jurisdiction  over  the  subject  matter,  there  is  a  presumption  that  its 
jurisdiction  has  been  rightfully  exercised,  and  it  is  not  necessary  that  the  cause 
of  imprisonment  be  specified  in  the  warrant  of  commitment,  so  as  to  show  that 
the  Court  had  jurisdiction.  A  judgment  concluding  by  the  words :  ''  the  whole 
with  costs,"  includes  the  necessary  future  costs  of  executing  the  judgment^- 
Cross,  J. — Ex  parte  Thompson,  22  L.  C.  J.,  p.  89. 

36.  A  person  imprisoned  under  a  process  in  a  civil  matter,  where  no  excess 
of  jurisdiction  is  shown,  is  not  entitled  to  be  discharged  on  habeas  corpus  on  peti- 
tion to  the  Court  of  Queen's  Bench Dokion,  C.  J.,  &  Cross,  J. — Ex  parte  Cutlerj 

22  r..  C.  J.,  p.  85. 

37.  A  writ  of  habeas  corpus  will  not  be  granted  to  liberate  a  prisoner  charged 
with  process  in  a  civil  suit,  even  though  the  writ  of  execution  in  virtue  of  which 
he  was  arrested  appear  to  be  irregular,  if  it  is  within  the  scope  of  jurisdiction  of 
the  Court  from  which  it  issued — Monk,  J Ex  parte  ffealy,  22  L.  C.  J.,  p.  138. 

38.  A  judicial  surety  in  jail  is  not  entitled  to  an  alimentary  allowance^- 
ToRRAXOB,  J. — Cramp  vs  Cocquereau^  25  L.  C.  J.,  p.  162. 

39.  Que  la  contrainte  par  corps  n'est  qu'un  mode  d'execution  des  juge- 
ments.  Que  le  rebel  a  la  justice,  qui  n'est  que  contraint  par  corps  jusqu'au  paie- 
ment,  a  droit  k  des  aliments. — Casault,  J C6ti  vs  Vermette,  9  Q.  L.  R.,  p.  340. 

40.  Qu'il  n'y  a  pas  lieu  k  la  contrainte  par  corps  centre  le  detenteur  d'un 
immeuble  condamn6  k  le  remettre  et  a  rendre  compte  des  fruits  et  revenus,  par- 

ce  qu'il  n'a  pas  produit  son  compte  dans  les  d^Iais  fix^s  par  la  Cour ^Mathiev, 

J. — Crowley  vs  Chr4tien,  11  R.  L.,  p.  375. 

227S*  Persons  are  also  subject  to  imprisonment  for  contempt  of 

any  process  or  order  of  court,  and  for  resistance  to  such  process  or 

order,  and  for  any  fraudulent  evasion  of  any  judgment  or  order  of 

court,  by  preventing  or  obstructing  the  seizure  or  sale  of  property  in 

execution  of  such  judgment. — C.  S.  L.  C,  ibid.     [III.  211.] 

DECISIONS  : — lo.  A  writ  of  attachment,  contrainte  par  corps,  may  inne 
against  a  Defendant  refusing  to  open  the  doors  of  his  house  to  a  bailiflf  cbai^ 
with  the  execution  of  a  writ  to  seize  the  effects  of  such  Defendant  and  such  writ 
may  issue  even  in  the  case  where  the  Defendant  has  made  use  of  neither  vio- 
lence nor  force. — ^Caron,  J. — Deschamais  vs  Amioi  dit  Socage,  4  L.  C.  R ,  p.  43. 

2.  A  Plaintiff  has  no  right  to  demand  an  attachment  for  contempt  against 
a  Defendant  who  has  been  condemned  to  pay  costs  upon  an  incidental  proceed- 
ing, but  such  Plaintiff  is  entitled  to  demand  an  execution  during  the  pendency 
of  the  case — ^Bowbn  &  Meredith,  JJ Ferguson  vs  Gilmour,  5  L.  C.  R.,  p.  421. 

3.  A  contrainte  par  corps  by  capias  ad  satisfaciendum  may  issue  against  a 
debtor  refusing  to  open  his  doors  to  a  bailiff  charged  with  a  writ  of  execution 
against  him.    In  the  case  submitted,  the  returns  of  the  bailiff  are  sufficient  proof 
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to  justify  the  issue  of  such  capias.  An  appeal  lies  from  the  judgment  awarding 
such  eonirainUpar  corps f  in  like  manner  as  from  any  other  judgment  whereof 
an  appeal  is  granted  by  law. — Q.  B — Mercure  &  LaframboUej  5  Ij.  C.  R.,  p.  168. 

4.  It  is  not  neoaMary  that  a  judgment  upon  a  demand  for  a  contrainte  par 
corpSf  for  opposing  the  execution  of  a  writ,  should  recite  verbatim  the  terms  of  the 
motion  or  rule.  The  return  of  the  shenfi  alone  is  sufficient  evidence  to  autho- 
rise the  court  to  adjudicate  upon  such  demand,  the  Defeitdant  having  failed  to 
appear.  Upon  such  judgment,  the  imprisonment  ought  to  take  place  in  the  dis- 
trict where  the  Defendant  resides. — Q.  B. — Cribassa  &  MassuCj  16  L  C.  R.,p.  446, 
2  L  C,  L.  J.,  p.  22.--BBRTHELOT,  J 8  L.  C.  J.,  p.  122. 

5.  In  the  case  of  a  saisie-execuiion,  where  a  Defendant,  who  was  outside  his 
dwelling  house,  the  door  of  which  was  locked  and  within  which  were  his  wife  and 
family,  who  were  visible  from  the  outside,  and  who  neglected  to  open  the  door  on 
being  called  on  by  the  bailiff  to  do  so,  that  the  statement  of  such  Defendant  to 
the  bailiff  tliat  he  could  not  open  the  door,  amounted  to  a  refusal  to  do  so.  A 
sheriffs  return  to  a  writ  of  execution,  setting  forth  that  the  Defendant  had  re- 
fused to  open  the  door  of  his  dwelling  house  in  order  that  the  sheriff  might  seize, 
is  only  j^rima  facie  evidence  of  the  fact  and  is  not  of  itself  sufficient  to  justify  a 
condemnation  for  contrainte. — Meredith,  C.  J. — Kemp  <£r  Kemp,  2  L.  C.  J.,  p.  281. 

6.  In  the  case  of  a  saisie  exieution^  where  a  Defendant,  who  was  outside  his 
dwelling  house,  neglected  to  open  the  door,  which  was  locked,  such  neglect  did 
not  amount  to  a  rebellion  en  j'tt«<ic«..^JBADOLBY,  J. — Kemp  vs  Kemp^  2  L.  C.  J., 
p.  280. 

7.  In  the  case  of  a  r^&«Z/ton  d  justiccj  no  mitigating  circumstance  can  pre- 
vent the  issuing  of  a  contrainte  par  corps, — Badgley,  J — Campbell  vs  Beatiie,  3 
LC.J.,  p.  118. 

8.  In  proceedings  for  a  contrainte^  the  party  proceeded  against  should  have 
notice  from  the  beginning. — ^Monk,  J. — Roy  vs  Beaudry^  6  L.  C.  J.,  p.  85. 

9.  Qu'un  defendeur  qui  sous  trait  les  effets  saisis  pendant  que  Thuissier  pro- 
cMe  k  les  porter  sur  son  proems  verbal  et  qui  use  de  violence  envers  I'huissier 
pour  operer  cette  soustraction  ne  pent  dtre  d6clar6  en  mSpris  de  cour  et  con- 
damn6  k  6tre  emprisonn^ Bbbthblot,  J — Terroux  vs  Dupont,  10  L.C.  J.,  p.  143. 

10.  A  writ  of  habeas  corpus  will  be  granted  in  the  case  of  a  Defendant 
confined  in  goal  on  a  writ  of  contrainte  par  corps  by  reason  of  a  ribellion  d  jus- 
tice. The  debtor  in  such  a  case,  who  has  been  once  discharged,  is  no  longer  liable 
to  coercive  imprisonment  for  the  same  debt,  as  the  act  committed  by  him  is  an 
offence  in  the  sense  mentioned  in  section  eleven  of  chapter  95  C.  S.  L.  0. — 
Dbummond,  J .^-Ex  parte  Oriba^sa,  15  L.  C.  J.,  p.  331. 

11.  Une  r^gle  pourm6prisde  cour  pent  emaner  contre  une  partie  pour 
avoir  produit  plusieurs  oppositions  de  la  m^me  nature,  dans  le  but  de  retarder 
nne  vente  et  de  s*opposer  k  Tex^cution  de  la  justice.— Badqlby,  J. — Thomas  vs 
Pepinj  5  L.  C.  J.,  p.  76. 

12.  A  rule  for  contempt  of  Court  against  a  witness  who  has  not  answered  a 
subpana  ad  testificandum  will  not  lie  unless  proof  be  made  by  affidavit  of  per- 
sonal service,  tender  of  reasonable  expenses  and  wilful  disobedience. — Badolbt, 
J, — Sexton  vs  Boston,  5  L.  C.  J.,  p.  334. 

13.  In  an  application  for  imprisonment  of  a  witness,  resident  in  Montreal, 
for  contempt,  in  not  obeying  a  subpoena  personally  served,  it  is  not  necessary  to 
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prove  the  service  of  suhpodna  by  affidavit  nor  that  the  original  writ  was  exhibited 

to  the  witness,  nor  that  tender  was  made  of  fees  or  expenses Berthblot,  J.— 

Joseph  vs  Josephf  8  L.  C.  J.,  p.  41. 

14.  A  judge  of  the  Court  of  Queen's  Bench,  whilst  sitting  alone  in  the 
exercise  of  the  criminal  jurisdiction  conferred  upon  that  Court,  has  no  jurisdiction 
over  an  alleged  contempt,  for  publishing  a  libel  concerning  one  of  the  justices  of 
the  Court,  in  reference  to  the  conduct  of  such  justice  while  acting  in  his  judicial 
capacity,  on  an  application  to  him  in  Chambers  for  a  writ  of  habe<u  corpus,  the 
matter  being  only  legally  and  properly  cognizable  by  the  full  Court  of  Queen's 
Bench.  The  issuing  of  a  rule  for  contempt  by  the  judge  himself,  against  whom 
the  contempt  is  alleged  to  have  been  committed,  without  any  evidence  that  the 
party  charge'!  had  committed  the  contempt,  is  mo^t  irregular.  An  admission  in 
writing,  by  the  party  charged,  at  the  instance  of  the  judge,  for  the  purpose  of 
settling  the  dispute  between  them,  must  be  held  to  have  been  written  withoat 
prejudice  and  cannot  avail  as  evidence  in  support  of  the  rule  for  contempt,  in 
case  the  judge  refuse  to  accept  it  as  a  sufficient  apology.  A  fine  imposed  by  the 
judge  under  such  circumstances  will  be  remitted. — Privy  Council. — Ex  parte  T» 
K,  Ramsay^  15  L.  C.  J.,  p.  17, 3  P.  C.  App.  Ca3.,p.  427. — Drummond,  J. — 11  L.  C.  J., 
p.  152. 

1').  A  tiers  saUie  who  refuses  to  deliver  up  articles  seized  in  his  possession 
is  guilty  of  contempt. — K.  B. — Miliar  Ss  Hooker^  3  R.  de  L.,  p.  305. 

16.  To  fyle  an  unfounded  opposition  afin  cPannuler  is  a  false  plea  to  impede 
the  due  course  of  justice  and  is  therefore  a  contempt,  and  an  attachment  may  be 
granted K.  B Quironei  vs  Wilson,  3  R.  de  L.,  p.  472. 

17.  If  a  sham  opposition  qfin  cPannuler  ib  filed,  it  is  a  contempt  and  the 
Court  will  grant  a  rule  to  show  cause  why  an  attachment  shall  not  issue. — K.  B.— 
Hunt  vs  Perraultf  3  R  de  L.  p.  475. 

18.'  La  regie  a  etre  prise  entre  un  gardien  qui  ne  repr6sente  pas  les  effets 
places  sous  sa  garde  ne  doit  pas  demander  i  ce  qu'il  soit  consid6r6  §tre  en  m^pris 
de  cour,  mais  seulement  incarc^r6  jusqu'sl  ce  qu'il  repr^sente  les  efifets  — C.  R.— 
Wilson  vs  Pariseau,  1  L.  C.  J.,  p.  253. 

19.  A  witness  who  has  been  ordered  to  withdraw  from  the  Court-room  is 
guilty  of  contempt  if,  after  his  examination,  he  communicate  facts  disclosed  in 
evidence  at  the  trial  to  another  witness  not  yet  examined — Aylwin,  J. — Regina 
vs  McOorkill,  8  L.  C.  J.,  p.  282. 

20.  Un  defendeur  nomm6  gardien  a  la  saisie  pratiqu6e  surluicontrairement 
aux  ordonnances  et  aux  dispositions  du  Code  de  Procedure  Civile,  ne  peut  sur 
r^gle  nisif  sur  son  d6faut  de  reprSsenter  les  effets,  Stre  condamn6  &  I'emprisonne- 
ment  pour  m^pris  de  cour. — Lokanobb,  J. — PaioUle  vs  Guiltneite,  I  R.  L,  p.  51. 

21 .  Que,  lorsquH  est  p'^sse  outre  k  un  bref  de  prohibiton  adress^  &  <'  La  Corpo- 
ration du  Village  de  L' Assomption,  dans  le  comte  de  L' Assoosption,  dans  le  district 
de  Joliette  ",  lui  defendant  "  de  passer  outre,  et  de  proc6der  ult6rieurement  sur, 
"  ou  en  vertu  d*un  reglement  du  31  aout  dernier  (1869)  et  adopts  le  dit  jour,  par 
'<  le  conseil  municipal  du  village  de  L'Assomption  ;  de  proceder  ult6rieurementi 
*^  I'ex^cution  du  dit  rdglement,  sous  quelque  forme  ou  pr^texte  que  ce  puisse 
*'  ^tre",  une  rdgle  pour  m^pris  de  cour  ne  peut  Stre  maintenue  contre  une  per 
sonne  qui  aurait  travaill^,  ou  fait  travailler  k  la  requisition  de  la  corporation,  an 
canal  dont  la  confection  etait  ordonn6e  par  tel  reglement  et  qu'icelle  rdgle  doit 
dtre  rejet6e  avec  d6pens.— Loranoer,  J — Corp.  du  Village  de  VAssompiion  vi 
Archamhauli,  2  R.  L.,  p.  105. 
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22.  An  assignee,  under  the  Insolvent  Act  of  1875|  who  receives  from  the 
Goart  an  order  to  sell  the  moveables  of  an  insolvent,  in  order  to  pay  a  privileged 
claim,  and  who  refuses  to  obey  sach  order,  will  be  condemned  to  imprisonment 
for  contempt  of  Court. — Rainvillb,  J. — Blouin  vs  Bouchard,  7  R.  L.,  p.  445. 

23.  The  prisoner  was  committed  to  prison,  for  that  he  "  being  personally 
"  present  before  the  said  Court  of  Sessions  of  the  Peace,  hath  this  day  been  guilty 
^' of  divers  gross  insults  and  contemptuous  behaviour  to  the  said  Court  of  General 
'*  Sessions  of  the  Peace  for  the  district  of  Montreal,  and  hath  been  guilty  of 
'' contempt  to  the  said  Court,  by  using  abusive  and  approbious  language,  by 
"  refusing  to  obey  the  lawful  commands  of  the  said  Court  and  by  using  violent 
'( and  threatening  gestures  before  said  Court.*'  The  commitment  further  set  forth  : 
.<<  whereas  the  said — in  consequence  of  such  insolent  and  contemptuous 
"  behaviour,  contempt  and  language,  is  here  adyudged,  ordered  and  condemned 
^'tobe  imprisoned  "  &c.  Held: — That  the  offence  was  sufficiently  set  forth  and 
described.— Q.  B Ex  parte  McNamee,  3  L.  N.,  p.  197, 10  R.  L.,  p.  311. 

24.  In  case  of  contempt  of  Court  in  fades  eurice  the  Defendant  should  be 
allowed  to  explain  his  conduct Q.  B — Ex  parte  McNamee,  3  L.  N.,  p.  197. 

25.  In  a  petition  for  a  writ  of  prohibition  to  Defendants  to  prevent  them 
proceeding  vrith  an  execution  tor  costs,  which  had  been  taxed  by  order  of  the  judge, 
iras  the  following  moyen :  '^  3.  Parce  que  cejugement  appert  d  la  face  dee  procidie 
^  avoir  iti  rendu  d  la  suggestion  immorale  de  PHon.  M.  A.  Plamondon."  The 
word  immorale  had  been  effaced  by  a  stroke  of  the  pen  and  the  word  ilUgale 
substituted  in  the  margin,  without,  however,  any  mention  at^the  foot  of  the  peti- 
tion of  the  erasure  or  marginal  note.  The  judge  to  whom  the  petition  was 
presented,  being  the  same  thus  referred  to,  held  the  expression  thus  used  to  be 
a  contempt  of  Court,  ordered  the  petition  to  be  locked  up  by  the  prothonotary 
and  the  attorney  signing  it  to  appear  to  answer  ihe  contempt  at  the  opening  of 
the  next  term  of  Court.  In  Appeal,  the  Court  of  Queen's  Bench  refused  to 
interfere  with  the  judgment. — ^Q.  B — Champagne  d:  B^langer,  9  R.  L.,  p.  328. 

26.  A  writ  of  injunction  issued  enjoining  the  Company  Defendant,  not  to 
proceed  to  execute  certain  works.  The  Company  disregarded  the  injuhction 
and  continued  the  works.  On  this,  the  Plaintiff  sued  out  a  rule  for  contempt 
of  Court  against  the  secretary  of  the  Company.  Held  : — ^That  no  such  rule  would 
lie^^Q.  B.^Tieman  d:  Montreal^  Ottawa  and  Occidental  Ry.,  8  R.  L.,  p.  374. 

27.  When  Defendant,  after  judgment  and  execution,  fyled  an  opposition  on 
the  allegation  contained  in  his  pleas,  it  was  held  that  he  could  not  be  condemned 
to  imprisonment  for  contempt  of  Court  until  the  merits  of  the  0|'position  had 
been  adjudicated  upon. — Q.  B. — Dawson  <fc  Ogden,  8  R.  L.,  p.  716. 

28.  A  witness  who  has  made  default  to  appearand  give  evidence,  and  against 
whom  a  rule  has  issued  for  contempt,  must  appear  in  person  to  answer  the  rule. 
-— TosBAXOE,  J Fair  vs  Cassils,  3  L.  N.,  p.  337. 

29.  A  witness  neglecting  to  appear  before  an  accountant  appointed  by  the 
Court,  in  obedience  to  a  subpoma  duly  served  upon  him,  is  guilty  of  contempt  of 
Court — Mackav,  J. —  Pritost  vs  Cfauthier,  23  L.  C.  J.,  p.  323. 

3(X  Petitioner  applied  for  a  rule  for  contempt  against  an  adjudicataire  of  a 
property  purchased  at  a  Sheri£f  's  Fale,  the  conditions  of  which  were  that  the 
adjudicataire  should  pay  Jbalf  down  and  give  security  for  the  other  half.  The 
adjudicataire  paid  half  down  and  received  a  title  which  made  no  mention  of 
the  security  to  be  given  for  the  other  half.    Held : — That  this  was  not  a  ground 
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for  contempt,  but  was,  at  most,  an  error  on  the  part  of  the  officer  of  the  Court 

C.  K—O'Reilly  vs  Kearns,  2  L.  N.,  p.  414. 

31.  During  the  trial  of  a  contested  election-petition,  a  rule  issued  against  a 
newspaper  called  the  NouvellUte^  for  criticisms  reflecting  on  the  conduct  of  the 
Judge  during  the  trial  of  the  case.  It  was  heldj  discharging  the  rule,  but  condemn- 
ing the  proprietor  to  pay  costs,  that  the  press  has  a  right  to  criticise  the  legality 
of  a  decision  by  the  Court,  but,  if  it  departs  from  the  truth,  it  would  be  liable  for 
contempt. — ^Caron,  J. — Dussault  vs  Belleau,  10  Q.  L.  R.,  p.  247. 

32.  Where  a  motion  against  witnesses  for  contempt  was  served  at  5  p.  m. 
on  the  7th.  and  returned  on  the  8th.,  it  was  held  that  there  should  have  been  a 
clear  day*s  notice C.  R. — Fair  vs  CassilSf  4  L.  N.,  p.  102. 

33.  A  bailiff  who  proceeds  to  sell  the  goods  of  Defendant  notwithstanding, 
the  fact  that  oppositions  have  been  filed  and  that  the  prothonotary  has  made  sn 
order  to  suspend  proceedings,  is  guilty  of  contempt  of  Court — ^Torrancb,  J—- 
Leroux  vs  DeslaurierSy  4  L.  N.,  p.  173. 

34.  A  Defendant  who,  under  pretence  of  desiring  to  make  a  settlement, 
induces  a  bailiff  charged  with  a  writ  of  execution  against  him  to  refrain  from 
making  a  seizure  and  accompany  him  to  the  Plaintiff  for  the  purpose,  and  who, 
in  the  interval,  removes  a  portion  of  his  goods,  is  in  contempt  of  Court  and  will 
be  ordered  to  be  imprisoned  until  the  whole  amount  of  the  debt,  interest  and 
costs  is  paid.«-.LoRANOER,  J — Boss  vs  O^Leary-f  6  L.  N.,  p.  173. 

35.  Qu'il  n'y  a  pas  lieu  k  la  contrainte  par  corps  pour  mepris  de  Cour  cen- 
tre un  opposant,  pour  la  raison  que  Topposition  produite  par  ce  dernier  a  et^ 
d6clar6e  frauduleuse  et  renvoy^e. — Chagnon,  J. — Qirard  vs  Avdeitej  13  R.  L, 
p.  418. 

36.  That  an  order  for  coercive  imprisonment  may  be  granted,  in  an  action 
for  separation  from  bed  and  board,  against  the  Plaintiff  for  not  obeying  the  order 
of  the  Court  giving  the  custody  of  a  child  to  its  mother,  the  Plaintiff's  wife.— 
ToRRAXCB,  J. —  Gravel  vs  Lahoulih'e^  M.  L.  R.,  2  iS.  C,  p.  294. 

SR8'74.  Any  debtor  imprisoned  or  held  to  bail,  in  a  cause  where- 
in judgment  for  a  sum  of  eighty  dollars  or  upwards  is  rendered,  is 
obliged  to  maJke  a  statement  under  oath,  and  a  declaration  of  aban- 
donment of  all  his  property,  for  the  benefit  of  his  creditors,  according 
to  the  rules,  and  subject  to  the  penalty  of  imprisonment  in  certain 
cases,  provided  in  chapter  87  of  the  Consolidated  Statutes  for  Lower 
Canada,  and  in  the  manner  and  form  specified  in  the  Code  of  Civil 
Procedure.— /6id.  ss.  12,  13.     [III.  211.] 

DECISIONS: — I-  In  an  action  commenced  hy  capias  ad  respondendum 9Xi^ 
wherein  judgment  has  been  rendered  declaring  such  capias  good  and  valid,  a 
capias  ad  satifaciendiim  will  issue,  on  proof  by  Plaintiff  petitioning  that  the 
Defendant  under  bail  has  not,  according  to  the  12  Vict.,  c.  42,  filed  in  the  pro- 
thonotary's  office  a  statement  under  oath  of  all  his  creditSj  property  and  effects? 
and  such  Defendant  will  be  imprisoned  for  a  space  of  time  at  the  discretion  of 
the  Ck)urt  not  exceeding  one  year.  The  Defendant  need  not  have  notice  of  such 
petition. — Badolet,  J.^^Macfarlane  vs  BHiveaUj  4  L.  C.  J.,  p.  357. 

2.  Art.  773-7  C.  P.  C,  apply  to  debtor  in  custody  on  contrainte  par  corps^^ 
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well  as  to  those  detained  on  eapiaa,  and  under  art.  777,  such  debtor  cannot 
obtain  his  discharge  until  four  months  have  elapsed  from  the  filing  of  a  schedule 

and  declaration  of  abandonment ^Torranob.  J. —  Winning  vs  Leblane,  14  L.  C. 

J.,  p.  335. 

3.  Une  cession  faite  aux  termes  du  droit  oommun  par  un  debiteurd,  ses  cr6an- 
ciers,  sans  decharge  de  leur  part,  ne  depouille  pas  le  d^biteur  de  ees  droits  de 
propiiSt^;  les  cr^anciers  ne  sont  que  des  administrateurs  ou  procuratores  in 
rem  domini,  aveo  droit  de  disposer  des  biens  c6d68  dans  leur  int^rSt  commun  et 
oelui  de  leur  debiteur,  auquel  appartiennent   les  actions  intent^es  contre  les 

tiers  &  raison  du  d^tournement  de  ces  biens Lorangbr,  J Rivard  va  Belle, 

lR.L,p.  571. 

4.  A  capias  ad  respondendum,  on  the  ground  of  fraud  and  secretion,  may 
issue  at  the  suit  of  a  creditor,  after  an  assignment  by  the  debtor  in  insolvency 
and  the  appointment  of  an  assignee.  But  an  attachment  of  the  debtor's  effects 
en  main  tierce  will  not  be  maintained C.  R. — Nieldvs  Ferland,  1  Q.  L.  R.,  p.  228. 

5.  Inasmuch  as  the  Code  of  xlivil  Procedure  fails  to  attach  any  penalty 
whatever  for  not  fyhng  the  statement  required  by  article  766,  the  penalty  imposed 
by  C.  C.  2274  and  by  C.  S.  L.  C,  cap.  87,  sec.  12,  s.  s.  2,  cannot  be  enforced. — 
Privy  Council — Carter  d  Molson,  8  App.  Cas.,  p.  530,  6  L  N.  p.  189,  27  L.  C.  J., 

p.  157,  R.  A.  C,  p.  889.^Q.  B 26  L.  C.  J.,  p.  159,  8  Q.  L.  R.,  p.  338.     (MemOj  By 

the  Act.  Q.  48  Vict.,  c.  22,  s.  9,  the  article  776  C.  C.  P.,  has  been  amended  so  as 
to  allow  the  enforcement  of  C.  C.  2274.  R.  S.  Q.,  art.  5963.) 

6.  When  a  person,  who  had  been  arrested  under  a  capias  and  given  bail, 
has  been  subsequently  ac^udged  to  fyle  a  statement  and  make  a  judicial  aban- 
doomenr.  of  his  property,  and  has  made  default,  he  cannot  be  condemned  to 

imprisonment  in  consequence  of  such  default — Q.  B Goldring  A  Hochelaga 

Bank,  29  \j.  C.  J.,  p.  192.— Privy  Councii R.  A.  C,  p.  949. 


When  the  statement  and  declaration  of  abandonment  are 
made  without  fraud,  as  specified  in  the  last  preceding  article,  the 
debtor  is  exempt  from  arrest  and  imprisonment  by  reason  of  any 
cause  of  action  existing  before  the  making  of  such  statement  and 
declaration,  unless  such  debtor  is  arrested  and  imprisoned  for  any  debt 
of  the  description  specified  in  articles  2272  and  2273. — Ibid,  s.  13,  §  3, 
s.l6,§§l,2.     [III.  211.] 

227<i«  No  priest  or  minister  of  any  religious  denomination,  no 
person  of  the  age  of  seventy  years  or  upwards,  and  no  female,  can  be 
arrested  or  imprisoned,  by  reason  of  any  debt  or  cause  of  civil  action, 
except  such  pereons  as  fall  within  the  cases  declared  in  articles  2272 
and  2273.— C.  S.  L.  C,  c.  87,  s.  7.     [III.  211.] 

DECISIONS  : — 1-  A  contrainte  par  corps  against  a  married  woman  upon  a 
judgment  for  principal,  interest  and  costs,  cannot  be  obtained. — Court  of  Appbai^s. 
^Scoit  dt  Prince,  Stuart's  Rep.,  p.  467. 

2.  A  rule  for  a  contrainte  par  corps  against  a  mai*ried  woman  sous  puissance 
du  mart,  though  s^arie  de  biens  from  her  husband,  will  be  rejected,  unless  notice 
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of  the  rule  be  given  to  the  husband. — Tasohbrbau,  J. — McDonald  vs  McLean^  11 
L.  C.  R>)  p*  6. 

3.  The  sheriff  is  the  guardian  of  goods  seized,  when  the  Defendant  offers 
none.  In  a  rule  for  contrainte  par  corps  against  a  guardian,  it  is  not  necessary  to 
offer  any  alternative,  in  default  of  producing  the  moveables  seized.  When  the 
guardian,  by  way  of  answer  to  such  rule,  pleads  that  the  property  is  only  worths 
particular  amount,  it  becomes  the  duty  of  the  Court,  avant  faire  droits  to  order 
proof  of  the  fact.  The  onyts  prohandi  falls  on  the  yuardien.  The  sheriff  although 
over  70  years  of  age  is  liable  par  corps — Q.  B. — Leverson  S  Boston,  2  L  C.  J., 
p.  297. 

4.  As  to  whether  a  person  over  70  years  of  age  can  be  a  surety  on  an  Appeal 
bond,  see  remarks  of  Ramsay,  J.,  in  the  case  of. — ^Q.  B. — Ouimei  is  Datfar^t,  3 
L.  N.,  p.  108. 

5.  A  person  over  seventy  years  of  age  ^  not  exempt  for  imprisonment  for 
contempt  of  Court. — Rainvillb,  J. — Ross  vs  Oif/caryf  6  L.  N.,  p  241, 27  L.  C.  J.,  p.  220. 


2277*  The  arrest  and  imprisofnment  of  debtors  under  process  of 
capias  ad  respondendum  are  made  according  to  the  provisions 
contained  in  the  act  referred  to  in  article  2274,  and  in  the  Code  of 
Civil  Procedure.— C.  S.  L.  C,  c.  87,  ss.  1,  2,  9.     [III.  211.] 


BOOK   FOURTH 


COMMERCIAL   LAW. 


GENERAL  PROVISION. 


2278*  The  principal  rules  applicable  in  commercial  cases  which 
are  not  contained  in  this  book  are  declared  in  the  several  preceding 
books,  and  more  especially  in  the  titles  Of  Obligations,  Of  Sale,  Of 
Lease,  Of  Mandate,  Of  Pledge,  Of  Partnership,  and  Of  Prescrijytm, 
in  the  third  book.— [III.  269.] 


J 
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OF  BILLS  OF  EXCHANGE.  NOTES  AND  CHEQUES. 


CHAPTER  FIRST. 


OF   BILLS  OF   EXCHANGE. 


SECnON  I. — OF   THE   NATURE  AND  REQUISITES  OF  BILLS  OF  EXCHANGE. 

227II*  A  bill  of  exchange  is  a  written  order  by  one  person  to 
another  for  the  payment  of  money  absolutely  and  at  all  events. — Po- 
thier,  Changey  n.  3  ;  2  Pardessus,  Droit  Cotyi.,  nn  330  et  seq.;  Smith, 
Merc.  Law,  207,  208,  209  ;  Bay  ley,  BUls,  p.  1  ;  Story,  BiUs  of  Ex.,  nn. 
52,  53  ;  3  Kent,  G(ym.,  p.  74.    [III.  269.] 

DECISIONS:^!.  No  action  lies  upon  a  certificate  by  an  officer  of  govern" 
ment^  certifying  a  balance  of  pay  due  to  him,  and  directing  a  third  officer  of  the 
tame  Hepartment  to  pay  the  amount  )  such  a  transaction  is  not  a  bill  of  exchange. 
— K.  K-^McLean  vs  Rossj  2  R.  de  L.,  p.  29. 

2.  A  pcomissory  note  or  an  agreement  in  writing  dated  on  a  Sunday  and 
given  in  payment  of  a  horse  purchased  on  the  same  day,  is  null  and  void  under 
the  45  Geo.  HI,  cap.  10  and  the  18  Vict.,  cap.  117.  A  written  undertaking  con- 
taining a  condition  to  pass,  on  a  subsequent  day,  a  notarial  obligation  for  the 
amount  thereof,  is  not  a  promissory  note,  but  an  agreement,  and  must  be  sued 
upon  as  such,  otherwise  the  action  will  be  dismissed. — Stuart,  J,^-~^C6t4  vs 
Lmieuxj  9  L.  C.  R.,  p.  221. 

3.  A  promissory  note,  payable  to  order,  may  be  validly  made  on  the  Lord's 
day,  commonly  called  Sunday. — ^Monk,  J — Kearney  vs  Kinchj  7  L.  C.  J.,  p.  31. 

4.  A  draft  made  payable  '^,  three  days  after  sailing"  of  a  vessel,  is  non- 
negotiable,  as  being  dependent  upon  a  contingency,  and  cannot  be  transferred  by 
endorsement Meredith,  C.  3,^ Dooly  vs  Ryarton,  1  Q.  L.  R.,  p.  219. 

5.  Le  matelot  pent,  apr^s  son  engagement,  recevoir  des  avances  par  billot 
on  traite,  a  ordre  ou  au  porteur,  fait  payable  pas  moins  de  cinq  jours  aprds  le 
depart  du  vaisseau  avec  le  preneur  k  bord.  Ce  billet  ou  traite,  quoiqu*il  soit  con- 
ditlnm«l,  peut,  auc  termes  de  Tartiele  1573  du  Code  Civil,  Hre  isol^  par  endoaae* 
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ment,  quand  fait  k  ordrey  et  par  d^livranoei  quand  au  porteur,  mau  ii'6tant  pti 
une  lettre  de  change  ni  un  billet  promissoire,  11  ne  jouit  pas  du  privilege  que 
Particle  2288  attache  k  ceux-ci  et  le  cessionnaire,  mdine  avant  6cheance|  n'tc- 
quiert  que  les  droits  da  preneur. — Casault,  J. — Duehaine  vs  Maguire^  8  Q.  L  B^ 
p.  295. 

See  also  oases  noted  at  C.  C.  2344. 


SS80*  It  is  essential  to  a  bill  of  exchange, 

That  it  be  in  writing  and  contain  the  signature  or  name  of  the 
drawer ; 

That  it  be  for  the  payment  of  a  specific  sum  of  money  only  ; 

That  it  be  payable  at  all  events  without  any  condition. — Autho- 
rities under  preceding  article.     [III.  269.] 

AToend/ment : — ^Article  2280  should  read  as  follows  : 

''  SSSO*  It  is  essential  to  a  bill  of  exchange  that  it  be  in  writing 
and  contain  the  signature  or  name.of  the  drawer  ; 

That  it  be  for  the  payment  of  a  specific  sum  of  money  only  : 

That  it  be  payable  at  all  events,  without  any  conditions. 

The  words  "  given  for  a  patent  right "  must  be  written  or  printed 
prominently  and  legibly  across  the  face  of  a  bill  of  exchange  before 
the  same  is  issued,  when  the  consideration  consists  in  whole  or  in  part 
of  the  purchase  money  of  a  patent  right  or  a  partial  interest,  limited 
territorially  or  otherwise,  in  a  patent  right."  C.  C.  2280 ;  R  S.  C. 
c  123,  s.  12.— R  S.  Q.,  art.  6246. 

2S81*  The  parties  to  a  bill  of  exchange  at  the  time  of  making 
it  are  the  drawer  of  the  bill  and  the  payee. 

The  drawee  becomes  a  party  by  acceptance  and  is  then  called  the 
acceptor. 

Indoraers,  warrantors  upon  the  face  of  the  bill,  the  person 
requested  to  pay  au  beaoin  who  SiCcepts,  acceptors  supra  protest  and 
holders  also  become  partiea — Domat,  liv.  1,  ch.  16,  sec.  4;  Pothier, 
Change,  nn.  17  to  26  ;  1  Nouguier,  Lettres  de  change,  pp.  148,  149: 
Baylpy,  BUls,  ch.  1,  §^  2  et  seq.;  Story,  BiUs  of  Ex.,  nn.  35,  36,  254, 
265.    [III.  269.] 


A  bill  of  exchange  may  be  made  payable  either  to  a 
certain  person  by  name  or  other  sufficient  indication,  or  to  such  person 
or  his  order,  or  to  the  order  of  the  drawer  or  to  bearer. 

If  the  name  of  the  payee  be  left  in  blank  the  legal  holder  of  the 
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bill  may  fill  up  the  blank.— Pothier,  Change,  nn.  31,  223,  224  ;  1  Sa- 
vary,  Parf  Nig,,  p.  201 ;  1  Nouguier,  ibid.;  Roscoe,  BiUs,  pp.  2,  22  ; 
Story,  BilLs  of  Ex.,  nn.  54  to  57  ;  C.  S.  L.  C,  c.  64,  s.  3  ;  Contrd,  OrA 
1673,  tit.  6,  art.  1  ;  C.  Com.,  110.     [III.  269.] 

228S*  If  no  time  be  specified  in  the  bill  for  its  payment,  it  is 
held  to  be  payable  on  demand  ;  if  no  place  be  specified,  it  is  payable 
generaUy.— C.  S.  L.  C,  ibid.,  s.  9  ;  C.  S.  C,  c.  57,  s.  4.    [TIL  269.] 

2284.  Foreign  bills  of  exchange  are  usually  drawn  in  sets  of 
several  parts,  all  of  which  the  drawer  is  bound  to  deliver  to  the  payee. 
—Pothier,  Change,  nn.  37,  130  ;  2  Pardessus,  Droit  Com.,  n.  342  ;  1 
Chitty  and  Hulme,  p.  3  ;  Bayley,  Bills,  p.  30  ;  Story,  Bills,  n.  66 ;  C 
Com.,  110.     [III.  271.] 

2285*  When  a  bill  contains  the  words  "  value  received,"  value 
for  the  amount  of  it  is  presumed  to  have  been  received  on  the  bill  and 
upon  the  indorsements  thereon.  The  omission  of  theso  words  does  not 
render  the  bill  invalid. — Pothier,  Change,  n.  34 ;  Ord.  1673,  tit.  5,  art. 
1 ;  C.  S.  L.  C,  ibid.,  s.  4  ;  Bayley,  Bills,  ch.  1,  §  14,  p.  40  ;  Story,  BiUs 
of  Ex.,  n.  63 ;  C.  C,  989 ;  C.  Com.,  110,  137.  Hart  vs  Macpherson,  cited 
by  M.  Girouard,  Lettre  de  change,  p.  66.     [III.  271.] 

DECISIONS : — 1.  The  want  of  the  words /or  value  received  does  not  prerent 
a  Plaintiff  from  recovering  on  a  note  of  hand,  if  it  is  in  evidence  that  value  was 
given.  Therefore,  in  an  action  on  a  note  so  circumstanced,  the  Defendant  having 
made  default  on  f aits  et  articles  which  stated  value,  the  Court  gave  judgment 
for  the  amount  of  the  note. — E.  B Duehesnay  vs  Evarts,  2  R.  de  L.,  p.  31. 

2.  A  promissory  note  to  a  creditor  for  the  balance  of  his  claim,  in  considera 
tion  of  his  having  signed  a  deed  of  composition,  is  void..»E.  'Q^^Blaekwood  vs 
Ckinie,  2  R  de  L.,  p.  27. 

3.  No  action  can  be  maintained  on  a  promissory  note  if  it  be  proved  that  it 
was  given  and  the  proceeds  thereof  were  applied,  to  bribe  the  electors  of  a  coun- 
ty.—Q.  B — Ovgy  is  Larkin,  7  L.  C.  R.,  p.  11. 

4.  Proof  of  fraud  in  the  making  of  a  note,  casts  upon  the  Plaintiff  the  bur- 
then of  showing  that  he  is  a  bona  fide  holder  for  valuable  consideration. — C.  R. 
—  Wiihall  vs  Ruston,  7  L.  C.  R.,  p.  399. 

5.  Upon  action  brought  for  the  recovery  of  the  amount  of  a  promissory  note, 
made  for  value  received,  the  holder  of  such  note  need  not  prove  that  value  waa 
given. — Q.  B. — Larocque  <fc  Franklin  County  Bank,  8  L.  C.  R.,  p.  328. 

6.  To  an  action  on  a  promissory  note  made  by  the  Defendant  in  favour  of 
the  Plaintiffii,  the  Defendant  pleaded  that,  subsequently  to  the  date  of  the  note, 
the  Plaintiffs  had  signed  a  deed  of  composition  between  the  Defendant  and  his 
creditors,  for  ten  shillings  in  the  pound  ;  that  if  the  amount  of  the  note  was  not 
included  in  the  amount  for  which  the  Plaintiffs  figured  as  creditors  in  the  sche- 
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dule  annexed  to  the  €tcie  of  compositioni  it  was  the  Plaintiffs'  fault  and  neglect 
and  a  fraud  on  the  rest  of  the  creditors.  The  Plaintiffs  answered  that  the 
note  was  given  for  a  debt  due  them  by  a  third  party,  guaranteed  by  the  Defend- 
ant, and  was  signed  on  the  express  agreement  that  the  composition  was  not  to 
apply  to  the  note,  but  only  to  the  debt  directly  due  to  the  Plaintiffs  by  the  Defen- 
dant and  that  the  Plaintiffs  became  parties  to  the  composition  on  the  terms  above 
mentioned  and  at  the  Defendant's  request  and  to  facilitate  the  settlement  with 
his  creditors.  Held,  (in  the  Superior  Court :)  That  the  taking  of  such  a  note  sod 
the  omission  of  the  amount  of  it  in  the  debt  shewn  in  the  schedule  and  withold- 
ing  the  knowledge  thereof  from  the  other  creditors  was,  in  law,  a  fraud  upon 
them,  and  the  action  on  the  note  could  not  be  maintained.  (In  appeal:)  Thst 
the  note  under  the  agreement  mentioned  was  valid  and  binding  on  the  Defend- 
ant, the  note  not  being  prejudicial  to  the  other  creditors  nor  complained  of  bjr 
them  and  the  Defendant  having  frequently  acknowledged  to  owe  and  promised 
to  pay  the  same. — Q.  B. — Ortenshidda  &  Plamondonj  10  Ii.  C.  R.,  p.  251,  8  L  C 
J.,  p.  192.— .Badolbt,  J 3  L.  C.  J.,  p.  240. 

7.  In  the  case  of  the  note  given  by  the  Appellant  for  a  pretended  debt 
of  an  estate  of  which  he  was  the  attorney,  it  was  htld  that  he  could  not  bring  an 
action  in  his  own  name,  but  the  action  ought  to  be  brought  in  the  name  of  the 
trustees  to  the  estate  to  which  the  money  belonged.— Q.  B. — Phillips  A  Sanhwn, 
12  L.  C.  R.,  p.  40i?,  6  L.  C.  J.,  p.  252. 

8.  The  Plaintiffs  sold  and  delivered  a  quantity  of  pine  logs  to  the  Defendant, 
which  were  paid  for  partly  in  cash,  and  for  the  balance  the  Defendant  gave  the 
promissory  note  the  amount  of  which  was  sought  to  be  recovered  in  this  case,  it 
being  stated  in  the  note  *'  the  value  received  being  contingent  upon  no  claim 
"  being  made  to  the  logs."  The  logs  were  afterwards  revendicated  by  the  British 
American  Land  (Company  as  having  been  cut  on  their  lauds,  to  whom  the  Defend- 
ant gave  his  note  for  stumpage  for  a  larger  sum  than  the  note  given  to  the 
Plaintiffs.  In  an  action  by  the  Plaintiffs  upon  the  note  given  to  them,  it  ^na  held 
that,  in  the  case  submitted,  pleas  of  do  consideration  and  compensation  con- 
stituted a  good  defence,  although  the  note  so  given  by  the  Defendant  to  the 
British  American  Land  Company  had  not  been  paid,  nor  the  Plaintiffs  notified  of 
its  being  given  nor  called  in  as  garants  in  the  action  en  reoendicaiion,  which  had 

been  dismissed  for  want  of  form  a  year  after  the  seizure Q.  B. GanUUifA 

Chapman,  13  L.  C.  R.,  p.  239. 

9.  The  Plaintiff  signed  a  composition  deed  between  the  Defendant  and  his 
creditors,  agreeing  to  receive  seven  shillings  and  six  pence  in  the  pound,  which 
was  paid,  and,  after  signing  the  deed,  took  a  note  from  the  Defendant  for  a  sum 
equal  to  five  shillings  in  the  pound  additional,  upon  which  note  the  action  was 
brought.  The  Defendant  invoked  the  nullity  of  the  note  as  fraudulent  and  void. 
Held : — ^That  the  case  of  Greenshields  and  Plamondon  must  be  taken  as  establish- 
ing the  doctrine  that  a  note  so  given  was  not  void  as  being  in  fraud  of  creditors 
or  from  any  nullity  dordre  public — Lorangbb,  J — Perrault  vs  Laurin,  14  L  C 
R.,  p.  85. 

10.  In  a  plea  of  want  of  consideration  to  an  action  on  a  promissoiy  note,  the 
Defendant  will  be  bound  to  produce  the  affidavit  required  by  C.  S.  L.  C,  cap.  S3, 
see.  86,  s.  s.  2 ^TASoaBREAU,  J»f^Kelly  vs  O^Connell,  16  L.  C.  R.,  p.  140. 

11.  In  an  action  on  a  promissory  note  the  words  "  for  value  received  "  need 
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not  be  expressed,  but  the  fact  of  giving  such  value  is  a  matter  for  proof-^MiTH 
k  MoNDBLET,  JJ Whitney  vs  Burke^  4  Tj.  0.  J.,  p.  308. 

12.  A  promissory  note  payable  to  the  order  of  an  Insurance  Company  and 
given  in  payment  of  premium  of  insurance  is  negotiable.  A  memorandum  at  th& 
foot  of  a  note  indicating  its  consideration  does  not  limit  its  negotiability.  An 
exchange  of  negotiable  paper  is  sufficient  to  constitute  each  party  to  such 
exchange  a  holder  for  value  of  the  paper  he  receives.-^BADOLBT,  J. —  Wood  v» 
Shaw  J  3  L.  C.  J.,  p.  169. 

13.  A  promissory  note  made  as  an  indemnity  for  assuming  liability  for  a 
third  party  at  the  request  of  the  maker,  is  valid  as  such  indemnity.  The  party 
indemnified  may  sue  as  soon  as  troubled^  and  before  paying  the  debt  for  which  he 
has  become  liable. — Bebthblot,  J. — Perry  vs  Milne,  5  L.  C.  J.,  p.  121. 

14.  Un  billet  promissoire  donn^  pour  une  gageure,  touchant  le  r^sultat  d'une 

Election  alors  prochaine  d'unmembre  du  Parlement,  est  illegal  et  nul Brunbau, 

J— Z>tt/rc*iic  vs  Ouioremont,  5  L.  C.  J.,  p.  278. 

15.  Le  d6fendeur  en  plaidant  k  Pencontre  d*un  billet,  dans  Tespdce  actuelle, 
qu'il  ne  I'a  consenti  que  par  surprise  et  sans  valour  suffisante  et  effective,  mais 
qni  ne  nie  pas  sa  signature,  n'est  pas  tenu  de  produire  un  affidavit  en  conformity 
aux  S.  R.  B.  C,  c.  83  s.  86.— Berthklot,  J McCarthy  vs  Barthe^  6  L.  C.  J.,  p.  130. 

16.  Un  billet  k  ordre  consenti  pour  dette  de  jeu  est  nul,  quoique  transports 
&  an  tiers  de  bonne  foi  et  avant  Scheance.— Smitb,  J. — Biroleau  vs  Derouin^  7  L. 
C.  J.,  p.  128. 

17.  The  note  of  a  third  party  given  by  an  insolvent  to  a  creditor,  to  obtain 

the  creditor's  consent  to  the  discharge  of  the  insolvent,  is  null  and  void Q.  B.-.^ 

Prioost  Sc  Picket,  17  L.  C.  J.,  p.  314.— Mack  at,  J.— 14  L.  C.  J.,  p.  220. 

18.  A  note  given  by  an  insolvent  to  one  of  his  creditors  for  the  purpose  of 
obtaining  his  signature  to  a  deed  of  composition,  cannot  serve  as  a  inx>und  of 
action  against  such  insolvent,  and  the  giving  of  such  a  note  will  be  considered  a 

fraud  upon  the  other  creditors Q.  B Sinclair  ds  Henderson^  9  L.  C.  J.,  p.  306, 

1  L.  C.  L.  J.,  p.  54. 

19.  In  the  case  submitted,  the  proof  of  value  had  and  received  for  the 
amoont  of  the  promissory  note  sued  for  by  the  Plaintiffs,  falls  upon  the  latter. — 
Badolbt,  J — Converse  vs  Brown j  10  L.  C.  J.,  p.  196. 

20.  Le  d6faut  partiel  de  consideration  d'un  billet  ne  pent  Stre  Fobjet  d'une 
defense  k  une  action Q.  B. — Spelman  <k  Robidoux,  1  R.  C,  p.  241. 

21.  Bien  qu'une  obligation  ftit  consentie  pour  £53.  6s.,  dSfaut  de  considera- 
tion pour  partie  de  I'obligation  doit  3tre  infSrS  du  fait  que  les  livres  et  comptes 
du  crSancier  ne  comportaient,  lors  de  la  passation  de  Tobligation,  qu'une  balance 
ensafaveur  de  £34.18.9,  et  qu'il  n'avait  pas  prouv6  avoir  vendu  d'autres  mar- 
chandises  au  debiteur  pour  completer  le  montant  de  la  dite  obligation  ;  et  qu'en 
cons^uence  il  devait  Stre  condamnS  k  donner  quittance  au  dSbiteur,  B*il  6tait 
proavS  que  le  montant  de  cette  obligation  avait  et6  payS  jusqu'd,  concurrence  de 
eette  somme  de  £34.18.9 Smith,  J Lalonde  vs  Rolland,  10  L.  C.  J.,  p.  321. 

22.  The  nullity  declared  by  §  3,  s.  8,  Insolvent  Act  of  1864,  is  an  absolute 
nullity,  and  a  promissory  note  given  in  violntion  of  the  provisions  of  said  para  • 
graph,  is  absolutely  null  and  void  ah  initio,  even  in  the  hands  of  a  third  party, 
innocent  holder  before  maturity.— .Torrance,  J. — Davis  vs  Muir,  13  L.  C.  J., 
p.  184. 

23.  The  "Corrupt  Practices  Prevention  Act,  I860,"  of  the  late  province  of 
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Canada,  is  in  force  and  applies  to  elections  of  members  for  the  House  of  Gom> 
mons  of  the  Dominion,  and  therefore,  a  note  given  for  the  payment  of  even  lawful 
expenses  connected  with  any  such  election  is  void  in  law.— -Mack ay,  J. — WUleii 
vs  DeOroaboiSf  17  L.  C.  J.,  p.  293. 

24  A  note  of  a  third  party,  given  by  an  insolvent  to  a  creditor,  to  obtain 
the  creditor's  consent  to  the  discharge  of  the  insolvent,  is  null  and  void. — Q.  B.— 
Doyle  V8  Prioostj  17  L.  C.  J.,  p.  307. 

25.  The  Defendant  had  placed  his  name  on  a  note  which  had  been  sent  him 
along  with  others  for  the  purch^tse  of  stock,  &c.,  and  it  passed  through  several 
hands  without  consideration  being  given  for  it,  and  the  last  one  sued  the  Defen- 
dant as  endorser  i^ar  aval.  Held : — ^That  the  action  must  be  dismissed  for  want  of 
consideration  in  the  auieur  of  the  holder  and  because  the  holder  received  it  sub- 
ject to  all  objections.— Johnson,  J.^-'Perry  va  Rodden,  5  R.  L.,  p.  477. 

26.  Le  porteur  de  bonne  foi  d'un  billet  promissoire  a  lui  transporte,  poor 
valeur  re9ue,  avant  echeance,  pent  en  recouvrer  le  montant,  meme  dans  le  cas  ou 
le  billet  aurait  ^t^  consenti  pour  une  cause  immorale — BIlanoer,  J. — Dorais  vt 
ChalifouXf  6  R.  L.,  p.  325. 

27.  Des  travauz  faits  par  la  corporation  de  la  cit6  de  Quebec,  en  baissant  ou 
changeant  le  niveau  d'une  rue,  constituent  pour  les  propri^taires  riverains  une 
expropriation  partielle  qui  don  no  droit  aux  locataires  d'obtenir  une  diminution 
de  loyer  ou  une  resiliation  de  leurs  baux ;  les  locataires  ont  aussi  dans  ce  cas  un 
recours  direct  en  dommage  centre  la  corporation,  mais  dans  I'espece  actuelle  lei 
d^fendeurs  n'ayant  demande  nt  une  diminution  de  loyer,  ni  la  resiliation  de  leun 
baux,  et  ayant,  subs6quemment  aux  travaux  faits,  donnS  au  demandeur  un  billet 
promissoire  pour  le  montant  entier  de  leur  loyer,  doivent  dtre  condanm6s  &  le 
payer. — C.  R.— ilfo^z  vs  Holiroell^  1  Q.  L.  R.,  p.  64. 

28.  A  note  given  to  a  creditor  to  induce  him  to  sign  a  deed  of  composition, 
or  the  note  given  in  renewal  of  such  note,  is  null,  and  the  nullity  maybe  pleaded 
by  the  maker  to  an  action  by  the  creditor._JoHNS0N,  J  ..—Me  Donald  vs  Senet,  21 
L.  C.  J.,  p.  290. 

29.  A  note  given  either  by  an  insolvent  or  by  a  creditor  to  induce  the  payee 

to  consent  to  the  insolvent's  discharge  is  null.— C.  R Deeelles  vs  Berirandf  21 L 

C.  J.,  p.  i?91. 

30.  It  is  not  incumbent  upon  a  person  producing  a  bill  or  note  to  prove 
consideration,  if  the  instrument  contain  the  words  *'  value  received, "  unless 
fraud  be  alleged  and  proved  by  the  Defendant.-^.  R. — Walters  vs  Mahanf  6  L. 
N.,  p.316. 

31.  Que  la  presomption  resultant  de  Pinsertion  dans  le  billet  des  moti 
"  valeur  re^ue,"  est  non  seulement  dStruite  par  la  preuve  que  le  preneur  a 
obtenu  le  billet  par  fraude,  mais  que  cette  preuve  en  cr6e  une  que  le  cessionnaire 
n'a  pas  fourni  valeur  et  n*est  pas  propria taire.— Cas ault,  J. — Baxter  vs  BilodtM^ 
9  Q.  L.  R.,  p.  268. 

32.  Que  le  fardeau  de  la  preuve,  dans  le  cas  oh  un  billet  porte  les  moti 
"  pour  valeur  re^ue  '%  incombe  au  faiseur  qui  r^pond,  a  une  action  pour  le  paie- 
ment  de  tel  billet,  qu'il  n*a  jamais  eu  consideration  pour  ce  billet  et  qu'il  n'a 
jamais  ktk  endettS  en  vers  le  porteur. — ^C.  R. — Downie  vs  Francis,  14  R.  L,  p.  255, 
30  L.  C.  J.,  p.  22. 

33.  A  note  given  by  an  insolvent  or  by  a  third  person  to  induce  the  payee  to 
tontent  to  the  insolvent's  discharge  or  to  sign  a  deed  of  composition,  is  null  and 
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?dd.  The  fieict  that  the  maker  of  the  note  is  the  insolvent's  father,  does  not  oons- 
titute  a  valid  consideration  for  such  a  note,  for  a  benefit  to  another  is  a  good  oon« 
siderstion  only  when  the  benefit  can  be  lawfully  hadv--JoHNsoN,  J. — Leclaire  vs 
Gugram,  M.  L.  R.,  3  S.  C,  p.  355. 


SECTION  II. — OF  THE  NEGOTIATION  OF  BILLS  OF  EXCHANGE. 

2286*  Bills  of  exchange  payable  to  order  are  transferred  by 
indorsement,  which  may  be  either  in  full  or  in  blank.  When  indorsed 
in  blank,  they  become  transferable  by  delivery.  Bills  payable  to 
bearer  are  transferable  by  delivery  either  with  or  without  indorse- 
ment—C.  S.  L,  C,  cap.  57,  s.  3.    [III.  271.] 

DECISIONS  : — 1.  In  order  to  vitiate  the  payment  by  the  maker  of  a  pro- 
nuBsory  note  endorsed  in  blank,  bad  faith  must  be  shown ;  payment  under  eir- 
euwiaianees  of  suspicion  is  not  enough.  The  maker  is  only  bound  to  assure  him- 
self of  the  genuineness  of  the  signatures,  and  is  not  bound  to  make  any  enquiry. 
^JCovvt  or  Appeals. — Ferril  &  Wardens  of  the  House  of  Industry j  1  R.  de  L, 
p.  27. 

2.  Uendossement  Scrit  et  sous  croix,  en  presence  de  deux  t^moins;  d'un 
billet  promissoire,  donne  droit  d'action  au  porteur  contre  le  faiseur  et  Pendosseur. 
-*Q.  ^r^Noad  &  Chdteauvertj  1  R.  de  L.,  p.  229. 

3.  A  promissory  note  to  order  cannot  be  assigned  by  an  indorsement  to 
which  the  indorser  has  set  his  mark,  although  he  did  so  in  presence  of  two  wit- 
nesses.— ^E.  B. — Lagueuz  vs  Casault,  2  R.  de  L.,  p.  28. 

4.  A  tavern  keeper  (aubergiste)  is  a  trader  and  dealer,  and  his  note  to  a 
merchant,  payable  to  his  order,  may  be  transferred  by  a  blank  indorsement ;  it 
is  a  commercial  note. — K.  B. — Patterson  vs  Welsh,  2  R.  de  L.,  p.  30. 

5.  An  inn-keeper  is  a  trader,  and  a  note  given  by  him  to  a  dealer  is  well 
indorsed  in  blank. — ^E.  B. — McRoberts  vs  Scott,  2  R.  de  L.,  p.  31. 

6.  Des  endoBsements  en  blano  ne  peuvent  gtre  valablement  faits  que  par 
dee  banquiers,  n6gociants,  courtiers  et  marchands. — Q.  B. — Bank  of  Montreal  is 
Langlois,  3  R.  de  L.,  p.  88. 

7.  A  billet  promissoire  en  brevet  made  before  notaries,  payable  to  a  party  or 

his  order,  is  negotiable  by  endorsement  in  the  ordinary  way.— ^mith,  J. Morin 

*«  Legaulty  3  L.  C.  J.,  p.  55. 

8.  A  promissory  note,  payable  to  order,  may  be  validly  endorsed  by  a  cross. 
-«McCoKD,  J. — Thurber  vs  Des^e,  M.  C.  R.,  p.  125. 

9.  The  order  of  signatures  by  endorsement  upon  a  note  is  a  mere  presump- 
tion of  the  undertaking  of  the  endorsers  with  respect  to  one  another  and  this 
presumption  may  be  destroyed  by  proof  of  a  contrary  understanding  or  covenant. 
In  the  case  submitted,  the  endorsation  made  by  one  of  the  endorsers,  with  the 
express  condition  that  such  endorsement  would  be  preceded  by  the  endorse- 
ment of  a  third  party,  who  was  made  acquainted  by  the  bearerof  the  note  with  the 
oonditioD  of  this  endorsement  cannot  give  to  such  third  party  a  right  of  action 
against  such  endorser,  the  bearer  of  the  note  (who  was  the  maker)  being  consider- 
ed, m  such  case,  as  the  agent  of  such  endorsen^Q.  'B.^.Day  S  Sendthorpe,  1 1  L. 
C.  R.,  p.  269. 
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10.  A  note  tn  breveU  payable  to  A.  B.  or  order,  cannot  be  endorsed  hy  a 
blank  endorsement.  SetnbUf  that  it  may  be  by  endorsement  in  full. — Badolkt.  J. 
~~:iBmnei  vs  Lalonde^  16  L.  C.  R.,  p.  347. 

11.  A  promissory  note  payable  to  the  order  of  an  Insurance  Company  and 
given  in  payment  of  a  premium  of  insurance,  is  negotiable.  The  indorsement  of 
such  a  note  by  the  secretary  of  the  Company,  in  that  capacity,  was  sufficient  to 
pass  the  title  to  the  note  to  the  Plaintiffs,  an  implied  authority  in  him  to  do  so 
having  been  shown  by  proof  of  the  ordinary  course  of  business  of  the  Compan]*; 
that  the  Directors  had  effected  the  arrangements  with  the  Plaintiffs  of  which  the 
transfer  of  the  note  formed  part  and  that  the  Company  had  received  the  consi- 
deration of  such  transfer-^BADOLET,  J.— TTood  va  Shaw,  3  L.  C.  J.,  p.  169. 

12.  Un  <*  I.  0.  U."  est  n^gociable  comme  tout  billet  payable  au  porteur.^ 
Badolby,  J,^Beaudry  va  Laflammt,  6  L.  C.  J.,  p.  307. 

13.  Uo  billet  promissoire  qui  n*est  pas  a  ordre,  ne  pent  Stre  transports  par 
endossement  en  blanc  par  la  personne  en  faveur  de  qui  le  billet  a  et6  consenti.— 
LoRANOBB,  J. — Banqut  du  PeupU  vs  Ethier,  1  R.  L.,  p.  47. 

14.  Kimpression  ou  6tampe,  sur  un  billet  promissoire,  que  ce  billet  est  la 
propri^te  d'une  banque,  n  indique  pas  infailliblementle  porteur  16gal  de  ce  billet, 
et  nonobstant  cetie  6tampe,  il  pent  etre  mis  en  circulation.— Loranobr,  J.— 
Bar  the  V9  Armstrong^  ^  R.  L.,  p.  213. 

15.  Un  billet  promissoire  au  dessous  de  S50.00,  fait  k  ordre,  peut  etre  vala- 
blement  transports,  pour  valeur  re9ue,  par  celui  a  Tordre  duquel  il  est  fait,  sans 

£tre  endosse  par  ce  dernier La  preuve  de  tel  transport  peut  se  faire  par  tSmoin. 

Bbaudrt,  J. — Dupuis  va  Maraan^  17  L.  C.  J.,  p.  42. 

16.  A  draft  made  payable  *^  three  days  after  sailing  "  of  a  vessel,  is  not  nego- 
tiable, as  being  dependent  upon  a  contingency,  and  cannot  be  transferred  by 
endorsement — Meredith,  C.  J Dooly  va  Ryaraon^  1  Q.  L.  R.,  p.  219. 

17.  In  an  action  against  the  maker  of  a  promissory  note,  the  endorser  is  a 
competent  witness  to  prove  the  signature  to  it.— Q.  B^^-^McLeod  &  Eastern 
Townahip  Bank,  2  L.  N.,  p.  239. 

18.  Although  it  is  the  general  rule  that  endorsers  of  negotiable  paper  are 
responsible  according  to  the  dates  of  their  respective  endorsements,  this  rule  is 
not  necessary  invariable,  and  it  can  be  proved  by  the  ordinary  means  that  the 
order  of  such  endorsements  has  been  made  by  error  or  that  the  intention, 
between  the  endorsers,  was  that  their  respective  responsibility  should  not  follow 
the  order  of  their  endorsements. — Q.  B. — L^eilU  Jt  DaigUy  2  Q.  B.  R.,  p.  129. 

19.  G.  who  was  not  a  party  to  the  note  in  question,  got  it  into  his  possession, 
before  maturity,  as  collateral  security.  The  pHyee  subsequently  became  insolvent, 
and  G.,  before  maturity  of  the  note,  obtained  from  the  assignee  a  transfer  of  all 
the  insolvent's  assets.  Held: — ^That  G.  might  sue  the  maker  on  the  instrument, 
although  it  was  not  endorsed. — C.  R. — GuSrin  va  Orr,  5  1^  N.,  p.  379. 

20.  Where  the  Defendant  made  his  promissory  note  payable  to  one  Lamoa- 
reus,  or  order,  and  he  transferred  it  by  mere  delivery,  without  endorsement,  to  the 
Plaintiff^  who  thereafter  sued  the  Defendant  thereon,  and  the  Defendant  pleaded 
that  the  said  note  did  not  bear  the  endorsement  of  Lamoureux,  who  was  dead  at 
and  before  the  time  of  the  institution  of  the  action,  and  that  he,  the  said  Defend- 
ant, had  reason  to  doubt  that  the  Plaintiff  was  the  true  and  legal  holder  and 
owner  thereof,  judgment  in  favor  of  the  Plaintiff  was  rendered  on  his  furnishing 
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seeority  that  the  Defendant  would  not  be  troubled. — (J.  R. — Santoire  vs  BrunelUf 
29  L  C.  J.,  p.  24. 

32H7*  The  transfer  of  a  bill  by  indorsement  may  be  made 
either  before  or  after  it  becomes  due.  In  the  former  case  the  holder 
acquires  a  perfect  title  free  from  all  liabilities  and  objections  which 
any  parties  may  have  had  a^ii^ainst  it  in  the  hands  of  the  indorser  ;  in 
the  latter  case  the  bill  is  subject  to  such  liabilities  and  objections,  in 
the  same  manner  as  if  it  were  in  the  hands  of  the  previous  holder. — 
Pothier,  Change,  n.  141  ;  2  Pardessus,  Droit  Com.,  352  ;  Story,  Bills  of 
Ex.,  n.  220  ;  Bayley,  Bills,  pp.  162,  163.     [III.  271.] 

Amendment : — Article  2287  should  read  as  follows  : 


'.  The  transfer  of  a  bill  by  endorsement  may  be  made, 
either  before  or  after  it  becomes  due. 

In  the  former  case,  the  holder  acquires  a  perfect  title  free  from  all 
liabilities  and  objections  which  any  parties  may  have  against  it  in  the 
hands  of  the  endorser. 

In  the  latter  case,  the  bill  is  subject  to  such  liabilities  and  object- 
ions in  the  same  manner  as  if  it  were  in  the  hands  of  the  previous 
holder. 

However,  the  endorser  or  other  transferee  of  any  bill  of  exchange 
given,  in  whole  or  in  part,  for  a  patent  right  upon  which  are  the  words 
mentioned  in  the  last  paragraph  of  article  2280,  takes  the  same  sub- 
ject to  any  defence  or  exception  which  could  have  been  urged  with 
respect  to  it  between  the  original  parties.  C.  C,  2287  ;  R.  S.  C,  c.  123, 
s.  13.— R.  S.  Q.,  art.  6246. 

DECISIONS : — 1.  Where  a  note  of  hand  is  assigned  after  the  time  appointed 
for  payment,  and  there  is  fraudin  the  transaction,  the  law,  on  slight  grounds,  will 
presume  that  the  indorsee  had  knowledge  of  the  fraud  if  it  appears  that  he 

omitted  to  satisfy  himself  as  to  the  validity  of  the  note K.  B. — Hunt  vs  Lte,  2 

R.  de  L.,  p.  28. 

2.  A  promissory  note  payable  to  the  order  of  an  Insurance  Company,  and 
given  in  payment  of  a  premium  of  insurance,  is  negotiable.  A  memorandum  at 
the  foot  of  the  note  indicating  its  consideration,  does  not  limits  its  negotiability. 
The  (indorsement  of  such  a  note  by  the  Secretary  of  the  Company  in  that  capacity 
was  sufficient  to  pass  the  title  to  the  note  to  the  Plaintiffs )  an  implied  authority 
in  him  to  do  so,  having  been  shown  by  proof  of  the  ordinary  course  of  business  of 
the  Company )  that  the  directors  had  effected  the  arrangement  with  the  Plain- 
tifb  of  which  the  transfer  of  the  note  formed  part )  and  that  the  Company  had 
received  the  consideration  of  such  transfer.  A  holder  of  negotiable  paper  as 
collateral  security,  before  it  became  due,  is  not  affected  by  any  equities  between 
the  original  parties.    An  exchange  of  negotiable  paper  is  sufficient  to  constitute 
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each  party  to  such  exchaD|;e,  a  holder  for  value  of  the  paper  he  recei?eB.— 
Badolbt,  J. —  Wood  vs  Shaw,  3  L.  C.  J.,  p.  169. 

3.  The  makers  of  a  note  may  plead  by  way  of  exception  to  the  holder 
thereof,  who  received  it  after  it  became  due,  and  who,  in  fact,  is  a  mere  agent, 
all  matters  which  might  have  been  pleaded  against  the  owner  of  the  note  and 
obtain  a  reduction  of  the  usurious  interest  included  in  the  note  and  also  of  pay- 
ments made  on  account  of  the  same — ^Q.  B. — Brooks  &  Clegge^  12  L  C.  R.^ 
p.  461. 

4.  The  Defendant  SSn^cal  made  his  promissory  note  in  favour  of  Jubert  The 
note  was  not  paid  at  maturity,  and  Jubert  did  not  protest  it,  but  some  time  after 
the  note  became  due,  he  purchased  from  Duguay,  the  Plaintiflf,  certain  effects, 
and  endorsed  this  overdue  note  to  Plaintiff  in  part-payment.  The  note  not  being 
paid,  the  Plaintiff  sued  the  Defendant  (the  maker),  for  the  amount.  The  plea 
was,  freedom  from  liability  owing  to  want  of  protest.  Now  there  was  nothing  to 
prevent  the  payee  of  a  note  from  transferring  it  after  it  became  due.  The  only 
difference  was  that  the  maker  would  have  a  right  to  plead  against  the  endorsee 
all  the  equities  that  might  have  arisen  in  the  mean-time  between  himself  and  the 
payee.  The  judgment  of  the  Court  below,  which  was  in  favour  of  Plaintiff,  must 
be  confirmed — C.  R — Duguay  vs  Senical,  1  L.  C.  L.  J.  p  26. 

5.  The  holder  of  a  promissory  note,  who  has  alleged  that  his  title  thereto  is 
derived  from  an  endorsement,  which  is  afterwards  proved  to  be  a  forgery,  even 
fdthough  he  may  be  acting  in  good  faith,  cannot  recover  the  amount  of  the  note 
from  any  of  the  previous  endorsers. — Q.  B — Larue  A  Eoaniurely  2  L.  C.  L  J., 
p.  112. 

6.  A  person  receiving  by  endorsement  a  bill  of  exchange  after  it  is  due  holds 
it,  under  art.  2287  of  the  Civil  Code,  subject  to  all  the  objections  to  which  it  was 
liable  in  the  hands  of  the  endorser.  That  article  of  the  Civil  Code  differs  from 
the  law  of  England,  which  makes  the  endorsee  liable  to  the  equities  attaching  to 
the  note  itself — that  is,  to  the  equities  arising  out  of  the  transaction  in  the  course 
of  which  the  note  was  made — but  not  to  a  set  off  arising  outof  a  collateral  matter. 

^Meredith,  C.  J — Amazon  Ins,  Co.  vs  Quebec  ik  Gulf  Forts  Steamship  Co.f  2 

Q.  L.  R.,  p.  310. 

7.  This  action  is  brought  by  an  innocent  holder  of  a  note,  for  which  he  gave 
value  before  maturity.  There  is  nothing  to  show  that  he  is  a  prBtenom,  or  in  any 
way  cognizant  of  the  facts  pleaded.  The  Defendant  says  this  note  was  given  to 
the  payee  to  procure  the  discharge  of  an  insolvent ;  that  it  is  null  ab  initio.  So 
it  might  have  been  between  the  parties.  The  principle,  ex  dolo  non  oritur  aeiio^ 
applies  only  to  them.  The  holder  by  endorsement  before  maturity,  6oiia  idtj 
acquires  a  perfect  title  free  from  the  objections  that  might  have  been  urged 
against  the  endorser.  Judgment  for  Plaintiff.— Johnson,  J — Girouardvs  Guindon, 
2UN.,  p.  270. 

8.  The  endorsers  of  composition  notes  for  an  insolvent  remain  liable  thereon, 
though  the  discharge  of  the  insolvent  may  have  been  annulled  by  the  Court  and 
though  the  insolvent  may.  have  given  other  notes  by  way  of  preference,  to  some 
of  his  creditors. — Q.  B.-^Marchand  <k  Wilkes,  3  L.  N.,  p.  318. 

9.  That  the  endorser  of  a  composition  note  given  by  a  debtor  to  his  creditor 
in  carrying  out  a  settlement  for  fifty  cents  in  the  dollar,  was  not  liable  for  the 
amount  of  such  note,  when  it  appeared  that  the  debtor,  for  whom  he  endorsed 
the  note,  as  security,  and  from  whom  he  had  taken  a  transfer  of  his  estate,  as 
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oollaieml  security,  had  secretly  given  the  Plaintiff  (the  creditor)  his  own  notes 
for  the  balance  of  his  claim  in  order  to  obtain  his  assent  to  the  composition  and 
the  creditor  had  already  received  fifty  cents  on  his  claim.->Q.  6.— .^rpin  A  Pou- 
7tii,22LC.  J.,  p.  331. 

10.  The  knowledge  by  the  endorser  that  the  note  sued  on  by  him  was  given 
SB  an  accommodation  note  is  not  a  bar  to  the  action. — Mackay,  J. — Biiqut  ea 
Bury^  3  L.  N.,  p.  160. 

11.  The  endorser  of  composition  notes  is  not  discharged  from  liability 
thereon  by  the  mere  fact  that  the  compounding  creditor  has  secretly  stipulated 
with  the  debtor  that  he  shall  pay  them  an  amount  in  excess  of  the  composition 
nte,  as  the  condition  of  their  consent  to  the  composition  ;  and  especially,  where 
the  endorser,  as  the  consideration  of  the  endorsement,  obtained  a  transfer  of  the 
iDBolvent's  entire  stock  in  trade  and  assets  which  he  still  retained  when  sued  on 
the  composition  notes.  But  the  endorser  is  entitled  to  a  deduction  of  all  sums 
that  the  creditor  has  received  in  excess  of  the  composition  notes. — Q.  B — Mar(ui 
A  Foulin,  4  L.  N.,  p.  20,  1  Q.  B.  R.,  p.  75. 

12.  Que  lorsqu^un  billet  promissoire  est  obtenu  par  fiauie  et  sur  de  fausses 
representations,  le  tiers  porteur  de  ce  billet  n*en  peut  recouvrer  le  montant  s41 
est  prouv6  que,  lorsquUl  a  acquis  ce  billet,  il  connaissait  la  fraude,  et  s*il  n'a  pas 
donne  consideration  pour  le  billet. — Q.  B. — B6langer  &  Bctxierf  12  R.  L.,  p.  532,  6 
L  N.,  p.  413. 

13.  Sailors  advance  notes,  although  conditional  in  their  terms,  can  be  trans- 
ferred by  endorsement,  when  made  to  order,  and  by  delivery,  when  payable  to 
bearer  (C.  0.  1573),  but  not  being  bills  or  promissory  notes,  they  have  not  the 
privilege  which  C.  C.  2287  gives  such  documents,  and  the  cessionnairCf  even  before 

maturity,  only  acquires  the  right  of  the  payee — Casault,  J Duchaine  vs 

Maffuire,  8  Q.  L.  R.,  p.  295. 

14.  Que  les  objections  qui  peuvent  etre  opposees  au  preneur  d'un  billet 
promissoire,  peuvent  aussi  TStre  a  son  cesaionnaire,  avant  ^cheance,  siceluici 
n'est  pas  de  bonne  foi  et  n'a  pas  fourni  valeur.— Casault,  J.^^Baxier  vs  BilodeaUf 
9  Q.  L.  R.,  p.  268. 

15.  Que  celui  k  qui  on  transporte  un  billet  promissoire,  comme  garantie 
ooUat^rale  d'un  prSt  qull  fait,  en  est  porteur,  pour  valeur  re9ue,  dans  le  sens  de 
Tarticle  2287  du  Code  Civil — Mathibu,  J — Banque  dEchange  du  Canada  vs 
Iformand,  13  R.  L.,  p.  59. 

16.  Knowledge  that  the  parties  to  a  note  occupy,  between  themselves,  a 
relation  different  to  that  expressed  on  the  face  of  the  note,  is  not  sufiBcient  to 
alter  their  relations  to  a  third  party  having  such  knowledge. — ^Q.  B. — Scott  A 
(iutbtc  Bank,  7  L.  N.,  p.  343. 

17.  Where  a  promissory  note  was  obtained  from  the  Defendant  by  fraud 
and  the  Plaintiff,  the  transferee  of  the  note,  sued  for  the  amount  thereof,  but 
failed  to  prove  that  he  had  given  any  consideration  therefore,  the  action  was 
dismis8ed.^^BTTi,  J. — McDonald  vs  Mahan^  29  L.  C.  J.,  p.  76. 

18.  Que  le  porteur  d'un  billet  promissoire  qui  a  ete  obtenu  par  dol  et  par 
fraade,  ne  peut  en  recouvrer  le  montant  contre  le  eignataire,  s*il  ne  prouve  qu'il 
a  obtenu  de  bonne  foi  ce  billet  avant  TechSance,  et  qu'il  a  donne  valeur  et  consi- 
deration  Q.  B La  Banque  d'Echange  du  Canada  S  Carle,  15  R.  L.,  p.  250,  31 

I-.  C.  J.,  p.  90,  M.  L.  R.,  3  Q.  B.  p.  61 C.  R.— 13  R.  L.,  p.  284. 

19.  Que  lorsqu'un  billet  promissoire  a  ete  obtenu  du  prometteur  par  dol, 
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fraude  et  sans  cause  valable,  le  tiers  porteur  de  ce  billet  ne  poarra  en  recouTier 
la  valeur  sans  prouver  qu'll  a  re^u  ce  billet  avant  r6ch6ance,  de  bonne  foi,  et 
pour  bonne  et  valable  consideration,  ignorant  les  circonstances  sous  lesqaelles  il 
a  et6  donn6 Q.  B — Dumas  &  Baxter ^  14  R.  L.,  p.  496. 

20.  Que  lorsqu'un  billet  promissoire  a  ^td  obtenu  par  fraude,  le  tiers  por- 
teur, mSme  de  bonne  foi,  ne  peut  en  recouvrer  le  montant  du  signataire. — Q.  B. 
'm^Banque  Jacques-Cartier  &  Leacardy  15  R.  L.,  p.  14,  13  Q.  L.  R.,  p.  39. 

21.  Que  le  cessionnaire,  aprds  maturity,  d*un  billet  promissoire  consent! saos 
consideration,  peut  cependant  en  recouvrer  le  montant,  s'il  lui  a  et6  c6de  pur  on 

porteur  apparemment  de  bonne  foi  qui  Pavait  re^ u  avant  maturite Rocthibs,  J. 

— Pichette  va  Lajoie,  10  L.  N.,  p.  266. 

22.  Qu'un  billet  promissoire  n^gociable  obtenu  sous  de  fausses  reprisenta- 
tions,  par  dol  et  fraude,  doit  etre  traits  comme  entach6  de  faux  et  n'a  aucuoe 
valeur  legale  centre  le  faiseur  qui  aufait  6te  tromp^,  mdme  entre  les  mains  d'an 
tiers  de  bonne  foi,  qui  rauiait  acquis  pour  valable  consideration  avant  sod 
6cheance. — Charland,  ^.^^UAbhi  va  NormandinjS2  L  C.  J.,  p.  163,11  L  N., 
p.  123. 

23.  Qu^un  billet  promissoire  fait  et  signe  par  le  president  et  tr68orier  d'ane 
compagnie  d'assurance  mutuelle  et  remis  a  un  membrede  lacompagnie  enregle- 
ment  d'une  perte  soufferte  par  ce  dernier,  peut  etre  recouvr6  par  un  tieis  a  qui 
ce  billet  est  trdnsporte,  avant  rech^ance,  quand  m^me  les  billets  doivent  dtre 
sign^s  par  le  president  et  secretairCi — ^C.  R. — Jones  va  Cie,  d Assurance  MuiutUt 
conire  lefeu  des  Cantons  de  VEsfj  15  R.  L.,  p.  500,  M.  L.  R.,  3  S.  C,  p.  413. 


An  indorsement  may  be  restrictive,  qualified  or  condi- 
tional, and  the  rights  of  the  holder  under  such  indorsement  are  re- 
lated accordingly. 

But  no  indorsement  other  tlian  that  by  the  payee  can  stop  the 
negotiability  of  the  bill. — Bayley,5iife,  p.  126  ;  Story,  Bills  of  Ex.y  n. 
217  ;  3  Kent,  Com.,  p.  90  ;  2  Pardessus,  Droit  Com.,  n.  348  ;  Chitty  & 
Hulme,  p.  17.     [III.  271.] 

DECISIONS  : — 1.  A  party  who  endorses  a  promissory  note  is  liable  although 

he  intended  at  the  time  to  do  so  as  the  attorney  of  another C.  R,^^Seymour  vt 

Wright,  3  L.  C.  R.,  p.  454. 

2.  Que  celui  qui  appose  son  nom  sur  un  billet  promissoire  est  caution  pour 
toutes  les  parties  obligees  au  paiement  du  billet,  envers  tout  porteur  subs^uent 
du  billet,  et  qu'il  ne  peut  se  soustraire  &  cette  responsabilite  qu*en  prouvant  une 
convention  sp6ciale  y  derogoant,  entre  lui  et  tel  porteur  subsequent.— Mathieu, 
J.^^Bourgoin  vs  Boyer,  13  R.  L.,  p.  62. 

22S9.  The  holder  may,  at  his  option,  strike  out  the  last  indor- 
sement, although  it  be  in  full,  and  any  prior  indorsement  in  blank 
subsequent  to  that  of  the  payee. — Roscoe,  BiUs,  p.  285  ;  3  Kent,  Com., 

p.  89  ;  Story,  Bills,  n.  208.     [III.  271.] 

DECISIONS : — 1.  When  the  Defendant  endorsed  a  non-negotiable  note  in  his 
favour  to  the  Plaintiff  and  the  Plaintiff  endorsed  it  to  S.,  and  S.  sued  the  Defen 
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dant  as  the  first  endorser  and  his  action  was  dismissed^  and  the  Plaintiff  after- 
wards sued  the  Defendant,  as  his  immediate  endorser,  it  was  held  that  S.'s  action 
was  rightly  dismissed,  inasmuch  as  the  second  endorser  of  a  note,  which  was 
not  negotiable,  cannot  by  his  endorsement  give  his  endorsee  an  action  against 
the  first  endorser,  but  that  the  Plaintiff,  as  second  endorser,  could  sue  the  Defend- 
ant, 9A  first  endorser,  on  the  endorsement  from  the  latter  to  the  former.~-MBRE- 
DiTH,  J.-^<mf«  A  Whitby f  9  L.  C.  R.,  p.  191. 

2.  Le  propri^taire  d*un  billet  promissoire  qui  I'a  acquis  d'un  troisieme  ou 
quatridme  endosseur,  peut  bifiTer  le  nom  des  endosseurs  et  conserver  son  recours 
seulement  contre  le  souscripteur,  et  intenter  son  action  comme  s'il  I'avait  acquis 
du  prenour  ou  de  tout  autre  endosseur  subs^uent  dont  ^a  signature  n'est  pas 
bifi^ — LoRAXQBB,  J Bar  (he  vs  Armntrongf  5  R.  L.,  p.  213. 


SECTION    III. — OF   ACCEPTANCE. 

^I2l90*  Bills  of  exchange  payable  at  sight,  or  at  a  certain  period 
of  time  after  sight  or  after  demand,  must  be  presented  for  acceptance. 

The  presentment  is  made  by  the  holder,  or  in  his  behalf,  to  the 
drawee  or  his  representative,  at  his  domicile  or  place  of  business,  or  if 
the  drawee  be  dead  or  cannot  be  found,  and  is  not  represented,  pre- 
sentment is  made  at  his  last  known  domicile  or  place  of  business. 

If  there  be  also  a  drawee  an  6ff8oi//,  presentment  is  made  to  him 
in  like  manner. — Pothier,  Change,  nn.  137,  14() :  1  Nouguier,  p.  220,  n. 
3  : 2  Pardessus,  Droit  Coin.,  nn.  358,  362,  381  :  Bayley,  Bills,  pp.  244, 
245;  Story.  BiUs,  nn.  228,  229,  235,  254  ;  Chitty,  fiiW^,  p.  301,  (8th 
Ed.);  C.  S.  L.  C,  c.  64,  s.  15,  §  2 ;  C.  Com.,  173  ;  C.  C,  2308.  [III.  273.] 

SK591.  Presentment  for  acceptance  when  necessary  must  be  made 
within  a  reasonable  time  from  the  making  of  the  bill  according  to  the 
usage  of  trade  and  the  discretion  of  the  courts. — Pothier,  Change,  n. 

143 ;  Story,  BiUs  of  Ex.,  n.  231.     [III.  273.] 

DECISIONS: — 1 — La  declaration  en  cette  cau^e  alleguait  que  le  27  d'aout 
1870,  C.  et  J.  Lortie  firent  leur  lettre  de  change  a  trois  jours  sur  J.  Redpath  et 
fiU,  Montreal,  qu'ils  reinirent  a  Harris  q  «iy  le  29.  Tendos^a  et  le  remit  k  Schwob 
€t  aU ;  que  ces  derniers  la  pr^sent^rent  pour  acceptation  le  ler  septembre  suivant, 

laquelle  fut  refugee  et  qu'elle  fut  protest^e  pour  non*acceptation  le  8  septembre. 

Jug4 : — ^Que  les  demandeurs  n'us^rent  pas  d'une  dilligence  legale  et  convenable 

pour  la  presentation  et  le  protet  de  la  lettre,  et  Taction  est  renvoyee Q.  B 

HarrU  S  Sehwoh,  3  ft  L.,  p.  45.3. 

2.  A  drawer  of  a  bill  of  exchange  who  fails  to  notify  the  drawee  of  the 
amount  does  not  act  with  reasonable  care  and  prudence.  A  bank  U  bound  to 
know  the  amount  of  its  own  drafts  and  consequently  if  one  of  the  branches  pays  a 
draft  drawn  by  another,  the  body  of  which  has  been  altered,  it  is  bound  by  such 
payment,  and  cannot  recover  back  the  amount  from  an  innocent  third  party  who 
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has   parted  with  the   money.— JsTTi,  J. — Union  Bank  of  Lower    Canada  vt 
Ontario  Bankf  23  U  C.  J.,  p.  66 — Confirmed  in  Q.  B.,  24  L.  C.  J.,  p.  309. 

2292*  The  acceptance  must  be  in  writing  upon  the  bill  or  upon 

one  of  the  parts  of  the  bill.— C.  S.  L.  C,  c.  64,  s.  5.     [III.  273.] 

DECISIONS  : — 1.  A  verbal  acceptance  of  an  inland  bill  of  exchange  is  good 
and  binds  the  acceptor. — E.  B.^Lagueux  vs  Everett,  1  R.  de  L.,  p.  510. 

2.  A  parol  acceptance  is  good K.  B. — Jones  vs  Goudie^  2  R.  de  L,  p.  334. 

3.  In  an  action  upon  acceptance  of  an  order  to  pay  money,  made  in  writing, 

the  acceptance  must  be  produced  in  evidence. — K.  B Esson  vs  Everett,  2  R. 

de  L.  p.  334. 

4.  Where  a  Bank  is  induced  to  advance  a  sum  of  money  to  B.,on  the  ander- 
taking  implied  in  a  telegram  from  A.  to  B.  and  exhibited  to  the  Bank,  that  A. 
will  repay  the  advance  by  accepting  a  draft  for  the  amount  thereof  and  the 
advance  is  used  to  retire  another  draft  for  which  A.  is  liable,  A.  is  responsible 
to  the  Bank  for  the  advance,  though  he  subsequently  refuse  to  accept 
the  draft. — Q.  B. — Dunspaugh  is  Molsons  Bank,  23  L.  0.  J.,  p.  57. 

2293*  The  acceptance  must  be  absolute  and  unconditional,  but 
if  the  holder  consent  to  a  conditional  or  qualified  acceptance  the 
acceptor  is  bound  by  it. — Pothier,  Change,  nn.  47  to  49 ;  Ord.  1673,  tit. 
5,  art.  2 ;  2  Pardessus,  Droit  Corn.,  nn.  370,  372  ;  Bayley,  BUU,  201, 
202 ;  Story,  Bills  of  Ex.,  n.  240.     [III.  273.] 

2294*  The  effect  of  acceptance  is  to  oblige  the  acceptor  to  pay 
the  bill  to  the  holder  according  to  its  tenor. 

The  signature  of  the  drawer  is  admitted  by  the  acceptance  and 
cannot  afterwards  be  denied  by  the  acceptor  against  a  holder  in  good 
faith. — Pothier,  Change ,  nn.  44,  115  to  117  ;  Heineccius,  De  Cavfib.,  ch. 
26  et  seq.,  ch.  6,  §  5  ;  2  Pardessus,  Droit  Com.,  n.  376 ;  Story,  BiUa  of 
Ex.,  nn.  113,  261*  262  ;  Bayley,  Bills,  pp.  318,  319.     [III.  273.] 

DECISIONS  :^—l*  An  acceptance,  on  sight,  of  a  bill  of  exchange  admits 
signature  of  the  drawer K.  B — McKenzie  vs  Eraser,  2  R.  de  L.,  p.  30. 

2.  An  acceptance  on  sight  of  bills  of  exchange  admits  the  signature  of  the 
drawern  ;  a  parole  acceptance  is  good ^K.  B — Jones  vs  Qoudie,  2  B.  de  L.,  p.  334. 

3.  When  a  bank  discounts  for  A.  a  draft  by  him  on  B.,  and  accepts  a  check 
for  the  proceeds  and  delivers  it  to  A.,  for  transmission  to  B.,  to  enable  B.  there- 
with to  retire  a  draft  for  a  similar  amount  drawn  by  A.  and  accepted  by  B.,  for  A's 
accommodation,  and  about  to  fall  due  at  the  branch  of  the  bank  where  B-residesi 
on  the  faith  of  A.*s  representation,  assurance  and  undertaking  (without  authority, 
however,  from  B.)  that  B.  will  accept  the  new  draft,  and  B.  receives  the  check, 
and  before  using  it  has  knowledge  of  the  transaction,  as  between  A.  and  the  bank, 
B.  cannot  legally  use  the  check  to  retire  his  own  acceptance  on  the  old  draft, 
without  accepting  the  new  one. — Privy  Council^  2V>rrane0  S  Bank  of  British 
North  America,  17  L.  C.  J.,  p.  185,  5  P.  C.  App.  Cas.,p.  246..— Torranob,  J.— 12  L. 
0.  J.,  p.  325. 
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229S*  When  a  bill  has  been  accepted  and  delivered  to  the 
holder  the  acceptance  cannot  be  cancelled  otherwise  than  by  the  con- 
sent of  all  the  parties  to  the  bill. — Pothier,  Change,  n.  44  ;  1  Savary, 
Parf  Nig.,  p.  840  ;  2  Pardessus,  Droit  Com.,  n.  377  ;  Bayley,  BiOs,  pp. 
208  et  seq.;  3  Kent,  C(ym.,  p.  85.     [Ill  273.] 

2396%  When  a  bill  has  been  protested  for  non-acceptance  or  for 
non-payment  it  may  with  the  consent  of  the  holder  be  accepted  by  a 
third  person  for  the  honor  of  the  parties  to  it  or  of  any  of  them.  Such 
acceptance  benefits  the  parties  only  who  are  subsequent  to  the  one  for 
whose  honor  it  is  made. — Pothier,  Change,  nn.  113,  114,  170,  171 ; 
Jousse,  Ord.  1673,  tit.  5,  art.  3,  p.  75 ;  2  Pardessus,  Droit  Com.,  nn, 
383,  388  ;  Bayley,  Bills,  pp.  176  to  180  ;  Story,  BiUs  of  Ex.,  nn.  121, 
122, 123,  125  ;  3  Kent,  Com.,  p.  87  ;  C.  Com.,  126.     [III.  273.] 

2207.  An  acceptor  »u,pra  protest  is  bound  to  give  notice  of  his 
acceptance  without  delay  to  the  party  for  whose  honor  he  accepts  and 
to  other  parties  who  may  be  liable  to  him  on  the  bill. — Pothier,  Chan- 
ge, nn.  113,  114  ;  Jousse,  Ord.  1673,  tit.  5,  art.  3,  pp.  75,  76  ;  2  Pardes- 
sus, Droit  Com.  n.  386  ;  Bayley,  BUls,  pp.  179, 180 ;  Story,  Bills  of  Ex. 
nn.  124,  256  ;  C.  Com.,  127.     [Ill  273.] 


SECTION  IV. — OF  NOTING  AND  PROTEST  FOR  NON-ACCEPTANCE. 

1^9^*  Whenever  acceptance  of  a  bill  of  exchange  is  refused  by 
the  drawee  the  bill  may  be  forthwith  protested  for  non-acceptance, 
and  after  due  notice  of  such  protest  to  the  parties  liable  upon  it,  the 
holder  may  demand  immediate  payment  of  it  from  such  parties  in  the 
same  manner  as  if  the  bill  had  become  due  and  had  been  protested  for 
non-payment. 

The  holder  is  not  bound  afterwards  to  present  the  bill  for  pay- 
ment, or,  if  it  be  so  presented,  to  give  notice  of  the  dishonor. — C.  S.  L. 
C,  c,  64,  s.  10.    [III.  273  to  275.] 

3209*  The  holder  of  any  bill  of  exchange,  instead  of  protest- 
mg  upon  the  refusal  to  accept,  may  at  his  option  cause  it  to  be  noted 
for  non-acceptance,  by  a  duly  qualified  notary  ;  such  noting  to  be  made 
underneath  or  to  be  endorsed  upon  a  copy  of  the  bill  and  kept  upon 
record  by  the  officiating  notary. — Ibid,  s.  12,    [III.  275.] 
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3800*  When  a  bill  which  has  been  noted  for  non-acceptanoe  as 
provided  in  the  last  preceding  article  is  afterwards  protested  for  non- 
payment, a  protest  for  non-acceptance  need  not  be  extended,  but  the 
noting,  with  the  date  thereof  and  the  name  of  the  notary  by  whom 
the  same  was  made,  must  be  stated  in  the  protest  for  non-payment 
—Ibid,  s.  12.     [m.  275.] 

2301.  Upon  every  bill  noted  or  protested  for  non-acceptance, 
the  words  "  noted  for  non-acceptance,"  or  "  protested  for  non-accept- 
ance," as  the  case  may  be,  togethet  with  the  date  of  noting  or  protest- 
ing, and  his  fees  and  charges,  must  be  written  or  stamped  by  the 
officiating  notary,  and  subscribed  by  him  with  his  name  or  initials  as 
such  notary.— C.  S.  L.  C,  c.  64,  s.  12.     [III.  275.] 

3802*  When  a  bill  is  noted  for  non-acceptance  the  holder  is  not 

bound  to  give  notice  of  the  same  in  order  to  hold  any  party  liable 

thereon.     But  whenever  a  bill  so  noted  is  afterwards  protested  for 

non-payment,  the  notice  of  such  protest  must  contain  a  notice  of  the 

previous  noting  for  non-acceptance. — C.  S.  L.  C,  c.  64,  s.  20.    [III. 

275.] 

DECISION  :— -An  omission  to  give  notice  of  the  non-acceptance  of  a  bill  of 
exchange,  is  not  cured  by  a  notice  of  non-acceptance,  given  with  a  notice  of  non- 
payment  K.  B Jones  vs  Wilson,  2  R.  de  L.,  p.  28. 


•»• 


The  noting  and  protesting  of  bills  oi  exchange  for  non- 
acceptance  and  the  giving  notice  thereof,  are  done  by  the  ministry  of 
a  single  public  notary  without  witnesses,  in  the  manner  and  according 
to  the  forms  prescribed,  by  the  act  intituled  :  An  act  respecting  bills 
of  exchange  and  promissory  notes. — Ibid,  ss.  11,  22  ;  C.  C,  1209.  [III. 

275.] 

DECISION  :-Le  28  fevrier  1827,  le  nomme  F.  H.  Prevost,  marchand  de 
Terrebonne,  fit  en  faveur  du  d^fendeur,  un  billet  promissoire,  payable  le  ler  mai 
suivant.  Joseph  Turgeon  I'endossa  aussitdt  au  profit  du  demandeur  qui,  a  son 
ech^ance,  le  fit  protester  par  le  ministdre  de  J.  L.  Prevost,  notaire,  dans  le  temps 
prescrit  par  la  loi,  savoir,  le  5  mat  1827.  II  ne  fut  pas  donn6  avis  par  4crii  de  ce 
protSt  au  d^fendeur  qui,  dans  ses  defenses,  se  contenta  de  fai'e  une  den6gatioa 
gen^rale  des  faits.  Le  demandeur  pr^tendant  qu^en  pareil  cas  un  avis  verbal 
devait  suffire,  fit  entendre  comme  t6moin  le  notaire  mSrae,  qui  d^posa  avoir 
donn6  cet  avis  verbal  au  defendeur,  sans  pouvoir  dire  si  c'6tait  dans  les  dix  jours 
requis  par  la  loi.  Le  d6fendeur  soutint  au  contraire  que  dans  co  cus,  le  statut 
provincial  de  1793,  chapitre  2,  obligeait  le  porteur  dun  billet  de  donner  avis  par 
6crit  du  protit  k  Pendosseur  pour  pouvoir  exeicer  son  recours  contre  lui ;  et  qa*en 
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sapposant  m^me  qu*un  avis  verbal  fUt  suffisant,  il  fallait  au  moins  qu'il  flit  donnS 
d«i8  leB  diz  joun  \  ce  qui  n'^tait  pas  prouv6.  Sur  ces  raisons,  la  Cour  du  Banc 
du  Roi,  k  Montr6aJ,  d^bouta  PactioD  du  demandeuTi  1«  18  feviier  1832.-.K.  B.— 
Oowaa  vs  Turgeon,  1  R.  de  L.,  p.  230. 


2804.  In  case  there  is  no  notary  in  the  place,  or  he  is  unable  or 
refuses  to  act,  any  justice  of  the  peace  in  Lower  Canada  may  make 
such  noting  and  protest  and  give  notice  thereof  in  the  same  manner, 
and  his  acts  in  that  behalf  have  the  same  effect  as  if  done  by  a 
notary ;  but  such  justice  must  set  forth  in  the  protest  the  reasons 
why  the  same  was  not  made  by  the  ministry  of  a  notary. — C.  S,  L.  C, 
c.  64,  s.  24.    [IIL  275.] 


2805*  The  duplicate  protest  and  notice,  with  the  certificate  of 
service,  and  all  copies  thereof  attested  by  the  signatures  of  the  notary, 
or  the  justice  of  the  peace  as  the  case  may  be,  are  primd  facie 
evidence.— /birf.,  ss.  14,  24  ;  C.  S.  C,  c.  57,  s.  6.     [Ill  275.] 


SECTION   V. — OF   PAYMENT. 

SSOtf •  Every  bill  of  exchange  must  be  presented  by  the  holder, 
or  in  his  behalf,  to  the  drawee  or  acceptor  for  payment,  on  the  after- 
noon of  the  third  day  after  the  day  it  becomes  due,  or  after  present- 
ment for  acceptance,  if  drawn  at  sight  ;  unless  such  third  day  falls 
upon  a  legal  holiday,  in  which  case  the  next  day  thereafter  not  being 
a  legal  holiday  is  the  last  day  of  grace.  If  the  bill  be  payable  at  a 
bank,  presentment  may  be  made  there  either  within  or  after  the  usual 
hours  of  banking. 

If  the  bill  be  unaccepted  and  there  be  a  drawee  au  besoin,  pre- 
sentment must  be  made  in  like  manner  to  him  also. — C.  S.  K  C,  c.  64, 
6, 15,  32 ;  C.  S.  C,  c.  57,  s.  5 ;  Pothier,  Change,  n.  137  ;  Chitty,  BiUs 
(8  th,  Ed.),  pp.  187,  188,  262  ;  Story,  Bills,  n.  65  ;  3  Kent,  Com.,  p.  88  ; 
2  Pardessus,  Droit  Com,,  n.  341.     [III.  277.] 

DECISIONS  : — I.  An  action  lies  on  a  note  payable  by  instalments  as  soon  as 
the  first  day  of  payment  is  passed,  but  it  lies  only  for  the  amount  of  the  first  in- 
stalment, each  of  them  being  considered  as  a  separate  debt. — E.B. — Clearihue  vs 
Morriif  2  R.  de  L.,  p.  30. 

2.  By  the  usage  of  Canada  and  in  the  absence  of  legislative  enaotment,  all 
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bills  of  exchange  are  allowed  three  days  of  grace  after  becoming  due.  To  bind  the 
endorser,  demand  of  payment  ought  to  be  made  on  the  third  day  of  grace  with 
protest  and  notification.  These  formalities  are  to  be  observed  even  where  the  bill  is 
made  payable  at  the  residence  of  the  holder  himself. — Q.  B^^Knapp  A  Bank 
of  Montreal,  I  L.  C.  R.,  p.  252. 

3.  As  against  a  maker  of  a  promissory  note,  no  demand  of  payment  is  neces- 
sary, although  the  note  be  made  payable  at  a  particular  place.  Evidence  of  no 
funds  at  the  place  of  payment  will  excuse  the  Plaintiff  from  proving  a  preTions 
demand.  A  partial  payment  is  a  waiver  of  all  objectioa  as  to  want  of  demand.— 
C.  R Rice  vs  Bowkerj  3  L.  C.  R.,  p.  305. 

4.  The  non-exhibition  of  a  promissory  note  to  the  maker,  who  is  notorioiuljr 
insolvent  at  the  time  of  protest,  will  not  invalidate  the  protest.    Notice  of  such 

protest  will  render  the  endorser  liable. — Tasoherbau,  J Venner  vs  Fuiocyi^ 

13  L.  C.  R.,  p.  307. 

5.  In  an  action  on  a  note,  T.,  one  of  the  endorsers,  pleaded  payment  It 
appeared  that  he  had  furnished  the  Plaintiff  with  groceries,  the  accounts  for 
which  were  stated  in  the  pass  book  to  have  been  settled,  but  it  did  not  appear 
that  any  money  passed.  The  Plaintiff  having  given  unsatisfactory  replies  when 
examined,  it  was  held  that  the  price  of  the  goodd  must  be  deducted  from  the 
note.*— Q.  B. — Angers  A  Ermatinger  2  L  C.  L.  J.,  p.  158. 

6.  Presentation  of  a  promissory  note  at  the  closed  door  of  a  Bank,  after  its 
usual  office  hours,  is  not  such  a  presentation  of  such  promissory  note  as  is  neces- 
sary ui^on  protest  thereof. — Stuart,  J Walters  vs  RuffensieUiy  16  L.C.  R.,p.297. 

7.  In  an  action  against  the  maker  of  a  note,  payable  on  demand  and  generally, 
want  of  presentment  is  not  a  ground  of  demurrer.  But,  if  the  Defendant  tender 
the  debt  and  interest  before  plea  filed,  and  bring  the  money  into  Court,  the  Plain- 
tiff will  be  condemned  to  pay  costs. — C.  R. — Archer  vs  Lortie,  3  Q.  L.  R.,  p.  159. 

8.  Dans  une  action  sur  billet  ^a  demande,  la  situple  demande  de  paiement 
par  n'importe  qui,  mdme  sans  montrer  le  billet  et  sans  1 'avoir,  est  une  mise  en 
demeure  suffisante  en  loi — Casault,  J. — Marcotte  vs  FalardeaUf&  Q.  L.  R.,p.296. 

9.  Un  billet  promissoire  payable  gen^ralement  doit  etre  pr6sente  pour  paie- 
ment au  domicile  du  faiseur,  avant  la  demande  judiciaire,  pour  que  le  deman 
deur  ait  ses  frais  centre  le  d^fendeur,  au  cas  ot  ce  dernier,  avec  sa  defense,  o£fre 
le  montant  r6clam^.— Polbtte,  J. — Mineault  vs  Lajoie,  9  R.  L.,  p.  382. 

10.  An  action  on  a  promissory  note  instituted  against  the  maker  on  the 

afternoon  of  the  third  day  of  grace,  is  not  premature J  oh  ?f son,  J. — Ontario 

Bank  vs  Foster,  6  L.  N.,  p.  398. 

11.  Que  la  presentation  au  lieu  special  indiquS  pour  le  paiement  d'one 
lettre  de  change  ou  d'un  billet  promissoire,  nVst  pas  necessaire  pour  maintenir 
une  action  centre  I'accepteur,  le  tireur  ou  le  faiseur,  quand,  a  Pecheance  la  pro- 
vision n^existait  pas  k  Tendroit  indique,  et  qu'elle  n'a  pas  plus  besoin  d*etre  all^ 
gu6e  que  prouv6e.  Que  Pexistence  de  la  provision  au  lieu  indiqu6  a  ^ch^ance,  est 
quant  i  eux,  mati^re  d'ezception  qu'ils  doivent  opposer  et  soutenir  de  la  deposi- 
tion requise — ^C.  R. — Cripeau  vs  Moore,  8  Q.  L.  R.,  p.  197. 

1 2.  Que  la  promesse  par  le  porteur  aux  endosseurs  d'accepter  d'eux  one 
composition  sur  des  billets,  s'ils  ne  sont  pas  payes  &  r^cheance,  comporte  poor  le 
porteur  Tobligation  de  les  presenter  pour  paiement  k  rech^ance  et  de  les  protes- 
ter, s'ils  ne  sont  pas  pay^s,  et,  par  la  mdme,  celle  pour  les  endosseurs  de  payer  le 
po(lt  du  protdt ;  mais,  que  ce  coQt  ne  comprend  pas  oelui  des  avis  de  protdt  aux 
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ayals  et  au  porieur,  parce  qu'ils  sont  inutiles.  (C.  C.  2311.) — C.  R. — La  Banque 
Union  v$  Gibeauli,  12  Q.  L.  R.,  p.  145. 

13.  Qu'une  Banque,  qui  escompte  un  billet  en  faveur  de  Pendosseur,  n'a 
aueune  reclamation  contre  le  faiseur,  s'il  est  prouv6  que  ce  faiseur  a  pay6  le 
montant  de  ce  billet  a  Tendosseur  qui  n^en  a  fait  aucun  rapport  &  cette  Banque, 
m^e  8i  ce  billet  a  6t6  charge  k  I'endosseur  k  la  Bauque  ou  il  avait  un  compte.— > 
Q.  B Cleveland  S  Banque  cPEchange  du  Canada^  15  R.  L.,  p.  51. 

ATTtendment : — The  following  article  should  be  added  after 
article  2306 : 


2800a.  Every  bill  of  exchange,  which  is  made  payable  at  a 

month  or  months  after  the  date  thereof,  becomes  due  and  payable  on 
the  day  corresponding  to  that  date  in  the  month  it  becomes  due, 

unless  there  is  no  such  day  in  such  month,  in  which  case  it  becomes 

due  on  the  last  day  of  such  month  ;  and  the  days  of  grace  allowed  by 

law  are  in  all  cases  added  to  the  delay.  R.  S.  C,  c.  123,  s.  1. — R.  S.  Q., 

art.  6247. 

2307.  If  a  bill  of  exchange  be  made  payable  at  any  stated 
place,  either  by  its  original  tenor  or  by  a  qualified  acceptance,  present- 
ment must  be  made  at  such  place. — C.  S.  L.  C,  ifcid.,  ss.  9,  15 ;  C.  S. 

a,i6Mi.,s.  4.     [111.277.] 

DECISIONS  : — 1.  In  a  suit  against  the  maker  of  a  note  to  order,  payable  at  a 
certain  place,  it  is  not  necessary  to  prove  that  demand  was  made  at  that  place  at 
maturity.  Where  funds  were  provided  at  the  place  indicated  to  meet  the  note, 
which  was  not  presented  for  payment,  the  maker  must  urge  the  same  specially 
by  exception  and  adduce  evidence  thereof. — Q.  B. — Mount  &  Dunn,  4  L.  C.  B., 
p.  348. 

2.  A  promise  to  pay  at  a  specified  place  is  not  a  promise  to  pay  generally 
and  there  is  no  liability  on  the  part  of  the  maker  of  a  promissory  note  payable  at 
a  specified  place,  unless  proof  be  made  of  a  presentment  and  a  demand  of  pay- 
ment at  such  specified  place  and  of  a  neglect  or  refusal  to  pay  the  amount  of 
such  note. — Q.  B O^Brien  &  Sievenson^  15  L.  C.  R.,  p.  265. 

3.  Que  la  presentation  au  lieu  special  indiqu6  pour  le  paiement  d'une  lettre 
de  change  ou  d'un  billet  promi^soire,  n'est  pas  n^cessaire  pour  maintenir  une 
action  contre  Taccepteur,  le  tireur  ou  le  faiseur,  quand,  k  I'echeance  la  provision 
n'existait  pas  k  Tendroit  indique,  et  qu'elle  n*a  pas  plus  besoin  d'etre  ali^gu^e  que 
proav^.  Que  Fexistence  de  la  provision  au  lieu  indiqu6  k  6ch6ance,  est  quant  k 
eox,  matiere  d*exception  qu  ils  doivent  opposer  et  soutenir  de  la  deposition 
requise. — C.  R. — Oripeau  vs  Moore^  8  Q.  L.  R.,  p.  197. 

.  S809.  If  the  bill  be  payable  generally,  presentment  is  made  to 
the  drawee  or  acceptor,  as  the  case  may  be,  either  personally,  or  at  his 
residence,  or  office,  or  usual  pla.ce  of  business  ;  or  if  by  reason  of  his 
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absence  and  not  having  any  known  residence  or  office  of  place  of  busi- 
ness or  of  his  death,  such  presentment  cannot  be  so  made,  it  may  be  made 
at  his  last  known  residence,  or  office,  or  usual  place  of  business,  where  the 
acceptance,  or,  if  there  be  no  acceptance,  where  the  bill  bears  date.— 
C.  S.  L.  C,  ibid.,  s.  2.    [III.  277.] 

DECISIONS  ^--1.  The  amount  of  a  hon  payable  on  demand  by  a  Lower 
Canada  di-btor  to  a  foreign  creditor,  is  recoverable  with  costs  in  Lower  Canada,  by 

the  creditor,  without  proof  of  any  demand  before  institution  of  action ^Moxk,  J. 

— Shuter  vs  Pax  ton,  5  L.  C.  J.,  p.  55. 

2.  A  draft  drawn  in  New  York  and  accepted  in  Montreal,  payable  geneiallj} 
the  consideration  for  which  was  certain  goods  purchased  in  New  York,  is  payable 
in  current  Canada  funds. — Berthelot,  J. — Capcutt  vs  MeMasier,  7  L.  C.  J., p.  340. 

3.  Un  billet  promissoire,  fait  et  dat^  k  Malone,  N.  Y.,  entre  citoyens  am^ri- 
cains,  mais  payable  au  porteur  g^n6ralement,  et  pass^  depuis  entre  les  maiiu 
d'un  Canadien,  doit  6tre  pay6  en  monnaie  ayant  cours  en  ce  pays. — Lorakoeb,  J.— 
McCoy  V8  Dinneenj  8  L.  C.  J.,  p.  339. 

4.  The  maker  of  a  bon  made  in  the  United  States  of  America,  payable  on 
demand,  if  sued  in  Canada,  will  be  condemned  to  pay  the  full  amount  of  the  hon 
in  Canadian  currency  and  a  tender  of  the  value  of  the  hon  at  the  date  of  demand 
in  gold,  less  the  discount  on  American  bills  will  be  declared  insufficient — Monk, 
J Daly  V8  Grahanij  8  L.  C.  J.,  p.  340,  15  L.  C.  R.,  p.  137. 

5.  Un  billet  dont  on  demande  le  paiement  dans  ce  pays  doit  ^tre  paye  en 
argent  ayant  cours  en  Canada,  quand  m6me  le  billet  serait  dat^  d*un  pays  etran- 
ger. — C.  R. — Chapman  vs  McFte,  1  R.  L.,  p.  192. 

6.  In  an  action  against  the  maker  of  a  note  payable  on  demand  and  gener- 
ally, want  of  presentment,  b  not  k  ground  of  demurrer.  But,  if  the  Defendant 
tender  the  debt  and  interest  before  plea  filed,  and  bring  the  money  into  Court, 
the  Plaintiff  will  be  condemned  to  pay  costs. — C.  R— ^rcAer  vs  LortiCf  3  Q.  L 
R.,  p.  159. 

7.  Un  billet  promissoire  payable  generalement  doit  Hre  presents  pour  paie- 
ment au  domicile  du  faiseur,  avant  la  demande  judiciaire,  pour  que  le  deman- 
deur  ait  ses  frais  centre  le  d^fendeur,  au  cas  ou  ce  dernier,  avec  sa  defense,  oSie 
le  montant  reclame — Polette,  J. — Mineault  vs  Lajoie,  9  R.  L.,  p.  382. 

3809.  If  a  h\\\  payable  generally  be  accepted  before  and  become 
due  after  the  appointment  duly  notified  of  an  assignee  to  the  estate  of 
the  acceptor,  in  the  case  of  an  insolvent  trader,  presentment  for  pay- 
ment may  be  made  either  to  the  insolvent  or  to  the  assignee  personally 
or  at  the  residence,  or  office,  or  usual  place  of  business  of  either  of 
them.— C.  S.  L.  C,  ibid,,  s.  18.     [III.  277.] 

DECISION  : — A  promissory  note  d  termCf  in  case  of  insolvency,  is  immedit- 
tely  exigible. — C.  R  — Lovell  vs  Meikle^  2  L.  C.  J.,  p.  69. 

See  also  decisions  noted  at  C.  C.  1092. 

2810*  The  acceptor,  drawer  and  indorsei^  of  a  bill  of  exchange 
are  jointly  and  severally  liable  to  the  holder  for  the  payment  of  it 
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The  liability  of  the  drawer  and  indorsers  cmd  also  of  acceptors 

^pra  protest,  is  subject  to  the  rules  concerning  protest  and  notice 

herein  contained. — Pothier,  Change,  nn.  58,  79,  117 ;  Story,  BiUa  of 

Ex.,  107,  108,  113  to  118,  and  authorities  cited  ;  C.  Com.,  140.     [III. 

277.] 

DECISIONS : — 1.  A  note  of  three  promising  jointly  and  severally  to  pay,  Ib 
equal  to  ''  solidairemmt"  and  the  holder  of  the  note  may  sue  any  ooe,  or  two  of 
them  as  well  as  the  whole. — ^K.  B^^-^HieNider  vs  Whitney,  2  R,  de  L.,  p.  29. 

2.  The  endorsee  and  holder  of  a  promissory  note  for  collection  may  recover 
thereon  against  the  maker  and  endorser. — Q.  B. — Mills  &  Philbitif  3  R.  de  L., 
p.  255. 

3.  A  party  who  endorses  a  promissory  note  is  liable  although  he  intended 
at  the  time  to  do  so  only  as  the  attorney  of  another,  the  error  not  being  pleaded. 
C.  K-^Seymour  vs  Wright,  3  L.  C.  R.,  p.  454. 

4.  The  holder  of  a  promissory  note  to  order  under  protest  who  has  received 
an  account  from  the  maker  and  another  note  at  three  months,  retaining  the  first 
note  as  security  for  the  second;  does  not  lose  his  recourse  against  the  endontors 
of  the  first  note  who  have  given  their  assent  to  the  transaction,  notwithstanding 
the  insolvency  of  the  maker  of  the  first  note. — Q.  B —  Woodbury  S  Garth,  9  L.  C. 
R.,  p.  438. 

5.  The  retirement  before  due,  of  a  note  by  a  prior  endorser,  does  not  dis- 
charge a  subsequent  endorser  as  n gainst  a  holder  for  value,  if  there  was  no  real 
payment,  but  a  mere  exchange  of  securities  with  express  retention  of  the  liabil- 
ity of  the  parties  to  the  note. — Smith,  J. — Bull  vs  Cuvillier,  5  L.  C.  J.,  p.  127. 

6.  Les  endosseurs  d'un  billet  promissoire  poursuivis  avec  le  tireur  a  une 
action  et  comparaissant  tous,  tireur  et  endosseurs,  par  le  mdme  avocat  et  plai- 
dant  tous  ainsi  (mais  s6parement)  par  le  memo  avocat,  ne  sont  pas  considSr^ 
oomme  ayant  une  connaissance  legale  des  moyens  de  defense  employ6a  par  le 
tireur,  leur  co-d6fendeur,  et  ne  sont  pas  census  connait  re  legalement  les  incidents, 
proc6d^,  jugements,  ni  appels  intervenus  sur  les  moyens  de  defense  du  tireur, 
et  il  faut,  pour  rendre  les  endosseurs  responsables  des  faux  frais  occasionn6s  par 
le  tireur,  leur  d^noncer  les  incidents  intervenus  sur  la  defense  du  tireur,  et  spS- 
cialement  les  appels  auxquels  cette  defense  donne  lieu.  La  signification  de  I'appel 
interjet6  par  le  porteur  du  billet  du  jugement  rendu  sur  la  defense  du  tireur, 
quoique  faite  au  procureur  commun  du  tireur  et  des  endosseurs,  n*est  pas  une 
d^Donciation  suffisante  de  Tappel  aux  endosseurs,  pour  les  rendre  responsables 
des  frais  encourus  sur  cet  appel Q.  B. — Boucher  S  Latour,  6  L.  C.  J.,  p.  269. 

7.  Both  husband  and  wife  siparis  de  biens  are  jointly  and  severally  liable 
for  a  joint  note  made  in  the  course  of  a  business  in  which  they  were  both  jointly 
interested. — Monk,  J Girouard  vs  Lachapelle,  7  L.  C.  J.,  p.  289. 

8.  If  an  endorser  sign  his  name  on  the  back  of  a  note,  leaving  spaces  to  the 
left  of  the  amount  sufficient  to  permit  of  alteration  by  the  maker,  and  deliver 
the  note  in  that  condition  to  the  maker,  and  the  maker  afterwards  increase  the 
amount  of  the  note,  by  filling  in  the  blank  spaces  with  an  additional  word  and 
figare,  and  pass  the  note  in  its  altered  state  to  a  bond  fide  holder  for  value,  and 
if  the  said  note  so  altered  appear,  on  the  face  thereof,  to  be  genuine,  the  endor- 
ser is  liable  to  pay  the  full  amount  of  the  note  as  altered  to  such  bond  fide  holder 
for  valne_Q.  B^^Dorwifi  is  Thomson,  13  L.  C.  J.,  p.  262. 
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9.  Deux  cultivateurs  qui  ont  Bign6  un  billet  promissoire  ne  sont  pfts  obliges 
solidairementy  et  la  solidarity  n'eziste  que  dans  le  cas  oCl  les  faiseun  d*un  billet 
sont  commer^ants. — Maoeat,  Jr^-^Malhiot  va  Tessier,  2  R..L.yp.  625,  1  R  C^ 
p.  121. 

10.  L'endosseur  d'un  billet  promissoire  qui  est  poursuivi  pour  le  paiement 
de  ce  billet  peut  produire  une  exception  dilatoire  demandant  k  ce  qu'il  lui  soli 
permis  d'appeler  en  garantie  le  faiseur  de  ce  billet — Routhibr,  J. — Beaulien  vg 
DemerSf  5  R.  L.,  p.  244. 

11.  Article  1953  of  the  Civil  Code  is  applicable  to  an  endorser  of  a  pro- 
missory note,  he  being  a  surety  wiihin  the  meaning  of  that  article. — ^Maccat,  J. 
— Denbarats  vs  Hamilton,  2  L.  N.,  p.  279. 

12.  Que  Tendosseur  d'un  billet  promissoire,  poursuivi  conjointementetsoli- 
dairement  aveo  le  faiseur,  ne  peut  opposer  &  Paction  une  exception  dilatoire, 
demandant  qu'il  ne  soit  tenu  de  plaider  qu*apres  que  le  faisour  aura  et^  par  lui 

assign^  en  garantie  et  mis  en  demeure  de  plaider  a  Taction ^Taschbrbait,  J<— 

Durocher  vs  Lapalme,  M.  L.  R.,  1  S.  C,  p.  494. 

13.  That  the  maker  of  a  promissory  note  cannot,  by  dilatory  exception,  staj 
the  suit  of  the  holder,  in  order  to  call  in  the  payee  en  garantie.-^ ETri,  J.— 
Block  V8  Lawrence,  M.  L.  R.,  2  S.  C,  p.  279. 

14.  See  also  the  remarks  of  MoCobd,  J.,  in  the  case  of. — C.  R. — Banqut 
Nationale  vs  Ross,  11  Q.  L.  R.,  p.  109. 

15.  That  the  promissory  notes  in  question  in  this  case,  which  wereendoned 
first  by  the  Appellant  and  seGon<lly  by  the  Respondent,  were  so  endorsed  by  the 
said  parties  as  co-sureties  for  the  maker,  and  that,  according  to  the  law  of  England 
in  force  on  the  30th  May,  1849,  the  said  parties  so  endorsing  as  co-sureties  were 
liable,  inter  se,  to  contribute  equnlly  towards  payment  of  said  notes. — ^Privt 
Council — Macdonald  d:  Whitfield,  8  App.  Cas.,  p.  733,  27  L.  C.  J.,  p.  165,  R  A.  C, 
p.  1016. 

16.  Qu'il  n'y  a  pas  solidarity  entre  le  debiteur  et  le  signataire  d*un  billet 
promissoire  que  ce  debiteur  a  donn6  k  son  creancier,  comme  garantie  collat^nle 
et  sflretS  du  paiement  de  sa  dette,  et  que  Tinterruption  de  la  prescription  fiute 
par  le  debiteur  originaire  nMnterrompt  pas  la  prencription  du  billet  donne  comme 
sdrete  collat6rale  de  cette  dette — Mathibu,  J. — Perrauli  vs  Daigneault,  12  R.L, 
p.  571. 

17.  Que  deux  signataires  d'un  billet  promissoire  sont  obliges  conjointement 

et  solidairement,  quoique  la  solidarity  ne  soit  pas  exprim6e Mathibu,  J^-P«r- 

rault  vs  Bergevin,  14  R.  L.,  p.  604. 

18.  Que  l'endosseur  de  billets  promissoires  entre  les  mains  du  tiers,  qui  donne 
son  consentement  4  un  atermnement.  fait  entre  le  debiteur  de  ces  billets  et  ses 
cr§anciers,  consent,  par  \k,  k  rester  oblig6  pour  la  difference  entre  le  montant  de 
la  composition  et  le  montant  des  billets. — Mathibu,  3.^J)upras  vs  Lamoureux 
16  R  L..  p.  243, 


281  !•  A  third  person  who  becomes  warrantor  on  a  bill  of 
exchange,  is  liable  in  the  same  manner  and  to  the  same  extent  as  the 
person  in  whose  behalf  he  so  becomes  warrantor. 


J 


Of  bills  of  exehaTige,  notes  and  cheques. — Art.  2311.  423 

He  is  bound  by  the  diligence  which  binds  his  principal,  and  is 
not  entitled  to  any  notice  of  protest  apart  from  the  latter. — Pothier, 
Chxinge,  nn.  50,  122,  123  ;  1  Savary,  Parf.  Neg.,  p.  205,  vol.  2,  p.  94  ; 
2  Pardessns,  Droit  Com.,  nn.  394,  396,  397  ;  Jousse,  Ord.  1673,  art.  33, 
pp.  131, 132  ;  Story,  Bills  of  Ex.,  nn.  372, 393  to  396, 464  to  456  ;  Story, 
Prom.  Notes,  nn.  460,  484  ;  1  Bell,  Com.,  376  ;  C.  Com.,  141,  142  ; 
10  Louis.  Rep.  (O.  S.),  p.  374.     [III.  277.] 

DECISIONS  : — 1 .  A  promise  to  pay  to  the  holder  a  note  which  is  not  endorsed 
is  sufficient  to  enable  the  holder  to  recover,  if  the  drawer  knew  that  it  had  not 
been  endorsed. — K.  B. — Aylwin  vs  Cruiienden,  2  R.  de  L.,  p.  30. 

2.  In  an  action  against  L.  whose  signature  was  on  the  back  of  a  note  signed 
by  B.  and  payable  to  the  payee  or  bearer,  it  was  held  that  L  was  not  entitled  to 
notice  of  protest,  but  was  liable  aolidairement  with  the  principal  debtor.  SembU 
that  it  is  within  the  province  of  the  jury  to;  determine  whether  the  DefendMnt's 
signature  endorsed  on  a  note  was  intended  as  an  ordinary  endorsation  or  whether 
it  was  pour  aval.  The  signature  of  a  person,  not  the  payee  nor  subsequent  holder 
under  the  payee,  written  in  blank  upon  a  promissory  note,  may  be  considered  an 
aval ;  and  the  donneur  d'avalf  in  such  case,  is  not  entitled  to  notice  of  protest 
^Berthelot,  J Merriti  V8  Lynch^  9  L.  C.  R.,  p.  353,  3  L.  C.  J.,  p.  276. 

3.  Le  metteur  d'aval  n'est  pas  decharge  de  sa  responsabilit^  par  le  d^faut  de 
presentation  et  de  protSt  du  billet  dans  les  delais. — Vanfblsen  &  Monoblbt,  JJ— 
Pariseau  va  Ouellet,  M.  C.  R.,  p.  69. 

4.  A  signature  subscribed  to  a  negotiable  note  by  a  person  other  than  the 
maker  of  the  note  is  equivalent  to  an  acal, — Loranobb,  J — Narhonne  va  T^lreau, 
9  L  C.  J.,  p.  80. 

5.  L*engagement  par  aval  est  une  question  de  fait  et  de  droit  et  semble 
6tre  plus  de  droit  que  de  fait.  B.  ayant  endo8s6  en  blanc  un  cheque  payable  au 
porteur  generalement ,  tire  par  A.  et  livr§  par  ce  dernier  k  C.  pour  valeur  re9ue, 
est  un  donneur  d^aval  et  non  pas  un  endosseur.  Le  donneur  d'aval  n'a  droit  & 
aucane  diligence,  et  il  n*a  pas  d'autre  exception  que  celle  della  personne  qu'il  a 
cautionn^e,  leurs  obligations  6tant  solidaires. — ^Mostk,  J^^^Pratt  vs  MacDougall^ 
12  L  C.  J.,  p.  243. 

6.  A  note  payable  to  the  order  of  the  Plaintiffs,  was  endorsed  first  by  L.  L. 
and  P.  G.  L.,  and  underneath  these  names,  by  the  Plaintiffs: — Held  that  L.  L. 

and  P.  G.  L.  endorsed  as  avala  and  security  for  the  maker Q.  B. — Latour  S 

Gauthier,  2  L.  C.  L.  J.,  p.  109. 

7.  The  Defendant  had  placed  his  name  on  a  note  which  had  been  sent  him 
along  with  others  for  the  purchase  of  stock  &c.,  and  it  passed  through  several 
hands  without  consideration  being  given  for  it,  and  the  last  one  sued  the  Defen- 
dant as  endorser  ^ar  aval.  Held  : — That  the  action  must  be  dismissed  for  want 
of  consideration  in  the  auteur  of  the  holder  and  the  receipt  of  it  \j^  the  holder 
subject  to  all  objections.— Johnson,  J.^Perry  va  Rodden,  5  R.  L.,  p.  477. 

8.  The  liability  of  an  aval  to  a  promissory  note,  while  co-exten^ive  with 
that  of  the  maker,  is  unaffected  by  any  purely  personal  grounds  which  the  latter 
might  urge,  such  as  the  want  of  authorization  of  the  husband  in  the  married 
woman  who  is  the  maker  of  the  note. — ^C.  R. — Norria  va  Condon^  14  Q.  L  R, 
p.  184. — Casault,  J. — 14  Q.  L.  R.,  p.  I. 


424      Of  bills  of  exchange,  notes  and  cheques. — Art.  'J3t2'^3H. 

2812.  The  obligation  of  the  acceptor  to  pay  the  bill  is  primary 
and  unconditional,  and  legal  payment  by  him  discharges  the  bill 
with  respect  to  all  the  parties,  unless  he  is  an  acceptor  for  honor,  in 
which  case  he  is  substituted  in  the  place  of  the  party  for  whose  honor 
he  accepts  and  has  his  recourse  against  such  party  also. 

The  rule  above  declared  is  without  prejudice  to  the  rights  of  an 
acceptor  against  the  party  for  whose  accommodation  he  has  accepted 
—2  Nouguier,  pp.  342,  343 ;  Story,  BUh  of  Ex.,  nn.  256,  257,  410, 
420,  422  ;  C.  C.  2310.     [III.  277] 

2S18.  Payment  by  the  drawer  of  an  unaccepted  bill  finally 

discharges  it.    If  it  be  accepted  he  is  entitled  to  recover  from  the 

acceptor,  unless  the  acceptance  is  f or  his  accommo<lation. — C.  C.,2310: 

2  Nouguier,  p.  350  ;  Story,  BiUs  of  Ex.,  n.  422.     [III.  277.] 

DECISIONS: — 1*  Id  order  to  vitiate  the  payment  by  the  maker  of  a  pro- 
missory note  endorsed  in  blank,  bad  faith  must  be  shown  ;  payment,  under  cir- 
cumstances of  suspicion,  is  not  enough.  The  maker  is  only  bound  to  assure  him- 
self of  the  genuineness  of  the  signatures  and  is  not  bound  to  make  any  enquiry. 
—Court  of  Appeals.— .jPerne  i:  Wardens  of  the  House  of  Industry ,  1  R  de  L, 
p.  27. 

2.  An  action  lies  by  the  makers  of  a  note,  against  the  executors  of  the  payee 
to  get  possession  of  the  note  paid  by  one  of  them,  in  part  to  the  payee,  during 
his  life-time,  and  partly  to  his  executors.  In  such  action,  the  evidence  is  to  be 
regulated  by  the  law  of  England  and  parol  evidence  of  such  payment  is  legal 
evidence. — ^Q.  B Garden  &  Fmley,  10  L.  C.  R.,  p.  255. 

28314.  Payment  by  an  indorser  entitles  him  to  recover  from  the 
acceptor  and  drawer  and  all  the  indorsers  prior  to  himself  ;  saving 
the  rights  of  the  acceptor  for  his  accommodation. — Same  authorities. 
[III.  279.] 

DECISIONS  : — 1.  The  endorser  of  a  promissory  note  has  the  right  to  set  up,  in 
compensation  against  the  holder  of  such  note,  all  sums  of  money  which  the 
holder  has  paid  or  become  indebted  ■  to  the  mnker  since  the  time  of  the  protest- 
ing of  the  note,  and  the  salary  of  a  bank  official,  paid  by  quarterly  instalments, 
may  be  set  up  in  this  way  aganst  the  Bank  by  accomodation  endorser. — Smith, 
J. — Quebec  Bank  vs  Molson^  1  L.  C.  R.,  p.  1 16. 

2.  When  the  last  endorser  has  paid  the  amount  of  a  judgment  in  principal, 
interest  and  costs,  obtained  at  the  suit  of  the  holder  of  the  note  against  him,  such 
payment  being  made  subsequent  to  the  institution  of  another  action,  on  the  same 
note,  by  the  same  holder,  against  the  maker  and  payee,  such  endorser  has  aright 
to  intervene  in  the  latter  action  and  obtain  a  judgment  in  his  own  favour  against 
the  maker  and  payee  of  the  note. — Bbrthelot,  J. — Mitchell  vs  BrowUf  15  LC. 
R,  p.  425. 

3.  L'endosseur  d*un  billet  promissoire  &  ordre,  qui  n'a  pas  paye  lui-mdme  ce 
billet  et  n'en  est  pas  devenu  porteur,  ne  peut  §tre  re^u  dans  une  action  oontre 


OfbiUs  of  exchange,  notes  and  cheques. — Art.  2315.  425 

le  ffuseur  a  demander  que  ce  dernier  boit  condaoiue  a  payer  le  billet,  vu  qu'il  est 
^hu  et  protest^.^Q.  K^^Maynard  <k  Renaud^  12  L.  C.  J.,  p.  293. 

4.  The  endorser  of  a  promissory  note,  tendering  the  amount  to  the  payee, 
does  not  require,  and  cannot  demand  any  special  subrogation,  besiles  the 
surrender  of  the  note.  Further,  the  endorser  cannot  throw  upon  the  payee  refus- 
ing tender  of  the  amount,  the  liability  for  the  maker^s  insolvency  unless  he  has 
renewed  the  tender  en  justice. — Q.  B — Boi>e  S  McDonald^  1  L.  C.  L.  J  ,  p.  55. 

5.  Where  the  endorser  of  a  note  became  insolvent,  and  compounded  with 
his  creditors,  including  the  holder  of  said  note,  who  however  reserved  his  recourse 
against  the  other  parties  to  the  note,  and  the  maker  also  became  insolvent,  the 
endorser  cannot  rank  on  the  note  against  the  estate  of  the  maker,  so  long  as  the 
holder  has  not  been  paid  in  full.  Where  a  claimant  in  insolvency  has  received,  as 
holder  of  a  note,  a  composition  on  the  amount  of  his  claim  from  the  endorser,  in 
consideration  of  which  he  has  released  the  endorser,  reserving  his  recourse 
against  the  other  parties  to  the  note,  whatever  the  claimant  has  received  from 
the  endorser  must  be  deducted  from  his  claim  against  the  maker's  estate. — C.  R. 
Bttseite  (k  Banque  du  Peuple^  15  L.  C.  J.,  p.  126. 

6.  Parol  evidence  is  admissible  to  show  the  actual  order  of  en<)orsements  of  a 

note  or  bill^  the  instrument  being  only  prima  facie  evidence.— Johnson,  J 

8eoU  w  Tumhull,  6  L.  N.,  p.  397. 

7.  Que  quoique  la  r^gle  gen^rale  soit  que  les  endosseurs  d'un  instrument 
n^gociable  sont  re:«ponsables  suivant  la  date  de  leur  endossement,  cette  regie 
n'est  pas  nScessairement  invariable,  et  que  Ton  pent  prouver  par  les  voies  ordi- 
naires,  que  I'ordre  dans  lequel  les  endossements  ont  et4  obtenus  a  ki^  interverti 
parerreur,  ou  que  Tentente  6tait,  entre  les  endosseurs,  que  leur  responsabilit^ 

ne  devait  pas  suivre  Tordre  de  leur  endossement. — Q.  B LiveilU  d:  /)at^{«,2Q. 

B.R,p.  129. 

3.  That,  although  the  general  rule  is  that  the  endorsers  of  a  negotiable 
instrument  are  responsible  according  to  the  date  of  their  endorsement,  the  note 
in  question  in  this  case,  having  been  given  as  a  surety  for  goods  which  were  sold 
by  the  sheriff  and  bought  by  one  Valade,  the  Appe)lant*8  deceased  husband,  who 
made  his  wife  his  universal  legatee,  the  Appellant  must  be  held  responsible 
towards  the  Respondents,  although  Valade  was  not  the  first  endorser  of  the  note. 
Q.  B Laurent  &  Mereier,  3  Q.  B.  R.,  p.  350. 

4.  In  an  action  between  parties  to  a  promissory  note,  the  true  intention  and 
agreement  of  the  parties  thereto  should  be  carried  into  effect,  and  the  facts  and 
circumstances  at  the  time  of  the  transaction  may  be  established  by  parol  evidence. 
It  may  be  shown  that  an  endorser,  whose  name  appears  below  that  of  the 
payee,  really  endoised  before  the  latter,  as  surety  for  the  maker  to  the  payee, 
although  the  name  of  the  payee  appears  on  the  note  as  the  first  endorser. — 
ToRRANOB,  J. — Deschamps  vs  Leger,  M.  L.  R.,  3  S.  C,  p.  1 . 

281S.  Payment  of  a  bill  must  be  made  upon  that  part  of  the 
set  upon  which  the  name  of  the  party  paying  appears,  and  such  part 
should  be  delivered  to  him,  otherwise  he  will  not  be  discharged  from 
his  liability  to  innocent  holders  of  such  part  of  the  bill. — C.  Com., 
145, 147.     [III.  279.] 


426      Of  bills  of  exchangCy  noU^  arid  cheques. — Art.  2316-2319. 

2816.  Payment  of  a  lost  bill  of  exchange  may  be  recovered 
upon  the  holder  making  due  proof  of  the  loss,  and  also,  if  the  bill  be 
negotiable,  on  giving  security  to  the  parties  liable,  according  to  the 
discretion  of  the  court. — Jousse,  Ord.  1673,  tit.  5,  art.  18,  19,  p:  111 ; 
2  Bornier,  p.  591  ;  Smith,  Merc.  Law,  pp.  285,  286  ;  Story,  Bills  of 
Ex.,  nn.  447  et  seq. ;  Id.,  Prom.  Notes,  nn.  106  et  seq, ;  C.  G.,  1233 : 
C.  Com.,  150,  151,  152,  153.     [III.  279.] 

DECISIONS  : — 1 .  An  action  on  a  note  mislaid,  payable  to  order  and  endorsed, 

and  not  proved  to  be  lost  or  destroyed,  cannot  be  maintained ^E.  B. — WanU 

V8  Robinson,  2  R.  de  L.,  p.  29. 

2.  An  action  on  a  note  of  hand  payable  to  order,  and  lost,  cannot  be 
maintained  under  any  circumstance  without  an  indemnity  to  Che  drawer.— 
K.  B. — Beaupr6v8  Bum,  2  R.  de  L.,  p.  31. 

3.  In  an  action  upon  a  lost  note  it  was  alleged  in  the  declaration  that  the 
first  instalment  of  it  was  payable  in  September.  According  to  the  parol  evidence 
adduced,  the  first  instalment  was  to  be  paid  in  November.  Held : — ^That  the  variance 
was  not  material  and  that  such  variance  was  covered  by  the  maker*s  acknowledg- 
ment of  the  note  subsequent  to  his  knowledge  of  its  loss.  The  payee  proved  the 
making  and  loss  of  the  note  by  parol  testimony,  after  first  making  affidavit  him- 
self of  its  loss.  Held  : — ^That  such  proof  was  legal  and  sufficient. — Q.  B Carde»  & 

Ruiier,  9  L.  C.  J.,  p.  217. 

4.  An  action  founded  upon  a  promissory  note  not  fyled,  will  be  dismissed. 
— Q.  B. — Hudon  &  Girouard,  21  L.  C.  J.,  p.  15. 

5.  That  a  note  granted  by  a  Building  Society  as  collateral  security  for  the 
repayment  of  a  deposit  made  with  it,  is  not  a  negotiable  instrument  and  con- 
sequently  does  not  fall  within  the  provisions  of  C.  C.  2316  as  to  security  to  parties 

liable,  as  in  a  lost  bill  of  exchange  or  promissory  note Q.  B Cooly  A  Dominion 

Building  Society,  24  L.  C.  J ,  p.  Ill,  1  L.  N.,  p.  495. 

2317*  Payment  may  be  made  of  a  bill  of  exchange  after  protest, 
by  a  third  person  for  the  honor  of  any  party  to  it,  and  the  person  so 
paying  has  his  recourse  against  the  party  for  whom  he  pays  and 
against  all  those  liable  to  such  party  on  the  bill.  If  the  person  paying 
do  not  declare  for  whose  honor  he  pays,  he  has  his  recourse  all  the 
parties  upon  the  bill. — Pothier,  Change,  nn  170,  171  ;  2  Pardessus, 
Droit  Com.,n.  405  ;  1  Bell,  Com.,  pp.  312,  834  ;  C.  C.,1141  ;  C.  Com., 
158,  159.     [Ill  279.] 

231S*  Payment  of  a  bill  must  include  the  full  amount  of  it  with 
interest  from  the  last  day  of  grace  and  all  expenses  of  noting,  protest 
and  notices  legally  incurred  upon  it,  with  damages  in  the  cases  here- 
inafter stated.— C.  S.  L.  C,  c.  64,  ss.  7,  21.     [III.  279.] 

SECTION    VI. — OF   PROTEST   FOR   NON-PAYMENT. 

3819*  Bills   of  exchange  after  presentment  for  payment,  as 


Of  bills  of  exchange,  votes  avd  cheqices. — Art,  2319.  427 

provided  in  the  fifth  section  of  this  chapter,  if  not  then  paid,  are 

protested"  for  non-payment,  in  the  afternoon  of  the  last  day  of  grace. 

The  protest  is  held  to  have  been  made  in  the  afternoon  of  the 

day  on  which  it  bears  date  unless  tlie  contrary  appears  on  the  face  of 

it—C.  C  2306,  2307,  2308,  2309  ;  C.  S.  L.  C,  c.  64,  §  2,  s.  17.  §  2. 

[in.  279.] 

'  DECISIONS: — !•  There  must  be  evidence  of  diligence  upon  a  p  otest  for 
non-payment  of  a  bill  of  exchange  to  charge  the  drawer. — ^E.  B — Brent  vs  Lees, 

2  R.  de  L.,  p.  335. 

2.  Under  the  14th  clause  of  the  Promissory  Note  Act,  12  Vict.,  cap.  22,  the 

omiBston  to  state  in  a  notarial  protest,  that  it  was  made  in  the  afternoon  of  the 
day  of  protest  is  fatal  and  the  endorser  is  discharged — C.  R,~^oseph  vs  DelUle^ 
1  L  C.  R.,  p.  244. 

3.  By  the  usage  of  Canada  and  in  the  absence  of  legislative  enactment  all 
bills  oif  exchange  are  allowed  three  days  of  grace  after  becoming  due.  To  bind 
the  endorsers  demand  of  payment  ought  to  be  made  on  the  third  day  of  grace, 
with  protest  and  notification.  These  formalities  are  to  be  observed  even  when  the 
bill  is  made  payable  at  the  residence  of  the  holder  himself. — Q.  B. — Knapp  A 
Bank  of  Montreal,  I  L.  C.  R.,  p.  252.. 

4.  The  non-presentation  of  a  promissory  note  to  the  maker  (who  is  noto- 
riously insolvent)  at  the  time  of  the  protest,  will  not  invalidate  the  protest 

Tasohbreau,  J Tenner  vs  Faivoye^  13  L.  C  H.,  p.  307. 

5.  Presentation  of  a  promissoiy  note  at  the  closed  door  of  a  Bank,  after  its 
usual  office  hours,  is  not  such  a  presentment  for  payment  as  is  necessary  upon 
protest  thereof. — Stuart,  J. —  Walters  vs  Euffensiein,  1 6  L.  C.  R.,  p.  297. 

6.  In  an  action  against  the  maker  and  endorser  of  a  promissory  note,  the 
maker  being  described  in  the  notary's  protest  and  in  the  writ  and  declaration  as 
E.  B.  Perry,  instead  of  Joseph  B.  Perry,  a  plea  by  the  endorser  of  Joseph  B. 
Perry's  note  to  the  effect  that  he  never  endorsed  the  note  described  by  the 
Plaintiff  and  that  a  protest  of  E.  B.  Perry's  note  was  not  a  legal  protest  of  Joseph 

B.  Perry's  note,  is  bad, — Monk,  J Taillon  vs  Perry,  9  L.  C.  J.,  p.  174,  1  L.  C.  L. 

J^  p.  64. 

7.  L' Appelant  est  poursuivicomme  endosseur  d'un  billet  signe  par  Utley,  pro- 
tests le  7  decembre  1875.  L' Appelant  a  plaidS  que  Tavis  de  prot^t  n'avait  kt^  mis 
a  la  poste  que  le  11  dec,  c'est-a-dire  le  quatridme  jour  apres  le  protet  et  non  le 
troisieme  jour,  tel  que  requis  par  la  loi. — Le  notaire  a  certifie  que  I'nvis  de  protSt 
avait^tS  mis  au  bureau  de  poste  central  k  Montreal^Ie  10  decembre.  InterrogS  comme 
t^moin,  il  a  jur6  qu*il  avait  d^posS  cet  avis  le  10.  Le  depute- maitre  de  poste  et  M. 
Thompson,  employ^  au  bureau  de  poste,  Stablissent  que  d'aprds  le  timbre,  cette 
lettre  a  dil  dtre  deposee  au  bureau  de  post  e  entre  8  heures  a.  m.  et  1  heure  p.  m.,  le  1 1 
decembre.    La  Cour  a  condamn6  I'Appelant,  jugeant  qu'il  y  avait  preuve  que 

I'avis  avait  ete  dSpOdS  le  10  decembre  et  non  le  11.  Jugement  confirm^ Douire 

S  Banque  Jacques  Car  tier,  Montreal,  29  Janvier  1878.    (Noted  in  DeBellefeuille's 
CodeatC.  C.  2319.) 

8.  When  a  note  is  made  payable  in  a  foreign  country,  the  law  of  that  country 
governs  as  to  the  time  of  protesting  and  days  of  grace. — Sioottb,  J.— Ban  A?  of 
America  vs  Copland,  4  L.  N.,  p.  154. 

See  also  certain  of  the  decisions  noted  at  C.  C.  2306. 
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2830*  Protests  for  non-payment  are  made  by  the  ministry  of 
the  same  persons  and  in  the  same  manner  and  form  as  protests  for 
non-acceptance,  and  are  subject  to  the  same  rules  of  proof. 

If  the  bill  have  been  noted  for  non-acceptance  it  must  be  so  stated 
in  the  protest  for  non-payment,  as  declared  in  article  2300. — ^C.  C, 
2302,  2303,  2304  ;  C.  S.  L.  C,  c.  64,  ss.  11,  14,  20,  22.     [III.  279.] 

2821.  Bills  drawn  abroad  upon  any  person  in  Lower  Canada,  or 

payable  or  accepted  at  any  place  therein,  are  subject,  as  to  all  parties 

therein  resident  and  liable  on  such  bills,  to  the  rules  contained  in  this 

title  with  respect  to  the  days  of  grace  and  the  noting  and  protesting 

of  bills  for  non-acceptance  and  for  non-payment,  and  the  notification 

and  service    of  protest,    and  also  with  respect  to  commission  and 

interest.— C.  S.  L.  C,  c.  64,  s.  25.     [Ill  279.] 

DECISION  : — In  the  case  of  protest  of  a  note  dated  at  Montreal  and  payable 
at  a  Bank  in  Albany,  in  the  State  of  New  York,  a  notice  of  protest  mailed  by  a 
notafy  at  Albany  to  the  endorser  at  Montreal  (protest  being  made  and  notice 
mailed  according  to  the  laws  of  that  State)  is  not  sufficient)  the  postal  arrange- 
ments between  the  two  countries  at  the  same  time  being  such  that  letters  could 
not  pass  through  the  post  without  prepayment  of  postage  from  Albany  to  the 
line.  Notice  sent  to  the  endorser  at  the  place  when  the  note  was  dated,  is 
sufficient  diligence,  the  place  of  abode  being  sufficient  indication  of  the  endorser's 
domicile  to  warrant  the  holder  in  sending  such  notice,  the  endorsement  being 

unrestricted — C.  R — Howard  vs  Sahourin,  2  L.  C.  R.,  p.  121 Q.  B 5  L  C.  R., 

p.  45. 

2822.  In  default  of  protest  for  non-payment,  according  to  the 

articles  of  this  section,  and  of  notice  thereof,  as  provided  in  the  section 

next  following,  the  parties  liable  on  the  bill  other  than  the  acceptor 

are  discharged,  subject  nevertheless  to  the  exceptions  contained  in  the 

two  following  articles.— C.  S.  L.  C,  c.  64,  s.  16,  §  2.  [III.  279  to  281.] 
DECISIONS: — 1.  If  the  protest  for  non-payment  of  a  promissory  note  be 
premature,  or  if  time  be  given  by  the  holder  to  the  maker,  the  endorser  b  dis- 
charged, but  if,  with  a  knowledge  of  the  protest's  having  been  made,  or  of  the 
giving  of  time,  he  (the  endorser)  subsequently  promise  to  pay,  his  liability  is 
revived — Q.  B — City  Bank  &  Hunter,  2  R.  de  L.,  p.  171. 

2.  In  the  case  submitted,  the  husband,  universal  legatee  of  his  wife,  for 
whom  he  had  endorsed  a  promissory  note  was  bound  to  pay  the  amount  of  the 
note  notwithstanding  there  was  no  protest,  the  Court  considering  it  was 
sufficiently  established  that  he  had  consented,  in  the  name  of  his  wife,  that  there 
should  be  no  protest,  to  avoid  costs,  and  that,  in  fact,  his  wife  was  only  a  pr^U 
nom  to  cover  the  trading  of  the  husband.^Q.  B. — Berian  &  McCorkill,  14  L  C. 
R.,  p.  400. 

3.  Que  Tendosseur  d'un  cheque,  comme  Tendosseur  d'une  lettre  de  change, 
doit  avoir  avis  de  sa  presentation  legale  le  lendemain  du  transport  du  chdque,  et 
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que  s'il  ne  le  re^oit  pas,  il  est  absolument  d6charge.— Mathibu,  J Lord  vs 

Hunter,  6  L.  N.,  p.  310. 

4.  That  the  drawers  and  endorsers  of  a  bill  or  draft  on  their  debtor  are 
absolutely  discharged,  if  the  draft,  after  being  accepted,  is  not  protested  for  non- 
pa3rinent  on  the  day  it  becomes  due,  and  within  three  days  notice  be  not  given 
after  protest ;  and  that  the  insolvency  of  the  drawee,  when  the  protest  should 
have  been  made,  is  no  excuse  for  want  of  protest  and  notice. — Q.  B. — Quebec 
Bank  d:  Ogilvj/y  3  Q.  fi.  R,  p.  200. 

5.  See  also  case  noted  at  C.  C.  2287,  n.  4. 

3823*  The  drawer  cannot  avail  himself  of  the  want  of  protest 
or  notice,  unless  he  proves  that  provision  was  duly  made  by  him  for 
the  payment  of  the  bill.— C.  Com.,  115,  116,  117.     [III.  291.] 

2824*  The  want  of  protest  and  notice  is  excused  when  they  are 

rendered  impossible  by  inevitable  accident  or  irresistible  force.    They 

may  also  be  waived  by  any  party  to  the  bill,  in  so  far  as  his  rights 

only  ai'e  concerned. — Pothier,  Change,  n.   144  ;  2  Pardessus,  Droit 

Com.,  nn.  426,  434,  435  ;  B^cane,  Droit  Com.,  p.  99,  note  ;  Bayley, 

Bills,  pp.  294,  295  (5th  Ed.)  ;  3  Kent.  Cam.,  p.  113  ;  Story,  BiUs  of 

Ex.,  n.  327.     [III.  281.] 

DECISIONS  : — I-  A  promise  to  pay  a  protested  bill  of  exchange  upon  which 
no  notice  of  protest  has  been  given,  if  it  be  made  with  knowledge  of  that  fact,  is 
a  waiver  of  want  of  notice ^K.  B. — Ross  vs  Wilson,  2  R.  de  L.,  p.  28. 

2.  If  the  protest  for  non-payment  of  a  promissory  note  be  premature,  or  if 
time  be  given  by  the  holder  to  the  maker,  the  endorser  is  discharged ;  but  if, 
with  a  knowledge  of  the  protest  having  been  make,  or  of  the  giving  of  time,  he 
(the  endorser)  subsequently  promise  to  pay,  his  liability  is  revived. — ^Q.  B. — City 
Bank  A  Hunter,  2  R.  de  L.,  p.  171. 

3.  A  promise  by  the  endorsers  to  pay  the  amount  of  a  note  which  had  not 
been  protested  is  valid  if  made  after  knowledge  of  there  being  no  protest  made. 
Such  promise  may  be  proved  by  parol  evidence.  The  promise  made  to  an  agent 
aathorized  to  collect  the  note,  has  the  same  effect  as  if  made  to  the  creditor  him- 
self— Monk,  J. — Johnson  vs  Oeoffrion,  13  L.  C.  R.,  p.  161. 

4.  With  reference  to  Monaghan*s  note  maturing  on  the  llth  February, 
Lanctot,  the  endorser,  gave  to  the  holder  the  following  memorandum  :  '*  My  note 
^'  maturing  the  10th  instant,  good  for  ten  days  after  date.''  The  note  referred  to 
was  maturing  on  the  eleventh.  No  other  note  existed.  No  protest  was  made 
except  on  the  24th  February.  Held  by  the  Circuit  Court,  St.  Hyacinthe,  that  the 
endorser  was  liable,  and  this  judgment  was  confirmed  in  review. — C.  R. — Burnett 
vs  Monaghan,  1  R.  C,  p.  473. 

2825*  Want  of  protest  and  notice  is  not  excused  by  the  loss  of 
the  bill  or  by  the  death  or  bankruptcy  of  the  drawee  or  of  the  party 
entitled  to  notice. — Pothier,  Change,  nn.  145,  146  ;  Byles,  BiUs, 
n.  193  ;  Story,  Bills  of  Ex.,  n.  3^6.     [III.  281.] 
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SECTION   VII. — OF   NOTICE  OF   PROTEST. 

2326*  Notice  of  protest  for  non-£u^ceptance  or  for  non-payment 
is  given  at  the  instance  of  the  liolder,  or  of  any  party  liable  on  the 
bill  who  has  received  notice  and  who  on  paying  will  be  entitled  to 
recover  from  other  parties  upon  the  bill. — Pothier,  Change,  n.  153  ; 
Bayley,  Bills,  p.  270,  note  447  (6th  Ed.) ;  1  Bell,  Covx.,  p.  330,  n.  259 ; 
Story,  Bills  of  Ex.,  nn.  291,  303,  304,  388.     [III.  281.] 

DECISIONS  : — 1.  The  endorser  of  a  bill  of  exchange  is  in  all  cases  entitled 
io  notice,  whether  the  drawee  had  or  had  not  effects  in  his  hands  and  on  this 
ground  the  Court  non-suited  the  Plaintiff  and  refused  his  motion  for  a  new  trial 
— K.  B OHffin  V8  Phillips f  2  R.  de  L.,  p.  30. 

2.  The  non-exhibition  of  a  promissory  note  to  the  maker  (who  is  notoriously 
insolvent)  at  the  time  of  the  protest  will  not  invalidate  the  protest.  Notice  of 
such  protest  will  render  the  endorsers  liable. — ^Tasch bre a tr,  J.— Fenn«r  vs  Fut- 
voye,  13  L.  C.  R,  p.  307. 

3.  When  the  declaration  upon  a  promissory  note  alleges  protest  and  notice 
to  the  endorser  and  the  notarial  instrument  produced  contains  no  certificate 
that  notice  of  protest  has  actually  been  given,  the  Plaintiff  will  be  entitled  to 
judgment  under  §  2  of  section  96  chapter  83  of  the  Consolidated  Statutes  of  Lower 
Canada,  unless  the  endorser  plead,  and  support  by  his  affidavit,  a  denial  of  the 

notice  of  protest  alleged  in  the  declaration. — Polbtte,  J Bank  of  Upper  Canada 

V8  TurcoUe,  J5  L.  C.  R.,  p.  276. 

4.  In  an  action  against  endorser  (Moore)  of  a  promissory  note,  payable  to 
the  order  of  the  maker,  and  endorsed  by  him  to  such  endorser,  the  following 
notice  of  dishonour  addressed  to  maker  and  endorser  conjointly,  was  sufficieot, 
in  the  absence  of  any  proof  by  the  Defendant  of  the  existence  of  another  note ; 
— "  Your  (W.  V.  Courtney's)  promissory  note  for  £30  currency,  dated  at  Montreal 
"  the  2nd  September,  1856,  payable  three  months  after  date  to  yo  »,  or  order,  and 
^'endorsed  by  you,  was  this  day,  at  the  request  of  Messrs  Handyside,  Sinclairand 
"  Company,  of  this  city,  merchants,  duly  protested  by  me  for  non-payment."— C. 
R Handyside  vs  Courtney,  1  L.  C.  J.,  p.  250. 

5.  See  also  case  noted  at  C.  C.  2319,  n.  6. 

SS^T*  The  notice  is  s^iven  by  the  notary  or  justice  of  the  pea45e 
by  whom  the  protest  is  made,  and  such  notice,  together  with  the  certi- 
ficate of  service  thereof  is  in  the  form  prescribed  in  the  act  intituled: 
An  a^t  respecting  biUs  of  exchange  and  proviissory  notes. — C.  S.  L 
a,  c.  64,  8.  22  ;  C.  C,  2303,  2304.     [III.  281.] 

DECISIONS  :^1.  Le  28  fevrier  1827,  le  nomme  F.  H.  Prlvost,  marchand  de 
Terrebonne,  fit  en  faveur  du  defendeur,  un  billet  promissoire  payable  le  lermai 
suivant.  Joseph  Turgeon  Tendossa  aussitot  au  profit  du  demandeur  qui,  a  son 
^chlance,  le  fit  protester  par  le  ministere  de  J.  L.  Prevost,  notaire,  da^'s  le  temps 
preacrit  par  la  loi,  savoir,  le  5  mai  1827.  II  ne  fut  pas  donne  avis  par  6crit  de  ce 
protdt  au  defendeur  qui,  dans  ses  defenses,  se  contenta  de  faire  une  den6gation 
g^n^rale  des  faits.    Le  demandeur,  pretendant  qu'en  pareil  cas  un  avis  verbal 
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dtfait  saffire,  fit  entendre  ootmne  t6moin  le  notaire  meme,  qui  d^posa  avoir 
donn^  cet  avis  verbal  aa  dSfendeur,  sans  pouvoir  dire  si  c'etait  dans  les  dix  jours 
requis  par  la  lot.  Le  defendeur  sou  tint  an  contraire  que  dans  ce  cas,  le  statut 
provincial  de  1793,  chapitre  2,  obligeait  le  porteur  d'un  billet  de  donner  avis  par 
ecrit  du  protdt  k  Tendosseur  pour  pouvoir  ezercer  son  recours  contre  lui ;  et 
qa'en  supposant  mdme  qu*un  avis  verbal  fiit  suffisant,  il  fallait  au  moins  qu*il  fut 
doim6  dans  les  dix  jours  ;  ce  qui  n'6tait  pas  prouv6.  Sur  ces  raisons,  la  Cour  du 
Baoc  du  Koi,  &  Montreal,  d^bouta  Taction  du  deniandeur,  le  18  fgvrier  1832. — 
E.  B<— Cowan  V9  Turgeon,  1  R.  de  L.,  p.  230. 

2.  In  an  action  against  the  endorsera  of  a  promissory  note,  the  duplicate 
notice  of  protest  must  be  produced  and  filed  and  the  certificate  of  the  notary 

that  he  has  served  due  notice  upon  the  endorser  is  insufficient ^C.  R. — Seed  o« 

Omriemy,  3  L.  C.  R.,  p.  303. 

2S2^«  The  notice  is  given  to  the  party  entitled  thereto  person- 
ally, or  at  his  residence,  or  office,  or  usual  place  of  business,  and  in 
ca.se  of  death  or  absence  at  his  last  residence,  office,  or  place  of  busi- 
ness ;  or  the  notice  directed  to  the  party  may  be  deposited  in  the 
nearest  post-office  communicating  with  his  actual  or  last  residence, 
oflSce  or  place  of  business  as  aforesaid,  as  the  case  may  be  ;  the  postage 
being  prepaid. — C.  S.  L.  C,  ihid.y  s.  13.     [III.  281.] 

Arttendment  : — The  following  article  should  be  added  after 
article  2328  : 


^a.  The  notice  may  also  be  given  to  the  party  entitled 
thereto,  by  addressing  it  to  him,  in  due  time,  at  the  place  at  which 
the  bill  of  exchange  is  dated,  unless  the  party  has,  under  his  sig- 
nature upon  the  bill,  designated  another  place ;  and  in  such  case  the 
notice  may  be  given  to  him  at  the  place  so  designated. 

The  notice  so  addressed  is  sufficient  although  the  domicile  of  the 
party  be  other  than  either  of  such  before  mentioned  places.  R.  S.  C,  c. 
123,  a  5.— R.  S.  Q.,  art.  6248. 

DECISIONS : — I*  A  notice  of  protest  to  a  female  endorser  beginning  *<  Sir/' is 

bad.    Action  against  such  endorser  dismissed C.  R. — Seymour  vs  Wright^  3  L. 

C.  R,  p.  454.- 

2.  In  the  case  of  a  protest  of  a  note,  dated  at  Montreal  and  payable  at  a 
Bank  in  Albany,  in  the  State  of  New- York,  a  notice  of  protest  mailed  at  Albany 
addressed  to  an  endorser  at  Montreal  (protest  being  made  and  notice  made 
according  to  the  laws  of  the  State)  is  not  sufficient,  the  postal  arrangements 
between  the  two  countries  at  the  time  being  such  that  letters  couM  not  pass 
through  the  post  without  prepayment  of  postage  from  Albany  to  the  line.  Notice 
sent  to  the  endorser  at  the  place  where  the  note  was  dated  is  sufficient  diligence, 
such  place  being  sufficient  indication  of  the  endorser's  domicile  to  warrant  the 

holder  in  sending  notice  there,  the  endorsement  being  unrestricted ^Q.  B..~ 

Howard  S  Stibourin,  5  L.  C.  R.,  p.  45. 
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3.  In  the  case  submitted,  a  person  appointed  to  a  temporary  office  in  i 
place  where  such  person  went  alone,  leaving  his  family  for  some  time  after  in  the 
domicile  occupied  by  him  at  the  time  of  his  appointment,  is  not  supposed  to  have 
lost  such  domicile  and  notice  of  protest  of  a  promissory  note  endorsed  by  him 
left  at  such  domicile  is  good  and  is  sufficient  to  render  him  responsible  for  the 
payment  of  such  note.  To  enable  him  to  invoke  such  means  of  exception,  the 
party  was  bound  to  furnish  the  affidavit  required  by  the  20  Vict.,  cap.  44,  sec  87. 
_Q.  ^.^Ryan  &  Malo,  12  L.  C.  R.,  p.  8. 

4.  Notice  of  protest  left  by  a  notary  with  the  payee  and  first  endorser  of  the 
note,  personally,  is  sufficient  although  the  notice  is  addressed  to  <<  C.  C.  Payette 
Esq.,  Sir,'  and  such  endorser  is  a  married  woman  described  as  "  Catherine 
"  Qodin  dite  ChatiQon "  separated  as  to  property  from  Bug^ne  Payette,  her 
husband — ^Bbrthblot,  J...  Mitchell  vs  Brown,  15  L.  G.  R.,  p.  425,  9  L.C.  J.,p.  168. 

282IK  In  the  case  of  an  insolvent  trader  the  notice  may  be 
given  €is  provided  in  the  last  preceding  article,  or  to  the  assignee  of 
the  insolvent  estate,  provided  the  bill  were  drawn  or  endorsed  by  the 
insolvent  before  the  assignment,  or  the  attachment  in  compulsory 
liquidation.— /6id,  §  2.     [III.  28L] 

)2880*  Service  of  the  notice  of  protest,  whether  for  non-accep- 
tance or  for  non-payment  may  be  made  at  any  time  within  three  days 
next  after  the  day  on  which  the  bill  is  protested. — Ibid.,  s.  19.  [lit  281.] 

2881.  The  party  notified  is  bound  to  give  notice,  within  a  rea- 
sonable delay,  to  any  parties  to  the  bill  whom  he  intends  to  hold 
liable  upon  it,  other  than  the  acceptor. — Pothier,  Change,  nn,  148  to 
153;  Chitty,  Bills,  pp.  520,  521  (8th  Ed.)  ;  3  Kent,  Com.,  pp.  108, 
109  ;  Story,  Bills  of  Ex.,  n.  384  ;  C.  Com.,  164.     [Ill  2$3.] 

DECISION : — ^There  must  be  evidence  of  diligence  upon  a  protest  for  non- 
payment of  a  bill  of  exchange  to  charge  the  drawer. — E.  B Brent  vs  Lees,  2  B. 

de  L.,  p.  335. 


SECTION    VIII. — OF   INTEREST,   COMMISSION   AND   DAMAGES. 

238S*  The  amount  of  interest  which  may  lawfully  be  paid  upon 
the  principal  sum  of  a  bill  of  exchange,  for  the  discount  thereof,  may 
be  taken  at  the  time  of  discounting.— C.  S.  L.  C,  c.  64,  s.  26.  [III.  283.] 

2883.  Any  person  who  discounts  or  receives  a  bill  of  exchange 
payable  in  Lower  Canada,  at  a  distance  from  the  place  where  it  is 
discounted  or  received,  may  take  or  recover,  besides  iutereat,  a  OQm- 
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mission  sufficienfc  to  defray  the  expenses  of  agency  and  exchange  in 
collecting  the  bill.  Such  commission  not  in  any  case  to  exceed  one 
per  cent  on  the  amount  of  the  bill. 

This  article  does  not  apply  to  banks,  which  are  subject  to  the 
provisions  contained  in  the  next  following  article. — Ibid.,  s.  27  ; 
C.  S.  C,  c  58,  ss.  4,  5,  7.     [III.  283.] 

2834.  Banks  in  this  province  discounting  bills  of  exchange  may 
receive,  for  defraying  the  expenses  attending  their  collection,  a  com- 
mission on  the  amount  according  to  the  rates  and  in  the  manner 
prescribed  in  the  act  intituled :  "  An  Act  respecting  interest'' — 0.  S. 
C,  c.  58,  ss.  5,  7,  c.  55,  s.  110.     [Ill  283.] 

Amendment : — Article  2334  should  read  as  follows  : 

"  2334*  Banks  in  this  province  discounting  bills  of  exchange 
may  receive,  for  defraying  the  expenses  attending  their  collection, 
a  commission  on  the  amount  according  to  the  rates  and  in  the  manner 
prescribed  in  the  law  respecting  banks  and  banking."  C.  C,  2334  ; 
R.  S.  C,  c.  120,  ss.  63,  64.— R.  S.  Q.,  art.  6249. 

2335*  Bills  drawn  for  an  usurious  consideration  are  not  void  in 
the  hands  of  an  innocent  holder  for  valid  consideration. — C.  S.  L.  0., 
c.  64,  s.  28.     [III.  283.] 

833G*  Bills  of  exchange  drawn,  sold,  or  negociated  within 
Lower  Canada,  which  are  returned  under  protest  for  non-payment, 
are  subject  to  ten  per  cent  damages  if  drawn  upon  persons  in  Europe, 
or  the  West  Indies,  or  in  any  part  of  America  not  within  the  territory 
of  the  United  States  or  British  North  America. 

If  drawn  upon  persons  in  Upper  Canada,  or  in  any  other  of  the 
British  North  American  Colonies,  or  in  the  United  States,  and  returned 
as  aforesaid,  they  are  subject  to  four  per  cent  damages. 

With  interest,  at  six  per  cent,  in  each  case  from  the  date  of  the 
protest.— C.  L.  S.  C,  ibid.,  s.  1.     [III.  283.] 

Amendment : — Article  2336  should  read  as  follows  : 

"  2330*  Bills  of  exchange,  drawn,  sold  or  negotiated  within  the 
province  of  Quebec  upon  any  person  outside  of  Canada  and  the 
Island  of  Newfoundland,  which  are  returned  under  protest  for  non- 
payment, are  subject  to  two  and  one-half  per  cent  damages. 

28 


434      Of  hills  of  exchavrjp,  notes  and  cheques. — Art.  2337 -2o40. 

When  drawn  upon  any  person  in  Canada,  or  in  the  Island  of 

Newfoundland,  they  are  not  subject  to  any  damages. 

In  both  cases  interest  is  exigible  from  the  date  of  protest."  C.  C, 

2336  ;  R.  S.  C,  c.  123,  s.  6.— R.  S.  Q.,  art.  6250. 

DECISION : — ^The  drawer  of  a  bill  of  exchange  is  liable  for  the  damageg 
provided  by  the  laws  of  the  country  in  which  it  is  drawn  and  for  no  other.— R. 
B.— jl^tor  vs  Benrif  2  R.  de  L.,  p.  27. 

2837*  The  amount  of  damages  and  interest  specified  in  the  last 
preceding  article  is  reimbursed  to  the  holder  of  the  bill  at  the  current 
rate  of  exchange  of  the  day  when  the  protest  is  produced  and  repay- 
ment demanded  ;  the  holder  being  entitled  to  recover  so  much  money 
as  will  be  sufficient  to  pui'chase  anotlier  bill  drawn  on  the  same  place 
and  at  the  same  term  for  a  like  amount,  together  with  the  damages 
and  interest  and  also  the  expenses  of  noting  and  protesting  and  of 
postages  thereon. — Ibid.,  §  2.     [III.  2cS3.] 

2^39.  When  notice  of  the  protest  of  a  bill  returned  for  non- 
payment is  given  by  the  holder  thereof  to  any  party  secondarily  liable 
upon  it,  in  person  or  by  writing  delivered  to  a  grown  person  at  his 
counting-house,  or  dwelling-house,  and  they  disagree  as  to  the  rate  of 
exchange,  the  holder  and  the  party  notified  appoint  each  an  arbitrator 
to  determine  the  rate  ;  these  in  case  of  disagreement  appoint  a  third, 
and  the  decision  of  any  two  of  them  given  in  writing  to  the  holder 
is  conclusive  as  to  the  rate  of  exchange,  and  regulates  the  sum  to  be 
paid  accordingly. — Ibid.,  s.  2.     [III.  283.] 

123311.  If  either  the  holder  or  the  party  notified,  as  provided  in 
the  last  preceding  article,  fail,  for  the  space  of  forty -eight  horn's  after 
the  notification,  to  name  an  arbitrator  on  his  behalf,  the  decision  of 
the  single  arbitrator  on  the  other  part  is  conclusive. — Ibid.,  §  2.  [IIL 
283.] 

SECTIOX  IX. — GENERAL  PROVISIONS. 

2S340*  In  all  matters  relating  to  bills  of  exchange  not  provided 
for  in  this  code  recourse  must  be  had  to  tho  laws  of  England  in  force 
on  the  thirtieth  day  of  May,  one  thousand  dight  hundred  and  forty- 
nine.— /6tcZ.  s.  30.     [III.  283.] 

Amendment  : — Article  2340  should  read  as  follows  : 
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"  2340.  In  all  matters  relating  to  bills  of  exchange,  not  provided 
for  in  this  Code  or  in  the  Federal  laws,  recourse  must  be  had  to  the 
laws  of  England  in  force  on  the  thirtieth  day  of  May,  one  thousand 
eight  hundred  and  forty-nine."  C.  C,  2340  ;  B.  N.  A.,  Act.  1867,  .ss.  91 
and  92.— R.  S.  Q.,  art.  6251. 

2341*  In  the  investigation  of  facts,  in  actions  or  suits  founded 

on  bills  of  exchange  drawn  or  endorsed  either  by  traders  or  other 

persons,  recourse  must  be  had  to  the  laws  of  England  in  force  at  the 

time  specified   in   the   last   preceding  article,  and  no  additional  or 

different  evidence  is  retjuired  or  can  be  adduced  by  reason  of  any  party 

to  the  bill  not  being  a  trader. — Ibid.,  §  2  :  C.  C,  Obligations,  ch.  9,  sec. 

6.    [III.  285.] 

DECISIONS : — !•  ^n  action  lies  by  the  makers  of  a  note  against  the  executors 
of  the  payee  to  get  possession  of  the  note  paid  by  one  of  them,  in  part  to  the 
payee  thereof  during  his  lifetime  and  partly  to  his  executoi-s.  In  such  an  action 
the  evidence  is  to  be  regulated  by  the  law  of  England  and  parol  evidence  of  such 

payment  is  legal  evidence Q.  B Carden  d:  Finlct/j  10  L.  C.  R.,  p.  255,  8  L.C.  J., 

p.  139. 

2.  The  holder  of  a  promissory  note  bearing  a  date  anterior  to  that  of  the 
assignment  of  the  maker,  is  not  obliged  to  prove  that  the  note  was  actually  made 

on  the  day  of  its  date,  as  the  date  makes  proof  of  itself. — Mackay,  J Hutchins 

vs  Cohen,  14  L.  C.  J.,  p.  85. 

3.  Un  billet  promissoire  au-dessous  de  S50,  fait  a  ordre,  peut  etre  valable- 
raent  transporte,  pour  valeur  re^ue,  par  celui  a  Fordre  duquel  il  est  fait,  sans  etre 

endosse  par  ce  dernier,  et  la  preuve  de  tel  transport  peut  se  faire  par  t^moin 

Beaudsy,  J. — Dttpuis  vs  Marsan^  1 7  L.  C.  J.,  p.  42. 

4.  Onus  of  proof  is  on  the  Bank  to  show  that  the  signature  of  a  cheque,  on 

which  it  paid  out  money,  is  the  genuine  signature  of  the  depositor Q.  B Clark 

<t  Exchange  Bank  of  Canada^  3  L.  N.,  p.  45. 

5.  The  signature  to  a  promissory  note,  which  is  denied,  cannot  be  proved 
solely  by  comparison  of  the  disputed  signature  with  other  signatures  which  are 
proved  or  admitted  to  be  genuine Q.  B Paige  <£•  Poniouy  20  L.  C  J.,  p.  155. 

6.  Where  a  promissory  note  bore  on  its  face  a  manifest  alteration  of  date,  it 
was  held  that  the  holder,  who  had  discounted  the  note  for  the  maker,  could  not 
recover  from  the  endorser,  without  showing  either  that  the  alteration  was  made 
before  the  endorsation,  or  that  it  was  made  with  the  endorser's  con-ent. — Q.  B. — 
Banque  Ville  Marie  &  Frimeau,  4  L.  N.,  p.  19,  26  L.  C.  J.,  p.  20,  1  Q.  B.  R.,  p.  24. 

7.  Where  a  person  endorsed  a  bill  of  exchange,  the  amount  of  which,  in 
the  written  part,  was  left  in  blank,  but  the  sum  of  £14.0.6  was  placed,  in  figures, 
at  the  head  of  the  note,  and  subsequently  the  bill  was  altered  so  as  to  read,  both 
in  the  writing  and  the  figures,  £164.0.6,  it  was  held  that  the  acceptor  was  liable 
to  an  innocent  holder  for  value, — English  High  Court  of  Justice. — Queen's  Bench 
Division— Carrardi?*  Lewis,  6  L.  N.,  p.  62. 

8.  The  alteration  of  the  date  of  acceptance  of  a  draft  by  a  Bank,  who  had 
discounted  it,  and  the  drawer,  without  the  consent  of  the  other  parties  to  it,  has 
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the  eflfeot  of  discharging  all  prior  parties. — Q.  B. — Quebec  Bank  &  OgUvy^  3  Q.  B. 
R.,  p.  200.— Maokat,  J. — 5  L.  N.,  p.  183. 

2843«  The  parties  in  the  actions  or  suits  specified  in  the  last 
preceding  article  may  be  examined  under  oath  as  provided  in  the  title 
Of  OUigations,—lh\±,  §  3  ;  C.  C,  1246.     [III.  285.] 

2848«  The  rules  concerning  the  prescription  of  bills  of  exchange 
are  contained  in  the  title  Of  Prescription.— C.  C,  2260.    [III.  286.] 

Arfiendment : — The  following  article  should  be  added  after  article 
2343: 

"  2843a.  In  all  matters  relating  to  bills  of  exchange,  the  following 
are  non-juridical  days,  that  is  to  say  : 

Sundays,  New  Year  s  Day,  Epiphany,  Good  Friday,  Eiaster  Mon- 
day, Annunciation,  Ascension,  Corpus  Christi,  St  Peter  and  St  Paurs 
day,  All  Saints,  Conception  and  Christmas  Day  ; 

The  anniversary  of  the  birth  of  the  reigning  Sovereign  or  the 
day  fixed  by  proclamation  for  its  celebration  ; 

The  first  day  of  July  (Dominion  Day),  and  if  that  day  is  a  Sunday, 
then  the  second  day  of  July  ; 

Any  day  appointed  by  proclamation,  for  a  public  holiday,  or  a 
general  fast,  or  a  general  thanksgiving  thoughout  Canada  ;  and  the 
day  next  following  New  Year's  Day  and  Christmas  Day  when  those 
days  respectively  fall  on  Sundays  ; 

And  also  any  day  appointed  by  proclamation  of  the  Lieutenant 
Governor  of  this  Province  for  a  public  holiday  or  for  a  fast  or  thanks- 
giving within  the  Province.  R.  S.  C,  c.  123,  s.  3.— R  S.  Q.,  art.  6252. 


CHAPTER   SECOND. 


OF  PROMISSORY  NOTES. 


2344.  A  promissory  note  is  a  written  promise  for  the  payment 
of  money  at  all  events,  and  without  any  condition.  It  must  contain 
the  signature  or  name  of  the  maker  and  be  for  the  payment  of  a 
specific  sum  of  money  only.  It  may  be  in  any  form  of  words  consist- 
ent with  the  foregoing  rules. — Pothier,  Change,  n.  216  ;  2  Pardessus, 


I 
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Droit  Com.,  n.  478  ;  Bayley,  Bills,  p.  1  ;  Story,  Prom,  Notes,  n.  1 ;  C. 

C  2279.     [III.  285.1 

DECISIONS  : — 1*  No  set  form  of  words  is  requisite  to  constitute  a  promissory 
note,  and  an  instrument  called  a  writing  obligatory  or  a  bon  payable  to  order 
for  value  received,  may  be  considered  as  &note  in  writing ^  within  the  intent  of 
the  Provincial  Statute,  34  Geo.  Ill,  c.  2,  though  it  does  not  follow  the  very  words 
of  that  Act ',  and  though  it  be  merely  described  and  designated  in  the  Plaintiffs 
declaration  as  a  writing  obligatory  or  bon — Court  of  Appeals. — Hall  vs  Bradbury, 
1  R.  de  L.,  p.  180. 

2.  An  action  upon  a  note  for  £20,  to  a  seaman,  for  wages  for  the  run,  payable 
on  the  arrival  of  the  ship  at  England,  cannot  be  maintained,  if  it  appear  the  ship 
was  lost  on  its  voyage  home. — K.  B — Wood  va  Higginboiham,  2  R.  de  Lb,  p.  28. 

3.  A  promise  in  writing  to  pay  on  a  day  certain  £250,  to  A.  B.  or  order,  with 
an  engagement  to  pay  in  cash  or  in  goods,  if  the  holder  should  choose  to  demand 
the  latter,  is  a  promissory  note )  for  this  engagement  is  no  more  than  a  power 
given  to  the  holder  to  convert  a  promissory  note  into  an  order  for  merchandise, 
if  he  sees  fit  to  do  so. — K.  B. — McDonnell  vs  Holgaiej  2  R.  de  L,  p.  29. 

4.  ''  I  promise  to  pay  A.  on  account  of  B.^'  is  a  good  note  of  hand. — K.  B. — 
Newton  vs  Allen,  2  R.  de  L,  p.  29. 

5.  A  promissory  note  or  agreement  in  writing  dated  on  a  Sunday  and  given 
in  payment  of  a  horse  purchased  on  the  same  day,  is  null  and  void  under  the  45 
Geo.  Ill,  cap.  10,  and  the  18  Vict.,  cap.  1 17.  A  written  undertaking  containing  a 
condition  to  pass,  on  a  subsequent  day,  a  notarial  obligation  for  the  amount  thereof 
is  not  a  promissory  note,  but  an  agreement,  and  must  be  sued  upon  as  such 
otherwise  the  action  will  be  dismissed. — Stuart,  J. — Cdiivs  Lemieux,  9  L.  C.  R., 
p.  221. 

6.  A  promissory'note  signed  by  a  cross  in  the  presence  of  one  witness,  is 
good.— Stuart,  J. — Collins  vs  Bradshaw,  10  L.  C.  R.,  p.  366. 

7.  A  paper  writing  undertaking  to  pay  A.  B.,  or  bearer,  a  certain  sum  of 
money,  6ne  half  in  cash  and  one  half  in  grain,  is  not  a  promissory  note  and 
therefore  is  not  negotiable C.  R. — Gillin  vs  Cutler,  1  L.  C.  J.,  p.  277. 

8.  A  billet  promissoire  en  brevet  made  before  notaries,  payable  to  a  party  or 
his  order,  is  negotiable  by  endorsement  in  the  ordinary  way.»-SMiTH,  J.— il/brtii 
vs  Legault,  3  L.  C.  J.,  p.  55. 

9.  A  letter  acknowledging  the  receipt  of  a  sum  of  money  as  a  loan,  and  pro- 
mising to  repay  it  on  demand,  with  interest,  is  not  a  promissory  note,  within  the 

meaning  of  the  Statute  12  Vict.,  c.  22,  s.  31 — Monk,  J Whishaw  vs  Gilmour,  6 

L.  C.  J.,  p.  319,  13  L.  C.  R.,  p.  94. 

10.  A  promissory  note,  payable  to  order,  may  be  validly  made  on  the  Lord's 
day,  commonly  called  Sunday. — Monk,  J. — Kearney  vs  Kinch,  7  Lb  C.  J.,  p.  31. 

11.  Un  billet  notarie  en  brevet,  quoiqu^l  soit  dit  payable  a  ordre,  n*est  pas 
prescriptible  par  cinq  ans.— Labbrob,  J — Gravelle  vs  Beaudouin,  7  L.  C.  J., 
p.  289. 

12.  Un  billet  notarie  re9u  en  brevet  n'est  pas  prescriptible  par  le  laps  de 
cinq  ans. — Berthelot,  J — Lacosie  vs  Chauvin,  7  L.  C.  J.,  p.  339. 

13.  The  acte  en  brevet  produced  in  the  case  was  not  a  note  under  the  sta- 
tute respecting  bills  of  exchange  and  promissory  notes,  to  which  the  prescrip- 
tion of  five  years  could  apply.— Q.  B.— /Sitfyuin  dit  LasalU  A  Bergevin  dit  Lange- 
vth,  15  L.  C.  R.,  p.  438. 


438  Of  promissory  vofefi. — Art.  23 H. 

14.  A  writing  merely  certifying  that  a  person  is  indebted  unto  another  in  a 

certain  sum  of  money  is  not  negotiable  as  a  promissory  note ^Taschereau,  J.^ 

Dasylva  vs  Dufour^  16  L.  C.  R.,  p.  204. 

15.  When  the  power  of  making  negotiable  notes  or  accepting  bills  of  ex- 
change is  not  expressly  given  to  a  municipal  corporation  it  cannot  be  implied  as 
necessary  to  accomplish  any  of  the  purposes  for  which  such  a  corporation  is 
created.  A  promissory  note  made  by  a  corporation  to  pay  the  amount  of  a  judg- 
ment against  a  municipality  is  null,  the  legislature^  having  empowered  municipa- 
lities to  raise  money  in   a  diflferent  manner Q.  'Q.—Pacaud  d:  Corporation  of 

Halifax  Souihj  17  L.  C.  R.,  p.  50. 

16.  A  municipal  corporation  will  be  condemned  to  pay  the  amount  of  a  pro- 
missory note,  signed  by  the  mayor  and  secretary-treasurer  in  the  name  of  the  cor- 
poration, when  it  is  neither  alleged  nor  pioved  that  the  note  was  given  without 
lawful  consideration. — Q.  B — Corporation  of  the  Township  of  Grantham  <k  Cou- 
turCj  24  L.  C.  J.,  p.  105,  2  L.  N.,  p.  350. 

17.  A  negotiable  promissory  note  made  by  a  Building  Society  or  other  cor- 
porate body,  not  specially  authorized  by  its  charter  to  make  promissory  notes,  is 
a  promise  held  out  to  the  public  that  it  will  pay  the  amount  to  the  order  of  the 
person  named  therein  and  will  be  held  good  as  an  acknowledgement  of  indebt- 
edness, and  the  endorsee  of  such  note  may  recover  the  amount  thereof  from  the 
corporation,  promissor,  on  the  mere  productiork  of  the  note,  in  the  absence  of  a 
plea  denying  the  existence  of  the  debt  or  that  valid  consideration  was  received 
by  the  corporation — Q  B. — Soci6l6  de  Construction  du  Canada  &  Banque  Natio- 
nale,  24  L.  C.  J,,  p.  226,  3  L.  N.,  p.  130. 

18.  That  as  the  promissory  note  sued  on  purported  to  have  been  signed  by 
the  manager  and  president  of  the  Company  Defendant,  it  was  encumbent  upon 
the  Plaintiff,  under  the  general  issue,  to  prove  that  these  persons  were  duly 
authorized  to  make  the  note,  especially  in  view  of  the  provision  of  the  Act  of 

incorporation  of  the  Company  respecting  notes. — C.  R Delany  vs  St  Lawrence 

Steam  Navigation  Company ^  8  Q.  Ij.  R.,  p.  92. 

19.  In  an  action  on  a  promissory  note  against  the  Company  Defendant,  it 
was  held  that  as  the  Company  had  not  pmved  that  the  Presilent,  who  signed  the 
note,  had  not  the  power  to  do  so,  the  Company  was  responsible  for  it. — ^C.  R- — 
Brice  vs  Morton  Dairy  Farming  d:  Colonization  Company^  6  L.  N.,  p.  171. 

20.  Que  les  corporations  municipales  n^ont  pas  le  pouvoir  de  faire  des  billeta 
promissoires  ou  d' accepter  des  lettres  de  change. — Rainville,  J. — Martin  vs  Ciii 
de  Hull,  10  R.  L.,  p.  232. 

21.  Qu'un  billet  promissoire  fait  et  signe  par  le  president  etle  trSsorierd'une 
Compagnie  d'assurance  mutuelle  et  remis  k  un  membre  de  la  Compagnie  en 
rdglement  d'une  perte  soufferte  par  ce  dernier,  peut  etre  recouvre  par  un  tiers  4 
qui  ce  billet  e^t  transpoite  avant  I'echeance,  quand  mdme  les  billets  doivent  etre 

signes  par  les  president  et  secretaire C.  R Jones  vs  Compagnie  d Assurance 

Mutuelle  contre  le  Feu  des  Cantons  de  VEst,  15   R.  L.,  p.  500,  M.  L.  R.,  3  S.  C, 
p.  413. 

22.  Le  mot  "  mois"  qui  avait  6te  omis  dans  un  billet,  apres  le  mot  "trois," 
y  fut  insere  par  le  porteur,  sans  la  connaissance  de  Pendosseur. — Jug^qne  cela 
ne  const itue  pas  un  faux,  et  que  I'endosseur  est  responsable. — ^Torrance,  J.— 
Laini  vs  Clarke^  3  R.  L.,  p.  450. 

23.  Les  billets  notaries,  en  brevet,  ne  sont  pas  dea  billets  auzquels  la  pres- 


Of  prom  idsory  notes. — A  rt.  '^344.  439 

cripiion  de  cinq  ans  est  applicable. — Q.  B — Pigeon  dt  DagenaiSj  17  L.  C.  J.,  p.  21. 

24.  A  paper  writing  purporting  to  be  a  promissory  note,  which  is  proved  to 
have  been  fraudulently  written  over  the  signature  of  the  maker,  which  had  been 
written  on  a  piece  of  paper  as  indicatory  merely  of  the  party's  address,  cannot  be 
recovered  on. — Johnson,  J. — Ford  vs  Auger,  18  L.  C.  J.,  p.  296. 

25.  Les  actes  en  brevet  contenant  I'engagement  de  pjiyer  une  somme  d^ar- 
gent  a  tout  evenement  et  sans  conditions,  sent  des  billets  promissoires. — C.  R. — 
Aur^le  &  DurocheVy  5  R.  L.,  p.  1G5. 

26.  Defendant  was  sued  on  a  note  signed  with  a  cross,  and  denied  it  under 
oath,  stating  moreover  that  he  always  signed  his  name.    Plaintiff' jdid  not  prove 

the  signature  and  the  judgment  dismissing  the  action  is  confirmed C.  R. Cou- 

pal  V8  Coupalf  b  R.  L.,  p.  465. 

27.  The  maker  of  a  promissory  note,  though  a  minor,  may  be  sued  upon  a 
note,  the  consideration  of  which  was  goods  purchased  by  him  for  use  in  his  trade. 
— ^Mackay,  J City  Bank  vs  Lafleur^  20  L.  C.  J.,  p.  131. 

28.  Un  certificat  de  depot  donne  par  une  banque,  payable  a  ordre,  apres 
quinze  jours  d*avis,  et  portant  interet  au  cas  ou  le  depot  durerait  trois  mois,  est 
un  billet  promissoire. — Privy  Council — Richer  ct  Voyer,  5  R.  L.,  p.  591,  5  P.  C. 
App.  Cas.  p.  461 C.  R 13  L.  C.  J.,  p.  213. 

29.  Un  ecrit  sous  seing  prive  en  ces  termes  :  "181.60.  Je  soussigne,  par 
"  ces  presentes,  reconnais  et  confesse  devoir  bien  et  legitimement  a  E.  C.  W., 
'^  marchand,  de  la  paroisse  de  St-D.,  a  ce  present  et  acceptant,  creancier,  la 
"  somme  de  quatre-vingt  une  piastres  et  soixante  cents  courant,  pour  valeur 
"  re^ue  par  reglement  de  billets  consentis  avant  ce  jour,  queje  m'oblige  de  payer 
*'  au  dit  creancier  ou  ordre,  dans  un  an  de  cette  date,  avec  interet  de  sept  pour 
/'  cent  par  an,  a  compter  de  ce  jour  jusqu'au  paiement  effectif,  le  dit  interdt 
"  payable  annuellement.     Riviere  David,  13  fevrier  1863. 

"  Octave  Girouard, 
"  Edw.  C.  Wurtklk." 
est  un  billet  promissoire  et  se  present  par  cinq  ans,  quoique  le  mot  obligation 
fut  ecrit  au  dos  de  ce  document. — C.  R. —  Wurtele  vs  Girouard,  6  R.  L.,  p.  737, 18 
L.  C.  J,  p.  154. 

30.  A  note  given  by  a  building  society  as  collateral  security  for  an  advance 
to  the  society  is  not  an  ordinary  negotiable  note  and,  if  lost,  the  holder  is  not 
compelled  to  give  security  before  he  can  exact  repayment  of  the  same. — Q.  B. — 
Cooley  &  Dominion  Building  Society,  1  L.  N.,  p.  495,  24  L.  C.  J.,  p.  HI. 

31.  Where  several  persons,  trustees  of  an  insolvent  estate,  under  a  deed  of 
composition  which  gave  them  no  power  to  draw  or  accept  bills,  signed  promissory 
notes  with  the  words  "  Trustees  to  estate  C.  D.  Edwards  ",  after  their  signatures, 

it  was  Ae/d  that  they  were  personally  and  jointly  and  severally  liable. — Q.  B 

Archibald  &  Brown,  24  L.  C.  J.,  p.  85. 

32.  The  following  writing  was  held  to  be  a  promissory  note  and  negotiable 
as  such  : — "  This  is  to  certify  that  I,  Nathan  Kennedy,  cattle  exporter,  hereby 
'*  agree  and  bind  myself  to  pay  to  J.  McShane,  Jan.,  or  order,  the  sum  of  two 
"  thoui'and  dollars,  ybr  all  the  space  from  date  to  close  of  navigation  that  he  has 
"  on  Beaver  Line  Steamers,  Allan  Line  and  all  other  Line  Steamers,  the  sum  of 
''  one  thousand  dollars  I  now  pay  in  cash  and  the  sum  of  one  thousand  dollars  I 
"  bind  and  pledge  myself  to  pay  to  J.  McShane,  Jun.,  or  order,  on  or  about  25th 
*•  November  1883.    It  is  understood  thai  this  amount  of  two  thousand  is  paid  for 
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^^  premium  over  and  above  the  rate  of  freight  to  be  paid  for  said  steamers  to 
"  agents  or  ship  owners.*^  (Signed),  N.  Kennbdy. 

Q.  B. — Kennedy  &  Exchange  Bank  of  Canada^  30  L.  C.  J.^  p.  266. 

I2845*  The  parties  to  a  promissory  note  at  the  time  of  making 
it  are  the  maker  and  the  payee.  The  maker  is  subject  to  the  same 
obligations  as  the  acceptor  of  a  bill  of  exchange. — Bayley,  BUls,  p. 
169  ;  Story,  Prom.  Notes,  n.  4  ;  C.  S.  L.  C,  ch.  64.     [III.  285.] 

DECISIONS  : — 1.  A  note  to  one  who  is  absent  and  who,  (as  it  happens)  is 
dead,  is  not  void  and  his  executors  may  maintain  an  action  on  it. — K.  B. — Grant 
vs  Wilsonj  2  R.  de  L.,  p.  29. 

2.  The  makers  of  a  note  may  plead,  by  way  of  exception  to  the  holder 
thereof,  who  received  it  after  it  became  due  and  who,  in  fact,  is  a  mere  agent,  all 
matters  which  might  have  been  pleaded  to  the  owner  of  the  note  and  obtain  a 
reduction  of  the  usurious  interest  included  in  the  note  and  also  of  payments  made 
on  account  of  the  same. — Q.  B. — Brooks  &  Clegg,  12  L.  C.  R.,  p.  461. 

3.  Parties  holders  of  accommodation  paper,  even  with  knowledge  of  the  fact, 
can  recover  thereon.  The  holders  of  such  paper  duly  endorsed  to  them  may 
rank  upon  the  estate  of  and  discharge  the  endorsers  and  even  knowing  the  same 
to  be  still  accommodation  paper,  thereafter  recover  thereon  from  the  maker 
thereof.  The  imputation  of  payment  made  by  the  creditor,  of  monies  paid  by 
the  endorser  and  not  declared  to  be  incorrect  upon  an  account  furnished,  will 
operate  as  valid  imputation  even  against  the  accommodation  maker.— Maoe^t, 
J,^^Lyman  vs  DIoHj  13  L.  C.  J.,  p.  160. 

4.  Knowledge  by  the  endorser  that  the  note  sued  on  was  an  accomodation 
note  is  not  a  bar  to  the  action. — ^Mackay,  J. — Beique  vs  Burt/y  3  L.  N.,  p.  160. 

5.  The  contract  expressed  on  the  face  of  a  negotiable  instrument  cannot  be 
varied  without  an  express  agreement.  Knowledge  that  the  parties  to  a  note 
occupy  between  themselves  a  relations  different  from  that  expressed  on  the  face 
of  the  note  is  not  sufficient  to  alter  their  relations  to  a  third  party  having  such 
knowledge. — Q.  B — Scott  &  Quebec  Bankf  7  L.  N.,  p.  343. 

6.  L*endos8eur  d'un  billet  proaiissoire  qui  est  poursilivl  pour  le  paiementde 
ce  billet  pent  prod ui re  une  exception  dilatoire  demandant  4  ce  qu'il  lui  soil 
permis  d'appeler  en  garantie  le  faiseur  de  ce  billet. — Routhibr,  J. — Beaulieu  vs 
DemerSf  5  R.  L.,  p.  244. 

7.  Article  1953  of  the  Civil  Code  is  applicable  to  an  endorser  of  a  promissory 

note,  he  being  a  surety  within   the  meaning  of  that  article ^Mackat,  J.— 

Desbarats  vs  Hamiltonj  2  L.  N.,  p.  279. 

8.  Que  I'endosseur  d'un  billet  promissoire,  poursuivi  conjointement  et  soli- 
dairement  avec  le  faiseur,  ne  peut  opposer  a  Taction  une  exception  dilatoire, 
demandant  qu'il  ne  soit  tenu  de  plaider  qu'apr^s  que  le  faiseur  aura  ete  par  lui 

assigne  en  garantie  et  mis  en  demeure  de  plaider  a  Paction ^Tascherbau,  J^- 

Durocher  vs  Lapalme,  M.  L.  R.,  1  S.  C,  p.  494. 

9.  That  the  maker  of  a  promissory  note  cannot,  by  dilatory  exception,  stay 
the  suit  of  the  holder,  in  order  to  call  in  the  payee  en  garantie.  -  Jette,  J^ 
Block  vs  Lawrence^  M.  L.  R.,  2  S.  C,  p.  279. 

10.  See  also  the  remarks  of  McCord,  J.,  in  the  case  of. — C.  R — Banque 
Nationale  vs  Ross,  11  Q.  L.  R.,  p.  109. 
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2346*  The  provisions  concerning  bills  of  exchange  contained  in 
this  title  apply  to  promissory  notes  when  they  relate  to  the  following 
subjects,  viz  : 

1.  The  indication  of  the  payee  ; 

2.  The  time  and  place  of  payment  : 

3.  The  expression  of  value  ; 

4.  The  liability  of  the  parties  ; 

5.  Negotiation  by  endorsement  or  delivery  ; 

6.  Presentment  and  payment ; 

7.  Protest  for  non-payment  and  notice  : 

8.  Interest,  commission,  or  usury  ; 

9.  The  law  and  the  rules  of  evidence  to  be  applied  : 
10.  Prescription.— [III.  285.] 

2S4y«  Parties  liable  on  promissory  notes  made  payable  on 
demand  are  not  entitled  to  days  of  grace  for  the  payment  thereof. — 
C.  S.  L.  C,  ibid.,  s.  6,  §  2.  [III.  287.] 

234S.  The  making,  circulation,  and  payment  of  bank  notes  are 
regulated  by  the  provisions  of  a  statute  intituled  :  An  net  respecting 
hanks  and  freedom  of  hanking y  and  by  the  special  acts  of  incorpora- 
tion of  the  banks  respectively. — C.  S.  C,  c.  55.     [III.  287.] 

Amendment  : — Article  2348  should  read  as  follows  : 

"  2848«  The  making,  circulation  and  payment  of  bank  notes  are 
I'egulated  by  the  provisions  of  the  Federal  laws  respecting  banks  and 
banking,  and  by  the  special  acts  of  incorporation  of  the  banks  respect- 
ively." C.  C,  2348  ;  R.  S.  C,  c.  120.— R.  S.  Q.,  art.  6253. 


CHAPTER  THIRD. 


OF  CHEQUES. 


2349*  A  cheque  is  a  written  order  upon  a  bank  or  banker  for 
the  payment  of  money.  It  may  be  made  payable  to  a  particular  person, 
or  to  order,  or  to  bearer,  and  is  negotiable  in  the  same  manner  as  bills 
of  exchange  and  promisory  notes. — Chitty,  Bills,  p.  545,  (8th  Ed.)  ; 
Chitty  and  Hulme,  p.  24 :  Roscoe,  Bills,  p.  9 ;  2  Pardessus,  Droit  Com,, 
464  to  467  ;  Story,  Prora.  Notes,  nn.  488. 490,  491.     [III.  287.] 
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DECISIONS  :-  4.  Jug€: — Que  sur  un  ordro  ainsi  con9u :  ''  Messieursjveuilltz 
payer  au  porieur  M.  $850,  en  argent  monnayi,  et  je  vous  verrai  plus  tard,^^  il  y  a 
presomption  legale  que  cet  argent  etait  emprunte  par  le  tireur,  et  non  pas  qu'ii 
tirait  sur  des  fonds  qu^il  avait  deposes  chez  ses  banquiers ;  et  que,  faute  par  lui  de 
prouver  sa  pretention,  il  sera  condamne  a  rernbourser  ce  montant.  li  sembie  que 
la  preuve  du  compte  par  teinoins,  invoqude  par  le  d6fendeur,  est  admissible— 
C.  R. — Nichols  vs  Ryany  2  R.  L.,  p.  1 11. 

2.  DoRiON,  C.  J.y  loq — Le  chdque  que  I'appelant  a  donn^  a  rintim^ 
est  dans  la  forme  ordinaire  et  11  serait  payable  a  demande,  sans  les  mots 
Merits  k  la  marge  ^'  payable  sous  huitjoursy  Ces  mots,  entierement  separes  du 
chdque,  ont-ils  Peffet  d'en  changer  le  caractere  ?  Nous  en  doutons ;  mais  quel  que 
soit  Tefiet  de  cette  addition,  c^est  d'apres  ^intention  que  les  parties  ont  eue,  I'ap- 
pelant en  donnant  et  Tintim^  en  recevant  le  cheque  ou  ordre  dont  il  est  question, 
que  Ton  doit  le  juger. — Q.  B Dorion  &  Dorion,  3  Q.  B.  R.,  p.  391. 

3.  Giving  a  cheque  on  a  Bank  effects  a  transfer  from  the  drawer  to  the 
payee  of  an  amount  of  the  drawer's  funds  on  deposit,  equal  to  the  amount  of  the 
cheque,  and  presentation  of  such  cheque  by  the  holder  to  the  Bank  is  equivalent 
to  a  signification  of  the  transfer.  The  holder  of  an  unaccepted  cheque  on  a  Bank 
has  only  the  same  rights  against  the  Bank  as  the  drawer  would  have,  and  there- 
fore where,  at  the  tim*^  of  the  presentation  of  the  cheque,  the  drawer  was  really 
indebted  to  the  Bank,  though  he  apparently  had  funds  on  deposit,  the  holder 
could  not  recover Sicotte,  J. — Marler  vs  Molsons  Bank^  23  L.  C.  J.,  p.  293. 

4.  Where,  to  an  action  on  a  cheque,  the  Defendant  pleaded  inter  aliti  that 
the  order  in  question  was  not  really  a  cheque,  not  being  against  money  on 
deposit,  but  an  over-draft  or  advance  made  by  the  Bank,  it  was  held  that  it 
nevertheless  was  a  cheque  and  that  every  order  in  writing  on  a  Bank  for  the  pay- 
ment of  money  is  a  cheque ^Taschereau,  J. — Bank  of  Montreal  vs  Rankinj  4 

L.  N.,  p.  302. 

5.  A  cheque  is  a  negotiable  instrument  and  the  maker  cannot  stop  payment 

of  it  in  a  bona  fide  third  parties  hands. — Privy  Council,  (Scotland) McLean  & 

Clydesdale  Banking  Co.,  6  L.  N.,  p.  411. 

I28SO*  Cheques  are  payable  on  presentment,  without  days  of 
grace. — Authorities  under  preceding  article.     [III.  287.] 

1235 1.  The  holder  of  a  cheque  is  not  bound  to  present  it  for 

acceptance  apart  from  payment  :  nevertheless,  if  it  be  accepted,  he  has 

a  direct  action  against  the  bank  or  banker,  without  prejudice  to  his 

claim  against  the  drawer,  either  upon  the  cheque  or  for  the  debt  on 

account  of  which  it  was  received. — Pothier,  Ghayi/je,  nn.  230,  232; 

Story,  Prom.  Notes,  n.  494a.     [III.  287.] 

DECISIONS  : — 1.  Le  tireur  d'un  cheque  est  responsable  jusqu^a  ce  qu'ii  ait 
acquis  la  prescription,  et  11  n'a  droit  4  aucune  diligence,  pas  meme  a  celle  de  la 
presentation,  a  moins  qu'il  n'etablisse  que  ce  defaut  de  diligence  lui  a  cause  des 
dommages,  com  me  si  la  banque  ou  il  avait  des  fonds  eut  failli. — Monk,  J,^PraU 
vs  Mac Dov gall,  12  L.  C.  J.,  p.  243. 
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2.  Checks  fraudulently  initialed  as  accepted  by  (he  manager  of  a  Bank,  and 

or  which  the  drawer  has  given  in  exchange  to  the  manager  certain  securities 

which  the  Bank  retains,  cannot  be  repudiated  by  the  Bank,  when  the  checks  are 

held  by  a  bona  fide  holder  for  value C.  K. — Banqne  Nadonafe  vs  Ciiy  Bank,  17 

L  C.  J.,  p.  197. 

3.  When  a  cheque  on  the  Defendants,  a  building  sotrioty,  was  given  to  the 
Plaintiff,  for  the  payment  of  certain  doors  and  windows,  and  the  Plaintiff,  before 
accepting  the  cheque  in  payment,  had  gone  to  the  Defendants'  office  and  had 
been  told  that  there  was  money  still  due  to  the  maker  of  the  cheque  and  would 
be  paid  if  the  house,  for  the  construction  of  which  the  maker  of  the  cheque  had 
the  contract,  were  built,  and  Defendants  afterwards  paid  to  the  maker  of  the 
cheque  all  that  was  due  to  him  and  refused  to  pay   the  Plaintiff  and  Plaintiff 

brought  action the  action  was  dismissed  on  demurrer,  on  the  ground  that  the 

obligation  to  pay  the  cheque  was  conditional  and  the  fulfilment  of  the  condition 
had  not  been  alleged.— Jon xson,  J. — Dufresne  vs  Soci6t6  de  Construction  Jacques 
Car  tier  f  5  R.  L.,  p.  235. 

4.  Defendant  H.  gave  to  the  other  Defendant,  C.  a  cheque  on  the  Union 
Bank  of  Lower  Canada.  C.  endorsed  it  over  to  Plaintiff,  who  did  not  present  it 
until  some  twelve  days  after  its  date,  when  it  was  refused  for  want  of  funds. 
Some  days  aftenvards  it  was  presented  again  with  the  same  result  and  protested 
for  non  payment.  H.  then  had  left  the  country.  In  action  against  C,  it  was  held 
that  the  Defendant  was  liberated  by  want  of  diligence  in  presenting  the  cheque 
and  also  by  want  of  notice  of  the  protest. — Mathieu,  J. —  Lorii  vs  Hunter ,  6  L.  N., 
p.  310.  • 

5.  The  Respondent,  having  funds  to  his  credit  in  a  Bank  which  had  sus- 
pended payment,  drew  cheques  on  the  Bank  for  various  sums.  The  cheques  were 
accepted  by  the  Bank  on  the  same  day,  and  the  Respondent  then,  for  valuable 
consideration,  di$:posed  of  them  to  various  parties  who  were  paid  their  respective 
amounts  by  the  Bank,  by  credits  or  otherwise.  It  was  held  that  the  Bank  had  no 
action  against  the  Respondent  to  recover  the  amounts  of  the  cheques  so  paid, 
their  recourse,  if  any,  being  against  the  parties  to  whom  they  had  paid  the  money. 
^Q.  B. — Exchange  Bank  of  Canada  &  Hallj  M.  L.  R.,  2  Q.  B.,  p.  409. 

6.  The  acceptance  of  a  cheque,  by  the  president  and  mmager  of  the  Bank 

upon  which  it  is  drawn,  at  a  future  date,  is  good  and  valid Sqpremb  Court 

Exchange  Bank  vs  Banque  du  Peuple^  10  L.  N.,  p.  362 Q.  B M.  L.  R.,  3  Q.  B., 

p.  232 LoKANGER,  J M.  L.  R.,  1  S.  C,  p.  231. 

^335!2.  If  the  cheque  be  not  presented  for  payment  within  a 

reasonable  time,  and  the  bank  fail  between  the  delivery  of  the  cheque 

and  such  presentment,  the  drawer  or  indorser  will  be  discharged  to 

the  extent  of  the  loss  he  suffers  thereby. — Pothier,  Ghanye,  n.  229  ; 

Chitty  and  Hulme,  pp.  32,  48  ;  Story,  Prom.  Notes,  nn.  493,  498 ;  3 

Kent,  Com.  p.  104,  note  d.  ;  C.  C,  2223.     [III.  287.] 

DECISION  : — Qu^un  cheque  n'ayant  pas  ete  presente  le  lendemain  du  jour  ou 
il  6tait  fait  payable,  le  demandeur  devait  prouver  qu'il  n'y  avait  pa8  de  fonds  le 
lendemain  ou  il  a  re^u  ce  cheque,  et  que  le  defaut  de  presentation  legale  n'a  pas 
port^  prejudice  au  d6fendeur.    Que  Tendosseur  d*un  cheque,  comme  I'endosseur 
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d'une  lettre  de  change,  doit  avoir  avis  de  sa  presentation  legale  le  lendemain  da 
transport  du  cheque  et  que,  s'il  ne  le  re^oit  pas,  il  est  absolument  d6charg§^— 
Mathibu,  J. — Lord  vs  Hunter,  6  L.  N.,  p.  310. 

2858«  Subject  to  the  provisions  contained  in  the  last  preceding 
article,  the  holder  of  a  cheque  who  has  received  it  from  the  drawer, 
may  upon  refusal  of  payment  by  the  bank  or  banker  return  it  to  the 
drawer  with  reasonable  diligence,  and  recover  the  debt  for  which  it 
was  given,  or  he  may  retain  the  cheque  and  recover  upon  it  without 
protest. 

If  the  cheque  be  received  from  any  other  party  than  the  drawer, 
the  holder  may  in  like  manner  return  it  to  such  party,  or  he  may 
recover  from  the  parties  whose  names  are  upon  it  as  in  the  case  of  an 
inland  bill  of  exchange. — Pothier,  Change,  n.  229  ;  1  Savary,  pp.  238, 
244,  ibid.,  Vol.  2,  pp.  1>)6,  169, 715,  719,  745,  748  ;  Story,  Pnm.  Note^, 
n.  498.     [III.  287.] 

S354*  In  the  absence  of  special  provisions  in  this  section, 
cheques  are  subject  to  the  rules  concerning  inland  bills  of  exchange  in 
so  far  as  their  application  is  consistent  with  the  usage  of  trade.— 1 
Chitty  and  Hulme,  p.  24  ;  Roscoe,  Bills,  p.  9  ;  Smith,  Mer.  Law,  p. 
206  ;  3  Kent,  Com.  pp.  75,  77  ;  Story,  Prom.  Notes,  nn.  488,  489.  [HI. 

287.] 

DECISIONS  : — 1.  Le  cheque  est  susceptible  d'unaval  comme  le  billet  promis- 
soire.  L*engagetnent  par  aval  est  une  question  de  fait  et  de  droit  et  semble  etre 
plus  de  droit  que  de  fait.  B.  ayant  endossS  en  blanc  un  cheque  payable  au  por- 
teur  generalement,  tire  par  A.  et  livr6  par  ce  dernier  a  C,  pour  valeur  re^ue,  eet 
un  donneur  d'aval  et  non  un  endosseur.  Le  donneur  d'aval  n^a  droit  a  aueune 
diligence  et  il  n'a  pas  d^autres  exceptions  que  celles  de  la  personne  qu*il  a  cau- 
tionn^e,  leurs  obligations  6tant  solidaires.  Le  tireur  d'un  cheque  est  responsable 
jusqu'il  ce  qu*il  ait  acquis  la  prescription,  et  il  n'a  droit  &  aueune  diligence,  pu 
m^nie  &  celle  de  la  presentation,  &  moins  qu'il  n'etablisse  que  ce  d6faut  de  dili- 
gence lui  a  causS  des  dommages,  comme  si  la  banque  oii  il  ayait  des  fonds  eAt 
failli — Monk,  J. — Praii  vs  MaeDougall,  12  L.  C.  J.,  p.  243. 

2.  Kendosseur  d^un  cheque,  comme  Tendosseur  d*une  lettre  de  change, 
doit  avoir  avis  de  sa  presentation  legale  le  lendemain  du  transport  du  ch^ue  et, 

s'il  ne  le  revolt  pas,  il  est  absolument  decharg^.— M!athibu,  J Lord  vs  Hunter, 

6  Ij.  N.,  p.  310. 
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TITLE  SECOND. 

OF  MERCHANT  SHIPPING. 

2895*  The  act  of  the  imperial  parliament  intituled  :  The  Mer- 
chant  Shipping  Act,  1854,  contains  the  law  concerning  British  ships 
in  Lower  Canada  in  all  matters  to  which  its  provisions  extend  and 
are  applicable  therein. — Imp.  Stat.,  17  and  18  Vic,  c.  104.     [III.  289.] 

AmendTnent : — Article  2355  .should  read  as  follows  : 

"  38S5«  Subject  to  the  provisions  of  the  following  paragraph, 
the  law  of  the  Imperial  parliament,  respecting  merchant  shipping, 
contains  provisions  concerning  British  ships  in  the  Province  of  Quebec, 
in  all  matters  to  which  such  provisions  extend  and  are  applicable 
therein. 

The  following  Federal  laws  contain  provisions  concerning  ships, 
in  all  matters  regulated  by  such  laws  : 

1.  The  law  respecting  the  registration  and  classification  of  ship- 
ping : 

2.  The  law  respecting  the  shipping  of  seamen  ; 

3.  The  law  respecting  the  shipping  of  seamen  on  inland  waters  ; 

4.  The  law  respecting  wrecks,  casualties'and  salvage  ; 

5.  The  law  respecting  the  safety  of  ships  and  the  prevention  of 
accidents  on  board  thereof  ; 

6.  The  law  respecting  the  navigation  of  Canadian  J  watei^s  ; 

7.  The  law  respecting  the  liability  of  carriers  by  water  ; 

8.  The  law  respecting  the  coasting  trade  of  Canada."  C.  C.  2355  ; 

R.  S.  C.  CO.  72,  74,  75,  77,  79,  81,  82  and  83.— R.  S.  Q.,  art.  6254. 

DECISION  : — ^The  Code  Marine,  if  it  ever  was  in  force,  was  no  part  of  the 
common  law  of  Canada,  but  a  part  of  the  public  law,  and  consequently  supeiseded 
by  the  effect  of  the  conquest ;  and  if  it  was  law  in  the  admiralty  jurisdiction 
alone,  whether  it  was  public  or  common,  the  introduction  of  the  English  Admi- 
ralty law  abolished  it.— .K.  B Baldwin  vs  Gibbon,  Stuart's  Rep.,  p.  72. 

CHAPTER  FIRST. 

OF  THE  REGISTRATION  OF  SHIPS. 

2S50.  British   ships  must   be   registered  in  the  manner  and  ' 
a<!oording  to  the  rules  and  forms  prescribed  in  the  act  referred  to  in 
the  last  preceding  article. 
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Vessels  under  fifteen  tons  and  vessels  under  thirty  tons  burthen, 
employed  respectively  in  the  particular  navigation  or  in  the  coasting 
trade  specified  by  the  said  act,  are  not  subject  to  be  registered. — The 
Merchant  Shipping  Act,  1854,  part.  2,  ss.  17.  19,  §§  2,  3 ;  Abbott,  part. 
1,  c.  2.     [III.  289.] 

Amendment  : — Article  2356  should  read  as  follows  : 

"  I2856*  The  registration  of  British  ships,  when  necessary,  is 
effected  in  the  manner  and  according  to  the  mles  and  forms  prescribed 
in  the  laws  for  that  purpose  mentioned  in  the  preceding  article."  C.  C 
2356  ;  R.  S.  C,  c.  72.— R.  S.  Q.,  art.  6255. 

SKJ5T*  All  persons  claiming  property'  in  any  vessel  of  over  fifteen 
tons  burthen  navigating  the  inland  waters  of  this  province,  and  not 
registered  as  a  British  ship,  must  cause  their  ownership  to  be  regis- 
tered and  obtain  a  certificate  of  such  registry  from  the  person 
authorized  to  grant  the  same ;  the  whole  in  the  manner  and  according 
to  the  rules  and  forms  prescribed  in  the  act  intituled  :  An  Act  rc^- 
pecting  the  registration  of  inbtnd  vpHseU. — C.  S.  C,  c.  41,  ss.  1,  2,3, 
4,  5,  6.     [III.  289.J 

Amendment  : — See  amendment  noted  at  C.  C,  2358. 

!23f(S.  The  special  rules  concerning  the  measurement  of  vessels 
of  the  description  mentioned  in  the  last  preceding  article  and  concern- 
ing buildei*s*  certificates,  chang(»  of  masters  and  change  in  the  names 
of  such  vessels,  and  the  granting  of  certificates  of  ownership  and 
endorsements  thereof,  and  with  res])oct  also  to  the  authority  and 
duties  of  collectors  and  other  officers  in  relation  thereto,  are  contained 
in  the  last  act  referred  to.— Ibid.,  ss.  7,  8,  9,  10,  11,  12,  19,  20,21. 
22,28.  [III.  289.J 

Amendments  : — Articles  2357  and  2358,  repealed  by  the  federal 
law  respecting  the  registration  and  classification  of  ships,  should  be 
replaced  by  the  following  : 

"  335T*  Every  ship,  propelled  either  wholly  or  in  part  by  steam 
whatever  her  tonnage,  as  well  as  every  ship  not  propelled  wholly  or 
in  part  by  steam,  of  more  than  ten  tons  burthen,  and  having  a  whole 
or  fixed  deck,  although  otherwise  by  law  deemed  to  be  a  British  ship. 
shall,  to  be  recognized  as  a  British  ship  and  to  be  admitted  to  the 
privileges  of  a  British  ship  in  Canada,  be  registered  in  the  manner  and 
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according  to  the  formalities  prescribed  in  the  Federal  law  respecting 
the  registration  and  classi6cation  of  ships. 

2.  The  owner  of  a  vessel,  not  being  a  ship  within  the  meaning  of 
the  preceding  paragraph,  must  obtain  a  license  from  the  officer  author- 
ized to  grant  the  same  ;  the  whole  in  the  manner  and  under  the  con- 
ditioDS  prescribed  in  the  above  mentioned  Federal  act."  R.  S.  C,  c.  72, 
ss.  5,  25. 

"  23Si^.  The  special  rules  concerning  the  measurement  of  vessels 
of  the  description  mentioned  in  the  preceding  article,  concerning 
builder  s  certificates,  change  of  masters  and  change  in  the  name  of 
such  vessels,  certificates  of  registration  and  endoi^sement  thereof, 
permits  and  those  concerning  the  powers  and  duties  of  collectors  and 
other  oflScers  in  relation  thereto  are  contained  in  the  Federal  act 
above  referred  to."  R.  S.  C,  c.  72.— R.  S.  Q.,  art.  6256. 


CHAPTER  SECOND. 

OF   THE   TKANSFER   OF    REGISTERED    VESSELS. 

2S^9.  The  transfer  of  registered  British  ships  can  be  made  only 
by  a  bill  of  sale  executed  in  the  presence  of  one  or  more  witnesses, 
containing  the  recital  specified  in  the  act  of  the  imperial  parliament, 
intituled  :  The  Merchant  Shipping  Act,  1854,  and  entered  in  the  book 
of  registry  of  ownership  in  the  manner  in  the  said  act  provided. 
The  rules  respecting  the  persons  qualified  to  make  and  receive  such 
transfers  and  respecting  the  re^i^ist:}-  and  certificate  of  ownership  and 
priority  of  right  are  contained  in  the  said  act. — Imp.  Stat.,  17  and 
18  Vict.,  c.  104,  s.  81,  nn.  10,  11  ;  Smith,  Merc.  Law,  (6th  Edit.),  30, 
193-4 ;  Abbott,  Shipping,  pp.  57,  58.     [III.  289.] 

Amendment  : — Article  2359  should  read  as  follows  : 

"  2359.  The  transfer  of  registered  British  ships  can  be  made  only 
by  a  bill  of  sale,  executed  in  the  presence  of  one  or  more  witnesses 
containing  the  recital  specified  in  the  Imperial  law  respecting  mer- 
chant shipping,  and  entered  in  the  book  of  registry  of  ownership  in 
the  manner  in  the  said  law  prescribed. 

The  rules  respecting  the  persons  qualified  to  make  and   receive 
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such  transfers  and  respecting  the  registry  and  certificate  of  ownership 
and  priority  of  right,  are  contained  in  the  said  law."  C.  C,  2359  ; 
R.  S.  C,  c.  62,  R.  S.  C,  c.  120,  s.  52.— R.  S.  Q.,  art.  6257. 

DECISIONS  : — 1.  A  bill  of  sale  of  a  ship,  in  which  the  register  is  inserted  but 
not  the  endorsements  of  the  register,  is  nevertheless  a  bill  of  sale  under  the 
statute  26  Geo.  Ill,  c.  60,  sec.  17 — K.  B — Mayrand  vs  Boudreau,  2  R.  de  L,p.  73. 

2.  The  register  must  be  inserted  and  transcribed  in  a  bill  of  sale  of  a  ship, 
unless  she  be  under  circumstances  vihich  constitute  an  exception  to  the  general 
proyision  of  the  registry  acts,  and  if,  in  fact,  she  be  under  such  circumstances  they 
must  be  specially  pleaded — K.  B — Peltier  vs  Blagdon^  2  R.  de  L.,  p.  73. 

3.  A.  certificate  of  registry  with  an  endorsement  to  another  person,  which 
refers  to  a  bill  of  sale  of  the  vessel  fo  registered,  is  no  evidence  of  property  in  the 
endorsee  without  the  bill  of  sale. — K.  B — Prioost  vs  Faribault,  2  R.  de  L.,  p.  74. 

4.  La  vente  judiciaire  d*un  vaisseau  enregistre,  sous  Pempire  de  Pacte  impe- 
rial '<  The  Merchant  Shipping  Act,  1854  "  confdre  k  I'adjudicataire  un  titre  utile 
qui  ne  pent  pas  etre  mis  en  question  par  le  tiers  qui  n'a  pas  sur  le  meme  vaisseaa 
un  titre  enregistre  et  lui  permet  d'opposer  la  saisie  du  m^me  vaisseau,  faite  a  U 
poursuite  d*un  cr^ancier  de  la  personne  sur  laquelle  11  a  d^ja  ^te  vendu,  quoique 
cette  personne  paraisse  encore,  par  le  livre-registre,  dtre  le  propri6taire  enregistii 
du  vaisseau.  L'adjudicataire,  a  une  vente  judiciaire  d'un  vaisseau  ainsi  enregis- 
tre, peut,  mdme  aprds  une  seconde  saieie  du  meme  vaisseau  sur  la  m$me  personne 
qui  parut  encore  par  le  livre-registre  en  etre  le  proprietaire,  perfectionner  son 
titre,  en  faisant  signer  a  Vofiicier  judiciaire  qui  a  fait  la  vente  un  acte  de  vente 
dans  la  forme  voulue  pour  pouvoir  se  faire  porter  lui-mdme  comme  proprietaire 
sur  le  livre-registre  et  faire  enregistrer  cet  acte  et  la  declaration  requise  k  cette 
fin C.  R Bourbeauvs  Cartier,  6  Q.  Ij.  R.,  p.  129.  - 

2800«  The  transfer  between  British  subjects  of  registered  colo- 
nial vessels  navigating  the  inland  waters  of  this  province,  not  regis- 
tered as  British  ships,  can  be  made  only  by  a  bill  of  sale  or  other 
instrument  in  writing  containing  the  recital  specified  in  the  act  of 
the  provincial  parliament,  intituled  :  A  n  act  respecting  the  registra- 
tion of  inland  vessels,  and  entered  in  the  book  of  registry  of  owner- 
ship, in  the  manner  in  the  said  act  provided. — C.  S.  C,  c  41,  ss.  13, 
16.     [III.  289.] 

Amendment  : — Article  2360,  repealed  by  the  Federal  act  respect- 
ing the  registration  and  classification  of  ships,  should  be  replaced  by 
the  following  ; 

"  2360*  The  transfer  of  ships  registered  in  Canada  is  eflfocted 
in  accordance  with  the  provisions  of  the  preceding  article." — Imp- 
Act.,  17-18  v.,  c.  104 ;  R.  S.  C,  c.  72.— R.  S.  Q.,  ai-t.  6258. 

DECISIONS : — 1.  1^  yente  d'un  bateau  k  vapeur,  par  voie  d'hypotheque,  ou 
Phypothdque  par  voie  de  vente^  est  nulle  k  regard  des  tiers,  si  elle  n'est  pas  enre- 
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gistree  suivaDt  lea  dispositions  de  Tart.  2360  du  Code  Civil. — ^Torranob,  J. —  Van- 
tier  vs  Cie  de  Navigation  de  Beauharnois,  13  L.  C.  J.,  p.  52. 

2.  That  although  C.  S.  C,  cap.  41,  was  repealed  by  the  Act  D.  36  Vict.,  cap. 
128,  sec.  3,  a  bill  of  sale  by  way  of  mortgage  of  a  vessel  registered  under  the  for- 
mer statute  made  since  such  repeal,  in  the  form  usual  under  the  former  statute, 
creates  a  valid  mortgage.  That  it  was  not  necessary  to  the  validity  of  a  mort- 
gage on  such  vessel  that  she  should  be  first  re-enregistered  under  the  Imperial 
Merchants  Shipping  Act  of  18o4,  and  the  form  1  of  said  Act  adhered  to  and  that 
the  form  of  bill  of  sale  by  way  of  mortgage  was  in  the  case  of  such  vessel  suffi- 
ciently near  the  form  1  of  the  Merchants  Shipping  Act  to  be  valid  thereunder. 
A  mortgagee  of  a  vessel  cannot  prevent  the  seizure  and  sale  thereof  by  a  judg- 
ment creditor,  but  such  sale  will  not  purge  his  mortgage,  and  will  only  convey  to 
the  purchaser  the  rights  of  the  judgment  debtor  in  the  vessel,  the  mortgagee 
retaining  his  rights  under  his  mortgage  against  the  vessel  in  the  hands  of  the  pur- 
chaser.—C.  R. — D'AoMst  V8  McDonald,  22  L.  0.  J.,  p.  79,  1  L.  N.,  p.  218. 

3.  La  vente  d'un  navire,  faite  par  acte  sous  seing  priv6  non  enregistr6,  rend 
I'acheteur  propri6taire  meme  a  Tegard  des  tiers — Q.  B. — Miehon  A  Marco  tie,  9  Q, 
L.  K.,  p.  330. 

4.  Que  la  vente  ou  transport  d'un  butiment  colonial  naviguant  k  Tinterieur 
doitetre  enreglstr6au  desirdes  articles  2:it')()  et  2361  du  Code  Civil,  et  qu^adefaut 
de  tel  en  regis  trement  ^tablissant  telle  vente  ou  transport,  les  creanciers  pourront 
s'adresser  au  proprietaire  enregistre  au  moment  ou  le  credit  a  et6  donnS  k  tel 

batiment,  pour  etre  payes  de  leurs  creances C.  R. — Sincennes  McNaugJiton 

Line  ve  Bangs,  30  L.  C.  J.,  p.  296. 


2861*  Transfers  of  ships  and  vessels  of  the  description  specified 
in  the  last  two  preceding  articles,  not  made  and  registered  in  the 
manner  therein  respectively  prescribed,  do  not  convey  to  the  purchas- 
er any  title  or  interest  in  the  ship  or  vessel  intended  to  be  sold. — Imp. 
Stat.,  loc.  cit.,  s.  43  ;  C.  S.  C,  loc,  dt.;  Smith,  Merc  Lait\  loc.  cit.,  p.  33 ; 
Abbott,  071  Shipping,  loc.  cif.     [III.  291.] 

Amendment : — Article  2361  should  read  as  follows  : 

"2801«  Transfers  of  ships  or  vessels  of  the  description  specified  in 
articles  2359  and  2360,  not  made  and  registered  in  the  manner  therein 
prescribed,  do  not  convey  to  the  purchaser  any  title  or  interest  in  the 
ship  or  vessel  intended  to  be  sold."  C.  C,  2361  ;  R.  S.  C,  c.  72.— R. 
S.  Q.,  art.  6259. 

DECISIONS  : — 1.  The  registration  of  a  vessel  for  the  purpose  of  transferring 
the  property  must  be  made  by  the  collector  of  customs  and  not  by  his  deputy. 
In  the  case  submitted,  the  registration  had  not  transferred  the  property  of  the 
vessel  seized. — Q.  B Mulholland  &  Benning,  15  L.  C.  R,  p.  284. 

2.  By  C.  C.  2361,  transfers  of  a  Canadian  steamer,  not  made  and  registered 
in  the  manner  prescribed  by  the  Act  respecting  the  registration  of  inland  vessels, 
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referred  to  in  G.  C^  2360,  did  not  convey  to  the  parchaser  any  title  or  interest  in 
the  yessel  intended  to  be  sold. — ^Torranoe,  J. — Calvin  vs  Tranehemonioffne,  14  L 
C.  J.,  p.  210. 

2862,  No  transfer  of  a  fractional  part  of  one  of  the  sixty-four 
shares  into  which  registered  ships  and  vessels  are  by  law  divided  can 
be  made  or  registered  ;  nor  can  any  number  of  persons  greater  than 
thirty-two  be,  by  reason  of  any  sale,  registered  as  ow^nere  of  any  such 
ship  or  vessel  at  the  same  time. — Imp.  Stat.,  s.  37,  nn.  1,  2  ;  C.  S.  C, 
ss.  14,  15.     [III.  291.] 

AmeTidment  :— Articles  2362,  2363,  2364,  2365,  2366,  2367, 2368, 
2369,  2370,  2371  and  2372  are  repealed  by  the  Federal  act  respecting 
the  registration  and  classification  of  shipping.  36  V.,  C,  c.  128.— 
R  S.  Q.,  art.  6260. 

2303*  When  the  persons  registered  as  legal  owners  of  the 
shares  in  an  inland  vessel  do  not  exceed  thirty -two  in  number,  the 
equitable  title  of  minors,  heii-s,  legatees,  or  creditors  exceeding  that 
number,  duly  represented  by  or  holding  from  such  (>wnei*s,  or  any  of 
them,  is  not  affected. — C.  S.  C,  c.  41,  s.  15  ;  Merch.  Ship.  Act,  1854,  s. 
37,  §  2.     [III.  291.] 

Amendment  ;— Articles  2362,  2363,  2364,  2365,  2366,  2367,  2368, 
2369,  2370,  2371  and  2372  are  repealed  by  the  Federal  act  respecting 
the  registration  and  classification  of  shipping.  36  V.,  C,  c.  128. — R. 
S.  Q.,  art.  6260. 

2364*  If  at  any  time  the  property  of  any  owner  of  an  inland 
vessel  cannot  be  reduced  by  division  into  any  number  of  integral 
sixty-fourth  shares,  his  right  of  ownership  to  the  fractional  parts  is 
not  affected  by  reason  of  their  not  having  been  registered. — C.  S.  C, 
c.  41,  s.  14,  §  2.     [III.  291.] 

Amendment  .—Articles  2362,  2363,  2364,2365,  2366,  2367,  2368, 
2369,  2370,  2371  and  2372  are  repealed  by  the  Federal  act  respecting 
the  registration  and  classification  of  shipping.  36  V.,  C.,  c.  128. — R. 
S.  Q.,  art.  6260. 

2865*  Any  number  of  owners  named  in  the  certificate  of  owner- 
ship being  partners  in  a  copartnership  carrying  on  trade  in  any  part 
of  the  queen  s  dominions,  may  hold  Any  inland  vessel  or  any  share 
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thereof  in  the  name  of  such  partnership  as  joint  owners  thereof, 
without  designating  the  separate  interest  of  each,  and  the  vessel  so 
held  is  deemed  to  be  in  all  respects  partnership  property. — C.  S.  C,  c. 
41,  8.  14,  §  3.     [III.  291.] 

Amendinent  .—Articles  2362,  2363,  2364,  2365, 2366,  2367,  2368, 
2369,  2370,  2371  and  2372  are  repealed  by  the  Federal  act  respecting 
the  registration  and  classification  of  shipping.  36  V.,  C,  c.  128. — R, 
S.  Q.,  art.  6260. 

2360*  When  the  bill  of  sale  for  the  transfer  of  any  vessel,  or 
any  share  thereof,  is  entered  in  the  book  of  reg^istiy  of  certificates  of 
ownership,  it  passes  the  property  intended  to  be  transferred,  to  all 
intents  and  against  every  person  except  subsequent  purchasers  and 
mortgagees  who  first  procure  the  endorsement  to  be  made  upon  the 
certificate  of  ownership,  as  hereinafter  mentioned. — C.  S.  C,  c.  41,  s. 
17.     [III.  291.] 

Amendment  .—Articles  2362,  2363,  2364, 2365,  2366,  2367,  2368, 
2369,  2370,  2371  and  2372  are  repealed  by  the  Federal  act  respecting 
the  registration  and  classification  of  shipping.  36  V.,  C,  c.  128. — R. 
S.  Q.,  art.  6260. 

DECISIONS: — I.  La  vente  judiciaire  d'un  h&timent-marchand  ne  confdre 
aucun  droit  de  propriety  a  Tadjudlcataire,  k  rencontre  d'un  acqu6reur  ant^rieur, 
dont  Tacte  de  vente  (sale  by  way  of  mortgage)  a  6te  enregistr^  &  la  douane  sur  le 
certificat  de  propriety  du  vaisseau — ^C.  R — Hamilton  vs  Kelly,  3  R.  L.,  p.  564. 

2.  A  registered  mortgagee  of  a  barge  who  is  also  holder  of  the  certificate  of 
ownership,  can  revendicate  the  barge  in  the  hands  of  an  adjudicataire  thereof  by 
jadicial  sale,  under  a  judgment  against  the  mortgagors,  even  when  such  mort- 
gagors have  at  all  times  prior  to  the  delivery  to  the  ac(Judicataire  been  in  the 
actual  possession  of  the  barge. — CJ.  B. — Kelly  &  Hamilton,  16  L.  C.  J.,  p.  320. 

3.  That,  although  C.  S.  C,  cap.  41,  was  repealed  by  the  Act  D.  36  Vict.,  cap. 
128,  sec.  3,  a  bill  of  sale  by  way  of  mortgage  of  a  vessel  registered  under  the  for- 
mer statute  made  sinoe  such  repeal,  in  the  form  usual  under  the  former  statute 
creates  a  valid  mortgage.  That  a  was  not  necessary  to  the  validity  of  a  mortgage  on 
such  vessel  that  she  should  be  first  re-enregistered  under  the  Imperial  Merchant 
Shipping  Act  of  1854,  and  the  form  1  of  said  Act  adhered  to  and  that  the  form  of 
bill  of  sale  by  way  of  mortgage  was  in  the  case  of  such  vessel  sufficiently  near  the 
form  1  of  the  Merchant  Shipping  Act  to  be  valid  thereunder.  A  mortgagee  of  a 
vessel  cannot  prevent  the  seizure  and  sale  thereof  by  a  judgment  creditor,  but 
such  sale  will  not  purge  his  mortgage,  and  will  only  convey  to  the  purchaser  the 
rights  of  the  judgment  debtor  in  the  vessel,  the  mortgagee  retaining  his  rights 
under  his  mortgage  against  the  vessel  in  the  hands  of  the  purchaser. — C.  R. — 
D'Aoust  &  McDonald,  22  L.  C.  J.,  p.  79,  I  L.  N.,  p.  218. 

4.  A  vessel  which  has  been  mortgaged  by  the  owner  in  the  form  prescribed 


452         Of  the,  transfer  of  registered  vessels. — Art.  SS67-SS68. 

by  the  Merchant  Shipping  Aot,  1854,  and  the  mortgage  of  which  has  been  regit- 
tered,  cannot  be  seized  and  sold,  without  the  consent  of  such  mortgagee,  by  any 
subsequent  creditor,  whether  registered  or  not,  unless  an  order  be  obtained  from 
a  competent  Court.  A  seizure  of  the  ship  at  the  instance  of  a  judgment  creditor, 
whose  claim  was  enregistered  and  who  had  not  obtained,  nor  had  right  to  obtain 
such  order,  will  be  set  aside. — Siootte,  J. — Kempt  vs  Smithy  2  L.  N.,  p.  190.  23 
L.  C.  J.,  p.  289. 

5.  That  articles  2356  to  2382  of  the  Civil  Code  having  been  repealed  by  the 
Statute  36  Vict.  (Canada^  ch.  128,  the  law  applicable  to  the  mortgage  and  hypo- 
thecation of  vessels  in  the  Province  of  Quebec  is  now  the  Imperial  Merchant 
Shipping  Act  of  1854,  as  modified  by  the  statute  30  Vict.,  ch.  128.  That  under 
the  Merchant  Shipping  Act  a  mortgage  executed  before  one  witness  is  valid. 
That  a  vessel  which  has  been  mortgaged  under  the  Merchant  Shipping  Act  and 
the  mortgage  registered,  cannot  be  seized  or  brought  to  sale  by  any  subsequent 
creditor  of  the  mortgagor  without  the  consent  of  the  mortgagee,  or  the  order  of 
a  Court  of  competent  jurisdiction,  though  the  vessel  at  the  time  of  the  seizure 
be  in  the  actual  possession  of  the  mortgagor  and  the  term  for  the  repayment  of 
the  mortgage  debt  has  not  yet  elapsed. — Jette,  J. — Ross  vs  Smifh,  23  LC.  J., 
p.  309,  2  L.  N.,  p.  362 C.  R— 3  L.  N.,  p.  76,  10  R.  L.,  p.  201. 

6.  Que  la  vente,  par  autorit6  de  justice,  d'un  vaisseauenregistreala  douane, 
ne  purge  pas  les  hypotheques  sur  ce  vaisseau  enregistre  avant  la  i-^clamation  du 
saisissant. — Mathieu,  J Jeannoite  vs  Tremblay,  15  R.  L.,  p.  115. 

7.  Le  proprletaire  i*eel,  quolque  non  enregistre,  d'un  vaisseau  sujet  a  I'enr^- 
gistrement,  est  seul  responsable  des  avances  faites  a  ce  vaisseau,  et  le  fournissour 
n'a  pas  de  recours  contre  le  vendeur,  bien  que  ce  dernier,  par  les  rSgistres  de  la 

douane,  semble  etre  encore  le  seul  proprietaire  du  navire. — ^Casault,  J Hudson 

vs  Tremblayf  13  Q.  L.  R.,  p.  124. 

See  also  cases  noted  at  C.  C.  2375  and  2378. 


I2367.  Wlieu  a  bill  of  sale  for  the  trausfer  of  any  inland  vessel, 
or  of  any  share  thereof,  has  been  entered  in  the  book  of  registry  of 
certificates  of  ownership,  no  other  bill  of  sale  for  the  transfer  of  the 
same  vessel  or  same  share  thereof  from  the  same  vendor  or  mortgagor 
to  any  other  person  shall  be  entered,  unless  thirty  days  have  elapsed 
from  the  day  of  the  first  entry,  or  from  the  arrival  of  the  vessel  in 
the  port  to  which  she  belongs,  if  at  the  time  of  the  first  entry  she 
were  absent  from  such  port.  When  there  are  more  than  two  such 
transfers,  the  same  delay  of  thirty  days  must  be  observed  in  making 
each  successive  entry  thereof. — C.  S.  C,  c.  41,  s.  18.     [IIL  291.] 

Amendment  .—Articles  2362,  2363,  2364,  2365,  2366,  2367,  2368. 
2369,  2370,  2371  and  2372  are  repealed  by  the  Federal  act  respecting 
the  registration  and  classification  of  shipping.  36  V.,  C,  c.  128. — R. 
S.  Q.,  art.  6260. 

386S«  When  there  are  two  or  more  transfers  of  the  same  pix)- 
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perty  in  any  vessel  by  the  same  owner,  an  endorsement  is  made  by 
the  proper  officer,  upon  the  certificate  of  ownership  of  such  vessel,  of 
the  particulars  of  that  bill  of  sale  under  which  the  person  claims  who 
produces  the  said  certificate  within  thirty  days  next  after  the  entry 
of  his  bill  of  sale  in  the  l>ook  of  registry,  or  within  thirty  days  next 
after  the  return  of  the  vessel  to  the  port  to  which  she  belongs,  in  case 
of  her  absence  at  the  time  of  such  entry  ;  and  if  the  certificate  be  not 
produced  within  the  said  delay,  the  endorsement  is  then  made  to  the 
person  who  first  produces  it  for  that  purpose. — C.  S.  C,  c.  41,  s.  18,  § 
2.  [III.  293.] 

Amendment  .—Articles  2862,  2363,  2364,  2365,  2366,  2367,  2368, 
2369,  2370,  2371  and  2372  are  repealed  by  the  Federal  act  respecting 
the  registration  and  classification  of  shipping.  36  V.,  C,  c.  128. — R 
S.  Q.,  art.  6260. 

2809«  In  the  case  specified  in  the  last  preceding  article  the 
priority  of  right  among  the  claimants  is  determined,  not  by  the  order 
of  time  in  which  the  particulars  of  the  respective  bills  of  sale  are 
entered  in  the  book  of  registry,  but  by  the  time  when  the  endorse- 
ment is  made  upon  the  certificate  of  ownership. — C.  S.  C,  c.  41,  s.  18, 
§  2.     [III.  293.] 

Amendment  .—Articles  2362,  2363,  2364,  2365,  2366,  2367,  2368, 
2369,  2370,  2371  and  2372  are  repealed  by  the  Federal  act  respecting 
the  registration  and  classification  of  shipping.  36  V.,  C,  c.  128. — R. 
S.  Q.,  art.  6260. 

13370.  The  proper  officer  may,  in  the  cases  and  subject  to  the 
rules  specified  in  the  act  respecting  the  registration  of  inland  vessels, 
extend  the  delay  allowed  by  law  for  the  lecovery  of  a  certificate  lost 
or  detained,  or  for  the  registry  of  ownership  dr  vovo. — C.  S.  C,  c.  41, 
s.  18,  §§  2,  3.     [III.  293.] 

Amendment  .—Articles  2362,  2363,  2364,  2365,  2366, 2367,  2368, 
2369,  2370,  2371  and  2372  are  repealed  by  the  Federal  act  respecting 
the  registration  and  classification  of  shipping.  36  V.,  C,  c.  128. — R. 
S.  Q.,  art.  6260. 

2871«  When  a  transfer  of  a  vessel,  or  of  any  share  thereof,  is 
made  only  as  a  security  for  the  payment  of  money,  a  statement  to 
that  effect  must  be  made  in  the  entry  of  such  transfer  in  the  book  of 
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registry,  and  also  in  the  endorsement  on  the  certificate  of  ownership  ; 
and  the  person  to  whom  such  transfer  is  made,  or  any  person  claiming 
under  him  by  reason  thereof,  is  not  deemed  to  be  the  owner  of  such 
vessel  or  share,  except  in  so  far  only  as  may  be  necessary  for  render- 
ing the  same  available,  by  sale  or  otherwise,  for  the  payment  of  the 
money  so  secured. — C.  S.  C,  c.  41,  s.  23.     [III.  293,] 

Ame^idment  ;— Ai-ticles  2362,  2363,  2364, 2365, 2366,  2367,  2368, 
2369,  2370,  2371  and  2372  are  repealed  by  the  Federal  act  respecting 
the  registration  and  classification  of  shipping.  36  V.,  C,  c.  128. — R. 
S.  Q..  art.  6260. 

2872«  When  a  transfer  of  the  description  specified  in  the  last 
preceding  article  is  made  and  duly  registered,  the  right  or  interest  of 
the  person  to  whom  it  is  made  is  not  affected  by  any  act  of  bank- 
iniptcy  committed  by  the  person  making  it  after  the  registry  thereof, 
although  the  latter,  at  the  time  of  becoming  bankrupt,  be  the  reputed 
owner  of  the  vessel  or  share,  and  have  the  same  in  his  pos.session  or 
disposition.— C.  S.  C,  c.  41,  s.  24.     [III.  293.] 

Amendment  .—Articles  2362,  2363,  2364, 2365,  2366, 2367, 2268, 
2369,  2370,  2371  and  2372  are  repealed  by  the  Federal  act  respecting 
the  registration  and  classification  of  shipping.  36  V.,  C,  c.  128.— R. 
S.  Q.,  art.  6260. 

2878*  Vessels  built  in  this  province  may  also  be  transferred  in 
security  for  loans  in  the  manner  declared  in  the  next  following 
chapter. — Ibid.  ss.  66  et  seq.     [III.  293.] 

Amendment  : — Article  2374  should  read  as  follows  : 


CHAPTER  THIRD. 


OF  THE  MORTGAGE  AND  HYPOTHECATION  OF  VESSELS. 

2374«  The  rules  concerning  the  hypothecation  of  vessels  by 
contract  of  bottomry  are  contained  in  the  title  Of  Bottomry  and  lUs- 
pondentia. 

The  mortgage  and  hypothecation  of  registered  British  ships  are 
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made  according  to  tlie  provisons  contained  in  the  act  of  the  imperial 
parliament,  intituled  :  The  Merchant  Shippiiuj  Act,  1854. — C.  S.  C,  c. 
42.     [III.  293.] 

Amendment : — ^This  article,  repealed  by  the  Federal  Act  respect- 
ing the  registration  and  classification  of  ships,  should  be  replaced  by 
the  following  : 


"  2S74«  The  rules  concerning  the  hypothecation  of  vessels  by 
contract  of  bottomiy  are  contained  in  the  title  Of  Bottomry  and  Res- 
pondentia. 

The  mortgage  and  hypothecation  of  registered  British  ships  are 
made  according  to  the  provisions  contained  in  the  Imperial  law 
respecting  merchant  shipping."  C.  C,  2374  ;  Imp.  Act.  17-18  V.,  c.  104 ; 
R.  S.  C,  c.  72.— R.  S.  Q.,  art.  6261. 


2375*  Vessels  built  in  this  province  may  be  mortgaged,  hypo- 
thecated, or  transferred,  under  the  authority  of  the  act  intituled  :  An 
act  for  the  encouragement  of  ship-huilding,  according  to  the  rules  laid 
down  in  the  following  articles  of  this  chapter. — C.  S.  C,  c.  42.  [III. 
293.] 

Amendment  : — This  article,  repealed  by  the  Federal  Act  respect- 
ing the  registration  and  cla.ssification  of  ships,  should  be  replaced  by 
the  following  : 


It 


237IS«  Vessels  being  built  in  Canada  may  be  mortgaged, 
hypothecated  or  transferred  under  the  authority  of  the  Federal  acts 
respecting  the  registration  and  classification  of  ships  and  respecting 
banks  and  banking,  according  to  the  rules  laid  down  in  the  following 
articles  of  this  chapter."  R.  S.  C,  c.  72  ;  R.  S.  Q,  c.  120,  s.  52.— R.  S. 
Q.,  art.  6262. 


2876«  So  soon  as  the  keel  of  a  vessel  is  laid  within  this  pro- 
vince, the  owner  thereof  may  mortgage,  hypothecate  and  grant  a  pri- 
vilege or  lien  on  the  same,  to  any  person  contracting  to  advance 
money  or  goods  for  the  completion  thereof,  and  such  mortgage,  hypo- 
thec and  privilege  attaches  to  the  vessel  during  her  construction,  and 
afterwards,  until  it  is  removed  by  payment,  or  otherwise. — C.  S.  C. 
c.  42,  s.  1.    [III.  293  to  295.] 
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Amendment  : — This  article,  repealed  by  the  Federal  Act  respect- 
ing the  registration  and  classification  of  ships,  should  be  replaced  by 
the  following  : 

"  2376*  The  owner  of  a  ship  about  being  built  or  being  built 
may,  after  having  recorded  her  according  to  law,  give  her  as  security 
for  a  loan  or  other  valuable  consideration."  R.  S.  C,  c.  72,  s.  31. — R. 
S.  Q.,  art.  6262. 


"  2ST6a.  The  entry,  in  the  record  book  of  the  port  in  which 
the  ship  is  registered,  of  the  instrument  constituting  the  mortgage 
gives  effect  to  such  instrument  and  establishes  the  rank  of  the  mort- 
gage and  hypothec.    R.  S.  G,  c.  72,  s.  32.— R.  S.  Q.,  art.  6262. 

"  28766.  The  mortgage  is  extinguished  by  the  production  of 

the  instrument  creating  it  with  an  endorsement  thereon  showing  the 

absolute  payment  of  the  debt  for  which  the  mortgage  was  given,  and 

by  an  entry  in  the  record  book   to  the  effect  that  such  mortgage  has 

been  discharged.    R.  S.  C,  c.  72,  s.  34.— R.  S.  Q.,  art.  6262. 

DECISIONS  : — I.  Without  an  express  agreement  made  and  executed  accord- 
ing to  the  Act  for  the  encouragement  of  ship  building  (C.  S.  C,  c.  42),  a  vessel 
cannot  become  the  pi*operty  of  a  party  advancing  thereon  so  that  such  party 
may  obtain  the  register  under  that  act  and  sell  the  vessel.  If  the  advancer 
stipulate  only  for  the  hypothecation  of  a  vessel  in  his  favour  and  not  that  it  is  to 
be  hid  property,  the  register  cannot  be  granted  to  him  or  to  the  assignee  of  hb 
rights,  and,  if  the  register  be  obtained  by  the  latter,  it  is  insufficient  to  support  a 
proprietary  title  to  the  vessel  when  seized  as  belonging  to  the  builder  or  mort- 
gagor  Q.  B — Anger  <fc  Forsyth^  17  Ij.  C.  R.,  p.  227. 

2.  Though  C.  S.  C,  c.  41,  was  repealed  17th  March  1874,  by  37-8  Vict.,c.l2S, 
s.  3,  a  bill  of  sale  by  way  of  mortgage  of  a  vessel  registered  under  the  former 
statute,  made  since  such  repeal,  in  the  form  usual  under  the  former  statute, 
creates  a  valid  mortgage.  It  was  not  necessary  to  the  validity  of  a  mortgage  on 
such  vessel  that  she  should  first  be  re-engistered  under  the  Imperial  Merchant 
Shipping  Act  of  1 854,  and  the  form  I  of  said  Act  adhered  to.  The  form  of  bill  of 
sale  by  way  of  mortgage  was,  in  the  case  of  such  vessel,  sufficiently  near  the  form 
1  of  the  Merchant  Shipping  Act  to  be  valid  thereunder.  A  mortgagee  of  a  vessel 
has  no  right  to  oppose  and  cannot  prevent  the  sale  under  execution  by  a  judg- 
ment creditor,  but  such  sale  will  not  purge  his  mortgage,  and  will  only  convey  to 
the  purchaser  the  rights  of  the  judgment  debtor  in  the  vessel,  and  the  mortgagee 
will  retain  his  rights  under  his  mortgage  against  the  vessel  in  the  hands  of  the 
purchaser. — C.  R — Daoust  vs  McDonald,  22  L.  C.  J.,  p.  79, 1  L.  N.,  p.  218. 

3.  The  advancer  of  money  for  the  building  of  a  ship  who  fails  to  conform  to 
the  act  for  the  encouragement  of  shipbuilding  (19  Vict.,  c.  50),  in  regard  to  the 
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fonn  of  the  contract  and  its  registration,  has  no  legal  title  to  the  vessel.    And 
where  the  vessel  is  seized  by  a  creditor  of  tlie  builder,  a  subsequent  registration 

by  the  advancer  will  not  avail  against  such  creditor — SirART,*! Peters  (k  Oliver^ 

2  Q.  L  R,,  p.  230. 

See  also  cases  noted  at  C.  C.  23C6  and  2o70. 


MTY*  After  the  first  grant  no  othtM-  niortn^a^^e,  hypotliecation 
and  privilege,  of  the  description  specified  in  the  hist  preceding  article, 
can  be  granted  without  the  consent  of  the  first  advancer  ;  if  any  sub- 
seqaent  grant  be  made  without  such  consent  it  is  void. — C.  S.  C,  c. 
42,  s.  1,  §  2.     [III.  295.] 

Amendraent : — This  article,  repealed  by  the  Federal  act  respec- 
ting the  registration  and  classification  of  ships,  should  be  replaced  by 
the  following  : 

"  237.7*  If  two  or  more  mortgages  are  recorded  respecting  the 
same  ship,  the  hypothecary  creditors,  notwithstanding  any  express, 
implied  or  constructive  notice,  are  entitled  to  priority  one  over  the 
other,  according  to  the  date  at  which  each  instrument  is  recorded  in 
the  record  book  and  not  according  to  the  date  of  each  instrument. 
R  S.  C,  c.  72,  s.  35.— R.  S.  Q.,  art.  6202. 

"  2ft77a.  A  mortgage  creditor  is  not,  by  reason  of  his  mortgage, 
deemed  to  be  the  owner  of  a  ship,  nor  is  the  hypothecary  debtor 
deemed  to  have  ceased  to  be  the  owner  of  such  ship,  except  in  so  far 
as  is  necessary  for  making  such  ship  available  as  security  for  the 
mortgage  debt.    R.  S.  C,  c.  72,  s.  36.— R.  S.  Q.,  ai-t.  6262. 

287M*  The  contracting  parties  may  agree  that  the  vessel 
whereof  the  keel  is  laid  shall  be  the  property  of  the  party  advancing 
money  or  goods  for  the  completion  thereof,  and  such  agreement  ipso 
joAio  transfers  to  the  advancer,  for  security  of  his  advances,  not  only 
the  property  of  the  portion  of  the  vessel  then  constructed,  but  of 
such  vessel  up  to  and  after  completion,  so  that  the  advancer  may 
obtain  the  register  of  such  vessel,  sell  the  same  and  grant  a  good  and 
clear  title  therefor  ;  saving  the  right  of  the  owner  to  his  action  of 
account  or  other  legal  remedy  against  the  advancer. — C.  S.  C,  c.  42, 
8.  2.     [III.  295.] 

A'mendTfieni  : — This  article,  repealed  by  the  Federal  act  respec- 
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ting  the  registratiou  and  cleiSbificrttion  of  ships,  should  be  replaced  by 
the  following. 


"  237S.  Every  mortgagee  may  absolutely  dispose  of  the  ship  in 
respect  of  which  he  is  recorded  as  such  mortgagee  and  give  effectual 
receipts  for  the  purchase  price  ;  but  if  there  are  several  persons 
recorded  as  mortgagees  of  the  same  ship,  no  subsequent  mortgagee 
thereof  can,  except  under  the  order  of  a  competent  court,  sell  such 
ship  without  the  concurrence  of  the  prior  mortgagees. 

The  registration  of  bills  of  sale  is  made  according  to  the  Federal 

act  respecting  the  registration  and  classification  of  ships.     R.  S.  C, 

c.  72,  s.  37  ;  R.  S.  C,  c.  120,  s.  52.— R.  S.  Q,,  art.,  6262. 

DECISIONS  : — 1.  An  advancer  under  the  Act  to  encourage  ship  building,  19 
Vict.,  cap.  50,  to  whom  the  register  of  the  vessel  has  been  granted  is  not  therefor 
necessarily  to  be  deemed  the  owner  of  such  vessel,  so  as  to  be  liable  for  the  wages 
of  the  seamen  engaged  in  navigating  her  or  of  the  mechanics  employed  in  com- 
pleting or  repairing  it. — Q.  B. — Dickey  &  Terriault,  11  L.  C.  R.,  p.  150. 

2.  Without  an  express  agreement  made  and  executed  according  to  the  Act 
for  th>)  encouragement  of  ship  building  (0.  S.  C,  c.  42)  a  vessel  cannot  become 
the  property  of  a  party  advancing  thereon  so  that  such  party  may  obtain  the 
register  under  that  Act  and  sell  the  vessel.  If  the  advancer  stipulate  only  for 
the  hypothecation  of  a  vessel  in  his  favour  and  not  that  it  is  to  be  his  property, 
the  register  cannot  be  granted  to  him  or  to  the  assignee  of  his  rights,  and,  if  the 
register  be  obtained  by  the  latter,  it  is  insufficient  to  support  a  proprietary  title 
to  the  vessel  when  seized  as  belonging  to  the  builder  or  mortgagor. — ^Q.  6.^ 
Auger  &  Forsyth,  17  L.  C.  R.,  p.  227. 

3.  The  Defendants  advanced  money  toG.  to  enable  him  to  complete  a  vessel, 
and  as  security  for  their  advances  the  vessel  was  mortgaged  to  them,  and  it  wss 
'<  expressly  covenanted  and  agreed  by  and  between  the  said  parties,  that  the  said 
'^  vessel  shall  be  and  is  the  absolute  property  of  the  said  Defendants,  so  that  they 
'^  shall  take  and  obtain  the  register  of  the  said  vessel  in  their  own  name,  and  may 
*'  sell  and  dispose  of  the  same,  and  give  a  good  and  valid  title  thereto'':— flis'^^- 
That  the  Defendants  were  not  liable  for  goods  sold  by  the  Plaintiffs  to  G.,  before 
the  vessel  was  registered,  for  the  purposes  of  furnishing  it. — Q.  B. — Freer  A 
McGuire,  2  L.  C.  L.  J.,  p.  104. 

4.  The  advancer,  under  article  2378  Civil  Code,  being,  not  simply  a  privileged 
creditor,  but  transferee  of  the  property  of  the  vessel,  is  entitled  to  be  pud  out 
of  the  proceeds  of  her  sale  in  preference  to  the  workmen  employed  in  building 
and  completing  her  ;  and  article  2383,  n.  8,  cannot  be  construed  to  postpone  his 
claim  to  theirs,  notwithstanding  that  the  vessel  has  not  yet  made  a  voyage.— C 
R. — Germain  vs  GingraSf  1  Q.  L.  R.,  p.  349. 

5.  The  advancer  of  money  for  the  building  of  a  ship  who  fails  to  conform  to 
the  Act  for  the  encouragement  of  shipbuilding,  19  Vict.,  c.  50,  in  regard  to  the 
form  of  the  contract  and  its  registration,  has  no  legal  title  to  the  vesseL  And 
where  the  vessel  is  seized  by  a  creditor  of  the  builder,  a  subsequent  registration 
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the  advancer  will  not  avail  against  such  creditor — Stuart,  J Peters  vs 

OHva-y  2  Q.  L.  R. ,  p.  230. 

6.  Le  propri^taire  r6el,  quoique  non  enregistre,  d'un  vaisseau  sujet  a  Tenre- 
gistrement,  est  seul  responsable  des  avances  faites  k  ce  vaisseau,  et  le  fournisseur 
n  a  pas  de  recours  contre  le  vendeur  bien  que  ce  dernier,  par  les  regis tres  de  la 

douane,  semble  Stre  encore  le  seal  propri6taire  du  navire. — Casault,  J Hndnon 

w  Tremhlay,  13  Q.  L,  R.  p.  124. 

2870*  The  first  advancer  may  in  like  manner  mortgage,  hypo- 
thecate and. grant  a  privilege  or  lien  on  the  vessel,  or  transfer  it  to  any 
subsequent  advancer  ;  and  so  may  any  subsequent  advancer  to 
another,  provided  the  formalities  hereinafter  prescribed  are  followed 
bat  not  otherwise  ;  and  in  such  case  the  owner  has  his  recourse  against 
the  first  and  subsequent  advances  for  an  account,  jointly  and  seve- 
rally.—C.  S.  C,  c.  42,  s.  3.     [III.  295.] 

Amendment  : — This  article,  repealed  by  the  Federal  Act  respect- 
ing the  registration  and  classification  of  ships,  should  be  replaced  by 
the  following  : 

**  2370.  If  the  interest  of  any  mortgagee  in  a  registered  ship  is 
transmitted  in  consequence  of  death  or  insolvency,  or  in  consequence 
of  the  marriage  of  a  female  mortgagee,  or  by  any  lawful  means  other 
than  by  a  transfer  made  under  the  Federal  act  respecting  the  regis- 
tration and  classification  of  ships,  such  transmission  is  authenticated 
by  a  declaration  of  the  person  to  whom  such  interest  has  been  trans- 
mitted, made  in  accordance  with  the  provisions  of  the  act  last  above 
mentioned.    R.  S.  C,  c.  72,  ss.  39,  40  and  41.— R  S.  Q.,  art.  6262. 

DECISIONS'. — 1>  L'acqu^reur  &  une  vente  du  sherif  et  premier  ci^ancier 
hypoihecaire  d*un  navire  en  registry,  ne  pent  pr6tendre  qu'un  crSancier  hypothe- 
caire  subsequent  ne  pent  saisir-revendiquer  le  navire  sans  offrir  le  montant  de 
cette  premiere  hypotheque.  Le  premier  cr^ancier  hypoth^caire  doit  attendre 
I'ordre  de  distribution. — Q.  B. — Benning  A  Oookf  1  R.  C;  p.  241. 

2.  La  vente  judiciaire  d'un  b&timent  enregistr^ne  purge  pas  les  hypothdques 
r§gulidrement  insorites  avant  la  vente,  et  nonobstant  cette  vente,  le  creancier 

hypoihecaire  a  son  droit  de  suite  par  saisie-conservatoire C.  K Hamilton  vi 

Kelly,  1  R,  C,  p.  242. 

See  also  decisions  noted  at  C.  C.  2366  and  2375. 

23SO.  Every  contract  made  under  the  authority  of  article 
2375  and  of  the  act  therein  specified  must  be  passed  before  a  notary 
or  in  duplicate  before  two  witnesses,  and  the  contract  or  a  memorial 
thereof  must  be  registered,  in  the  manner  and  according  to  the  rules 
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prescribed  in  the  said  act,  in  the  registry  ofRce  of  the  county  or  place 
where  the  vessel  is  built.  Such  contract  and  the  rights  thereon  avail 
only  from  the  date  of  registration,  and  in  default  of  registration  the 
parties  are  not  entitled  to  the  benefit  intended  by  the  said  act,  and 
declared  in  the  last  four  preceding  articles. — C.  S.  C,  c.  42,  s&  5,  6. 
[III.  296.] 

ATnendvtent  : — This  article,  repealed  by  the  Federal  Acti'espect- 
ing  the  registration  and  cla.ssification  of  ships,  should  be  replaced  by 
the  following  : 

"  28SO*  Every  contract  made  under  article  2375  and  the  acts 
therein  mentioned  may  be  executed  in  the  usual  form  of  contracts 
executed  in  this  Province.     R.  S.  C,  c.  72,  s.  48.— R,  S.  Q.,  art  6262. 

2881*  Registry  of  the  vessel  is  granted  by  the  proper  officer  to 
the  advancer,  or,  if  there  be  more  than  one,  to  the  a.dvancer  last  in 
date  whose  contract  is  duly  registered,  on  his  producing  an  authentic 
copy  of  the  contract,  or  the  original  contract  when  not  notarial,  with 
the  certilicate  of  registration  thereof  endorsed  thereon,  and  the 
builders*  certificate. 

If  the  owner  produce  a  certificate  that  no  contract  of  the  descrip- 
tion specified  in  article  2880  has  been  registered,  and  also  the  builders' 
cei^tificate,  he  is  entitled  to  obtain  the  registry  of  the  vessel. — C.S.C., 
c.  42,  s.  4.     [III.  295.] 

Amendment  — This  article,  repealed  by  the  Federal  Act  respectiDg 
the  registration  and  classification  of  ships,  should  be  replaced  by  the 
following  : 

"  23^1*  Whenever  the  building  of  a  ship,  which  *  has  been 
recorded  according  to  law,  is  duly  completed,  the  first  mortgagee, 
whose  claim  is  unsatisfied,  may,  on  furnishing  the  builders'  certificate, 
secure  from  the  proper  officer  a  certificate  of  registry  according  to 
law. 

2.  The  undischarged  mortgages  recorded  according  to  law  are 
transferred  and  registered  in  the  order  and  according  to  the  priority 
in  which  they  were  recorded. 

3.  The  registry  of  all  such  mortgages  shall  thus  appear  according 
to  their  priority  in  the  record  books  as  if  they  had  been  made  or 
granted  under  the  laws  providing  for  the  giving  of  such  certificates 
of  registry. 
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A  fresh  instrament  of  mortgage,  according  to  any  form  prescribed 
by  law,  may  be  granted  as  a  substitute  for  any  mortgage  given  under 
article  2375."  R.  S.  C,  c.  72,  s.  42  ;  R.  S.  C,  c.  120,  s.  52.— R.  S.  Q., 
art.  6262. 


The  provisioUvS  contained  in  the  foregoing  articles  of  this 
chapter,  and  in  the  eict  therein  referred  to,  do  not  deprive  any  party 
of  any  right,  lien,  privilege,  or  hypothec  which  by  law  he  had  before 
the  time  of  the  registration  of  any  contract  of  the  nature  specified  in 
the  said  articles,  nor  deprive  any  person  of  a  right  to  have  an  account 
when  by  law  he  is  entitled  thereto,— C.  S.  C,  c.  42,  s.  7.    [III.  295.] 

Amendment  : — This  article,  repealed  by  the  Federal  Act  respect- 
ing the  registration  and  classification  of  ships,  should  be  replaced  by 
the  following  : 

"  23^!S«  Tlie  provisions  contained  in  the  foregoing  articles  of 
this  chapter  do  not  deprive  the  proprietor  of  any  right  of  action  to 
account  or  anj^  recourse  by  law  allowed  against  the  pei-son  or  bank 
making  the  advances."  R.  S.  C,  c.  72,  s.  47  :  R.  S.  C,  c.  120,  s.  52.— 
R.  S.  Q.,  art.  6262. 


CHAPTER  FOURTH. 

OF  PBIVILEQE  AND    MARITIME    LIEN    UPON   VESSELS    AND   UPON   THEIR 

CARGO   AND   FREIGHT. 


There  is  a  privilege  upon  vessels  for  the  payment  of  the 
following  debts  : 

1.  The  cosis  of  seizure  and  sale,  a-ccording  to  article  1995  ; 

2.  Pilotage,  wharfage,  and  harbour  dues,  and  penalties  for  the 
infraction  of  lawful  harbor  regulations  ; 

3.  The  expense  of  keeping  the  vessel  and  rigging,  and  of  repairing 
the  latter  since  the  last  voyage  ; 

4.  The  wages  of  the  master  and  crew  for  the  last  voyage  ; 

5.  The  sums  due  for  repairing  and  furnishing  the  ship  on  her 
last  voyage,  and  for  merchandise  sold  by  the  captain  for  the  same 
purpose  ; 

6.  Hypothecations  upon  the  ship,  according  to  the  rules  declared 
in  the  third  chapter  of  this  title  and  in  the  title  Of  Bottomry  and 
Respondentia 
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7.  Premiums  of  insurance  upon  the  ship  for  the  last  voyage  ; 

8.  Damages  due  to  freighters  for  not  delivering  the  goods  shipped 
by  them,  and  in  reimbursement  for  injury  caused  to  such  goods  by 
the  fault  of  the  master  or  crew. 

If  the  ship  sold  have  not  yet  made  a  voyage,  the  seller,  the  work- 
men employed  in  building  and  completing  her,  and  the  persons  by 
whom  the  materials  have  been  furnished,  are  paid  by  preference  to 
all  creditors,  except  those  for  debts  enumerated  in  paragraphs  1  and  2. 
— ff  L.  26,  L.  34,  De  rebus  aiLctoritate  ;  L.  5,  L.  6,  Q^i  potiores  in 
pignore  ;  1  Valin,  p.  66,  p.  362,  art.  16,  p.  367,  art.  17  ;  Pothier,  Ass., 
n.  192  ;  1  Emerigon,  85,  86.  584  et  seq..  c.  12  ;  Ord.,  de  la  Mar.,  TU. 
des  navireSy  art.  2,  3  et  liv.  3,  tit.  4,  art.  19  ;  Abbott,  105,  531,  532  et 
seq.  ;  2  Bell,  Com.,  512  et  seq.  ;  C.  Com.,  191 ;  3  Pardessus,  pp.  612  et 
seq.;  Flanders,  Shipping,  166-7-8,  179,  180,  318,  319,  320,  324: 
Smith,  Merc.  Lau\  324,  457  ;  Imp.  Stat.,  17  and  18  Vict.,c,  104,  s.  191 : 
Toubeau,  2e  part.,  p.  305  ;  Guyot,  Rep.,  vo.  Pririlhje  swr  bdtiyiuais. 

[III.  297.] 

DECISIONS  : — 1*  A  builder's  privilege  upon  a  ship,  of  his  own  construction, 
is  lost  if  he  delivers  her  to^the  owner  and  suffers  her  knowingly  to  be  sold  at  pub- 
lic auction  to  a  third  pei*son  without  opposition.  ^K.  B. — Baldwin  vs  Gibbon, 
Stuart's  Rep.  p.  72. 

2.  By  the  general  principle  of  the  contract  de  louage  mereium  vehendarum^ 
the  captain  or  owner  of  river  craft  lost  by  accident  is  bound  to  pay  the  pilots' 
wages  to  the  day  of  the  loss K.  B. — Dilorier  09  Chaffry^  2  R.  de  L.,  p.  76. 

3.  Persons  furnishing  supplies  to  ships  in  this  country,  technically  called 
material  men,  have  no  lien  upon  ships  for  such  supplies,  and  the  Vice^Admiralty 

Court  of  Lower  Canada  has  no  jurisdiction  to  enforce  their  claims Vigi-Adxi- 

RALTr  Court Black,  J.— The  "  Mary  Jane^^  3  R.  de  L.,  p.  436. 

4.  The  master  of  a  vessel  has  a  privilege  for  the  amount  of  his  wages  as 
against  such  vessel,  preferable  to  a  party  claiming  under  an  assignment  by  way 
of  mortgage.  Material  men  preserve  their  order  upon  a  ship  or  vessel  for  their 
wages  and  for  materials  furnished  only  so  long  as  they  retain  possession  of  such 
ship  or  vessel.— C.  R. — FrSehetie  vs  Gosselin^  1  L.  C.  R.,  p.  145. 

5.  Lien  for  pilotage  attaches  to  a  vessel  although  she  may  have  changed 
owners  in  the  interval  between  the  performance  of  the  pilotage  and  the  institu- 
tion of  the  action Vice  AoiiiRALTY  Court. — Black,  J. — The  "  Premier,'^  6  L  C. 

R.,  p.  493. 

6.  A  maritime  lien  is  not  indelible,  but  may  be  lost  by  delay  to  enforce  the 
same  when  the  rights  of  other  peraons  have  intervened. — Vice  Aomiraltt  Coubt. 
—Black,  J The  "  Haidee;'  10  L.  C.  R.,  p.  101. 

7.  In  an  action  for  wages  as  a  sailor  on  board  a  barge  it  was  held  that,  as 
seamen  have  a  lien  and  a  right  in  rem,  for  their  wages,  the  registered  owner  was 
liable  for  wages  accrued  up  to  the  date  of  his  purchase — .Smith,  J — Ex  parte 
Warner,  11  L.  C  R.,  p.  115. 

S.  There  seems  to  be  no  limit  fixed  to  the  duration  of  a  maritime  lien,  but 
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it  must  be  enforced  within  an  equitable  period  considering  the  nature  of  the  lien 

aad  the  changes  of  interest  therein. — Vice  Admiralty  Coc7RT. — Black,  J In  re 

"  Hereynaj^'  1  Stuart's  V.  A.  C,  Rep.,  p.  274. 

9.  Seamen's  wages    are  privileged  and  are  payable  in  preference  to  the 

mortgages  due  upon  a  steamboat  navigating  Canadian  waters Supbrior  Court. 

(Name  of  the  Judge  not  given) — Mitchell  vs  Cousineauj  7  L.  C.  J.,  p.  218. 

10.  Under  the  common  law  of  France,  which  is  in  force  in  Lower  Canada,  a 
captain  of  a  barge  has  a  lien  upon  it  for  his  wages  as  long  as  he  remains  on  board. 
Under  the  common  law  of  France  in  force  in  Tjower  Canada,  the  lien  of  a  captain 
of  a  barge  for  wages  includes  the  right  of  seizure  before  judgment,  without  the 
formality  of  an  affidavit,  as  required  by  chapter  63  of  the  C.  S.  L.  C,  such  seizure 
being  in  the  nature  of  a  saisie  conservatoire, — Moxk,  J. — Dubeault  vs  Robertson, 
8  L  C.  J.,  p.  333. 

11.  The  captain  of  a  vessel  has  no  lien  upon  the  same  for  his  wages. — A 
sailor,  or  seaman  has,  by  the  laws  in  force  in  Ix>wer  Canada,  a  lien  upon  the  vessel 

OD  which  he  serves,  for  his  wages,  under  a  recent  statute A  seaman  cannot 

attach  a  vessel  before  judgment  tor  his  wages  without  making  the  affidavit  required 
in  all  cases  of  saisie-arr^t  before  judgment,  by  chapter  83,  sees.  46  or  175  of  C.  S. 
L  C— Berthrlot,  J. — Dubeault  vs  Robertson^  8  L.  C.  J.,  p.  334. 

12.  The  captain  of  a  barge  hiis  no  lien  on  the  vessel  for  a  balance  due  him 
for  wages Moxk,  J Jasmin  vs  Lafantaisie,  7  Ij.  0.  .J.,  p.  1 19, 13  L.  C.  li.,  p.  226. 

13.  The  vendor  of  a  barge  not  exceeding  lifteen  tons  cannot  claim  by 
privilege  on  the  moneys  arising  from  the  judicial  sale  of  the  said  barge,  the 
balance  still  due  him  on  the  price  of  sale. — ^Moxk,  .l,^Meloche  vs  Hainault,  16  L. 
C  R.,  p.  51. 

13.  Whether  the  person  doin^  the  last  repairs  to  a  ship  be  the  dernier 
iquipeur  meant  by  C.  S.  L.  C,  cap.  83,  sec.  46  or  not,  he  cannot  obtain  process  of 

attachment  before  judgment  without  the  affidavit  required  by  that  section. 

Short,  J. — Plante  vs  Clarke,  17  L.  C.  R.,  p.  75. 

14.  Le  maitre  d'une  barge  a  un  privilege  pour  ses  gages  durant  le  dernier 
voyage,  mais  il  n'a  pas  de  saisie  consei*vatoire  ou  saisie  arret  sans  affidavit,  qui 

n'est  accordee  par  notre  code  qu'au  dernier  equipeur C.  R. — Dagenais  vs  Dou* 

glass,  3  R.  L.,  p.  440,  16  L.  C.  J.,  p.  109. 

15.  Le  maitre  ou  capitaine  du  navire  n^a  aucun  lien  ou  privilege  surlenavire 
pour  ses  gages. — ^C.  R. — Delisle  vs  LScuyer,  15  L.  C.  J.,  p.  262. 

16.  L'ouvrier  ou  homme  de  cage  employe  dans  les  chan tiers  de  bois  en 
Canada,  n'a  aucun  droit  de  retention  par  voie  de  saisie,  privilege,  ou  droit  de  der- 
dier  equipeur,  et  est  mal  fonde  en  droit  de  faire  pratiquer  une  saisie  conservatoire 

sur  les  radeaux  formes  des  arbres  de  la  fordt  qu'il  a  confectionnes  en  radeaux. 

Q.  ^.^Graham  &  Cm,  16  L.  C.  J.,  p.  307. 

17.  Un  homme  de  cage  n'est  pas  un  dernier  equipeur  .de  la  cage  qu'il  a 
fabriquee,  conserv6e  et  volturSe.  II  n*a  sur  cette  cage  aucun  privilege  lui  don- 
nant  droit  de  retention  pour  le  prix  de  ses  gages  dus  pour  la  fabrication,  la  con- 
servation et  le  voiturage  de  cette  cage.    II  pent  avoir  un  privilege,  sans  droit  de 

retention,  mais  la  loi  ne  pourvoit  pas  au  moyen  de  lui  conserver  son  droit SembUf 

d'apres  I'honorable  juge  Drummond,  que  rendu  au  terme  du  voyage,  un  homme 
de  cage  peut  avoir  un  droit  de  retention  et  la  saisie  conservatoire,  pour  exercer 

ce  droit  centre  qui  veut  Ten  d6poss6der  par  force Q.  B Graham  &  Cdt^j  4  R. 

L,  p.  3.— C.  R 3  R,  L.,  p.  671. 
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18.  Celui  qui  a  r6par6  un  chaland  ou  one  barge,  a  sur  ce  chaland  ou  oette 
barge  le  droit  du  dernier  equipeur,  et  il  peut  faire  6maner  uae  saisie-arrdt  avant 
jugement  pour  le  montant  de  aes  reparations,  mSme  lorsque  le  propriltaire  du 
chaland  a  k\Jk  plusieurs  mois  en  possession  depuis  les  reparations. — Cette  saisie- 
arret  peut  etre  oontestee  par  requite,  comme  une  eaisie-arret  ordinaire.— 
LoRANOER;  J.—^Oirardvs  St-Louis^  6  R.  L.,  p.  45. 

1 9.  Celui  qui  transporte  des  bois  dans  une  riviere  et  les  rend  a  destinatioD 
ou  au  terme  du  voyage,  est  dernier  equipeur  suivant  Tusage  du  pays. — II  a  droit 
de  gage  sur  ces  bois,  et  par  suite,  droit,  suivant  Particle  834  du  C.  P.  €.,  de  les 
faire  saisir  et  arreter  pour  !e  paieroent  de  ses  frais  et  prix  ou  vaieur  de  leur  tiansport 
seulement,  mais  non  pour  dommages.  II  est  aussi  voiturier,  et  a  droit  comme  tel  de 
retenir  les  bois  qu'il  transporte  jusqu'au  paiement  du  voiturage,  et  de  les  faire 
saisir  et  arreter,  si  on  s'en  empare  malgre  lui — Polktte,  J. — Trudd  vs  TVaAon,  7 
R.  L.,  p.  177. 

20.  Raftsmen  bave  no  privilege  of  retention  as  to  the  raft  upon  the  timber 

of  which  they  have  worked — Meredith,  C.  J Duguay  vs  Fleurant,  1  Q.  L  R., 

p.  87. 

21.  The  advancer,  under  article  2378  Civil  Code,  being  not  simply  a  privi- 
leged creditor,  but  transferee  of  the  property  of  the  vessel,  is  entitled  to  be  paid 
out  of  the  proceeds  of  her  sale  in  preference  to  the  workmen  employed  in  budd- 
ing and  completing  her,  and  article  *id%Z,  n.  8,  cannot  be  construed  to  postpone 
his  claim  to  theirs,  notwithstanding  that  the  vessel  has  not  yet  made  a  voyage — 
C.  R. — Germain  vs  Gingrasj  I  Q.  L.  R.,  p.  349. 

22.  Un  homme  de  cage  n'a  aucun  privilege  pour  ses  gag^^s,  lui  donnantdroit 
de  retention  sur  la  cage  qu41  afabriquee,  conserv^e  et  voituree. — Meredith,  C.J — 
Sawyers  vs  Connolly ^  1  Q.  L.  R.,  p.  383. 

23.  The  privilege  under  C.  C.  art.  2383  upon  vessels  for  furnishing  the  ship 
"  on  her  last  voyage  "  does  not  apply  to  supplies  furnished  during  the  whole  sea- 
son of  navigation,  though  the  vessel  be  one  making  short  trips  on  inland  waters. 
— Johnson.  J. — Owens  vs  Union  Bank,  1  L.  N.,  p.  87. 

24.  The  privilege  accorded  by  C.  C.  art.  2383,  for  the  wages  of  master  and 
crew  of  a  ship  for  the  ^^  last  voyage,^'  does  not  apply  to  a  balance  of  wages  for  a 
season's  continuous  navigation  on  the  St.  Lawrence  and  lakes,  though  the  master 
and  crew  signed  articles  for  the  season,  and  were  paid  by  the  month  and  not  by 
the  trip. — C.  R. — Daoust  vs  McDonald,  1  L.  N.,  p  218,  22  L.  C.  J.,  p.  79. 

25.  Under  article  2383  of  the  Civil  Code  of  Lower  Canada,  a  merchant  who 
has  furnished  materials  for  the  building  of  a  ship,  which  has  not  yet  made  a 
voyage,  cannot  seize  such  ship  in  the  hands  of  a  third  person,  being  a  purchaser 
^n  good  faith,  in  actual  possession,  with  the  right  of  a  registered  owDer.— 
Meredith,  C.  J. — Colebrook  Boiling  Mills  vs  Oliver,  5  Q.  L.  R.,  p.  72. 

26.  Where  an  agent  for  a  foreign  vessel  has  made  advances  and  disburse- 
ments  for  her  use  in  account  with  her  owner  and  after  sailing  on  her  voyage  is 
brought  back  to  the  port  from  which  she  sailed,  a  wreck,  the  agent  cannot  treat 
his  claim  as  one  for  "  necessaries  "  under  the  Vice  Admiralty  Court  Act  1863.— 
Vice  Admiralty  Court Stuart,  J — "  City  of  Manitowoc,*'  5  Q.  L.  R.,  p.  108. 

27.  Appeal  from  a  judgment  dismissing  an  attachment  before  judgment, 
issued  at  the  instance  of  Appellant,  against  the  steamer  "  Milford."  The  attach- 
ment was  issued  for  furnishing  the  steamer  for  her  last  voyage.    The  attachmeat 
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had  been  dismissed  in  the  Court  below  as  regards  the  Respondent.  The  Court 
was  onanimoas  that  the  judicial  sale  of  the  vessel  purged  the  privilege  for 
furnishing  before  the  date  of  sale.  After  the  sale,  C,  the  former  owner,  had 
been  allowed  to  remain  in  possession,  with  the  knowledge  of  B.,  who  became  the 
porchaser  at  the  judicial  sale.  C.  must  be  assumed  to  have  had  authority  to  bind 
the  vessel  for  furnishing  and  repairs,  seeing  that  he  was  allowed  to  remain  in 

possession  for  four  or  five  months,  and  the  attachment  must  be  maintained Q. 

^^Robert  <k  Beard,  3  Q.  L.  D.,  p.  587. 

28.  The  ship,  having  brought  out  a  cargo  of  coal,  the  master,  in  order  to 
enable  her  to  take  a  cargo  of  wheat,  employed  the  promoter  as  a  ship  liner  to  fit 
her  for  that  purpose.  Held: — ^Thatsuch  lining  comes  under  the  term  ''  necessaries  " 
in  the  Imperial  Act  26  Vict.,  cap.  24,  sec.  10,  s.  s.  10 — MoCord,  J.  ^The  "  Qlende- 
r>on"  GordoUj  Master,  10  Q.  L.  R,  p.  29."). 

29.  Where  there  are  two  distinct  hirings  of  a  vessel,  the  voyage  under  each 
hiring  is  a  separate  transaction  and  freight  upoa  the  first  hiring  is  earned  by  the 
vessel's  arrival  and  readiness  to  deliver  at  the  port  of  destination  thereunder, 
although  by  the  second  hiring  she  may  be  engaged  to  convey  her  cargo  to  another 
port  without  unshipping  the  same  at  the  first  port.  Freight  so  earned  may  be 
collected  by  the  master  of  the  vessel,  he  being  also  principal  owner,  and  may  be 
applied  to  him  in  payment  of  an  antecedent  debt  owed  by  him.  The  furnishers 
of  necessary  supplies  upon  a  completed  voyage,  having,  prior  to  possession  taken 
by  the  mortgagee,  obtained  a  draft  from  the  master  and  principal  owner  upon  the 
consignee.'',  covering  the  amount  of  such  supplies,  thereby  obtained  an  assign- 
ment of  freight  earned  upon  such  voyage  pro  tanto  and  are  entitled  to  receive 
the  same  in  priority  to  the  mortgagee.  The  mortgagee  of  a  vessel,  in  taking  pos- 
session, becomes  entitled  to  all  freight  accruing  due,  subject  to  the  claim  for 
necessary  supplies  for  the  last  voyage,  which  is  privileged  and  ranks  before  him. 

His  rights  are  not  greater  than  the  owner*8  rights Q.  B. — Pickford  &  Dart,  M. 

L.  R.,  4  Q.  B.,  p.  70.— LoRANGKR,  J 31  L.  C.  J.,  p.  174,  M.  L.  R.,  3  S.  C,  p.  424. 

30.  Que  le  vendeur  non  pay6  du  bois  qui  est  entre  dans  la  construction  d'un 
vaisseau  a,  en  vertu  du  dernier  paragraphe  de  2383  C.  C,  un  privilege  sur  le  vais- 
seau  pour  etre  pay6  du  prix  de  ce  bois  et  que  dans  Texerclce  de  ce  privilege  il  a 
droit  de  joindre  a  une  action  pour  le  recouvrement  de  ce  bois,  la  salsie-conserva- 
toire ^C.  K^Provost  vs  BrulS,  16  R.  L.,  p.  219. 

5.  That,  in  the  absence  of  proof  of  general  custom  to  the  contrary,  maritime 

lUn   attaches  to  a  ship  for   towage  services Irvine,  J. — Lear  mouth  vs    The 

"  Tuba;'  14  Q.  L  R.,  p.  132. 

J8S^4.  A  ship's-lia«band,  or  other  atj;ent,  holdinjr  the  ship's 
papei*s,  has  a  lien  upon  them  for  advances  and  charges  due  for  the 
management  of  the  business  of  the  ship. — 1  Bell,  Com.  (5tli  Edit),  512  ; 
C.C,  1713,  1723.     [III.  297.] 

23H5.  The  following  debts  are  paid  by  privilege  upon  the  cargo : 

1.  Costs  of  seizure  and  sale  : 

2.  Wharfage  ; 
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3.  Freight  upon  the  goods,  according  to  the  rules  declared  in  the 
title  Of  Affreightment^  and  what  is  due  for  the  passage  of  the  owner; 

4.  Loans  upon  respondentia  ; 

5.  Premiums  of  insurance  upon  the  things  insured. — C.  C,  2382, 
2463.     [III.  297.] 

28SO«  The  following  debts  are  paid  by  privilege  upon  the 
freight  : 

1.  The  cost  of  seizure  and  distribution  ; 

2.  The  wages  of  the  master  and  of  the  seamen  and  others 
employed  in  the  vessel  ; 

3.  Loans  on  bottomry  according  to  the  rules  contained  in  the 

title  Of  BotiomTy  and  Respondentia.— C.  C.  2382.     [IIL  297.] 

DECISION : — By  the  general  pinciple  of  the  contract  de  louage  memum 
vendaruffif  the  captain  or  owner  of  rivor  craft  lost  by  accident  is  bound  to  psj 

the  pilot's  wages  to  the  day  of  the  lose K.  B Dilorier  vs  Chaffry,  2  R.  de  L, 

p.  76. 

S8^7«  The  order  of  privileges  declared  in  the  foregoing  articles 
is  without  prejudice  to  claims  for  damage  by  collision,  or  for  average 
contributions,  or  for  salvage,  which  are  p^iid  by  privilege  after  the 
debts  enumerated  as  1,  2,  in  articles,  2383  and  2385,  and  before  or  after 
other  privileged  debts,  according  to  the  circumstances  under  Avhicli 
the  claim  has  arisen,  and  the  usage  of  trade. — 2  Valin,  tU.  de^*  Nan- 
f raged,  ai-t.  24,  26,  p.  617  ;  2  Emerigoii,  613 ;  Abbott,  532,  535  :  1  Bell, 
(5th.  Edit.),  583,  589  ;  2  Bell,  103:  Madachlau,  287,288;  Merchant 
Shipping  Act,  1854,  part.  8,  s.  408.     [IIL  299.] 

DECISION : — Under  the  cu-cumstances  of  this  case,  the  service  is  a  salvage 
service  and  not  a  mere  locaiio  operis^  though  an  agreement  upon  land  was  had 
between  the  parties  in  relation  to  such  service.  In  settling  the  question  of  sal- 
vage, the  value  of  the  property  and  the  nature  of  the  salvage  service,  are  both 
to  be  considered.  Salvors  have  a  right  to  retain  the  goods  saved,  until  the  amount 
of  the  salvage  be  acyusted  and  tendered  to  him. — ^Viob  Admiralty  Goitbt.— 3i.aok 
J.— 7n  re  "  Royal  William '%  1  Stuart's  V.  A.,  Rep.  p.  107, 

288S«  The  provisions  contained  in  this  chapter  do  not  apply  in 
cases  before  the  Court  of  Vice- Admiralty. 

Cases  in  that  court  are  determined  according  to  the  civil  and 
maritime  laws  of  England. — Stuarts  Vice-Admiralty  cases,  376  ; 
Mary-Jane,  267  ;  Hercyna,  275,  276.     [III.  299.] 
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CHAPTER  FIFTH. 

OF  OWNERS,  MASl^RS  AND  SEAMEN. 

2880«  The  owners,  or  a  majority  of  them,  appoint  the  master 

and  may  discharge  him   without  assigning  any  cause  unless  it  is 

otherwise  specially  agreed. — 1  Valin,  tit.  Des  ProprUtaires,  art.  4,  pp. 

571,  573,  574  ;  ibid.,  tit.  De  la  Saisit  des  vaiaseaux,  art.  13,  pp.  538, 

539  ;  C.  Com.,  218  :  1  Bell,  506,  508  ;  Maclachlan,  186  ;  3  Kent,  162. 

PIL  299.] 

OECiSiON  :—  In  a  dispute  arising  between  the  owners  of  a  vessel  and  the 
shippers  of  the  cargo  as  to  the  appointment  of  a  master,  the  possession  of  the 
ihip  was  awarded  to  the  master  appointed  by  the  owner  to  the  exclusion  of  the 

master  named  by  the  shippers  of  the  cargo. — Vice  Aomibalty  Court Blaok,  J. — 

In  re  "  Mary  &  Dorothy  ",  I  Stuart^s  V.  A.,  Rep.  p.  187. 

3890.  The  owners  are  civilly  responsible  for  the  acts  of  the 
master  in  all  matters  which  concern  the  ship  and  voyage  and  for 
damages  caused  by  his  fault  or  the  fault  of  the  crew. 

They  are  responsible  in  like  manner  for  the  acts  and  faults  of 
any  persons  lawfully  substituted  to  the  master.     . 

The  whole  nevertheless  subject  to  the  provisions  contained  in  this 
chapter  and  in  the  titles  Of  Affreightment,  and  Of  Bottomi^y  and  Res- 
pandentia  and  in  The  Merchant  Shipping  Act,  1854. — ffh.  1,  §§  1, 3, 
5,  7,  11, 17,  De  exercitorid  act. ;  Vinnius,  In  Pekmm,  tit.  De  exer.  a^t, 
fol.  149,  153  ;  1  Valin,  tit.  Des  ProprUf aires,  art  2,  pp.  568,  569  ; 
Maclachlan,  105.  121,  128,  152,  153  ;  Story  Partnership,  §§  455,  456, 
458  ;  1  Bell,  522-5,  559  ;  Abbott,  Ship.,  cc.  6,  7  ;  3  Kent,  133,  161,162, 
176  ;  C.  Com.,  216  ;  C.  C,  2432,  2433,  2434,  2435,  2603,  2604  ;  The 
Merchant  Shipping  Act,  1854,  part.  9.     [III.  299.] 

Aviendnient : — Article  2390  should  read  as  follows  : 

"  2800*  The  ownei-s  are  civilly  responsible  for  the  acts  of  the 
master  in  all  matters  which  concern  the  ship  and  voyage  and  for 
damages  cau.sed  by  his  fault  or  the  fault  of  the  crew. 

They  are  responsible  in  like  manner  for  the  acts  and  faults  of 
any  person  lawfully  substituted  to  the  master. 

The  whole  nevertheless  subject  to  the  provisions  contained  in 
this  chapter  and  in  the  titles  of  Affreighttnent,  and  of  Bottomry  and 
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Respondentia,  and  in  the  Imperial  and  Federal  acts  respecting  mer- 
chant shipping."    C.  C,  2390  ;  B.  N.  A.  Act,  1867  ;  R.  S.  C,  cc  82 

and  83.— R  S.  Q.,  art.  6263. 

DECISIONS: — 1.  Repairs  were  ordered  by  and  the  work  was  done  on  the 
responsibility  of  the  owner  in  actual  possession,  without  the  knowledge  of  the 
registered  owner,  who  was  such  merely  for  the  purpose  of  securing  a  debt  due  to 
him  by  the  real  owner.  It  was  held  that  the  registered  owner,  was  not  liable  for 
the  cost  of  such  repairs. — Jbtte,  J. — Tate  vs  Torrance,  3  L.  N.,  p.  356. 

2.  All  the  proprietors  of  a  registered  vessel  must  join  in  an  action  for 

damages  suffered  by  it.  ~Q.  6 Harbour  Commusioners  of  Montreal  &  Hut,  30 

L.  C.  J.,  p.  126. 

3301«  Any  person  who  hires  a  vessel  to  liave  the  exclusive 
control  and  navigation  of  it,  is  held  to  he  the  owner  from  the  time  of 
such  hiring,  with  the  rights  and  liabilities  of  an  owner  as  respects 
third  persons.— ;^  L.  1,  §  15,  De  exercit.  ad., ;  Abbott,  Shij?.,  35,  208  ; 
1  Bell,  Com.,  521  ;  3  Kent,  137,  138  ;  C.  C,  2408.     [III.  299.] 

2392.  In  matters  of  common  interest  to  the  owners  concerning 
the  equipment  and  management  of  the  vessel,  the  opinion  of  the 
majority  in  value  governs,  unless  there  is  an  agreement  to  the  contrary. 

If  there  be  an  equal  division  on  the  (juestion  whether  the  ship 
shall  be  employed  or  not,  the  opinion  in  favor  of  employment  prevails; 
saving,  in  both  ctuses,  to  the  owners  who  object  the  right  to  claim 
exemption  from  liability,  and  indemnity  according  to  the  circum- 
stances and  the  discretion  of  a  competent  court. — Col.,  L.  iUt.,  Qui 
hoyils  cedere  pos.su tU  ;  1  Valin,  tit.  De^i  Proprietaires,  art.  5,  pp.  575, 
582,  584j  ;  Cleirac,  art.  59,  de  YOrd.  Hans  ;  Straccha,  De  navihiui, 
part.  2,  n.  6  ;  C.  Com.,  220  :  1  Boulay-Paty,  Lh^oit  Com.  Mar.,  339, 
347  ;  3  Pardessus,  Dr.  Com.,  n.  621  ;  Abbott,  Shii).,  part  1,  c  3 ;  1 
Bell,  Co7,i.,  502,  503  ;  Erskine,  Instit,  liv,  3,  tit.  3,  §  56  ;  3  Kent,  151 
et  seq.,  155,  156  ;  Levi,  Com.  Law,  p.  209,  nn.  35,  36,  37  ;  Story, 
Partnership,  §§  429,  430,  434.     [III.  299.] 


The  sale  of  a  ship  by  licitation  cannot  be  ordered  unless 
it  is  demanded  by  the  owners  of  at  least  one  half  of  the  total  interest 
in  the  ship,  save  in  the  case  of  an  agreement  to  the  contrary. — 1  Valin, 
tit.  Des  Proprietaires,  aiii.  6,  p.  584  ;  C.  Com.,  220  ;  3  Pardessus,  Dr. 
Com.,  n.  623  ;  Molloy,  liv.  2,  c.  1,  §§  2,  3,  pp.  308,  310  ;  Story,  Part- 
nership,  §§  437,  438,  439,  and  citations  by  him  :  Erskine,  Instit.,  book 
3,  tit.  3,  §  56  :  1  Bell,  Com.,  504,     [III.  301.] 
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3S94*  The  general  powers  of  the  master  to  bind  the  owner  of 
the  ship  personally,  and  thoir  mutual  obligations  toward  each  other 
are  governed  by  the  rules  contained  in  the  title  Of  Lea^e  and  Hirey 
and  in  the  title  Of  Mandate,  respectively. — C.  C,  16()6  et  seq.  ;  C.  C, 
1705, 1715,  1727  et  seq.     [III.  801.] 

289IS*  The  nuister  is  personally  liable  to  third  persons  for  all 
obligations  contracted  by  him  respecting  the  shipj'unless  by  express 
terms  the  credit  is  given  to  the  owners^only. — ;/f  L.  1,§  17,  De  exercit. 
acL;  1  Valin,  569  ;  1  Bell,  Com.,  508,  511,  519,  522  ;  3  Kent,  161  : 
Abbott,  pp.  97,  98  ;  Maclachlan,  104,  121,  128.     [III.  301.] 

DECISIONS  : — 1*  In  an  action  for  goods  sold  to  two  persons  as  joint  owners 
of  a  ship,  it  appeared  that  one  had  been  the  owner  and  ordered  the  goods,  and 
that  he  afterwards  sold  the  ship  to  the  other.  Held  : — ^That  the  new  owner  of  the 
ship  was  not  liable  for  any  goods  ordered  before  he  purchased,  and  that  the  Plaint- 
iff could  not  in  this  action  recover  even  against  the  former  owner,  the  declara- 
tion having  declared  upon  a  joint  contract,  of  which  there  was  no  evidence 

E.  B. — Ray  v$  Blagdon,  2  R.  de  L.,  p.  73. 

2.  The  mate  of  a  vessel  is  chargeable  for  the  value  of  articles  lost  by  his 
inattention  and  carelesness ;  and  the  amount  may  be  deducted  from  his  wages. 
—Vice-Admiralty  Court. — Black,  J — In  re  "  Papinean^-  I  Stuart's  V.  A.  C.  Rep., 
p.  94. 

280G.  The  master  engages  the  crew  for  the  ship.  This  he  does 
nevertheless  in  concert  with  the  owners  or  ship's  husband  when  they 
are  present  at  the  place. — Ord.  de  la  Mar.,  liv.  2,  tit.  1,  art.  5,  8  ;  1 
Valin,  384,  393  ;  liv.  3,  tit.  4,  art.  1  ;  1  Valin,  675  ;  Merch.  Ship.  Act., 
1854,  sec.  149  ;  C.  Com.,  233  ;  Pardessus,  Dr.  Corn.,  n.  629.    [III.  301.] 

DECISIONS  : — !•  A  promise  to  pay  wages  to  a  mariner  in  advance,  on  con- 
dition that  he  proceeds  to  sea  in  the  ship,  is  an  agreement  to  pay  so  much  abso- 
lutely'upon  the  performance  of  the  condition,  whether  the  ship  and  cargo  be 

afterwards  ;lo8t  upon  the  voyage  or  not. — Commissionkr*s  Court Power,  J 

Mullen  V8  Jeffrey  f  1  R.  de  L.,  p.  362. 

2.  A  promise  made  by  the  master  at  an  intermediate  port  in  the  voyage, 
to  give  an  additional  sum  over  and  above  the  stipulated  wages  in  the  articles,  is 
void  for  the  want  of  consideration. — ^Vice  Admiralty  Court. — ^Black,  J. — The 
"  IjoekwoodSf"  1  Stuart's  V.  A.  C.  Rep.,  p.  123. 

3.  Abandoning  seamen,  disabled  in  the  service  of  the  ship,  without  provid- 
ing for  their  support  and  cure,  equivalent  to  wrongful  discharge ^\''ice  Admiralty 

Court Black,  J The  "  Atlantic,''  1  Stuart's  V.  A.  C.  Rep.,  p.  125. 

4.  Discharge  demanded  on  allegation  of  insufficient  and  unwholesome  pro- 
visions refused.^VioE  Admiralty  Court — Black,  J The  "  Recovery/'  1  Stuart's 

V.  A.  C.  Rep.,  p.  128. 

5.  Where  a  seaman  can  safely  proceed  on  his  voyage,  he  is  not  entitled  to 

his  discharge  by  reason  of  a  temporary  illness. — Vice  Admiralty  Cuurt ^Black, 

J^The  «  Tweed;'  1  Stuart's  V.  A.  C.  Rep.,  p.  132. 
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6.  Death  of  the  mafiter,  and  substitution  of  the  mate  in  his  place,  does  not 
operate  as  a  disoharge  of  the  seaman.^ Vios  Admiralty  Court. — Black,  J. — Tht 
"  Brwmnoick;'  1  Stuart's  V.  A.  C.  Rep.,  p.  139. 

7.  Change  of  the  oveners  by  the  sale  of  the  ship  at  a  British  port  does  not 
determine  a  subsisting  contract  of  seaman,  and  entitle  them  to  wages  before 

the  termination  of  the  voyage Vice  Admiralty  Court — Black,  J. — The^Seoiia^" 

1  Stuart's  V.  A.  C.  Rep.,  p.  160. 

8.  Imprisonment  of  a  seaman  by  a  stranger  for  assault,  does  not  entitle  him 
to  recover  wages  during  the  voyage  and  before  its  termination. — ^Vige  Admiraltt 
Court Black,  J The  «  General  Hewitt,''  1  Stuart's  V.  A.  C.  Rep.,  p.  186. 

9.  The  detention  of  a  vessel  during  the  winter  by  stranding  in  the  River  Si. 
lAwrence  on  her  voyage  to  Quebec,  where  she  arrived  in  the  succeeding  spring, 
does  not  defeat  the  claim  of  the  seamen  to  wages  during  the  detention — Viok 
Admiralty  Court.— Black,  J.— 2%6  "  Factor^'*  1  Stuart's  V.  A.  C.  Rep.,  p.  183. 

10.  Seaman  going  into  hospital  for  a  small  hurt,  not  received  in  the  perfor- 
mance of  his  duty,  not  entitled  to  wages  after  leaving  the  ship. — ^Viob  Admiralty 
Court Black,  J The  "  Ross,''  1  Stuart's  V.  A.  C.  Rep.,  p.  216. 

11.  Where  a  voyage  is  broken  up  by  consent,  and  the  seamen  continue  under 
new  articles  on  another  voyage,  they  cannot  claim  wages  under  the  first  articlei 
subsequent  to  the  breaking  up  of  the  voyagc^-Vics  Admiralty  Court. — Blase,  J. 
^The  "  Sophia;'  I  Stuart's  V.  A.  C.  Rep.,  p.  219. 

12.  In  cases  arising  out  of  the  abrupt  termination  of  the  navigation  of  the 
St  Lawrence  by  ice  and  a  succession  of  storms,  in  the  end  of  November,  seamen 
shipped  in  England,  on  a  voyage  to  Quebec  and  back  to  a  port  of  discharge  in 
the  United  Kingdom,  are  entitled  to  have  provision  made  for  their  subsistence 
during  the  winter,  or  their  transportation  to  an  open  seaport  on  the  Atlantic, 
with  the  payment  of  wages  up  to  their  arrival  at  such  port.  The  master  is  not 
at  liberty  to  discharge  the  crew  in  a  foreign  port  without  their  consent;  and  if 
he  do,  the  maritime  law  gives  the  seamen  entire  wages  for  the  voyage,  with  the 
expenses  of  return.  Circumstances,  as  a  semi-naufragiumf  will  vest  in  him  an 
authority  to  do  so,  upon  proper  conditions;  as  by  providing  and  paying  for  their 
return  passage,  and  their  wages  up  to  the  time  of  their  arrival  at  home.  It  is  for 
the  Court  to  consider  what  would  be  more  just  and  reasonable;  as  whether  wagei 
are  to  be  continued  till  the  arrival  of  the  seamen  in  England,  or  expenses  paid 
to  the  nearest  open  comoiercial  port,  say  Boston,  or  until  the  opening  of  the  navi- 
gation of  the  St  Lawrence — ^Vicb  Admiralty  Court. — Black,  J. — The  "  Jane^'  1 
Stuart's  V.  A.  C.  Rep.,  p.  256. 

13.  Articles  not  signed  by  the  master,  as  required  by  the  General  Merchant 
Seamen's  Act.,  l7-8  Vict.',  c.  112,  s.  2)  cannot  be  enforced.— Vice  Admiralty  Court. 
—Black,  J.— The  "  Ladi/  Seaton,"  I  Stuart's  V.  A.C.  Rep.,  p.  260. 

14.  Three  of  the  promoters  shipped  on  a  voyage  from  Milford  to  Quebec  and 
back  to  London,  the  eight  remaining  promoters  shipped  at  Quebec  on  the  return 
voyage ;  and  all  had  signed  articles  accordingly.  The  ship  came  in  ballast  to 
Quebec,  and  after  taking  in  a  cargo  sailed  from  Quebec  on  the  return  voyage, 
and  was  wrecked  in  the  River  St  Lawrence,  and  abandoned  by  the  master  as  t 
total  loss.  Held  : — lo  That  the  seamen  who  shipped  at  Milford  were  entitled  to 
wages  for  services  on  the  outward  voyage  from  Milford  to  Quebec  and  one  half 
the  period  that  the  vessel  remained  at  Quebec,  notwithstanding  that  the  outward 
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▼ojrage  was  made  in  ballast;  2o  that  the  seamen  who  shipped  at  Quebec,  having 
abandoned,  were  not  entitled  to  claim  wages  ;  3o  In  cases  of  wreck  the  claim  of 
the  seaman  upon  the  parts  saved  is  a  claim  for  salvage  and  the  quaniumi^  regu- 
lated by  the  amount  which  would  have  been  due  for  wages. — Vior  Admiralty 
Court.— Black,  J The  "Isabella,''  1  Stuarfs  V.  A.  C.  Rep.,  p.  281. 

15.  Seamen  brought  to  Quebec  under  articles  of  agreement  in  which  the 
engagement  is  thus  expressed : — "  The  several  persons  whose  names  are  hereto 
"  subscribed  hereby  agree  to  serve  on  board  the  said  ship  in  the  several  capacities 
"  expressed  against  their  respective  names  on  a  voyage  from  the  port  of  Liverpool 
*'  to  Constantinople,  thence  (if  required)  to  any  ports  or  places  in  the 
•'  Mediterranean  and  Black  Seas  or  wherever  freight  may  offer,  with  liberty  to 
"  call  at  a  port  for  orders,  and  until  her  return  to  a  final  port  of  discharge  in  the 
"  United  Kingdom,  or  for  a  term  not  to  exceed  twelve  months  '* — are  entitled  to 
and  can  sue  for  their  wages  in  Quebec  and  cannot  be  compelled  to  return  on  the 
ship  to  a  final  port  of  discharge  in  the  United  Kingdom. — Vicb  Admiraltv  Court. 
—Black,  J.— The  "  Varunaj''  5  L.  C.  R.,  p.  312. 

16.  Freight  is  the  mother  of  wages  and  if,  during  the  voyage,  the  vessel 
becomes  a  total  loss^  the  seamen  cannot  recover  wages  and  consequently  the 
liability  of  a  third  party  to  pay  them  their  wages  will  cease.  (The  contract  alleged 
in  this  case  was  entered  into  previous  to  the  passing  of  the  Merchant's  Shipping 
Act,  1854, 17-18  Vict.  cap.  104.)— C.  R — Bernier  vs  Langloisj  5  L.  C.  R.,  p.  425. 

17.  Under  the  provisions  of  the  Merchant's  Shipping  Act,  1854  (17-18,  Vict., 
cap.  104)  a  seaman  who  has  contracted  and  signed  articles  for  a  voyage  to  British 
North  America  and  back  to  a  final  port  of  discharge  in  the  United  Kingdom,  Ls 
entitled  to  recover  for  wages  here,  on  the  gi'ound  of  apprehension  of  danger  to 

life  in  consequence  of  the  unseaworthiness  of  the  vessel Vice  Admiralty  Court. 

—Bi^ACK,  J The  "  Pilot,"  8  L.  C.  R.,  p.  99. 

18.  Where  the  seamen  shipped  for  a  voyage  from  Shields  to  Barcelona, 
thence  to  any  other  port  or  ports  in  the  Mediterranean,  Black  Sea,  Sea  of  Azof 
OP  any  port  or  ports  on  the  coast  of  Africa,  West  Indies,  South  America,  United 
States  or  British  North  America,  from  thence  to  a  port  of  final  discharge  in  the 
United  Kingdom  or  continent  of  Europe,  the  voyage  to  terminate  in  the  United 

Kingdom  and  not  to  exceed "  and  the  ship  went  from  Shields  to  Barcelona 

and  thence  to  Quebec,  to  load  for  a  final  port  of  discharge  in  England,  it  was  held: 
lo.  That  no  right  of  action  accrued  to  such  seamen  for  wages  in  Quebec  and  that 
the  Court  had  no  jurisdiction  in  such  action  under  the  provisions  of  the  17-18 
Vict.,  cap.  104,  sec.  190,  the  voyage,  according  to  the  contract,  not  terminating  at 
Quebec.    2o.  That  it  is  not  essentially  necessary  to  insert  the  probable  duration 

of  the  voyage  in  the  mariner's  contract — Vice  Admiralty  Court Black,  J 

The  "  Brilish  Tar:\  8  L.  C.  R.,  p.  272. 

19.  An  agreement  entered  into  by  the  master  of  a  vessel  with  his  crew, 
subsequent  to  the  execution  of  the  mariner's  contract,  to  discharge  and  pay  their 
wages  at  a  port  other  than  and  previous  to  the  ship'8  arrival  at  her  final  port  of 

discharge,  is  not  binding  upon   him Police  Court — Maguire,  J The    "  Wins- 

cales  ",  8  L.  C.  R.,  p.  350. 

20.  Where  the  description  of  the  voyage  in  the  shipping  articles  is  as  one 
to  the  United  States,  it  was  held  to  be  a  good  description  and  that  more  general 
terms  following  are  to  be  construed  as  subordinate  to  the  principal  voyage  in  the 
exceeding  terms  and  are  to  be  restricted  to  a  reasonable  distance  from  the  United 
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States,  under  the  terms  ^'  nature  of  the  voyage  "  in  the  Merchants  Shipping  Act 

of  1854 Where  the  voyage  in  the  shipping  articles  is  described  as  one  to  North 

America  and  South  America,  such  description  is  too  indefinite  to  answer  the  lead- 
ing purposes  for  which  the  words  were  framed  under  the  words  "  nature  of  tiie 

voyage"  in  the  Merchant  Shipping  Act,  1<S54 — Vice  Admiralty  Court Black, 

J The  "  Maraihan;'  10  L.  C.  R.,  p.  356. 

21.  As  seamen  have  a  lien  and  a  right  in  rem  for  their  wages,  the  registered 
owner  was  liable  for  wages  accrued  up  to  the  date  of  purchase. — Smith,  J.— 
Ex  parte  Warner,  11  L.  C.  R.,  p.  115. 

22.  By  the  general  law,  as  well  as  under  the  provisions  of  the  Merchants 
Shipping  Act,  desertion  from  the  ship  in  the  course  of  the  voyage  is  held  to  be  a 
forfeiture  of  the  antecedent  wages  earned  by  the  party  deserting.  An  entry  of 
the  desertion  in  the  official  book  is  deemed  sufficient  proof,  unless  the  seaman  can 
show  to  the  satisfaction  of  the  Court  that  he  has  sufficient  reasons  for  leaving  the 
ship.  Costs  are  not  usually  decreed  in  Courts  of  Admiralty  against  seamen  who 
are  unsuccessful  in  their  suits.  A  decree  for  costs  would,  in  most  cases,  subject 
the  seamen  to  imprisonment  without  being  productive  of  any  real  advantage  to 

the  other  party Vice  Admiralty  Court — Black,  J The  *'  Washinyton  Irvingj^- 

13  L.  C.  R.,  p.  123. 

23.  In  actions  for  wages  by  foreign  seamen  against  the  master  of  their  vessel, 
a  foreign  ship,  the  evidence  of  the  master  as  to  the  validity  of  the  ship's  articles 
and  the  nature  of  the  law  under  which  they  were  made,  will  be  admitted.  In  a 
voyage  such  as  mentioned  in  the  ship's  articles,  Russian  seamen  are  bound  to 

remain  by  the  vessel  until  discharged  at  the  port  of  final  discharge Taschbreau, 

J Patez  V8  Klein,  13  L.  C.  R.,  p.  433. 

239T*  The  master  is  bound  to  see  that  the  ship  is  properly 
furnished  and  prepared  for  the  voyage,  but  if  the  owners  or  ship  s- 
husband  be  present  at  the  place,  the  master  cannot,  without  spiicial 
authority,  cause  extraordinary  repairs  to  be  made  upon  the  ship,  or 
buy  sails,  cordage  or  provisions  for  the  voyage  nor  borrow  money  for 
that  purpose  ;  subject  to  the  exception  contained  in  article  2604.— C, 
C,  2395 ;  1  Valin,  liv.  2,  tit.  1,  art.  17,  18,  pp.  439,  440  ;  Maclachlan. 
131,  132,  133  ;  1  Bell,  (5th  Edit.),  524,  525.     [III.  301.] 

239H.  He  is  bound  to  sail  on  the  day  appointed  and  to  pursue 

his   voyage   without  deviation  or  delay,  subject   to  the   conditions 

contained  in  the  title  Of  Afreightraent.—C.G.,  2410,  2411,  2426,2444, 

2447,  2448,  and  authorities  cited  there ;  C.  Com.  238.     [III.  301.] 

DECISIONS  :~1.  The  law  imposes  a  duty  on  the  owner  of  a  vessel  whicb 
carries  freight  to  proceed  without  unnecessary  deviation  in  the  usual  course.  It 
is  the  duty  of  shipmasters  to  assist  ships  in  distress  at  sea  and  for  that  purpose 
a  vessel  may  go  out  of  her  regular  course  and  it  is  not  such  a  deviation,  but, 
after  having  rescued  those  on  board,  the  shipmaster  has  no  right  to  risk  his  own 

freight  to  render  salvage  services  — ^Tasciirrkau,  J Tarr  vs  Desjardinsj  13  L  C. 

K.,  p.  394. 
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2.  Where  there  was  a  deviation  in  the  voyage  from  that  stated  in  the  ship- 
ping articles,  occasioned  by  a  return  to  the  port  of  Quebec  not  specitied  in  them, 
the  engagement  of  a  seaman  was  terminated,  as  there  was  then  no  subsisting  con- 
tract, and  a  plea  to  the  jurisdiction ,  alleging  a  subsisting  voyage,  under  the  149th 
section  of  The  Merchant  Shipping  Acl,  1854,  which  enacts  that,  '*  no  seaman  who 
''  is  engaged  for  a  voyage,  or  engagement  to  terminate  in  the  United  Kingdom,  is 
"  entitled  to  sue  in  any  Court  abroad  for  wage-',*'  overruled.  Qnccre  : — How  far  can 
an  engagement  of  a  seaman,  void  from  not  stating  the  nature  of  the  voyage,  as 
required  by  The  Merchant  Shipping  Act,  1854,  be  considered  as  operative  under 
a  subsequent  act  (Merchant  Shipping  Act,  1873)  which  admits,  instead,  a  state- 
ment of  the  maximum  period  of  the  voyage  and  the  ports  and  places  (if  any)  to 
which  it  is  not  to  extend? — Vice  Admiralty  Court — The  "  Laiona,*^  2  Stuart's  V. 
A.  C,  Rep.  p.  203. 

3.  When  a  seaman  shipped  for  a  ^^  voyage  from  London  to  Sutherland, 
"  thence  to  Rio  Janeiro  and  any  ports  in  South  or  Niirth  America,  West  Indies, 
"  Cape  of  Good  Hope,  Indian  or  China  seas,  Australia  and  back  to  a  final  port  of 
**  discharge  in  the  United  Kingdom  or  continent  of  Europe,  between  the  Elbe 
**  and  Brest,  voyage  not  to  exceed  twelve  months  ''  and  the  ship  went  from  Lon- 
don to  Sutherland,  thence  to  Rio-Janeiro,  thence  to  the  Cape  of  Good  Hope, 
thence  to  St  Helena  and  Island  of  Ascension  and  thence  to  Quebec,  it  was  held 
that  the  articles  were  bad  as  being  vague  and  uncertain  and  that  the  voyage 
actually  performed  by  the  vessel  in  proceeding  from  the  Cape  of  Good  Hope 
across  the  Atlantic  to  the  Island  of  Ascension,  whence,  instead  of  returning  to  a 
final  port  of  discharge  in  the  United  Kingdom  or  continent  of  Europe  between 
the  Elbe  and  Brest,  ahe  recrossed  the  Atlantic  and  returned  to  the  continent  of 
America,  was  not  a  prosecution  of  the  voyage  described  in  the  articles  and  amount- 
ed, in  efiect,  to  a  deviation  under  The  Merchant  Shipping  i4c^,  1854,  section  190. — 
VicB  Admiralty  Court. — Stuart,  J. — The  "  Prince  Edward,^^  8  L.  C.  R.,  p.  293. 

4.  The  charter  party  described  the  voyage  in  writing  as  being  from 
Havana,  Cuba,  *^  to  Montreal  direct  via  the  River  St  Lawrence."  A  printed  clause 
dechired  that  the  steamship  should  "  have  liberty  to  tow  and  be  towed  and  to 
'^  assist  vessels  in  all  situations,  also  to  call  at  any  port  or  porta  for  coal  or 
^  other  supplies.^'  Held  : — ^That  the  fact  that  the  steamship  called  at  the  port  of 
Sidney,  C.  B.,  for  coal,  in  the  course  of  the  voyage,  was  not  a  deviation  therefrom 
other  than  permitted  by  the  charter  party  and  that  the  increased  premium  of 
insurance  paid  by  the  charterers  in  consequence  of  the  vessel  calling  at  Sidney 
could  not  be  deducted  from  the  freight. — Q.  B. — Peters  A  Canada  Sugar  Refining 
Co.,  31  L.  C.  J.,  p.  72,  M.  L.  R.,  2  Q.  B.,  p.  420. 

2899«  He  may,  during  the  voyage,  in  cases  of  necessity,  borrow 
money  or,  if  that  be  impossible,  sell  part  of  the  cargo  to  repair  the 
ship  or  to  supply  her  with  provisions  or  other  necessary  things. — C. 
C,  2449,  and  authorities  cited  there  ;  C.  Com.,  234  ;  Pardessus,  Di\ 
6Wi.,n.  606  ;  1  Bell,  (oth  Edit.),  525,  528,  536  :  3  Kent,  173  ;  Abbott, 
274,  275  ;  Tudor,  Merc.  Law,  66.     [III.  301.] 

2400.  He  cannot  sell  the  .ship  without  special  authority  from 
the  owners,  except  in  case  of  inability  to  prosecute  the  voyage,  and 
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manifest  and  urgent  necessity  for  the  sale. — Abbott,  11,  12,  14  ;  Mac- 
lachlan,  148,  149,  150  ;  1  Bell,  (5th  Edit.),  536  ;  C.  Com.,  237  ;  3  Kent. 
174, 175  ;  Tudor,  Merc.  Law,  67,  68  ;  Gontrdb,  1  Valin,  tit.  Du  Capi- 
taine,  art.  19,  pp.  441,  443,  445.     [III.  301.] 

SMOl*  The  master  has  all  the  authority  over  the  seamen  and 
other  persons  in  the  ship  including  the  passengers,  which  is  necessary 
for  its  safe  navigation,  management  and  preservation,  and  for  the 
maintenance  of  good  order. — Ord.  de  la  Mar,  liv.  2,  tit.  1,  art  22  ;  1 
Valin,  449,  450  ;  Casaregis,  disc.  136,  n.  14  ;  Abbott,  129,  130, 160  ; 
Maclachlan,  182  et  seq.:  Pardessus,  Dr.  Com.,  nn.  638,  697.   [Ill  301.] 

DECISIONS  :— I.  The  arrest  ami  imprisonment  of  a  seacoan  in  a  foreign  port, 
and  the  sending  him  home  by  the  public  authorily  as  a  prisoner  charged  with  an 
indictable  offence,  does  not  necessarily  constitute  a  bar  to  a  claim  for  wages  for 
the  voyage.  Such  proceedings  do  not  preclude  the  Court  from  inquiring  into  the 
merits  of  the  case,  and  making  such  a  decree  as  the  justice  of  the  case  requires. 
The  master  is  not  ordinarily  justified  in  dissolving  the  contrcust  of  a  seaman,  and 
discharging  him  for  a  single  fault,  unless  it  is  of  a  high  and  aggravated  character. 
The  causes  for  which  a  seaman  may  be  discharged  are  ordinarily  such  as  amount 
to  a  disqualification,  an^i  show  hitn  to  be  an  unsafe  and  unfit  man  to  have  on 

board  the  vessel — Maine  Distiuct Ashbr-Wark,  J Smith  vs  Treat,  2  R.  de 

Ij.,  p.  91. 

2.  In  an  action  against  the  captain  of  a  ship  chartered  by  the  £.  J.  C,  foran 
assault  and   false  imprisonment, — a  justification  on   the  ground  of  mutinous 

disobedient  and  disorderlv  behiviour  su%tained Viok  Admiraltv  Court ^Kbrr, 

J The  "  Goldslream,'^  Stuart's  Rep.,  p.  518. 

3.  A  steward  displaced  and  punished  without  cause  is  not  bound  to  wrve 
as  cook,  and  may  recover  his  wages.  A  demand  for  a  watch,  &c.,  taken  by  the 
master  fioui  the  seaman's  chest  may  be  joined  to  the  demand  for  wages.  Ten 
pounds  sterling  damages  decreed  to  a  steward  for  assault  committed  upon  him 

by  the  master,  without  cause. — Vice  Admiralty  Court Black,  J 2%«  "  iSaroA," 

1  Stuart's  V.  A.  C.  Rep.,  p.  89. 

4.  The  Admiralty  has  jurisdiction  of  personal  torts  and  wrongs  committed 
on  a  passenger  on  the  high  sea,  by  the  master  of  the  ship.    Unless  in  cases  of 

necessity,  the  master  cannot  compel  a  passenger  to  keep  watch Vicb  Admiraltt 

Court — Black,  J. — The  "  Friends;^  1  Stuart's  V.  A.  C,  Rep.  p.  118. 

5.  Where  a  second  mate  is  raised  to  th(^  rank  of  chief  mate  by  the  master 
during  the  voyage,  he  may  be  reduced  to  his  old  rank  by  the  master  for  incom- 
petency! and  thereupon  the  original  contract  will  revive- — Vice  Admiralty Corur. 
—Black,  J The  "  Lydia;^  I  Stuart's  V.  A.  C.  Rep.,  p.  136. 

SMtOSJ.  He  may  throw  over  board  a  part  or  the  whole  of  the 
cargo  in  cases  of  imminent  danger  and  when  necessary  for  the  pre- 
servation of  the  ship.— -Jf' L.  1,  De  lege  Rhodid  de  jactu  ;  Ord.  de  la 
Mar.,  liv.  3,  tit.  8,  art.  1  :  2  Valin,  188  ;  C.  Com.,  410 ;  Pai-dessus,  Dr. 
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rW.,  n.  734  ;  Maclachlan,  142  ;  Abbott,  part.  4,  ch.   10,  pp.861    et 
aeq.    [111.303.] 

2408*  The  rights,  powers  and  obligations  of  the  owners  and 
of  the  master  with  respect  to  the  ship  and  cargo  are  fnrth(*r  declared 
in  the  titles  Of  Affreightment  and  Of  Insurance. 

The  rules  concerning  the  master's  powers  to  hypothecate  tlie 
ship  or  cargo  are  declared  in  the  title  Of  Bottomry  avd  Respondent ia. 
— C.  C,  2408,  2420,  2603,  2604.     [IIT.  303.] 

5M04,  The  special  duties  of  masters,  with  respect  to  the  keeping 
of  o£SciaI  log-books  and  in  other  matters  not  herein' provided  for,  the 
engagement  and  treatment  of  seamen,  the  payment  and  disposal  of 
their  wages  and  their  discharge  are  regulated  by  the  provisions  con- 
tained respectively  in  the  act  of  the  imperial  parliament  intituled  : 
The  Merchant  Shipping  Act,  1854,  and  the  act  of  the  parliament  of 
Canada,  intituled  :  *'  An  act  respecting  the  shipping  of  seamen.. — The 
Merchant  Shippincf  Act,  1854,  part.  3,  18-19  Vict.,  c.  91  ;  25-26  Vict, 
c.  63 ;  C.  S.  L.  C,  c.  55.     [III.  303.] 

Araendvient  : — Article  2404,  repealed  hy  the  Federal  Act,  36 
Victoria,  chapter  129,  section  5,  .should  be  replaced  by  the  following 
article  : 

"  !^04»  The  special  duties  of  masters,  with  respect  to  the  keep- 
ing of  official  log-books  and  in  other  matters  not  herein  provided  for, 
the  engagement  and  treatment  of  seamen,  the  payment  and  disposal 
of  their  wages  and  their  discharge  are  regulated  by  the  provisions 
contained  respectively  in  the  Imperial  law  respecting  merchant  ship- 
ping and  in  the  Federal  acts  respecting  the  shipping  of  seamen. 
R.  S.  C,  cc.  74  and  75.— R.  S.  Q.,  art.  6264. 

240K.  Wages  not  exceeding  ninety-seven  dollars  and  thirty- 
three  cents  due  to  any  seamen  for  service  in  a  vessel  registered  in  or 
belonging  to  Lower  Canada  may  be  recovered  before  two  justices  of 
the  peace  in  the  manner  and  according  to  the  rules  and  forms  pras- 
cribed  in  the  act  intituled  :  An  act  respecting  the  reco'oery  of  seamen's 
wages  in  certain  cases, — C.  S.  L.  C,  c.  57.     [III.  303.] 

Amendment  : — Article  2405,  repealed  by  the  Federal  Act,  36 
Victoria,  chapter  129,  section  5,  should  be  replaced  by  the  following 
article  : 
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"  240IS*  Wages  not  exceeding  two  hundred  dollars  due  to  anj^ 
seaman  for  service  in  a  vessel  registered  in  Canada,  may  be  recovered 
in  a  summary  manner  before  any  judge  of  the  Superior  Court,  any 
judge  of  the  sessions  of  the  peace,  any  stipendiary  magistrate,  any 
police  magistrate,  or  any  two  justices  of  the  peace,  in  the  manner  and 
according  to  the  rules  prescribed  in  the  Federal  acts  respecting  the 
engagement  of  seamen."     R.  S.  C,  cc.  74  and  75. — R.  S.  Q.,  art.  6264. 

DECISIONS  : — I.  Under  the  provisions  of  the  Merchant  Shipping  Act  of 
1854,  a  seaman  cannot  institute  proceedings  for  the  recovery  of  his  wages  in  the 

Superior  Court,  though  process  begin  by  capias. — ^C.  R Smith  vs  Wright,  6  L  C. 

R.,  p.  460. 

2.  The  Inspector  and  Superintendent  of  Police  for  the  City  of  Montreal  has 

the  same  power  as  two  justices  of  the  Peace — Smith,  J Ex  parte  Warner ,  11 

T*  C.  R.,  p.  116. 

3.  Tout  matelot  engage  a  bord  d'une  goelette  naviguant  sur  les  eaux  inte- 
rieures  du  Canada  peut  poursuivre  aes  gages  devant  un  juge  des  sessions  de  la 
paiz,  mais  dans  ce  cas  11  faut  prouver  que  la  goelette  est  duement  enregistree 
suivant  Facte  34-35  Vict.,  cap.  1 10,  la  preuve  d'une  licence  accordee  par  la  Com- 
mission du  Havre  n'etant  pas  suffisante  pour  ^tablir  la  juridiction.^— Srssions  dr 
LA  Pa IX. — Chauvead,  J. — Tremblay  vs  Lamothe,  7  Q.  L.  R.,  p.  294. 

3400.  Prescription  does  not  begin  to  run  against  the  claim  of 
seamen  for  their  wages  until  after  the  expiration  of  the  voyage:— 
Pothier,  Louage  Mar.,  228.     [III.  303.] 

DECISIONS  :~1.  The  prescription  established  by  the  127th  article  of  the 

Custom  of  Paris  does  not  apply  to  seamen's  wages — Moxk,  J Barbeau  vs  Grant* 

4  L.  C.  J.,  p.  297. 

2.  In  an  action  for  wages  as  purser  of  a  steamer,  the  plea  of  prescription 
of  six  years  under  the  10-11  Vict.,  cap.  11  is  a  good  plea  and  no  interruption  of 
prescription  is  made  out  by  proving  that  the  Defendant  said  to  the  Plaintiff 
that,  if  anything  were  found  to  be  due  to  him,  it  would  be  paid. — Mondblgt,  J.— 
Stroiher  vs  Torroncej  8  L.  C.  R-,  p.  302. 
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TITLE  THIRD 


OF  AFFREIGHTMENT. 


CHAPTER  FIRST. 


(JEXERAL-  PROVISIONS. 


240T*  Contracts  of  affreightment  are  either  by  charter-party, 
or  for  the  conveyance  of  goo<is  in  a  general  ship. — 1  Valin,  p.  618  : 
Pothier,  GItarte-partie  nn.  8,  4  ;  Smith,  Merc.  Law,  p.  299  :  Abbott, 
Shipping,  pp.  90,  168,  233.     [III.  303.] 

5840S.  The  contract  may  be  made  bj^  the  owner  or  the  master 
of  the  ship  or  by  the  ship*s-husband  as  agent  of  the  former. 

If  made  by  the  master,  it  binds  himself,  and  also  the  owner  of 
the  ship  ;  unless  it  is  made  at  a  place  where  the  owner  or  ship's- 
husband  is  present,  and  they  disavow  the  contract,  in  which  case  it 
binds  the  master  only. 

K  the  ship  be  hired  by  a  party  who  sub-lets  it,  he  is  subject  in 
contracts  of  affreightment  to  the  same  rules  as  if  he  were  owner. — ff 
L  1,  §§7,  15,  De  eocercitorid  actlone  ;  Domat,  liv.  1,  tit.  16,  sec.  3,  nn. 
2,  3  ;  Ord.  de  la  Mar.,  liv.  3,  tit.  1,  art.  2  ;  1  Valin,  pp.  621,  622  ;  Ab- 
bott, Shipping,  pp.  90,  91,  92,  172  ;  3  Kent,  (7om.  p.  162  ;  Story. 
Agency,,  nn.  35,  3,  116,  118  ;  Smith,  Merc.  Law,  p.  299  ;  Pothier,  CL- 
part.,  nn.  19,  46,  47,  48  ;  C.  Com.,  232  ;  2  Boulay-Paty,  pp.  50,  54,  55, 
56  ;  3  Pardessus,  165  ;  Maclachlan,  164  to  166  ;  1  Bell,  Gom.  (5th  Edit.), 
504.     [III.  303.] 

2409.  The  ship,  with  her  equipments,  and  the  freight  are 
bound  to  the  performance  of  the  obligations  of  the  lessor,  and  the 
cargo  to  the  performance  of  the  obligations  of  the  lessee,  or  freighter. 
— Cleirac,  art.  2  des  JugeiiienU  d'Oleron,  n.  3,  p.  86,  and  art.  18,  tit. 
De  la  Navigation  des  rivieres,  p.  597  ;  Valin,  Ord,  de  la  Mar.,  art.  11, 


478      Of  afreightiiien^. — General  provisions. — Art.  SilO-^ilS. 

pp.  629,  630  ;  Abbott,  Ship.,  pp.  204,  205  ;  C.  Com.,  art.  191,  280 
[III.  305.] 

DECISION  : — Goods  on  freight,  when  landed  on  a  wharf,  are  delivered,  bat 
they  cannot  be  removed  from  thenoe  without  the  master's  consent  until  the 
freight  be  paid,  for  he  has  a  lien  for  his  freight  upon  the  whole  of  his  oargO/— K. 
B. — Patterson  vs  Davidson^  2  R.  de  L.,  p.  77. 

See  also  oases  noted  at  C.  C.  2428  and  2442. 

5MHO.  If  before  the  departure  of  the  vessel  there  be  a  declara- 
tion of  war  or  interdiction  of  trade  with  the  country  to  which  she  is 
destined,  or  by  reason  of  any  other  event  of  irresistible  force,  the 
voyage  cannot  be  prosecuted,  the  contract,  is  dissolved,  without  either 
party  being  liable  in  damages. 

The  expense  of  loading  and  unloading  the  cargo  is  borne  by  the 
freighter. — 1  Valin,  tit.  CL-parL,  art.  7,  p.  626  ;  Pothier,  Ch.-part.,  n. 
98,  99  ;  C.  Com.,  276  ;  Abbott,  Ship.,  p.  426  ;  3  Kent,  pp.  248,  249  :  2 
Boulay.Paty,  pp.  288,  289.     [III.  305.] 

JMIII.  If  the  poi-t  of  destination  be  closed,  or  the  ship  detained 
by  irresistible  force,  for  a  time  onlj^  the  contract  subsists  and  the 
master  and  freighter  are  mutually  bound  to  await  the  opening  of  the 
port  and  the  liberation  of  the  ship  ;  without  either  of  them  being 
entitled  to  damages.  The  rule  applies  equally  if  the  obstruction 
arise  during  the  voyage  :  and  no  increase  of  freight  can  be  demanded. 
— 1  Valin,  tit.  Ch.-part.,  art.  8  ;  Pothier,  Ch.'part.  n.  100 ;  C.  Com.,  277 ; 
Abbott.  Ship,  pp.  427,  428  ;  3  Kent,  p.  249.     |III.  305.] 

55412.  The  freighter  may  nevertheless  unload  the  goods  during 
the  detention  of  the  ship  for  the  causes  stated  in  the  last  preceding 
iirticle  ;  subject  to  the  obligation  of  reloading  after  the  obstruction 
has  ceased,  or  of  indemnifying  the  lessor  for  the  full  freight ;  unless 
the  goods  are  of  a  perishable  nature  and  cannot  be  replaced,  in  which 
case  freight  is  due  only  to  the  place  of  the  dischai-ge. — 1  Valin,  tit 
Ch.-part.,  art.  9,  p.  628  ;  Pothier,  CL-paH.,  nn.  101,  102  ;  C.  Com., 
278  ;  Abbott,  Ship.,  pp.  428,  429  ;  3  Kent,  p.  249  ;  3  Pardessus,  n.  714, 
p.  182.     [III.  305.] 

1$413*  Contracts  of  affreightment  and  the  obligations  of  the 
parties  under  them,  are  subject  to  the  rules  relating  to  carriers  con- 
tained in  the  title  Of  Lexise  and  Hi/re,  when  these  are  not  inconsistent 
with  the  articles  of  this  title.     [III.  305.] 


Of  chartei''party.—Art  %UJf.  479 

DECISIONS  : — 1.  Several  packages  of  goods  were  shipped  from  London  to  a 
merchant  at  QuebeC|  where  upon  the  arrival  of  the  vessel  and  after  delivery  of 
the  packages,  it  was  ascertained  that  some  of  the  goods  were  missing  from  one  of 
the  packages.    Notice  not  having  been  given  until  several  months  afterwards,  it 

was  thereupon  KM  that  the  master  was  not  responsible  for  the  deficiency. 

Court  of  Appeals. — Swinburne  &  Massue,  Stuart's  Hep.,  p.  569. 

2.  In  geAeraly  a  consignee  who  complains  of  short  delivery  or  damage  of 
goods  ought  at  once  to  protest,  in  order  that  the  disputed  facts  may  be  investi- 
gated.— in  general,  a  survey  ought  to  be  had  without  delay,  upon  goods  delivered 
in  a  damaged  state,  and  this  after  notice  to  the  parties  interested,  especially  in 
cases  where  the  consignee  intends  to  retain  the  goods. — In  the  case  in  question, 
as  the  Respondents  were  not  bound  and  did  not  intend  to  keep  the  goods  and  as 
the  extent  of  the  loss  could  be  rightly  ascertained  by  a  public  auction  and  as  the 
damage  was  admitted,  a  protest  and  survey  were  unnecessary,  the  onus  of  proof 
was  upon  the  Appellant  to  show  that  the  damage  was  occasioned  by  the  dangers 
of  navigation,  which  he  had  failed  to  do,  and  the  preponderance  of  evidence  was 
in  favor  of  the  Respondents Q.  £. — Gaherty  A  Torrance^  6  L.  C.  J.,  p.  313. 

3.  Where,  under  a  bill  of  lading  goods  were  '^  to  be  delivered  from  the  ship's 
^  deck  where  the  ship's  responsibility  shall  cea^e,  at  Montreal,  unto  the  Grand 
^  Trunk  Railway  Co.,  and  by  them  to  be  forwarded  thence  by  railway  to  Toronto 
^  and  there  delivered  "  to  Plaintiff,  the  provision  '^  no  damage  that  can  be  insured 
'^  against  will  be  paid  for,  nor  will  any  claim  whatever  be  admitted,  unless  made 
^  before  the  goods  are  removed,"  was  held  to  apply  to  the  removal  from  the 
ship  at  Montreal,  and  to  be  strictly  binding  on  the  consignees.  And  such  a  con- 
dition is  not  an  unreasonable  one,  and  covers  all  damage,  latent  as  well  as  appa- 
rent, and  if  any  limitation  of  the  condition  could  be  implied,  it  could  not  rea- 
sonably go  further  than  to  exclude  such  ilanmge  only  as  could  not  have  been  dis- 
covered on  an  examination  of  the  goods,  conducted  with  proper  care  and  skill  at 
the  place  of  removal.  But  a  deUy  of  several  weeks  in  making  a  claim  for  damage 
done  to  goods  on  the  sliip  would  not  of  itself  (and  apart  from  the  above  stated 

condition)  be  a  sufficient  answer  to  the  action Held  also,  that  a  bill  of  lading, 

made  in  England,  by  the  master  of  an  English  ship,  is  a  contract  to  be  governed 
and  determined  by  English  law.  That  as  to  proof  of  the  condition  of  goo  Is  when 
shipped,  there  is  no  general  rule  of  law  of  evidence  on  the  subject,  it  mustdepend 
on  the  circumstances  of  each  case  how  far  such  proof  is  necessary  and  the  case 
is  to  be  regarded  as  insufficiently  proved  without  it. — Privy  Council. — Moore  <t 
EarrUj  2  Q.  L.  R.,  p.  147, 1  App.  Cas.,  p.  318. 


CHAPTER  SECOND. 


OF   CHARTER-PARTY. 


2414,  Affreightment  by  charter-party  maj'^  be  either  of  the 
whole  ship  or  of  some  principal  part  of  it,  and  for  a  determined 
voyage  or  a  specified  time. — Pothier,  Gh.'part.,  nn.  3,  4  :  MeLclachlan, 
p.  307  ;  Abbott,  Sfdp.,  p.  168  ;  Smith,  Merc.  Law,  p.  299.     [III.  305.] 
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2415*  The  charter-party,  or  memorandum  of  charter-party, 
usually  specifies  the  name  and  burden  of  the  ship,  with  a  stipulation 
that  she  is  tight  and  staunch  and  well  furnished  and  equipped  for  the 
voyage,  It  also  contains  stipulations  as  to  the  time  and  place  of 
loading,  the  day  of  sailing,  the  rate  and  payment  of  freight,  and  the 
conditions  of  demurrage,  with  a  declaration  of  the  fortuitous  events 
which  exempt  the  lessor  from  liability,  and  such  other  covenants  as 
the  parties  may  see  fit  to  add. — 1  Valin,  tit.  Ch.-pctrt.,  art.  3,  pp.  618, 
G23  ;  Pothier,  Ch,-pavty  nn.  13  et  seq.  ;  C.  Com,,  373  ;  Abbott,  Shvp., 
pp.  172,  173;  Smith,  Merc.  Law,  pp  300,  301,  N.  C.  ;  3  Kent,  Com., 
pp.  203,  204  ;  2  Boulay-Paty.  268-9  ;  3  Pardessus,  Dr.  CoTi..,  n.  708, 
pp.  168,  170.     [III.  305.] 

DECISIONS : — 1-  The  non-performaiice  of  a  stipulation  contained  iu  a  charter- 
party  which  does  not  amount  to  a  condition  precedent,  cannot  be  pleaded  as  an 
answer  or  bar  to  an  action  of  indebitatus  assumpsit  for  the  freight. — K.  B. — Coli- 
man  vs  Hamilton^  2  R.  de  L.,  p.  74. 

2.  In  a  charter-party^  lea  avaries  de  la  mer  et  de  la  saison  were  excepted 
from  a  general  covenant  of  responsibility  for  the  chartered  vessel,  and  the 

charterer  was  held  not  to  be  answerable  for  her  loss  by  ice K.  B Foughrt  m 

Boucher  J  2  R.  de  L.,  p.  78. 

3.  If  on  a  charter-party,  in  which  a  grass  sum  is  stipulated  for  the  freight 
part  of  the  cargo  is  delivered  and  accepted,  an  action  will  lie,  pro  iantOy  for  the 
freight ;  and  damages  for  the  non-delivery  of  the  residue  of  the  cargo  cannot 
be  set  off.  They  must  be  claimed  by  an  incidental  cross-demand  or  by  a  new 
and  distinct  action. — K.  B. —  Ouay  vs  Hunter j  2  K.  de  L.,  p.  77. 

4.  In  the  absence  of  an  express  agreement,  no  demurrage  can  be  claimed 
by  the  master  of  a  vessel  detained  beyond  a  proper  time  for  loading  and  unload- 
ing. In  such  a  case,  damages  for  detention  for  more  than  the  proper  time  for 
loading,  &c ,  could  be  claimed.  Such  damages  should  be  specially  proved,  'llie 
consignee  is  not  bound  to  discharge  the  cargo  of  a  sailing  vessel,  if  such  cargo 
consists  of  grain,  according  to  the  provisions  of  the  160th  chapter  of  the  Conso> 
lidated  Statutes  of  Lower  Canada,  at  a  greater  rate  than  two  thousand  minots  j7€r 
diem, — Badgley,  J. — Marchand  vs  Renaud,  6  L.  C.  J.,  p.  119. 

5.  The  prevalence  of  a  disease  among  horses,  such  as  that  of  October,  1872, 
which  rendered  large  numbers  for  the  time  unserviceable,  is  no  defence  to  a 
claim  by  a  vessel  against  the  consignee  for  demurrage  for  delay  in  discharging 
the  cargo. — ^Torrance,  J — Lacroix  vs  Jackson^  17  L.  C.  J.,  p.  329. 

6.  A  ship  master  is  only  bound  as  to  storage  to  follow  rules  and  custom  of 
port  where  he  takes  his  cargo,  unless  there  be  an  arrangement  to  the  contnuy. 
Meredith,  C.  J.,—  Winn  vs  Pilissier^  1  R.  C,  p.  246. 

7.  Les  frais  de  surestarie  (demurrage)  sont  dus  au  proprietaire  du  vaisseaa 
sans  condition  expresse  a  ce  sujet,  lorsque  les  retards  causes  par  le  proprietaire 

de  la  cargaison  lui  ont  cause  un  dommage  i^eel Q.  B Seymour  <k  SincenneSf  1 

R.  L,,  p.  716. 

8.  A  charter-party  provided  that  the  vessel  was  to  receive  cargo  at  Quebec, 
"  on  or  before  the  10th  August  next  or  this  charter  is  cancelled."    The  vessel 
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I  amred  in  port  in  ballast,  only  on  the  momibg  of  the  1 0th,  and  no  ballast  wai 
discharged  on  that  day  ;  on  the  same  afternoon  the  ship's  agent  notified  the 
charterer,  by  protest,  that  the  ship  was  ready  for  loading  and  demanded  a  cargo, 
which  the  latter  refused  to  give,  alleging  that  the  said  ^hip  was  not  ready  to 
receive  cargo  according  to  agreement.  Held :— That  the  charter-party  had  become 
cancelled  according  to  its  terms,  the  ship  not  being  ready  to  receive  cargo  or 
fulfil  its  obligation  either  literally,  substantially,  or  according  to  the  usage  of 
trade  at  Quebec. — Meredith,  C.  J Patterson  vs  Knight,  4  Q.  L.  R.,  p.  187. 

9.  Where  a  rate  for  demurrage  was  stipulated  in  the  charter-party, — Held: 
That  only  working  days  should  be  counted  in  estimating  the  demurrage..~ToB' 
BAXCB,  J. — Hart  vs  Beard,  1  L.  N.,  p.  260. 

10.  The  stipulation  in  a  charter-party,  that  the  vessel  shall  be  loaded  with 
all  dispatch,  is  to  be  interpreted  as  meaning  according  to  the  custom  of  the  port, 
which  in  this  case  was  that  vessels  should  be  loaded  in  their  due  turn  as  reported. 
— Q.  B.— l/ord  <fc  Dunkerley,  7  L.  N.,  p.  102. 

11.  The  Appellant,  in  January  1879,  agreed  to  charter  a  steamship  for  the 
carriage  of  live  cattle  to  England,  and  the  conditions  of  the  charter  party  were 
that  the  steamship  should  proceed  to  Montreal  with  all  convenient  speed  to 
arrive  there  between  the  opening  of  navigation  in  1879,  and  thereafter  to  run 
regularly  between  Montreal  and  London,  and  to  be  dispatched  from  Montreal  in 
regular  rotation  with  other  steamers  to  be  chartered  up  to  1st  October  1879. 
Navigation  opened  at  Montreal  about  1st  May,  but  the  steamship  did  not  arrive 
there  until  5th  June,  when  the  Appellant  refused  to  load.  Held:^^\iSit  there 
was  not  a  substantial  compliance  with  the  contract  on  the  part  of  the  ship,  and 
that  the  Appellant  was  entitled  to  throw  up  the  charter-party. — Q.  ^.^^McShane 
&  Henderson,  M.  L.  R.,  1  Q.  B.,  p.  264. 

12.  That  the  Appellant,  who  by  a]  charter-party  with  the  Respondents  had 
agreed  to  load  with  cattle  at  the  port  of  Montreal  a  steamship  or  vessel  called 
the  "  Cervin  "  which  was  to  be  despatched  by  Respondents  and  to  proceed  with 
all  convenient  speed  to  the  port  of  Montreal,  to  arrive  there  at  the  opening  of 
navigation  of  1879,  had  the  right  to  consider  said  charter-p>irty  at  an  end  by 
refusing,  as  he  did,  to  load  the  steamship ''  Cervin  "  when  she  arrived  in  the  port 
of  Montreal  on  the  18th  May  1876,  navigation  having  opened  that  year  at  the 
port  of  Montreal  on  the  1st  of  May,  the  usual  time  for  it  to  open. — Q.  B. — 

MeShane  &  Hall,  4  Q.  B.  R.,  p.  330,  M.  L.  R ,  2  Q.  B.,  p.  42 LoRAyoBR,  J 27  L. 

C.  J.,  p.  187. 

13.  The  charter-party  provided  that  the  ship  was  '^  to  be  loaded  as  fast  as 
^  can  be  received  in  fine  weather,  and  ten  days  demurrage  over  and  above  the 
'*  said  lying  days,  at  forty  pounds  per  day.  The  ship  to  have  an  absolute  lien  on 
^^  the  cargo  for  all  freight,  dead  freight  and  demurrage  due  under  this  charter-party, 
"  but  charterer's  responsibility  to  cease  upon  shipment  of  the  cargo,  provided 
'^  the  cargo  be  worth  the  freight,  demurrage,  &c.,  on  arrival  at  the  port  of  dis- 
^*  charge.  Should  ice  set  in  during  loading  so  as  to  endanger  the  ship,  master  to 
"  be  at  liberty  to  sail  with  part  cargo  and  to  have  leave  to  till  up  at  any  open 
*'  port  on  the  way  homeward  for  ship's  benefit." — Held  : — Cross,  J.,  dissenting : 
«~That,  notwithstanding  the  clause  as  to  ship  having  leave  to  fill  up  at  other 
ports  on  the  homeward  voyage,  the  ship  owner  was  entitled  to  dead  freight 
owing  to  the  setting  in  of  ice  having  occasioned  the  departure  of  the  vessel  before 
the  loading  was  completed,  the  co-npletion  of  the  loading  having  been  prevented 


^ 
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by  the  fault  of  the  charterer. — Q.  B. — Lord  ds  Davison^  M.  L.  R.^  1  Q.  B.,  p.  445.— 
Confirmed  in  Supreme  Court 13  S.  C.  R.,  p.  166. 

14.  The  delay  which  occurred  in  the  loading  of  the  vessel  and  for  which 
demurrage  was  sought  to  be  recovered,  was  in  this  instance,  due  to  the  want  of 
diligence  on  the  part  of  the  lessees,  Defendants,  it  being  caused  by  the  defi- 
ciency of  coals  at  the  port  and  not  by  the  necessity  of  taking  turn  according  to 
the  custom  of  the  port — ^Privy  Council. — Elliott  A  Lord,  6  Ij.  N.,  p.  146,  R.  A. 

C,  p.  937,  27  L.  C.  J.,  p.  333 Q.  B 5  L.  N.,  p.  124,  2  Q.  B.  R.,  p.  337,  27  L.  C. 

J.,  p.  30, 

15.  The  charter  party  described  the  voyage  in  writing  as  being  froai  Havana, 
Cuba,  "  to  Montreal  direct  via  the  river  St  Lawrence.*'  A  printed  clause  declared 
that  the  steamship  should  "  have  HIterty  to  tow  and  be  towed  and  to  assist  vessels 
"  in  all  situations,  also  to  call  at  any  port  or  ports  for  coal  or  other  supplies,^^ — 
Held: — That  the  fact  that  the  steamship  called  at  the  port  of  Sydney,  C.  B.,  for 
coal,  in  the  course  of  the  voyage,  was  not  a  deviation  therefrom  other  than  per- 
mitted by  the  charter-party  and  that  the  increased  premium  of  insurance  paid  by 
the  charterers,  in  consequence  of  the  vessel  calling  at  Sydney,  could  not  be 
deducted  from  the  freight. — Q.  B. — Peters  tfc  Canada  Sugar  Refining  Oonpanyj 
M.  L.  R.,  2  Q.  B.,  p.  420,  31  L.  C.  J.,  p.  72. 

2410.  If  the  time  of  loading  and  unloading  tho  ship,  and  the 
demurrage  be  not  agreed  upon,  they  are  regulatc.^d  by  usage  — Ord.  de 
la  Mar.,  art.  4  :  1  Valin,  p.  ()24 ;  Ab]>ott,  Ship.,  pp.  227,  228  :  C.  Com.. 
274.     [III.  307.] 

DECISIONS  :— ^ee  cases  noted  at  C.  C.  2457. 

« 

24HT.  When  goods  are  put  on  board  of  a  ship  in  pursuance  of 
a  charter-party  the  master  signs  a  bill  of  lading  for  them  to  the  etfect 
mentioned  in  article  2420. — Ord.  <le  la  Mar.,  tit.  2,  art.  1  ;  1  Valin, 
pp.  ()81-2;  Pothier,  Gh.-pavt.,  n.  Hi:  AblM)tt,  Ship.,  p.  l<)8  ;  C.  C. 
2420  ;     [III.  807.] 

*Z4LVH.  If  the  whole  of  the  ship  be  leased,  but  it  be  not  wholly 
loaded  by  the  lessee,  the  master  cannot  receive  other  cargo  without 
his  consent  ;  in  case  of  any  other  cargo  being  received  the  lessee  is 
entitled  to  the  freight  of  it.— Ord.  de  la  Mar.,  tit.  3,  art.  2;  1  Valin, 
p.  641  ;  Pothier,  Gh.-parL,  nn.  20  to  24  ;  C.  Com.,  287  ;  Smith,  Merc, 
Lau\  p.  803  ;  Abbott,  Ship.,  p.  811.     [III.  307.] 


CHAPTER  THIRD. 

OF  THE  CONVEYANCE  OF  GOODS  IN  A  OENEKAL  SHIP. 

*Z4tV^»  The  contract  for  the  conveyance  of  goods  in  a  general 
ship  is  that  by  which  the  master  or  the  owner  of  a  ship  destined  for 
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a  particular  voyage  engages  separately  witli  various  persons,  uncon- 
nected with  each  other,  to  convey  their  respective  goods  according 
to  the  bill  of  lading  to  the  place  of  their  destination,  and  there  to 
deliver  them. — Abbott,  Ship,,  p.  283  ;  Smith,  Merc.  Law,  p.  305. 
[ni.  307.] 


CHAPTER    FOURTH. 

OF   THE    BILL   OF   LADING. 

K  The  bill  of  lading  is  signed  and  delivered  by  the  master 
or  purser,  in  three  or  more  parts,  of  which  the  master  retains  one ; 
the  freighter  also  kocps  one,  and  sends  one  to  the  consignee. 

Besides  the  names  of  the  parties  and  of  the  ship,  it  states  the 
nature  and  quantity  of  the  goods  shipped,  with  their  marks  and 
numbei-s  in  the  margin,  and  the  place  of  their  delivery,  the  name  of 
the  consignee,  the  place  of  shipping  and  of  the  ship's  destination,  with 
tluj  mte  and  manner  of  payment  of  the  freight,  and  primage  and 
averagt\ — 1  Valin,  tit.  Covnali^senient  art.  1,  2,  3,  pp.  631  to  634  ;  Po- 
thier,  Ch.-parU  n.  17  ;  C.  Com.,  281,  282  :  Abbott,  Ship,  234  ;  Smith 
Merc.  Lnv.  p.  30r,.     [III.  307.] 

DECISIONS: — 1.  A  bill  of  lading,  as  between  the  parties  thereto,  may  be 
explained  by  parol  testimony.  The  vendor  of  merchandise,  who  is  named  the 
consignor  in  the  bill  of  lading,  is  nevertheless  not  liable  for  the  freight  of  said 
merchandise  which  he  had  delivered  to  vendee^s  agent  before  shipment,  accord- 
ing to  contract  and  to  the  knowledge  of  the  ship's  agent — Badglky,  J. — Fowler 
vsStirliny^  3  L.  C.  J.,  p.  103. 

2.  When  a  shipper  of  goods  has  delivered  them  to  the  captain  of 
the  ship  which  is  to  convey  them  and  the  captain,  after  delivery,  refuses  to 
sign  bills  of  lading  according  to  the  custom  of  trade,  the  shipper  is  entitled  to  sue 
out  a  writ  of  revendication  to  attach  the  goods  in  the  hands  of  the  captain  as  his 
property.  After  the  captain  has  signed  bills  of  lading  and  so  far  removed  the 
shipper's  causes  of  action,  the  action  may  still  be  returned  into  court  for  the  costs 

which  have  not  been  paid Q.  B. — McCulloch  tfr  Hatfield,  7  L.  C.  J.,  p.  229,  13 

L,  C.  R.,p.  321. 

3.  A  common  carrier,  who  receives  goods  for  England  on  board  his  lighter, 
IS  not  liable  for  loss  arising  from  a  delay  in  transhipment,  owing  to  the  ocean 
ship  being  already  full,  when  the  bill  of  lading  contained  a  clause  that,  if,  from 
any  cause,  the  goods  did  not  go  forward  on  the  ship,  the  same  should  be  for- 
warded by  the  next  steamer  of  the  same  line.— Q.  B. — Torrance  &  Allan^  8  L.  C. 
J.,  p.  57. 

1^4121.  Wlien  by  the  bill  of  lading  the  delivery  of  the  goods  is 
to  be   made  to  a  person  named  or  to  his  assigns,  such  pei'son  may 
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transfer  his  right  by  endorsement  and  delivery  of  the  till  of  lading 
and  the  ownership  of  the  goods  and  all  rights  and  liabilities  in  respect 
thereof  are  held  to  pass  thereby  to  the  endorsee  ;  subject  nevertheless 
to  the  rights  of  third  persons. — C.  Com.,  281  ;  3  Pardessus,  p.  727  ; 
2  Boulay-Paty,  pp.  313,  314  ;  Abbott,  Ship.,  pp.  246,  247  ;  Smith, 
Merc,  Law,  p.  309  ;  Imp.  Stat.,  19-20  Vict.,  c.  Ill,  s.  1.     [III.  307.] 

DECISIONS: — I.  A  bill  of  lading  may  be  transferred  by  mere  delivery 
without  endorsement. — Badolbt,  J — Fowler  vs  Stirlinfff  3|L.  C.  J.,  p.  103. 

2.  Darling  purchased  a  quantity  of  bar  iron  from  Wilson's  trustees  in  Glas- 
gow. A  part  of  the  iron  was  shipped  on  boar  I  the  '*  California,*'  of  which  the 
Appellant  was  master.  The  bill  of  lading  was  made  out  in  the  name  of  Respond- 
ent, the  agent  of  Wilson's  trustees  at  Montreal.  Upon  the  arrival  of  the  iron  at 
the  latter  place,  the  Respondent  referred  the  Appellant  and  Burns  the  consignee 
of  the  ship  to  Darling  as  owner  of  th^^  iron.  Darling,  being  in  possession  of  a 
duplicate  of  the  bill  of  lading,  received  the  iron  from  the  Appellant,  who  delivered 

it  notwithstanding  that  the  Respondent  had  not  endorsed  the  bill Held : — ^That, 

under  the  circumstances,  and  notwithstanding  that  the  Respondent  had  not 
endorsed  the  bill  of  lading  to  Darling,  he,  the  Respondent,  was  not  liable  for  the 
freight  of  the  iron. — Q.  B. — Fowler  is  Meikleham^  7  L.  C.  R.,  p.  367. 

3.  Goods  were  shipped  at  Liverpool  for  Montreal  on  board  a  vessel,  whereof 
Plaintiff  was  master,  and  by  the  bill  of  lading  were  to  be  delivei  eil  to  -'  B.''  or  his 
assigns,  on  payment  of  freight.  The  bill  of  lading  was  endorsed  to  H.,  a  common 
carrier  at  M.,  with  whom  B.  h  id  a  contract  for  the  carriage  of  the  goods  in  ques- 
tion to  Toronto  where  B.  lived.  B.  paid  H.  the  amount  of  ocean  freight  on  being 
notified  of  the  arrival  of  the  goods  at  Montreal,  and  H.  presented  the  bill 
of  lading  to  the  Plaintiff,  and  received  the  goods  from  the  vessel  at  Montreal 
without  the  freight  being  exacted  from  him.  He  then  forwarded  the  goods  to  B. 
at  Toronto  and  subsequently  became  insolvent,  without  paying  the  freight. — 

Held: — ^That  B.  was  not  liable  to  the  Plaintiff  for  the  unpaid  freight Q.  B — 

Bickford  &  Kerr,  18  L.  C.  J.,  p.  169. 

4.  In  August  1880,  Reynolds  Brothers  shipped  from  Toledo  16,500  bushels 
red  winter  wheat  by  the  schooner  '^  Falmouth  "  bound  for  Kingston,  Ontario. 
The  bill  of  hiding  contained  a  marginal  note  which  read  thus,  ''  Order  Reynolds 
*'  Bros.,  notify  Crane  and  Baird,  Montreal,  P.  Q.*,  care  St  Lawrence  and  Chicago 
"  Forwarding  Co."  The  Appellants  carried  the  cargo  from  Portsmouth  to  Montreal, 
where  Respondents,  who  had  become  holders  of  said  bill  of  lading,  presented  it 
to  Appellants  for  delivery  of  the  wheat,  which  the  latter  refused,  they  having 
already  delivered  it  to  Crane  and  Baird. — Held : — That  Respondeni<s  had  noclainv 
against  Appellants,  the  latter  not  having  carried  the  cargo  of  wheat  aforesaid 
under  the  alleged  bill  of  lading,  which  became  effete  when  the  goods  were  deliv- 
ered at  Kingston — Q.  B. — St  Lawrence  &  Chicago  Forwarding  Co,  is  MoUons 
Bank,  M.  L.  R.,  I  Q.  B.,  p.  75,  4  Q.  B.  R.,  p.  16. 

5.  The  purchaser  of  a  car  load  of  barley  paid  the  price  thereof  to  the  ven- 
dor's agent,  from  whom  he  had  received  the  grain  and  who  was  moreover  named 
in  the  bill  of  lading  as  consignee.  It  was  held  that  the  bill  of  lading  constituted  a 
written  authority  to  the  consignee  to  control  the  consignment  and,  having  deliv- 
ered it,  to  receive  the  price  ;  and  his  receipt  was  a  valid  discharge  to  the  pur- 
chaser. (C.  C.  1739  and  1751) Q.  B Lambert  <k  Scott,  M.  L.  R.,  2  Q.  B.,  p.  340. 
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2422*  The  freighter  or  lessee  upon  the  signing  and  delivery  to 
him  of  the  bill  of  lading,  is  bound  to  return  the  receipts  given  by  the 
master  for  the  goods  shipped.  The  bill  of  lading,  in  the  hands  of  a 
consignee  or  endorsee,  is  conclusive  evidence  against  the  party  sign- 
ing it ;  unless  there  is  fraud,  of  which  the  holder  is  cognizant. 1  Va- 

lin,  p.  638  ;  C.  Com.,  283  ;  Abbott,  Ship.,  p.  238  ;  Maclachlan,  339, 
340  ;  Imp.  Stat,  19-20,  Vict.,  c.  111.     [Ill  307.] 

DECISION: — Le  capitaine  qui  a  signd  un  connaissement  peut  cependant 
malgre  ce  conhaissement,  qui  reconnait  que  les  marchandises  lui  ont  ^t6  remises 
en  bon  ordre,  prouver  que  i'arrimage  de  la  cargaison  fait  par  Parrimeur  des  affr6. 
teurs  est  la  cause  du  dommage — Mathieu,  J.^JBozzo  vs  Moffatt,  1 1  R.  L,  p.  41. 


CHAPTER  FIFTH. 


OF  THE  OBLIGATIONS  OF  THE  OWNER  OR  LESSOR  AND  OF  THE  MASTER. 


t23.  The  lessor  is  obliged  to  provide  a  vessel  of  the  stipulated 
burthen,  tight  and  staunch,  furnished  with  all  tackle  and  apparel 
necessary  for  the  voyage,  and  with  a  competent  master  and  a'  suffi- 
cient number  of  persons  of  skill  and  ability  to  navigate  her,  and  so  to 
keep  her  to  the  end  of  the  voyage.     The  master  is  obliged  to  take  on 

board  a  pilot,  when  by  the  law  of  the  country  one  is  required. Ord. 

de  la  Mar.,  tit.  Fret,  art.  12,  p.  653 ;  Pothier,  CL-part,  n.  30  y  Abbott, 
Ship,,  pp.  254,  257  ;  3  Kent,  Com,  pp.  203,  205,  206.     [III.  309.] 


I.  The  master  is  obliged  to  receive  the  goods,  and  carefully 
arrange  and  stow  them  in  the  ship,  and  to  sign  such  bills  of  lading  as 
may  be  required  by  the  freighter  or  lessee,  according  to  article  2420, 

upon  receiving  from  him  the  receipts  given  for  the  goods. Pothier 

CL'parL,  nn.  27,  28  ;  Abbott,  Ship.,  234  ;  Smith,  Merc.  Law   p  31 2' 
[III.  309.] 

DECISIONS  :— 1.  When  a  shipper  of  «ood8  has  delivered  them  to  the  cap- 
tain of  the  ship  which  is  to  convey  them,  and  the  captain,  after  delivery  refuses 
to  sign  bills  of  lading  according  to  the  custom  of  trade,  the  shipper  is  entitled  to 
sue  out  a  writ  of  revendication  to  attach  the  goods  in  the  hands  of  the  captain  as 
his  property.  After  the  captain  has  signed  bills  of  lading  and  so  far  removed  the 
shipper's  cause  of  action,  ihe  action  may  still  be  returned  into  court  for  the 
costs  which  have  not  been  paid — Q.  B^^McCulloch  <Jb  Hatfield^  7  L.  G.  J  p  229 
13L.C.  R.,  p.  321.  *     '    '       ' 

2.  Les  affrfiteurs  d'un  navire  qui  par  la  charte-partie,  se  sont  r6serv6  le 
droit  d'employer  un  arrimeur  pour  le  ohargement  du   vaisseau,   n'ont  pas  de 
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recours  contre  le  maitre  ou  capitaino  du  navire  j^our  les  clommages  arrives  duraot 

le  voyage  et  causes  par  le  mauvais  chargement  ou  i^absence  de  fardage Matrtcu, 

J. — Bozzo  V8  Mo  fait,  11  R.  L.,  p.  41. 

242$S.  The  goods  iDiist  not  be  stowed  on  deck  without  the  con- 
sent of  the  freighter,  unless  in  a  particular  trade  or  in  inlanrJ  or  coivst- 
ing  voyages,  where  there  is  an  (established  usage  to  that  effect.  If 
without  such  consent  or  usage  the  goods  be  so  stowed  and  are  lost  bv 
peril  of  the  sea  the  master  is  personally  liable. —  I  Valin,  tit.  Da  Capi- 
taine,  art.  12,  p.  397  :  C.  Com.,  220  ;  Abbott,  :i()G,  3«7,  n.  F  ;  3  Kent, 

206.     [III.  309.] 

DECISION: — The  master  of  a  vessel  is  responsible  for  damages  to  effects 
carried  as  a  deck  load — Q.  B — Gaheriy  <(•  Torrance,  13  L.  C.  R.,  p.  401,  6  L.  C.  J.. 
p.  313  —  Badoley,  J 4  L.  C.  J.,  p.  371. 

S420*  The  ship  must  sail  on  the  day  fixed  by  the  contract,  or, 
if  no  day  be  fixed,  within  a  reasonable  time,  according  to  circum- 
stances and  usage  ;  and  must  proceed  to  her  destination  without 
deviation.  If  by  the  fault  of  th(»  master  the  ship  be  delayed  in  her 
departure,  or  during  the  voyage,  or  at  tlie  place  of  discharge,  or  any 
loss  or  injuiy  occur,  he  is  liable  in  damages. — Ord.  de  la  Mar.,  tit. 
Fret,  art.  12 ;  1  Valin,  p.  6oO  ;  Pothier,  C/i.-part.,  n.  29  :  Abbott,  Ship., 
pp.  261,  271,  273  ;  Smith,  Mere.  Law,  p.'313  :  3  Kent,  pp.  209.  210. 

[III.  309.1 

DECISIONS  :— ^ee  cases  noted  at  C.  C.  2398  and  241:). 

2427*  The  master  is  obliged  to  exercise  all  needful  care  of  the 
cargo,  and,  in  case  of  wreck,  or  other  obstructi(»n  to  the  voyage  by  a 
fortuitous  event  or  irresistible  force,  he  is  obliged  to  use  the  diligence 
and  care  of  a  prudent  administrator  for  the  pre^^ervjition  of  the  goods, 
and  for  their  conveyance  to  the  place  of  destination,  and  for  that 
purpose  to  engage  another  ship,  if  it  l)e  necessary. — Ord.  de  la  Mar., 
liv.  3,  tit.  3,  art.  11  :  1  Valin,  pp.  (iol,  652  ;  Pothier,  Gh.-parf.,  n.  QS  : 
1  Em^rigon,  428,  429  ;  2  Boulay-Paty,  400-5  ;  3  Pardessus,  J)r.  ( V»i., 
n.  644  ;  Abbott,  Slap.,  275-0-7-8  :  Smith,  Mnr.  Law,  pp.  313,  329  ; 
3  Kent,  pp.  207,  212  ;  C.  Com.,  290.     [III.  309.] 


On  the  completion  of  the  voyage,  and  after  due  com- 
pliance with  the  laws  and  regulations  of  the  port,  the  master  is 
obliged  to  deliver  the  goods  without  delay  to  the  consignee  or  his 
assignee,  on  production  of  the  bill  of  lading  and  payment  of  the 
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freight  and  other  charges  due  in  respect  of  it. — Pothier,  Ch.-part.,  nn. 
:^5,  36  :  Abbott,  S/rip.,  p.  281  ;  Smith,  Merc.  Law,  p.  314.     [III.  309.] 

DECISIONS  : — 1.  Master  of  a  vessel  cannot  exact  payment  of  freight  before 
delivery  of  goods  upon  the  wharf. — C.  R — Beard  vs  Brown,  17  Ij.  C.  J.,  p.  15,  15 
L.  C.  J  ,  p.  136. 

2.  When  the  invoice  mentions,  in  effect,  that  the  goods  are  consigned  to 
the  party  making  the  entry,  he  will  be  held  to  be  the  consignee  of  such  goods, 
within  the  meaning  of  the  Customs  Acts,  even  although  the  bill  of  lading  of  such 
^oods  affirm  that  the  goods  are  to  be  delivered  to  other  parties  (the  owners)  or 
their  assigns. — Q.  B — Lyman  <k  BouihillUr^  7  L.  C.  J.,  p.  169. 

See  also  ca^es  noted  at  C.  C.  2409  and  2442. 

243SI*  The  goods  must  be  delivered  in   confonnitv    with    the 

terms  of  the  bill  of  lading,  and  according  to  the  law  or  n.sage  observed 

in  the  place  of  deliveiy. — 1  Valin,  tit.  Fret,  art.  17,  p.  059  :  Pothier, 

Gh.-part,  n.  40  ;  C.  Com.,  306  ;  3  Pardessus.  n.  7U),  p.  189  and  n.  727, 

p.  201  ;  Smith,  Mere.  Law,  p.  815  ;  Abbott,  Ship.,  p.  288,  n.  a.;  3  Kent, 

Com.,  p.  216.     [III.  309.] 

DECISIONS  : — 1.  Vu  Taveu  du  mandant,  qu'il  a  charge  le  mandataire  d'a- 
chet^r  pour  lui  de  tei  marchand,  telle  esp^ce  de  marchandises,  et  la  preuve  du 
chargement  des  marchandises,  par  connaissement  pris  de  la  compagnie  de 
transport,  au  moyen  duquel  le  mandant  a  re9u  la  plus  grand e  partie  de  ces  mar- 
chandises,  ii  sera  permis  au  vendeur  de  prouver,  par  le  serment  du  mandataire, 
la  quantite  vendue  et  expediee. — Sicotte,  J — Boi/er  vs  Beaupri,  3  R.  L,  p.  34. 

2.  Where  under  a  bill  of  lading  goods  "  were  to  be  delivered  from  the  ship's 
''  deck  where  the  ship's  responsibility  shall  cease,  at  Montreal,  unto  the  Grand 
"  Trunk  Railway  Co.,  and  by  them  to  be  forwarded  thence  by  railway  to  Toronto 
''and  there  delivered"  to  Plaintiff,  the  provision  <'no  damage  that  can  be  in- 
"  sured  against  will  be  paid  for,  nor  will  any  claim  whatever  be  admitted,  unless 
"  made  before  the  goods  are  removed ;  was  held  to  apply  to  the  removal  from  the 
ship  at  Montreal,  and  to  be  strictly  binding  on  the  consignees.  And  such  a  con- 
dition is  not  an  unreasonable  one  and  covers  all  damag<>,  latent  as  well  as  appa- 
rent. And  if  any  limitation  of  the  condition  could  be  implied,  it  could  not  rea- 
sonably go  further  than  to  exclude  such  damage  only  as  could  not  have  been 
discovered  on  an  examination  of  the  goods,  conducted  with  proper  care  and  skill 
at  the  place  of  removal.  But  a  delay  of  several  weeks  in  making  a  claim  for 
damage  done  to  goods  on  the  ship  would  not  of  itself,  and  apart  from  the  above 
stated  condition,  be  a  sufficient  answer  to  the  action.  Held  also,  that  a  bill  of 
lading  made  in  England  by  the  master  of  an  English  ship,  is  a  contract  to  be 
governed  and  determined  by  English  law.  That  as  to  proof  of  the  condition  of 
goods  when  shipped,  there  is  no  general  rule  of  law  or  evidence  on  the  subject ; 
it  must  depend  on  the  circumstances  of  each  case  how  far  such  proof  is  neces- 
sary, and  the  case  is  to  bo  regarded  as  insufficiently  proved  without  it. — Privy 
Council,  Moore  &  Harris^  2  Q.  L.  R.,  p.  147,  1  App.  Cas.,  p.  318. 

3.  Where  rats  gnawed  through  a  pipe,  thus  causing  water  to  flow  upon  a 
cargo  of  rice,  the  owners  of  which  sued  for  the  damages  thus  incurred.  Held : — 
That  the  damage  was  not  done  by  any  peril  or  danger  of  the  sea. — Court  of 
Appeal,  London Pandorfvs  Hamilton^  9  L.  N.,  p.  247. 
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4.  The  Plaintiff  shipped  oattle  on  a  steamer  of  the  Defendants,  the  latter 
agreeing  to  supply  them  with  water.  On  the  ninth  day  of  the  voyage  from  Port- 
land to  Liverpool;  the  ship's  rudder  broke  and  the  vessel  only  reached  Liverpool 
after  a  voyage  of  forty  nine  days.  The  captain,  to  economize  the  use  of  coal, 
stopped  condensing  water  for  the  use  of  the  cattle,  and  a  large  part  of  them  died 
in  consequence  and  the  remainder  were  rendered  of  little  value.  Held: — That 
the  accident  to  the  rudder  was  caused  by  the  perils  of  the  ^ea  and  that,  under 
the  circumstances,  the  stoppage  of  the  supply  of  water  to  the  cattle  and  the 
Plaintiff's  consequent  loss,  were  the  result  of  inevitable  accident, /f>rc«  majturt^ 
and  the  Defendant  was  not  liable — Cimon,  J — Kelly  vs  Mississippi  and  Dominion 
Shipping  Company ^  31  L.  C.  J.,  p  42. 

5.  Que  le  capitaine  qui  a  signe  un  connaissement  pent  cependant,  malgre 
ce  connaissement  qui  reconnnit  que  les  marchandises  lui  ont  et6  remises  en  bon 
ordre,  prouver  que  I'arrimage  de  la  cargaison,  fait  par  Tarrimeur  des  affreteurs, 
est  la  cause  du  dommage — Mathibu,  J. — Bozzo  vs  Moffaii^  11  H.  L.,  p.  41. 

6.  T.  and  others  were  cattle  exporters  who  shipped  100  head  of  cattle  on 
board  a  steamer  belonging  to  A.  and  others,  the  Defendants,  to  be  carried  from 
Montreal  to  Glasgow.  The  cattle  were  ordered  on  board  by  the  authorities  of  the 
vessel  about  day  break  on  the  9th  July  1885,  it  being  understood  that  the  vessel 
should  sail  before  eight  o'clock  that  morning.  Owing  to  the  lading  of  the  vessel 
not  being  completed,  she  did  not  sail  until  the  afternoon  of  that  day  and,  by 
reason  of  the  intense  heat,  21  head  of  the  cattle  died  and  the  remainder  were  so 
deteriorated  in  quality  that  they  sold  for  a  lower  price  than  they  otherwise  would 
have  brought.  T.  brought  an  action  against  A  to  recover  the  price  of  the  cattle 
which  died  and  for  the  amount  of  the  loss  sustained  through  the  deterioration  of 
the  others.  Held : — That  A.  et  aL  were  responsible  for  the  acts  of  the  master 
and  other  authorities  of  the  vessel  in  ordering  the  cattle  on  board  as  they  did  and 
that  in  so  doing  they  were  guilty  of  gross  negligence  which  caused  the  death  of 
the  cattle,  which  were  suffocated,  and  that  the  Defendants  were  therefore  liable 
for  their  price,  but  that  the  loss  from  the  deterioration  of  the  remainder  of  the 
cattle  had  not  been  proved  to  be  caused  by  the  delay  of  the  said  vessel  in  sailing. 
— ^Taschbrbau,  J»^Thompson  vs  Allan,  32  L.  0.  J.,  p.  69. 


243 D.  Whenever  any  vessel  has  arrived  at  its  destination  in 
any  port  in  Lower  Canada,  and  the  master  thereof  has  notified  the 
consignee,  either  by  public  advertisements  or  otherwise,  that  such 
cargo  has  reached  the  place  designated  in  the  bill  of  lading,  such 
consignee  is  bound  to  receive  the  same  within  twenty-four  hours  after 
notice  ;  and  thereafter  such  cargo,  so  soon  as  placed  on  the  wharf,  is 
at  the  risk  and  charges  of  the  consignee  or  owner. — C.  S.  L.  C,  c.  60. 
s.  1.  [III.  311.] 

DECISIONS: — 1.  Merchandise  imported  from  abroad  is  delivered  to  the 
consignee  when  placed  on  the  wharf,  and  is  from  thence  at  his  risk,  provided 

notice  of  the  arrival  of  his  goods  has  been  given  to  hihi.^K.  B Rivers  vs  Duncan, 

Stuart's  Rep.,  p.  139,  2  R.  de  K,  p.  75. 

2.  Where  goods  deliverable  to  ord^^r  or  assigns  are  landed  from  a  vessel 
after  the  expiration  of  the  delay  allowed  by  law  to  the  freighter  to  land  Uit 
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same,  the  captain  i8  not  liable  for  any  <lainage8  that  may  accrue  thereto  after 

they  have  been  placed  on  the  wharf. — DrvAr.  tfeMK.RRPiT[i,JJ Scott  vs  Hescroff', 

2  L.  C.  R^  p.  477. 

3.  A  consignee  of  goods  on  board  »hip  cannot  insist  upon  such  goods  being 
delivered  upon  a  lighter  provided  by  himself  before  payment  of  the  freight  due 
to  the  carrier  required  to  make  such  deliver}'.  In  the  case  of  a  ship  coming  from 
a  foreign  port,  the  landing  of  goods,  after  due  notice,  at  a  ^vharf  where  such  goods 
are  usually  landed,  is  a  good  delivery.  If,  in  such  case  the  owner  of  the  goo'ls 
willfully  refuse  to  take  charge  of  them  and  they  are  injured  by  the  inclemency 

of  the  weather,  he  must  bear  the  loss  himself. — Q.  B Jason  tt*  At/hrardj  14  L. 

C.R.,  p.  164. 

2431*  The  time  allowed  for  the  discharge  of  cargoes  consisting 
of  certain  kinds  of  merchandise  is  regulated  by  an  act  intituled  :  An 
act  respectlncf  the  di^^tcharging  of  thf  cargoes  of  vesseh.^AhiAy  s.  2. 
[111.311.] 

Amevdment  : — Article  2431  should  rea<l  as  follows  : 

"  2431*  The  time  allowed  for  the  discharge  of  cargoes  consisting 
of  certain  kinds  of  merchandise  is  regulated  by  the  laws  respecting 
the  discharging  of  cargoes  of  vessels."  C.  S.  L.  C,  o.  60  :  C.  C,  2431  ; 
R.  S.  C,  c.  90.— R.  S.  Q.,  art.  6265. 

3432*  The  owner  or  master  is  not  liable  lor  loss  or  damacre 
occasioned  by  the  fault  or  incapacity  of  any  qualified  pilot,  acting  in 
charge  of  the  ship  within  any  district  where  the  employment  of  such 
pilot  is  compulsory  by  law. — Imp.  Stat.,  17-1 S  Vict.,  c.  104,  s.  388  : 
Smith,  Merc,  Law,  p.  319.   [III.  311.] 

Amendment : — Article  2432  should  read  as  follows  : 

"  2432*  Neither  the  owner  nor  master  is  exempt  from  liability 
for  loss  or  damage  occasioned  by  the  fault  or  incapacity  of  any 
qualified  pilot  acting  in  charge  of  the  ship."  C.  C,  2432  ;  R.  S.  C, 
•c  80,  8.  57.— R.  S.  Q.,  art.  6266. 

DECISIONS  : — 1 .  Owners  of  vessels  are  not  exempted  from  their  legal  respon- 
sibility^ notwithstanding  that  their  vessel  was  under  the  care  and  management  of 

a  pilot — Vice  Admiraltt  Court. — Black,  J The*^   Cumberland,"  1  Stuart's  V. 

A.  C.  Rep.,  p.  75. 

2.  Where  a  collision  was  occasioned  by  the  improper  steering  of  a  vessel, 
the  exclusive  act  of  the  pilot,  the  owners  of  the  vessel  were  entitled  to  the 
txemption  provided  by  the  stat.  27  and  28  Vict.,  c,  13,  s.  14.  This  exemption  not 

affected  by  the  constant  employment  of  the  same  pilot  by  the  owners. Viob 

Admiralty  Codrt — Blaox,  J The  "  Hibernian,'*  2  Stuart's  V.  A.  C.  Rep.,  p.  148. 
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3.  In  case  of  collision  arising  from  negligence  or  unskilfulness  in  manage- 
ment of  ship  doing  the  injury,  the  pilot  having  the  control  of  the  ship  is  not  a 
competent  witness  for  such  ship  without  a  release ;  although  the  master  is. — Ship 
held  liable  for  collision,  notwithstanding  there  being  a  pilot  on  board. — ^Vice 

Admiralty  Court Black,  J. —  Tht  "  Lord  John  Ruttselly^   I   Stuart's  V.  A.  C. 

Rep.,  p.  190. 

4.  For  a  collision  occasioned  by  the  mismanagement  of  a  pilot  when  on 
board  and  placed  in  charge  of  a  ship  in  conformity  with  the  requirements  of  the 
law,  enforced  by  a  penalty,  the  vessel  is  not  liable.  The  mode,  the  time  and  the 
place  of  bringing  a  vessel  to  an  anchor,  are  within  the  peculiar  province  of  the 
pilot  who  is  in  charge.  It  is  the  practice  of  the  admiralty  courts  not  to  give  costs 
on  either  side,  where  the  damages  have  been  found  to  proceed  from  the  fault  of 

the  pilot  alone Vice  Admiralty  Court Bi*ack,  J The  **  Lotus,^^  2  Stuart's  V. 

A.  C.  Rep.,  p.  58,  1 1   L.  C.  R.,  p.  342. 

5.  The  owners  of  a  vessel  having  a  branch  pilot  on  board  are  only  exempt 
from  liability  for  damage  where  the  damage  is  caused,  exclusively,  by  the  negli- 
gence or  unskilfulness  of  the  pilot.  When  a  pilot  is  on  board  the  ship,  he  must  be 
actually  on  deck  and  in  charge,  to  relieve  the  owners  of  their  responsibility.  In 
case  of  collision,  arising  from  negligence  or  unskilfulness  in  management  of  ship 

doing  the  injury,  the  pilot  is  not  an  incompetent  witness  for  such  ship Vice 

Admiralty  Court Black,  J — The  *'  Courrievy^  2  Stuart's  V.  A.  C.  Rep.,  p.  91. 

6.  The  owners  of  a  vessel,  having  a  duly  licensed  pilot  on  board,  are  pro- 
tected by  the  Act  27  and  28  Vict.,  c.  13,  s.  14,  from  liability  for  damages  occa- 
sioned by  the  act  of  the  pilot.  The  pilot  in  charge  is  solely  responsible  forgetting 
the  vessel  under  way  in  improper  circumstances.  Where  the  master  ami  crew  did 
their  duty,  and  the  accident  arose  entirely  from  their  obedience  to  the  orders  of 
the  pilot,  the  owners  of  the  vessel  are  held  entitled  to  the  exemption  provided 
by  the  Act.  How  far  steam-tugs  employed  in  towing  merchant  vessels  are  bound 
to  be  subservient  to  the  orders  of  the  pilot  in  charge  ;  and  although  the  master 
of  a  tug  must,  implicitly,  obey  the  orders  of  the  pilot  of  the  vessel   in  tow,  cases 

may  occur  where  he  mRy  be  justified  in  not  doing  so Vice  Admiralty  Court. — 

Black,  J The  •'  An (j to  Saxon,''  2  Stuart's  V.  A.  C.  Rep.,  p.  117. 

7.  A  certificate  wjis  given  by  the  master  of  a  sailing  vessel  which,  while  in 
charge  of  a  pilot,  had,  by  collision  with  a  vessel  at  anchor,  caused  damage,  in 
which  certificate  it  was  stated  that  the  pilot  had  piloted  his  vessel  to  his  enure 
satisfaction.  Held : — In  a  case  of  doubt,  as  to  whether  the  master  or  pilot  was  to 
blame  for  the  collision,  that  the  certificate  was  a  subsequent  ratification  of  what 
was  done,  so  as  to  render  the  owners  of  the  sailing  vessel  liable  for  the  damage. 
— Vice  Admiralty  Court. — Black,  J — The  ^^  AbergeldiCf'  2,  Stuart's  V.  A.C.  Rep., 
p.l87. 

8.  The  owners  of  a  vessel  which  came  into  collision  with  another,  while  at 
anchor,  made  liable  for  damages,  where  the  cause  was  not,  exclusively,  the  act  of 

the  pilot Vice  Admiralty  Court Black,  J The  "  Gordon,^'  2  Stuarts  V.  A.C. 

Rep.,  p.  198. 

9.  Where  an  ocean  steamer  descending  the  river  St.  Lawrence  opposite  a 
buoy  designating  a  bend  in  the  channel  for  her  to  turn,  instead  of  doing  so, 
crossed  over  and  sunk  a  barge  in  tow  of  a  tug  steamer  on  the  opposite  side,— 
Meld : — That  the  tug  steamer  and  her  tow  were  not  to  blame  by  reason  of  an 
alleged  custom   for  ascending  vessels  to  stop  below  the   buoy,  for  descending 
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vessels  to  pass  it  first ;  and  that  if  there  \vt>re  such  a  custoiii,  it  would  afibrd  no 
excuse  lor  a  descending  steamer  coming  into  collision  if  .she  could  avoid  it.  But 
it  appearing  that  the  cause  of  collision  was  exclusively  the  act  of  the  pilot  of  the 

ocean  steamer,  exemption  from  liability  granted  to  the  owner Vick  Admiuaf.ty 

CoiRT.— Black,  J The  "  Thames  ' ,  2  Stuart's  V.  A.  C.  Rep.,  p.  222. 

10.  The  master  of  a  vessel  is  not  personally  liable  for  damages  done  by  his 
ship  to  the  Plaintiff's  wharf,  whilst  sailing  out  of  the  harbour  of  Quebec,  under 
the  management  of  a  branch  pilot  taken  on  board  in  obedience  to  the  piovisions 
of  the  12  Vict.,  caj*.  1 14,  s.  .^3.  The  presence  of  the  pilot  on  board  in  charge  and 
consequence  absence  of  responsibility  of  the  master  need  not  be  specially  pleaded, 

but  may  be  invoked  under  the  general  issue Q.  H.—Lampson  &  Smithy  9  L.  C. 

R.,  p.  60. 

1 1.  In  a  case  of  collision,  in  order  to  entitle  the  owner  to  the  benefit  of  the 
exemption  from  liability  on  the  ground  of  the  compulsory  emi  loyment  of  a  pilo% 
the  fault  must  be  exclusively  that  of  the  pilot  and  it  must  be  shown  that  the  order 
which  caused  the  <lamage  was  actually  given  by  the  pilot,  the  owner  being 
responsible  to  third  persons  for  the  obedience  of  the  master  and  crew  to  the 
orders  of  the  pilot  in  every  thing  that  concerns  his  duty  and  for  their  attention 
and  good  conduct  in  keeping  a  proper  look-out  and  informing  the  pilot  of  any 
danger  ahead  and  in  every  other  respect.  The  want  of  a  competent  and  vigilant 
look-out  exacts,  in  all  cases,  from  the  vessel  neglecting  it,  clear  and  satisfactory 
proof  that  the  misfortune  encountered  was  in  no  way  attributable  to  her  mis- 
conduct in  this  particular.  There  can  be  no  presumption  made  in  favour  of  the 
owner,  who  could  have  removed  any  presumption  one  way  or  the  other,  by  call- 
ing the  look-out  man  to  prove  the  fact,  and,  failing  to  do  so,  he  cannot  call  upon 

the  Court  to  pi  esume  that  a  proper  look-out  was  kept  on   board  such  vessel 

VrcE  Admiralty  Court Black,  J The  "  Secret  ",  17  L.  C.  R..  p.  399. 

12.  In  an  action  against  the  master  of  an  ocean  steamer,  a  branch  pilot  in 
charge  of  the  steamer  is  not  a  competent  witness  for  the  Defendant,  the  action 
being  brought  for  damage  caused  by  collision  of  the  steamer  with  a  wharf.  The 
«kmage  in  question  was  caused  by  the  negligence  and  misconduct  of  the  Res- 
pondent and  of  the  crew Q.  B. — Harbour  Commissioners  of  Montreal  <^  Grange^ 

10  L  C.  R.,  p.  259. 

13.  Where  a  vessel  passing  down  the  St.  Lawrence  in  charge  of  a  branch 
pilot,  is,  through  the  negligence  of  those  on  board,  suffered  to  come  into  collision 
with  a  vessel  at  anchor,  the  owners  of  the  former  will  be  liable  in  damages  if  it 
appear  that  its  master  and  crew  participated  in  the  negligence  of  the  pilot  which 
occasioned  the  collision.  Participation  will  be  inferred  from  the  fact  that  the  pilot 
was  not  actually  on  deck  at  the  time  of  the  collision,  and  had  left  his  post  in  the 
presence  of  the  mate  who  failed  to  keep  a  g(X)d  look-out. — Vice  Admiralty  Court. 
—Stuart,  A,— The  "  Gordon;'  18  L.  C.  J.,  p.  109. 

14.  When  a  steamship  did  not  keep  out  of  the  way  of  a  sailing  ship,  there 
being  risk  of  collision,  and  the  sailing]  ship,  by  porting  her  helm,  instead  of 
keeping  her  course,  contributerl  to  the  collision,  both  were  held  to  be  in  fault  and 
neither  entitled  to  recover  the  damage  she  sustained.  The  law  imposing  com- 
pnlsory  pilotage  having  been  repealed,  the  liability  of  ship-owners  for  the  acts  of 

the  pilot  in  charge  of  their  vessel  revived. — Vick  Admiralty  Court.— Stuart,  J 

The  *»  Charles  Chaloner  "  vs  The  "  Quebec^'  19  L.  C.  J.,  p.  201. 

For  other  cases  of  collision  see  C.  C.  2524,  2525. 
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2488.  The  owner  of  a  sea-going  ship  is  not  liable  for  the  loss 
damage,  occurring  without  his  actual  fault  or  privity  : 

1.  Of  anything  whatsoever  on  board  any  such  ship,  by  reason 

fire,  or 

2.  Of  any  gold,  silver,  diamonds,  watches,  jewels   or    precioi 
stones  on  board  such  ship,  by  reason  of  any  robbery,  embezzlemei 
making  away  with,  or  secreting  of  the  same  :  unless  the  owner 
shipper  thereof  has,  at  the  time  of  shipping  the  same,  inserted  in  h 
bill  of  lading,  or  otherwise  declared  in  writing,  to  the  master  or  o^ 
of  such  ship,  the  true  nature  or  value  of  such  articles. — Imp.  Stat, 
18  Vict.,  c.  104,  6.  503.     [III.  311.] 

Amendwevt  : — Article  2433  should  read  as  follows  : 

"  2488*  The  owner  of  a  sea-going  ship  is  not  liable  for  the  loss 
or  damage,  occasioned  to  any  goods,  wares,  merchandise  and  article  (sie) 
of  any  kind  on  board  any  such  vessel  or  delivered  to  him  for  con- 
veyance therein,  without  his  actual  fault  or  privity  or  the  fault  or 
neglect  of  his  agents,  servants  or  employees  : 

1.  By  reason  of  fire  or  the  dangers  of  navigation  ; 

2.  By  reason  of  any  defect  in  or  the  nature  of  the  goods  them- 
selver,  or  from  armed  robbery  or  other  irresistible  force  :  or 

3.  By  reason  of  any  robbery,  theft,  embezzlement,  removal  or 
secreting  of  any  gold,  silver,  diamonds,  watches,  jewels  or  precious 
stones,  money  or  valuable  securities  or  articles  of  gi'eat  value,  not 
being  ordinary  merchandise,  unless  the  true  nature  and  value  thereof 
have,  at  the  time  of  their  delivery  for  conveyance,  been  declcured  by 
the  owner  or  shipper  thereof  to  the  carrier  or  agent  or  servant  and 
entered  in  the  bill  of  lading,  or  otherwise  in  writing."  C.  C,  2434  ; 
R.  S.  C,  c.  82,  ss.  I  and  2  §  4.— R.  S.  Q.,  art.  6267. 

DECISIONS  :^1'  A  carrier  by  water  is  answerable  for  negligence K.  B. — 

Brunean  v.i  Cormiery  2  R.  de  L.,  p.  74. 

2.  A  voiturier  par  eau  is  answerable  for  the  consequences  of  his  own  ne^ 
gence.  if  therefore  he  carelessly  quits  his  ship,  and  she  is  lost  during  his  absence^ 
he  must  be  answerable  for  the  cargo — K.  B — Borne  vs  Perraultj  2  R.  de  L.,  p. 75. 

3.  To  an  action  brought  by  a  lady  passenger  against  the  owners  of  a  vessel 
trading  between  Glasgow  and  London  for  the  value  of  jewellery  in  a  trunk  placed 
in  the  hold  of  the  vessel,  and  not  delivered  at  Montreal,  the  Defendants  pleaded 
that  the  loss  happened  without  any  fault  or  privity  in  their  part,  but  by  reasoB 
of  robbery;  embezzlement  or  secreting  thereof;  that  the  Plaintiff  did  not  insert  in 
the  bill  of  lading  or  in  any  way  declare  in  writing  to  the  master  of  the  vessel, 
the  true  nature  and  value  of  the  articles — Held,  on  demurrer  to  the  plea  by  the 
Plaintiff,  on  the  ground  that  she  was  a  passenger  and  that  she  was  entitled  to 
•arry  such  articles,  that,  as  owners  of  sea-going  vessels  and  common  carriers,  ths 
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fendtnto  were   liable,  and  also  on  the  ground  that  the  503rd.  clause  of  the 
ierchaot  Shipping  Aot  of  1854,  was  not  applicable  to  the  baggage  of  passengers, 
the  plea  could  not  be  rejected  as  bad  in  law — Badolrv,  J — McDougall  vi 
Im,  12  L.  C.  R.,  p.  321,  6  L.  C.  J.,  p.  233. 

4.  The  captain  of  a  ship  is  liable  for  a  lady's  jewellery  stolen  out  of  one  of 
trunks  during  the  voyage.^— Badolet,  J McDougall  vs  Toyranee^  4  L.  C.  J., 

132. 

5.  The  Respondent  was  not  responsible  for  the  loss  of  a  trunk  said  to  con- 
ft  large  sum  of  money  which  the  Appellant  had  left  in  charge  of  the  baggage 

(per,  contrary  to  the  advice  and  instructions  of  the  'captain  of  the  steamer, 
indicated  the  oflSce  as  the  proper  place  of  deposit,  the  Appellant  stating  at 

time,  in  answer  to  the  captain,  that  he  would  take  care  of  the  trunk  himself. 
B S^ieal  &  Richelieu  Co.,  15  L.  C.  J.,  p.  1. 


242I4*  When  any  damage  or  loss  is  caused  to  anything  on  board 

aea-going  ship,  without  the  fault  or  privit}'  of  the  owner,  he  is  not 

iwerable  in  damages  to  an  extent  beyond  the  value  of  the  ship,  and 

freight  due,  or  to  grow  due,  during  the  voyage  ;  provided  that 

ich  value  shall  not  be  taken  to  be  less  than  fifteen  pounds  sterling 

registered  ton,  and  that  the  owner  shall  be  liable  for  every  such 

and  damcige  arising  on  distinct  occasions,  to  the  same  extent  a^  if 

other  loss  or  damage  had  arisen.     Imp.  Stat.  17-18  Vict,  c.  104,  ss. 

)4,  506  ;  C.  Com.,  216  ;  1  Valin,  tit.  Des  ProprUtaires,  art.  2,  p.  568. 

311.] 

Amendment  : — Article  2434  should  roati  as  follows  : 

"  2484.  In  any  case  of  loss  of  life  or  personal  injury,  damage  or 

to  any   thing  on  board  of  a  sea-going  ship  without  any  actual 

It  or  privity  on  the  part  of  the  owner  of  the  vessel  on  board  of 

deh  or  through  the  fault  of  which  the  loss  happened,  such  owner  is 

>t  responsible  for  the  damage  or  the  loss  occasioned  Uy  an  amount 

tceeding  the  sum  of  thirty-eight  dollars  and  ninety-two  cents  per 

of  the  ship's  registered  tonnage  in  the  case  of  sailing  vessels,  and 

the  gross  tonnage,  without  deduction  for  the  engine  room,  in  the 

of  steam  vessels. 

The  owner,  however,   remains   always  roppousible  in  the  same 
mer,  for  every  such  loss  and  damage  arising  on  distinct  occasions 
the  same  extent  as  if  no  other  loss  or  damage  had  arisen."  C.  C, 
14  ;  R.  S.  C,  c.  79,  s.  12.— R.  S.  Q.,  art.,  6268. 


The  freight  mentioned  in  the  last  preceding  article  is,  for 
purposes  thereof,  deemed  to  include  the  value  of  the  carriage  of 
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any  goods  belonging  to  the  owners  of  the  ship,  ptissage-money,  and 
the  hire  due  or  to  grow  due  under  any  contract  ;  except  only  such 
hire,  in  the  case  of  a  ship  hired  for  time,  as  may  not  begin  to  be 
earned  until  the  expiration  of  six  months  after  the  loss  or  damage. 
Imp.  Stat.  17-18  Vict.,  c.  104,  s.  505.  [III.  311.] 

AmieTtdment  : — Article  2435  is  without  effect  owing  to  the 
provisions  of  the  Federal  act  respectint;^  the  navigation  of  Canadian 
waters.     R.  S.  C,  c.  79,  s,  12.— R.  S.  Q.  art.  6269. 

3430*  The  provisions  contained  in  articles  2433  and  2434  do 
not  apply  to  any  master  or  seaman,  being  also  owner  oi*  part  owner 
of  the  ship  to  which  he  belongs,  to  take  away  or  lessen  the  liability 
to  which  he  is  subject  in  his  capacity  of  master  or  seaman. — Imp.  Stat.. 
17-18  Vict.,  c.  104,  s.  51(1.:  C.  Com.,  216.  [III.  311.] 


CHAPTER  SIXTH. 


iW  THE  OHLKJATIONS  OF  THE  LESSEE. 


SECTION  I. — GENEH.AL  PROVISIONS. 

!M37«  The  principal  obligations  uf  the  lessee  are  :  I.  To  load 
the  ship  with  the  stipulated  cargo,  and  within  the  time  specified  by 
the  contract,  or,  if  no  time  be  specified,  within  a  reasonable  delay  : 
2.  To  pay  the  freight  with  primage  and  average,  and  ilemurrage  when 
any  is  due.— 1  Valin,  tit.  Frd.  art.  3,  p.  642;  ?ot\\\^\\  ChrpiuLno 
56  ;  C.  C(mi.,  288,  2  Boulay-Paty,  pp.  368  et  seq.  :  Smith,  Merc.  Lan' 
pp.  321,  322.  [III.  313.] 

2439*  The  lessee  cannot  put  on  board  any  prohibited  or  uncus- 
tomed goods,  by  which  the  ship  may  be  subjected  to  detention  or  for- 
feiture, or  ijoods  of  a  dantrerous  nature,  without  notice  to  the  master 
or  owner.— 1  Valin,  p.  (550  ;  Abbott,  Ship,,  p.  304,  Smith,  Merc.  Lur, 
pp.  321-2  ;  Meich.  Ship.  Act.  1S54,  s.  32IK   [III.  313.] 


t31l«  If  the  lessee  fail  to  load  the  ship  fully,  as  agreed  by  tlie 
charter-paity,  or  if  aftei*  loading,  he  withdraw  the   goods  before  tlie 
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departure  of  the  ship  or  durinoj  the  voya<:^e,  he  is  liable  to  pay  the 

whole  freight,  and  to   indemnify  the  master  for  all  expenses  and 

liabilities  arising  from  such  withdrawal. — 1  Valin,  tit.  Fret,  art.  3,  6, 

8,  p.  642-6-8  :  Pothier,  Ch.-part,  nn.  73,  74.  77,  78,  79,  80  ;  C.  Com., 

288,  291  ;  Abbott,  Ship.,  pj).  311,  424,  n.  a ;  Maclaehlan,  pp.  502,  384 ; 

3  Kent,  p.  219.     [m.  313.] 

DECISION  : — Que  Taffreteur  qui  ne  charge  pas  un  batiment  en  entier  tel 
que  coQTenu,  doit  le  fret  en  entier  et  il  est  tonu  d'indemniser  le  maitre  ou  le 
propri^iaire  du  vaisseau  de  toutes  depenses  et  responsabilite  qui  en  r^sultent. — 
ToiRA.vcB,  J Lomer  vs  Cox,  II  R.  L.,  p.  339. 

2440*  If  the  ship  be  delayed  in  her  de]>arture,  or  during  the 
voyage,  by  the  ftxult  of  the  freighter,  he  is  liable  for  demurrage  and 
other  charges. — 1  Valin,  tit.  Fret,  art.  9,  p.  ()49  ;  Pothier,  Ch.-parL, 
nn.  75,  76  ;  C.  Com.,  294.     [III.  313.] 

2441.  If  the  lessee  agree  to  furnish  a  return  cargo,  and  fail  to 
Jo  so,  and  the  ship  of  necessity  return  uidaden,  the  lessee  is  obliged 
to  pay  the  whole  freight,  subject,  in  the  latter  case,  to  the  deduction 
•»f  such  amount  as  the  ship  may  liave  earned  on  the  return  voyage. — 
Valin,  Pothier,  C.  Com.,  lor.  rit.:  2  Boulay-Paty,  pp.  390,  391  ;  Abbott, 
Ship.,  p.  312  ;  3  Kent,  p.  219.     [III.  313.] 


SECTION    11. — OF    FREIGHT,    PRIMAGE,    AVERAGE    AND    DEMURRAGE. 

3442*  Freight  is  the  recompense  payal>le  for  the  lease  of  a  ship, 
or  for  canying  goods  upon  a  lawful  voyage  to  the  place  of  their  des- 
tination. In  the  absence  of  express  stipulation  it  is  not  due  until  the 
ferriage  of  the  goods  is  completely  performed,  except  in  the  cases 
specified  in  this  section. — Pothier,  CV/.-p//'^,  nn.  57,  58  ;  C.  Com.,  286  : 
2  Boulay-Paty,  pp.  330,  331  ;  Abbott,  SIrip.,  pp.  307,  308,  323  ;  Mac- 
laehlan,*^ pp.  306,  384  ,  Smith,  Merc.  Law,  pp.  323,  324  :  3  Kent,  p. 
219.    [111.313.] 

DECISIONS  : — 1.  Master  of  a  vessel  cannot  exact  payment  of  freight  before 
deliyery  of  goods  upon  the  wharf. — C.  R. — Beard  vs  Brown,  17  L.  C.  J.,  p.  15,  15 
LC.J.,  p.  136. 

2.  Moneys  paid  to  the  captain  and  principal  owner  of  the  vessel,  by  the 
consignees,  on  account  of  freight  earned,  cannot  be  applied  by  him  in  payment 
of  an  account  against  himself  for  supplies  furnished  for  the  vessel  at  a  previous 
•late,  and  where  such  payment  has  been  made  to  persons  having  a  pending  ac- 
count against  the  vessel  for  disbursements  and  port  expenses,  the  payment  will 
not  be  imputed  to  the  payment  of  the  latter  account.    That  the  mortgagee  of  a 
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yessel,  who  has  taken  possess  ion,  is  entitled  to  the  freight  in  preferenee  to  the 
personal  creditors  of  the  owners. — Loranobr,  J. — Pickford  v$  Dart,  15  B-K,  p.  141. 

3.  In  an  action  by  the  master  of  a  ship  for  freight,  where  it  was  not  pleaded 
that  the  action  could  not  be  brought  in  the  name  of  the  master  (the  contract 
being  signed  by  the  agents  of  the  ship-owners)  the  objection  could  not  be  raised 
afterwards — Q.  B^^^Biekerdihe  &  Murray^  27  L.  C.  J.,  p.  320«  5  L.  N.,  p.  149.^ 
Johnson,  J. — 3  L.  N.,  p.  47. 

See  also  cases  noted  at  C.  C.  2409  and  2428. 


2448*  The  amount  of  freight  is  i*egulated  by  the  agreement  in 
the  charter-party,  or  bill  of  lading,  at  a  gross  sum  for  the  whole  ship, 
01*  a  certain  part  of  it,  or  at  a  fixed  rate  per  ton,  or  package,  or  other- 
wise. If  not  regulated  by  agreement,  the  rate  is  estimated  upon  the 
value  of  the  service  performed,  according  to  the  usage  of  trade. — 1 
Valin,  tit.  Fret,  p.  639  :  Pothier,  CL-part.,  n.  8  ;  C.  Com.,  273,  286  ; 
Abbott,  Ship,  p.  311  :  Smith,  Merc.  Law,  pp.  323,  324.     [Ill  313.] 

2444*  The  amount  of  freight  is  not  affected  by  the  longer  or 
shorter  duration  of  the  voyage,  unless  the  agreement  be  to  pay  a 
certain  sum  by  the  month,  or  week,  or  otherdivisionof  time,  in  which 
case  the  freififht  begins  to  run,  if  not  otherwise  stipulated,  from  thi- 
commencement  of  the  voj'age,  and  so  continues,  as  well  during  its 
course,  as  dunng  all  unavoidable  delay  not  occasioned  by  the  fault  of 
the  master  or  lessor  ;  subject  nevertheless  to  the  exception  contained 
in  the  next  following  article. — Ord.  de  la  Mar.  tit.  3,  art.  9  ;  Valin,  p. 
649  ;  C.Com., ^75  ;  3  Pardessus,  Dr,  Cow.,  p.  706  ;  Abbott,  Ship.,  p.  313 : 
Smith,  Merc.  Law,  p.  325.     [III.  315.] 

I2449*  If  the  ship  be  detained  by  the  order  of  a  sovereign 
power,  freight  payable  by  time  does  not  continue  to  run  during  sucii 
detention.  The  wages  of  the  seamen  and  the  expense  of  their  main- 
tenance are  in  such  case  a  subject  of  general  avenige. — 1  Valin,  Fret. 
art.  16,  p.  657  ;  Pothier,  Ch.-part.,  n.  85  ;  1  Em^rigon,  pp.  539,  624  :  I 
Beawes,  Lex  Merc,  160-1  ;  Abbott,  Ship.,  p.  380;  Smith,  Merc.  Lair,  p. 
331  ;  3  Kent,  pp.  237,  238  ;  C.  Com..  300,  400.     [III.  315.] 

2446*  The  master  may  discharge,  at  the  place  of  loading,  goods 
found  in  his  ship,  if  they  have  not  been  declared,  or  he  may  recover 
freight  upon  them,  at  the  usual  rate  paid,  at  the  place  of  loading,  for 
goods  of  a  like  nature.—  1  Valin,  tit.  Fret,  art.  7,  p.  647  ;  Pothier,  CL- 
part.,  p.  9  ;  C.  Com.,  292  :  2  Boulay-Paty,  pp.  372,  373  :  Maclachlan, 
p.  341.     [III.  315.] 
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2447*  If  the  ship  be  obliged  to  return  with  her  cargo,  by 
reason  of  a  prohibition  of  trade  occurring,  during  the  voyage,  with 
the  country  to  which  she  is  bound,  freight  is  due  upon  the  outward 
voyage  only,  although  a  return  cargo  has  been  stipulated. — 1  Valin, 
Fret,  p.  656  ;  Pothier,  GL-part,  n,  69  ;  C.  Com.,  299  :  Abbott,  Ship,  p. 
323  ;  3  Kent,  p.  222.     [III.  316.] 


If,  without  any  previous  fault  of  the  master  or  lessor,  it 
becomes  necessary  to  repair  the  ship  in  the  course  of  the  voyage,  the 
freighter  is  obliged  either  to  suffer  the  necessary  delay  or  to  pay  the 
whole  freight.  In  ca.se  the  ship  cannot  be  repaired,  the  master  is 
obliged  to  engage  another  ;  if  he  be  unable  to  do  so,  freight  is  due 
only  in  proportion  to  the  part  of  the  voyage  which  is  accomplished. — 
Ord.  de  la  Mar.,  liv.  3,  tit.  3,  art  11  ;  1  Valin,  pp.  651,  652  ;  Pothier, 
Ck'part,  n.  68  :  C.  Com.,  296,  297  :  Abbott,  Ship.,  pp.  276,  277,  278, 
330.     [III.  315.] 

244SI*  Freight  is  due  upon  the  goods?'  which  the  master  has  of 
uecessitj'  sold  to  repair  the  ship,  or  to  supply  it  with  provisions  and 
other  urgent  necessaries,  and  he  is  obliged  to  pay  for  such  goods  the 
price  which  they  would  have  brought  at  the  place  of  destination. 

This  rule  applies  equally  although  the  ship  be  afterwards  lost  on 
the  voyage  ;  but  in  that  case  the  price  is  that  at  which  the  goods 
were  actually  sold. — 1  Valin,  tit.  Fret,  art.  14,  p.  655  ;  Pothier,  Ch.- 
pnrt.,  nn.  34,  71,  72  :  Ord.  de  Wisbuy,  art.  35,  69  :  Jugements  d'Ol^- 
ron,  22  ;  C.  Com.,  298  ;  Abbott,  Ship.,  322  ;  Smith,  Merc.  Law,  p. 
323-4  :  3  Kent,  pp.  214,  222.     [III.  315.] 

ll^SO.  Freight  is  payable  upon  the  goods  cast  overboard  for  the 
preservation  of  the  ship  and  of  the  remainder  of  the  cargo,  and  the 
value  of  such  goo^ls  is  to  be  paid  to  the  owner  of  them  by  contribution 
on  general  average. — 1  Valin,  tit.  Fret,  art.  13,  p.  654  ;  Pothier, 
Ch.-paH.,  n.  70  ;  C.  Com.,  301  ;  Abbott,  Ship.,  p.  322  :  Smith,  Merc. 
Law,  323.     [III.  315.] 

DECISION  :— The  master  of  the  ship  '<  Colina ''  sued  the  Defendant  for  freight 
which  he  claimed  under  a  bill  of  lading  on  cattle  shipped  by  the  Defendant  from 
Montreal  to  Glasgow  on  his  ship  and  which  cattle  were  jettisoned  during  a  storm 
which  the  ship  encountered  on  her  passage.  It  was  held  that  the  Defendant  was 
liable  for  the  freight,  although  the  cattle  were  not  delivered  at  their  destination. 
— Q.  B. — Bickerdike  d:  Murray ,  27  L.  C.  J.,  p.  320,  5  L.  N.,  p.  149.— ^Johnson,  J. — 
3  L  N.,  p.  47. 

32 


498  OUigationa  of  the  lessee. — Ari.  S4S1-S4S3. 

!3451*  Freight  is  not  due  upon  goods  lost  by  shipwreck,  taken 
by  pirates,  or  captured  by  a  public  enemy,  or  which  without  the  fault 
of  the  freighter  have  wholly  perished  by  a  fortuitous  event,  otherwise 
than  as  mentioned  in  the  last  preceding  article.  If  the  freight  or  any 
portion  of  it  have  been  paid  in  advance,  the  master  is  bound  to  return 
it,  unless  there  is  an  agreement  to  the  contitiry. — 1  Valin,  tit.  Fret, 
art.  18,  pp.  660,  661  ;  Guidon,  art.  2,  c.  6  ;  Jugements  d'Oleron,  art.  9, 
note  9  ;  Pothier,  Ch.-part.,  n.  63  ;  3  Pardessus,  Dr.  Com.,  il  716  ; 
Abbott,  Ship.,  p.  307  ;  Smith,  Merc.  Law,  p.  323  ;  3  Kent,  pp.  219, 
223  ;  0.  Com.,  303.     [III.  317.] 

DECISION  : — A  barge  on  a  voyage  by  river  and  canal  having,  when  naviga- 
tion was  about  to  cloae,  received  damage  by  an  accident  and  partly  sunk  in 
shallow  water,  by  which  the  greater  portion  of  her  cargo  was  rendered  nearly 
worthless,  though  a  portion  remained  sound  -,  and  the  shipper,  before  the  raising 
and  repair  of  the  vessel,  having  abandoned  the  cargo  as  a  total  loss  to  his  insur 
ers,  by  endoraement  of  bill  of  lading,  and  they  having  removed  the  cargo  to 
shore,  sold  the  damaged  and  stored  the  sound,  with  the  knowledge  of  the  master; 
and  the  shipper  not  accepting  the  master's  ofifer,  afterwards  made,  to  complete 
the  voyage  when  his  repairs  were  finished  (which  might  not  have  been  done  in 
time  for  that  season's  open  n9,y\gation)f^ Held  :^That  the  cargo  cannot  be  held 
"wholly  perished"  under  art.  2451  C.  C,  so  as  to  found  an  action  to  recover 
freight  advanced  by  the  shipper  j  that  this  is  such  an  acceptance  by  the  shipper 
of  the  cargo  short  of  the  original  destination,  as  binds  him  to  pay  freight  pro 
rata  iiineris  per actif  calculated  by  distance,  on  the  damaged  portion  of  cargo, 
removed  and  sold  by  his  assignees  (the  insurers]  ;  that  the  master  is  entitled  to 
full  freight,  per  bill  of  lading,  on  the  sound  portion  remaining  stored  in  the 
possession  of  the  shipper's  assignees. — CR.^—Tourville  vs  Ruckle^  15  L.  C.  J.,  p.  29. 

249IS*  If  the  goods  be  recaptured  or  saved  from  the  shipwreck, 
freight  is  due  to  the  place  of  capture  or  wreck,  and  if  they  be  after- 
wards conveyed  by  the  master  to  their  place  of  destination,  the  whole 
freight  is  due,  subject  to  salvage. — 1  Valin,  art.  19,  p.  662  ;  Pothier, 
CL-part,  n.  67  ;  C.  Com.,  30&  ;  Abbott,  Shij).,  331,  359  ;  Smith, 
Merc.  Law,  p.  324  ;  Contrd,  3  Kent,  223.     [III.  317.] 

2493*  The  master  cannot  keep  the  goods  in  his  ship  in  default 
of  payment  of  the  freight  ;  but,  at  the  time  of  unloading,  he  may 
prevent  them  from  being  carried  away,  or  cause  them  to  be  seized. 
He  has  a  special  privilege  upon  them  while  they  remain  in  his  pos- 
session, or  the  possession  of  his  agent,  for  the  payment  of  his  freight, 
with  primage  and  accustomed  average,  as  expressed  in  the  bill  of 
lading.— 1  Valin,  tit.  Fret,  art.  23,  24  ;  Pothier,  Ck-part,  nn.  89,  90 ; 
Ord.  de  Wisbuy,  art.  57  ;  C.  Com.,  306  ;  2  Boulay-Paty.  pp.  479-30 ; 
Abbott,  Ship.,  p.  282  ;  3  Kent,  pp.  220,  221.    [III.  317.] 
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DECISIONS : — 1.  Goods  on  freight,  when  landed  on  the  wharf,  are  delivered, 
bat  they  cannot  be  removed  from  thence  without  the  master's  consent  until  the 
freight  be  paid,  for  he  has  a  lien  for  his  freight  upon  the  whole  of  his  cargo. — K. 
B.^Paiteraon  va  Davidson,  2  R.  de  L.,  p.  77. 

2.  The  carrier  has  a  right  to  retain  possession  of  the  goods  carried  until  the 
whole  freight  bo  paid,  even  where  the  freight  is  at  a  fixed  rate  per  package,  and 
the  goods  not  all  ready  for  delivery. — ^C.  R — Brewster  vs  Hooker ,  1  L.  C.  J.,  p.  90. 

3.  A  consignee  of  goods  on  board  ship  cannot  insist  upon  such  goods  being 
delivered  upon  a  lighter,  provided  by  himself,  before  payment  of  the  freight  due 
to  the  carrier  required  to  make  such  delivery.— .Q.  B.^J'uson  ik  Aylwardf  14  L. 
C.  R.,  p.  164. 

4.  The  payment  of  freight  and  the  delivery  of  the  cargo  are  concomitant 
acts,  which  neither  party  is  bound  to  perform  without  the  other  being  ready  to 
perform  the  correlative  act,  and  therefore,  the  master  of  a  vessel  cannot  insist  on 
payment  in  full  of  his  freight  of  a  cargo  of  coals,  before  delivering  any  portion 
thereof. — ^C.  R. — Beard  vs  Broum,  15  L.C.  J.,  p.  136,  17  L.  C.  J.,  p.  15. 

5.  Que  le  capitaine  perd  son  privilege  sur  les  marchandises  pour  le  paiemeut 
des  frais  de  surestarie,  en  permettant  Tallage,  qui  les  a  revues,  de  laisser  les  cdt^s 
de  son  vaisseau  et  d'aller  cooipleter  son  chargement  ailleurs. — Casault,  J.-^ 
KHudsen  vs  Lightboundy  11  Q.  L.  R.,  p.  38. 

d4td.  The  consignee,  or  other  authorized  person  who  receives 
the  goods,  is  bound  to  grant  a  receipt  for  them  to  the  master  ;  and 
the  acceptance  of  goods,  under  a  bill  of  lading  by  which  delivery  is 
to  be  made  to  the  consignee  or  his  assigns,  he  or  they  paying  freight^ 
renders  the  person  so  receiving  them  liable  for  the  freight  due  upon 
them,  unless  the  person  is  the  known  agent  of  the  shipper. — 1  Valin, 
tit.  Connaissement,  art.  5,  p.  636  ;  C.  Com.,  285  ;  Abbott,  Ship.,  pp. 
819,  320  ;  3  Kent,  pp.  221,  222.     [III.  317.] 

DECISIONS  :— 1.  A  consignee  who  has  received  goods  shipped  to  be  deli- 
vered on  payment  of  freight,  may  be  sued  for  the  amount  of  such  freight,  and 
can  support  an  incidental  cross  demand  for  damages  occasioned  to  such  goods  by 
the  master's  negligence. — K.  B.^OldJield  vs  Huttonj  2  R.  de  L.,  p.  77. 

2.  A  consignee  is  liable  on  an  implied  contract  to  pay  the  freight  of  goods 
which  he  receives. — ^K.  B Oldfield  vs  Button^  2  R.  de  L,  p.  207. 

3.  Darling  purchased  a  quantity  of  bar  iron  from  Wilson's  trustees  in  Glasgow. 
A  part  of  the  iron  was  shipped  on  board  the  '<  Californiai"  of  which  the  Appellant 
was  master.  The  bill  of  lading  was  made  out  in  the  name  of  the  Respondent,  the 
agent  of  Wilson's  trustees  at  Montreal.  Upon  the  arrival  of  the  iron  at  the  latter 
place,  the  Respondent  referred  the  Appellant  and  Burns,  the  consignee  of  the 
ship,  to  Darling  as  owner  of  the  iron.  Darling,  being  in  possession  of  a  duplicate 
of  the  bill  of  lading,  received  the  iron  from  the  Appellant,  who  delivered  it  not- 
withstanding that  the  Respondent  had  not  endorsed  the  bill. — Held: — That  under 
the  circumstances  and  notwithstanding  that  the  Respondent  had  not  endorsed 
the  bill  of  lading  to  Darling,  he,  the  Respondent,  was  not  liable  for  the  freight  of 
the  iron Q.  B Fowler  &  Meikleham,  7  L.  G.  R.,  p.  367. 

4.  A  bill  of  lading,  as  between  the  parties  thereto,  may  be  explained  by 
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parol  testimony.  The  vendor  of  merchandisei  who  is  named  the  consignor  in  the 
bill  of  lading)  is,  nevertheless,  not  liable  for  the  freight  of  said  merchandise 
which  he  had  delivered  to  vendee's  agent  htfort  shipment,  according  to  contract 
and  to  the  knowledge  of  the  ship's  agent — ^Badolby,  J. — Fowler  vs  SHrling,  3  L. 
C.  J.,  p.  103. 

5.  Groods  were  shipped  at  Liverpool  for  Montreal  on  board  a  vessel,  whereof 
Plaintiff  was  master,  and  by  the  bill  of  lading  were  to  be  delivered  to  B.  or  his 
assigns,  on  payment  of  freight.  The  bill  of  lading  was  endorsed  to  H.,  a  common 
carrier  at  M.,  with  whom  B.  had  a  contract  for  the  carriage  of  the  goods  in  ques- 
tion to  Toronto,  where  B.  lived.  B.  paid  H.  the  amount  of  ocean  freight  on  being 
notified  of  the  arrival  of  the  goods  at  Montreal,  and  H.  presented  the  bill  of 
lading  to  the  Plaintiff,  and  received  the  goods  from  the  vessel  at  Montreal,  with- 
out the  freight  being  exacted  from  him.  He  then  forwarded  the  goods  to  B.  at 
Toronto  and  subsequently  became  insolvent,  without  paying  the  freight. — ffeld  : 

^That  B.  was  not  liable  to  the  Plaintiff  for  the  unpaid  freight. — ^Q.  B Biekford 

ds  Kerr,  18  L.  G.  J.,  p.  169. 

2433«  Goods  which  are  diininislied  in  value  or  damai^ed  by 
reason  of  intrinsic  defect  in  them,  or  by  a  fortuit<JUs  event,  cannot  bo 
abandoned  for  freight. 

But  if  without  any  fault  of  the  freighter,  casks  containing  wine, 
oil,  honey,  molasses,  or  other  like  things,  have  leaked  so  much  that 
they  are  nearly  or  altogether  empty,  the  casks  may  be  abandoned  in 
satisfaction  of  the  freight. — 1  Valin,  art.  2.5,  26,  pp.  ()69,  (372  :  Pothier, 
0/L-part.,  nn.  59,  60  ;  Cons.  d.  m.,  c.  2S4  ;  Guidon,  c.  7,  art.  11  :  C. 
Com.,  310  ;  2  Boulay-Paty,  pp.  4J)2  to  498  ;  2  Delvincourt,  p.  293  ; 
Abbott.,  Ship.,  pp.  325  to  329  ;  Bell,  Com.,  p.  570  ;  3  Kent,  pp.  224, 
225  ;  Maclachlan,  pp.  399  et  seq.     [111.  317.] 

DECISION : — Que  le  capitaine  d'un  navire  u  droit  d'actiou  pour  recouvrer  le 
fret  de  lacargaison  delivree  au  port  de  destination,  quoique  la  marchandise  ait  ete 
partiellement  endommagee  en  la  debarquant.  Que  le  recours  du  consignataire 
peut  Stre  en  dommages,  soit  par  exception,  soit  par  demande  incidente,  pour 
recouvrer  le  dommage  souffert Q.  B. — Halcrow  S  Lemesurier,  10  Q.  L.  R.,p.  239. 

!24ISG.  The  obligation  to  pay  primage  and  avei'age,  which  aiv 
mentioned  in  the  bill  of  lading,  is  subject  to  the  same  rules  as  the 
liability  for  freight  ;  the  primage  is  payable  to  the  master  in  his  own 
right,  unless  there  is  a  stipulation  to  the  contrary. — Pothier,  CA.-parf., 
n.  57  ;  Abbots,  hio.,  p.  :iO'>  ;  3  Keir..  p.  232,  n.  a.     [Ill  317  . 

2457*  Demuirage  is  the  compensation  to  be  paid  by  the  freighter 
for  the  detention  of  the  ship  beyond  the  time  agreed  upon,  or  allowed 
by  usage,  for  loading  and  discharging, — Abbott,  SAi/;.,  pp.  220,  221, 
223  ;  Maclachlan,  p.  4t5  ;  3  Kent,  p.  303.     [III.  317.] 
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DECISIONS  : — 1*  In  the  absence  of  an  express  agreement,  no  demurrage  can 
be  claimed  by  the  master  of  a  vessel  detained  beyond  a  proper  time  for  loading 
and  unloading.  In  such  a  case,  damages  for  detention  for  more  than  the  proper 
time  for  loading,  <S:c.,  could  be  claimed.  Such  damages  should  be  specially  proved. 
The  consignee  is  not  bound  to  discharge  the  cargo  of  a  sailing  vessel,  if  such  cargo 
consists  of  grain,  according  to  the  provisions  of  chapter  160  of  the  Consolidated 
Statutes  of  Lower  Canada,  at  a  greater  rate  than  two  thousand  minote  per  diem, 
— Badglby,  J. — Ufarchand  vs  Renaudj  6  L.  C.  J.,  p.  1 19. 

2.  The  prevalence  of  a  disease  among  horses,  such  as  that  of  October  1872, 
vrhich  rendered  large  numbers  for  the  time  unserviceable,  is  no  defence  to  a  claim 
by  a  vessel  against  the  consignee  for  demurrage  for  delay  in  discharging  the 
cargo. — ^Torrance,  J Lacroix  vs  Jackson,  17  L.  C.  J.,  p.  329. 

3.  A  ship  master  is  only  bound  as  to  storage  to  follow  rules  and  custom  of 
port  where  he  takes  his  cargo,  unless  there  be  an  arrangement  to  the  contrary. 
— ^Meredith,  C.  J Winn  vs  PSlissier,  1  R,  C,  p.  246. 

4.  Les  frais  de  surestarie  (demurrage)  sont  dus  au  proprietaire  du  vaisseau 
sans  condition  expresse  &  ce  sujet,  lorsque  les  retards  causes  par  le  proprietaire 
de  la  cargaison  lui  ont  caus^  un  dommage  reel. — Q.  B.-^Set/mour  &  Sincennesy 
1  R.  L.,  p.  716. 

5.  When  a  bill  of  lading  contained  a  stipulation  that  demurrage  would  be 
charged  on  all  cars  not  unladen  within  twenty  four  hours  after  their  arrival,  it 
was  Md  that,  under  such  condition,  there  was  a  lien  upon  the  goods  carried  as 

well  for  demurrage  as  for  freight Dohbrty,  J — Murray  vs   Grand  Trunk  By,, 

5  R.  L.,  p.  746. 

6.  A  charter-party  provided  that  the  vessel  was  to  receive  cargo  at  Quebec, 
'^  on  01  before  the  10th  August  next  or  this  charter  is  cancelled.''  The  vessel 
arrived  in  port  in  ballast,  only  on  the  morning  of  the  10th,  and  no  ballast  was 
discharged  on  that  day ;  on  the  same  afternoon  the  ship's  agent  notified  the 
charterer,  by  protest,  that  the  ship  was  ready  for  loading  and  demanded  a  cargo, 
which  the  latter  refused  to  give,  alleging  that  the  said  ship  was  not  ready  to 

receive  cargo  according  to  agreement Held : — That  the  charter-party  had  become 

cancelled  according  to  its  terms,  the  ship  not  being  ready  to  receive  cargo  or 
fulfil  its  obligations  either  literally,  substantially,  or  according  to  the  usage  of 
trade  at  Quebec. — ^Meredith,  C.  J. — Patterson  vs  Knight,  4  Q.  L.  R.,  p.  187. 

7.  Where  a  rate  for  demurrage  was  stipulated  in  the  charter-party Heidi 

— ^That  only  working  days  should  be  counted  in  estimating  the  demurrage — ^Tor- 
rance, J  — Hart  vs  Beard,  1  L.  N.,  p.  260. 

8.  The  delay  which  occurred  in  the  loading  of  the  vessel  and  for  which 
demurrage  was  sought  to  be  recovered  was,  in  this  instance,  due  to  the  want  of 
diligence  on  the  part  of  the  lessees.  Defendants,  it  being  caused  by  the  deficiency 
of  coal  at  the  port  and  not  by  the  necessity  of  taking  turn  according  to  the  cus- 
tom of  the  port. — Privy  Council. — Elliott  &  Lord,  6  L.  N.,  p.  146,  R.  A.  C,  p.  937, 
27  L.  C.  J.,  p.  333 Q.  B— 5  L.  N.,  p.  124,  2  Q.  B.  R.,  p.  337,  27  L.  C.  J.,  p.  30. 

9.  The  stipulation  in  a  charter-party  that  the  vessel  shall  be  loaded  with 
all  despatch,  is  to  be  interpreted  as  meaning  according  to  the  custom  of  the  port, 
which,  in  this  case,  was  that  vessels  should  be  loaded  in  their  due  turn,  as 
reported.  There  was  evidence  that,  by  the  custom  of  the  port,  extra  large  vessel 
were  loaded  by  tender,  and  it  was  held  that  the  lighters  of  such  vessels  were 
entitled  to  be  loaded  whenever  they  came  into  port  as  though  the  vessel  herself 
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were  there,  more  especially  as  the  lighters  were  only  takiag  ''  banker  "  ooal  for 
the  vessel  they  were  attending,  t.  e.,  coal  for  consumption,  which,  by  the  regula 
tions  of  the  port,  had  precedence  over  coal  for  cargo — Q.  B.— 2/on/  <&  Dunkerley, 
7  L.  N.,  p.  102 ^ToRRANCB,  J 3  L.  N.,  p.  170. 

10.  Les  frais  de  surestarie  ne  sont  dus  que  par  Taffreteur  lui-meme  ou  par 
le  consignataire,  lorsqu'il  est  oblig6  au  paiement  du  fret. — ^Tasoherbau,  J.— xSAo- 
vah  vs  Canada  Sugar  Refinery  Co.,  29  L.  C.  J.,  p.  154. 

11.  Where  a  vessel  under  charter  was  injured  by  collision  caused  by  another 
vessel,  the  charter  party  providing  that,  in  case  of  damage,  the  hiring  should 
cease  until  she  could  be  repaired,  it  was  held  that  an  action  by  the  charterers 
against  the  offending  ship  for  the  detention  would  lie. — Vicb  Admiralty  Court. 
—Stuart.  J The  "  Nettlesworth,  9  Q.  L.  R.,  p.  359. 

12.  Que  le  capitaine  a  Taction  pour  le  recouvrement  des  frais  de  surestarie 
dans  le  d6chargement,  centre  le  consignataire  qui  n'est  pas  Pagent  reconnu  de 
Paftr^teur,  et  qui  re^oit  les  marchandises  sous  un  connaissement,  qui,  sans  plus 
special es  indications,  porte  I'obligation  de  les  livrer,  au  consignataire  <<  aur  pate- 
<'  ment  dufret  et  de  touies  les  auires  conditions  de  la  cAar /e^ar^ie,"  lorsque,  parmi 
ces  conditions,  sont  la  fixation  de  jours  de  planche  pour  le  d^chargement,  et  le 
prix  pour  chaque  jour  additionnel. — Casault,  J — Knudsen  vs  Lightbound,  11  Q. 
L.  Iv.,  p.  38. 

13.  The  master  of  a  vessel  has  no  right,  as  master,  to  f>ue  for  demurrage, 
unless  there  be  an  express  or  implied  contract  to  pay  him  the  same. — ^Taschb- 
REAU,  3*^^Chandler  vs  Sydney  (f  Louisburg  Coal  &  Railway  (7o.,  M.  L.  R.,  2  S.  C, 
p.  319.  I 


►.  Any  person  who  receives  the  goods  under  a  bill  of  lading 

importing  an  obligation  to  pay  demurrage,  is  liable  for  such  demurrage 

as  may  become  due  on  the  discharge  of  the  goods  ;  subject  to  the  rules 

declared  in  article  2454.— Abbott,  Ship.,  pp.  220,  221, 222  ;  Maclachlan, 

pp.  446,  447.  [III.  319.] 

DECISION: — A  consignee  and  owner  of  grain  is  liable  in  damages  to  the 
carriers  for  any  unusual  and  unnecessary  delay  in  receiving  the  cargo  from  their 
vessel  at  the  place  of  delivery  mentioned  in  the  bill  of  lading,  notwithstanding 
such  delay  was  occasioned  by  the  carriers  employed  by  the  Defendant  to  receive 
it,  and  convey  it  forthwith  on  their  account. — BbrtheijOT,  J.^^Henderson  vs 
Caverhill,  13  I^  C.  R.,  p.  77, 

!2459.  Demurrage  under  express  contract  is  due  for  all  delays 
which  are  not  caused  by  the  shipowner  or  his  agents.  It  does  not 
begin  to  be  computed  until  the  goods  are  ready  to  be  discharged,  after 
which,  if  the  stipulated  time  have  expired,  a  further  reasonable  time 
must  be  allowed  for  their  discharge. — Abbott,  Ship,,  pp.  224,  225,  227, 
231,  232  ;  Maclachlan,  pp.  445,  446,  451,  452,  453  ;  3  Kent,  p.  203  : 
Smith,  Merc.  Law,  p.  302.  [III.  319.] 
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2460.  If  the  time,  conditions,  and  rate  of  demurrage  be  not 
agreed  upon,  they  are  regulated  by  the  law  and  usage  of  the  port 
where  the  claim  arises. — Abbott,  S/tip.,  p.  227.  [III.  319.] 

DECISIONS  : — 1.  A  ship  master  is  only  bound  as  to  storage  to  follow  rules 
and  custom  of  port  where  he  takes  his  cargo,  unless  there  be  an  arrangement  to 
the  contrary Meredith,  C.  J. —  Winn  vs  PSlissieVf  1  R.  C,  p.  246. 

2.  The  stipulation  in  a  charter-party  that  the  vessel  shall  be  loaded  with  all 
despatch,  is  to  be  interpreted  as  meaning  according  to  the  custom  of  the  port, 
which,  in  this  case,  was  that  vessels  should  be  loaded  in  their  due  turn,  as 
reported .  There  was  evidence  that,  by  the  custom  of  the  port,  extra  large  vessel 
were  loaded  by  tender,  and  it  was  held  that  the  lighters  of  such  vessels  were 
entitled  to  be  loaded  whenever  they  came  into  port  as  though  the  vessel  herself 
were  there,  more  especially  as  the  lighters  were  only  taking  "  bunker  "  coal  for 
the  vessel  they  were  attending,  i  6.,  coal  for  consumption,  which,  by  the  regula- 
tions of  the  port,  had  precedence  over  coal  for  cargo. — Q.  B. — Lord  A  Dunkerleyj 
7  L.  N.,  p.  102 ToRRANOB,  J — 3  T*  N.,  p.  170. 


TITLE  FOURTH. 

OF  THE  CARRIAGE  OF  PASSENGERS  IN  MERCHANT  VESSELS. 

S-lttl*  Contracts  for  the  carriage  of  passengers  in  merchant 
vessels  are  subject  to  the  provisions  contained  in  the  title  Of  Affreight- 
ment,  in  so  far  as  they  can  be  made  to  apply,  and  also  to  the  rules 
contained  in  the  title  Of  Lease  and  Hire,  relating  to  the  carriage  of 
passengers. — [III.  319.] 

24GS2*  The  special  rules  concerning  the  conveyance  of  passen- 
gers by  sea  in  passenger  ships  on  voyages  from  the  United  Kingdom 
to  this  province,  or  on  Colonial  voyages,  or  from  this  province  to  the 
United  Kingdom  in  any  ship,  are  contained  in  the  acts  of  the  imperial 
parliament,  intituled  respectively  :  The  Passengers  Act,  1855,  and 
The  Passengers  Act  Amendment  Act,  1863,  and  in  the  lawful  orders 
and  regulations  made  by  competent  authority  under  the  same. — Imp. 
Stat.,  18-19  Vict.,  c.  119  ;  26-27  Vict.,  c.  51  :  Order  of  Her  Majesty 
in  Council,  7th  January  1864.   [III.  319.] 

2463.  Special  rules  concerning  vessels  which  arrive  in  the  port 
of  Quebec  or  in  the  port  of  Montreal  from  any  poi-t  in  the  United 


504     Carrmge  of  pasnengers  in  merchant  rpMeln. — Art.  ^J^6'i'2466. 

Kingdom  or  of  any  other  port  of  Europe  with  passengers  or  emigi*ants 
therefrom,  and  rules  relating  to  the  rights  and  duties  of  the  masters 
of  such  vessels,  and  for  the  protection  of  such  passengers  and  emigrants 
are  contained  in  an  act  intituled  :  An  act  ra^pecting  emigrants  and 
quarantine. — C.  S.  C,  c.  40.  [III.  319.] 

Amendment : — Article  2463  should  read  as  follows  : 

"2408*  Special  rules  concerning  vessels  which  arrive  in  the 
ports  of  the  Province  of  Quebec  from  any  port  in  the  United  Kingdom 
or  of  any  other  part  of  Europe  or  from  any  other  port  outside  Her 
Majesty's  possessions,  with  passengers  or  emigrants  therefrom,  and 
rules  relating  to  the  rights  and  duties  of  the  masters  of  such 
vessels  and  for  the  protection  of  such  passengers  and  emigrants  are 
contained  in  the  Federal  acts  respecting  immigrants  and  emigrants 
and  respecting  quarantine."  C.  C,  2468  ;  R.  S.  C,  c,  65,  67,  68. — R. 
S.  Q.  art.  6270.  ' 

2464.  Passengers  while  in  the  vessel  are  entitled   to   fitting 

accommodation  and  food,  according  to  agreement  and  to  the  special 

laws  referred  to  in  the  foregoing  articles,  or,  if  there  be  no  agreement 

and  such  laws  do  not  apply,  according  to  usage  and  the  condition  of 

the  parties.— [III.  319.] 

DECISION  : — ^There  is  an  implied  engagement  on  the  part  of  public  carriers 
of  passengers  for  hire  towards  passengers  that  the  latter  shall  not  be  exposed  to 
undue  or  unreasonable  danger  in  embarking  upon  or  landing  from  the  vessels  of 

such  public  carriers A  steamboat  company,  being  a  public  carrier,  occupying 

and  using  a  wharf  for  the  purpose  of  embarking  and  landing  passengers,  is  bound 
to  take  all  proper  precautions  for  the  prevention  of  accidents  by  the  crowding  of 
the  public  on  the  wharf. — ^Any  dangerous  portionof  the  wharf  must  be  sufficiently 

lighted  at  night  to  ensure  the  protection  and  safety  of  passengers Q.  B. — Bar 

last  vs  St,  Lawrence  Steam  Navigation  Co.j  3  Q.  L.  R.,  p.  329. 

2165*  The  owner  or  master  has  a  lien  or  privilege  upon  the 
baggage  and  other  property  of  the  passengers  on  board  the  vessel  for 
the  amount  of  the  passage  money.  —  Maclachlan,  294  :  Wolf  & 
Summers,  2  Camp.,  631.  [III.  319.] 

2466.  The  passenger  is  subject  to  the  authority  of  the  master  as 

declared  in  the  title  Of  Merchant  Shipping. — C.  C,  2361.  [III.  319.] 

DECISION : — ^The  Admiralty  has  jurisdiction  of  personal  torts  and  wrongs 

committed  on  a  passenger  on  the  high  sea,  by  the  master  of  the  ship. — Unless  in 
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cases  of  necessity,  master  cannot  compel  a  passenger  to  keep  watch.— Vice 
Admiralty  Court.«-Blacic,  J The  *'  Friends,-^  I  Stuarts  V.  A.  C.  Rep.,  p.  118. 

24G7*  Damages  for  personal  injuries  suffered  by  passengers  are 
subject  to  the  special  rules  contained  in  articles  2434,  2430,  and  243G. 
[III.  319.] 


TITLE  FIFTH. 


OF  INSURANCE. 


CHAPTER  FIRST. 


GENERAL    PROVISIONS 


S*ECTION  I. — OF  THE  NATURE  AND  FORM  OF  THE  CONTRACT. 

246!$.  Insurance  is  a  contract  whereby  one  party,  called  the 
insurer  or  underwriter,  undertakes,  for  a  valuable  consideration,  to 
indemnify  the  other,  called  the  insured,  or  his  representatives,  against 
loss  or  liability  from  certain  risks  or  perils  to  which  the  object  of  the 
insurance  may  be  exposed,  or  from  the  happening  of  a  certain  event. 
— Pothier,  Ass.,  2  ;  1  Bell,  Cam,  (4th  Edit.),  n.  534,  p.  509  ;  1  Em^ri- 
gon,  p.  2  ;  2  Pardessus,  Dr.  Co7)l,  588  ;  3  id.,  n.  756  ;  1  Amould,  p.  1,  § 
1,  ;  3  Kent,  2.52  ;  1  Alauzet,  Ass.,  n.  108  ;  1  Philips,  Ins.,  sec.  1,  p.  1  ; 
Marshall,  Itis.,  Pr.  Disc,  p.  1.     [III.  321.] 

DECISIONS  :—l*  A  contract  of  insurance  against  fire  may  be  made  and 
provided  without  writing.  A  transfer,  although  notarial  of  a  mortgage,  the 
subject  of  insurance,  does  not  destroy  the  insurable  interest  then  existing,  a 
eontre-letire  sous  seing  prM  from  the  transferer  showing  that  the  transfer  was 
nominal.  A  clause  in  the  act  constituting  the  charter  of  an  incorporated  Insurance 
Company  providing  **  that  all  policies  of  insurance  whatever  made  under  the 
''  authority  of  this  Act  (6  Vict.,  cap.  22,  s.  4)  or  of  the  ordinance  aforesaid  which 
''  shaU  be  subscribed  by  any  three  Directors  of  the  said  corporation  and  counter- 
**  signed  by  the  Secretary  and  Manager  and  shall  be  under  the  seal  of  the 
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"  corporation  shall  be  binding  upon  the  corporation  though  not  subscribed  in 
<<  presence  of  a  Board  of  Trustees,  provided  such  policies  be  made  and  subscribed 
"  in  conformity  to  a  by-law  of  the  corporation,"  does  not  exclude  other  means  of 
proving  a  contract  of  assurance  consented  to  by  them.^-Q.  6 — Montreal  Assurance 
Co.  &  McGillivray,  8  L.  C.  R.,  p.  401,  2  L  C.  J.,  p.  221.  (This  case  went  to  the 
Privy  Council,  where  the  decision  of  the  Court  of  Queen's  Bench  was  reversed 
and  it  was  doubted,  but  not  decided,  whether  a  verbal  contract  of  insurance 
against  fire  is  good  by  the  law  of  Quebec.) — Privy  Cocncii — 9  L.  C.  R.,  p.  488, 
13  Moore's  P.  C.  Rep.,  p.  87. 

2.  An  insurance  by  simple  receipt  for  the  premium  is  legal  and  binding 
without  the  issue  of  a  policy — Torrancb,  J. — O^Confiorvs  Imperial  Insurance  Co,^ 
14L.C.  J.,  p.  219. 

3.  In  an  action  for  an  insurance  premium  to  which  payment  was  pleaded, 
it  was  held  that  the  form  known  as  an  interim  receipt  did  not  establish  payment. 
JoHNSO!^,  J Canadian  Fire  and  Marine  Insurance  Co.  vs  Keroacky  2  L.   N., 

P070 

4.  The  Defendants  granted  the  Plaintiff  an  interim  receipt  containing  the 

following  conditions  "  subject  to the  approval  of  the  directors  which 

'<  will  be  signified  by  the  issue  of  a  policy  within  thirty  days  from  date 

*<  Notice  of  rejection  of  risk  received  at  the  post  office  address  of  applicant,  as 
^'  given  in  application,  cancels  this  receipt  and  insurance  if  not  otherwise  conveyed/' 

Held : ^That  the  mere  lapse  of  thirty  days  without  the  issuing  of  any  policy,  did 

not  put  an  end  to  the  insurance  effected  under  the  receipt. — C.  R — Turgean  vs 
Ciiizen^s  Insurance  Co.,  9  Q.  L.  R.,  p.  78. 

See  also  decisions  noted  at  C.  C.  2481. 

2460*  The  consideration  or  price  which   the   insured   obliges 

himself  to  pay  for  the  insurance,  is  called  the  premium.     It  does  not 

belong  to  the  insurer  until  the  risk  begins,  whether  he  has  received  it 

or  not. — Pothier,  Ass.^  179  ;  1  Emerigon,  61  ;  2  Valin,  Ord.,  1681,  p. 

93  ;  2  Pardessus,  591,  p.  467  :  Marshall,  Ins.,  648  ;  1  Phillips,  his,,  p. 

79  :  C.  Com.,  349.     [III.  321.] 

DECISIONS  :-^See  cases  noted  at  C.  C.  2583. 

2470*  Marine  insurance  is  always  a  commercial  contract ;  other 
insurances  are  not  by  their  nature  commercial,  but  they  are  so  when 
made  for  a  premium  by  persons  carrying  on  the  business  of  insurers ; 
subject  to  the  exception  contained  in  the  next  following  article. — 
2  Pardessus,  n.  588,  pp.  443-4  ;  1  Dalloz,  Diet.,  vo.  Assurance  Ter.,  nn. 
19,  20,  22  ;  Boudousquie,  nn.  70,  77,  384  ;  C.  Com.,  633.     [III.  321.] 

DECISION  : — Insurance  against  fire  by  an  Insurance  Company  is  a  commer- 
cial transaction K.  B. — Smith  vs  h'vine,  1  R.  de  L.,  p.  47. 

SS471.  Mutual  insurance  is  not  commercial.  It  is  governed  by 
special  statutes,  and  by  the  general  rules  contained  in  this  title,  in  so 
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far  as  they  are  applicable  and  not  inconsistent  witli  such  statutes. — 
C.  S.  L.  a,  c.  68  ;  C  C,  2470.     [III.  321.] 

Amevdment: — The  general  law  relating  to  Mutual  Fire  Insurance 
Companies  is  contained  in  R.  S.  Q.,  art.  5264  et  seq. 

DECISIONS: 1*  An  insurance  note  is  not  a  promissory  nolo  falling  within 

the  oommercial  code.  The  endorser  is  an  ordinary  caution  solidaire — McCord, 
J. Montreal  Mutual  Insurance  Co,  vs  DufresnCj  M.  C.  R.,  p.  68. 

2.  A  person  insured  for  a  cash  premium  under  section  35  of  the  40  Vict., 
cap.  72,  is  a  member  of  a  Mutual  Insurance  Company  and  liable  as  such  for  an 
extra  assessment  not  exceeding  $2  on  every  $400  of  his  insurance,  for  each  loss 
that  occurs  while  he  is  such  member,  provided  the  deposit  notes  are  insufSoient 
to  pay  such  losses.  Although  fees  due  to  the  Appellant  as  a  Director  could  not 
be  set  up  in  compensation  against  such  extra  assessments,  yet,  hs  the  Company 
and  liquidators  had  agreed  to  allow  such  fees  in  reduction  thereof,  the  Appellant 
ought  not  to  be  condemned  for  more  than  the  Respondents  had  agreed  to  accept. 

— Q.  B Lefebvre  &  Hochelaga  Mutual  Insurance  Co., 7  L.  N.,  p.  226 Torraxcb, 

J 6  L.N.,  p.  236. 

3.  The  action  whs  brought  to  recover  the  amount  of  assessment  due  upon  a 
premium  note.  The  Defendant  pleaded  that,  since  the  passing  of  the  Dominion 
Insurance  Act  of  1877,  Mutual  Fire  Insurance  Companies  having  their  head 
office  in  the  Province  of  Ontario  had  no  right  to  do  business  in  the  Province  of 
Quebec.  The  Court  held  that  the  Company  Plaintiff,  having  their  head  quarters 
in  the  City  of  Hamilton,  Ontario,  and  doing  business  in  the  Province  of  Quebec 
previous  to  1877,  had  a  right  to  do  business  in  this  Province  since  and  the  action 
was  therefore  maintained. — Rainvillb,  J. —  Victoria  Mutual  Fire  Insurance  Co, 
vs  Mullin,  6  L.  N.,  p.  390. 

4.  In  an  action  for  assessments  by  a  Mutual  Fire  Insurance  Company,  the 
amount  of  the  losses  should  be  alleged  and  proved  and  the  nature  of  the  debts 
should  be  established  so  as  to  enable  it  to  be  seen  whether  or  not  they  are  such 
as  insurers  are  responsible  for.—- Q.  B. — Mutual  Fire  Insurance  Company  of 
Jolietie  &  Dnpuis,  28  L.  C.  J.,  p.  179. 

5.  Les  liquidateurs  d'une  compagnio  d*assurance  mutuelle  n'ont  d'action 
contre  un  de  ses  membres  pour  sa  repartition,  qu'en  justifiant  de  son  exactitude 
par  Pallegation  etla  preuvedes  pertes,  des  dettes  et  desdepenses  qui  Pont  rendue 
necessaire  et  en  6tablissant  qu'ils  se  sont,  quant  aux  avis,  conform6s  en  tons 
|)oints  aux  exigences  du  statut  et  nommement  en  le  lui  donnant  par  lettre  circu- 
laire  a  son  adresse  dSposee  a  la  poste. — C.  R. — Mutual  Fire  Insurance  Company 
of  Jolieite  ik  Bourgoin,  10  Q.  L.  R.,  p.  1 10. 

S^^ITS.  All  persons  capable  of  contracting  may  insure  objects  in 
which  they  have  an  interest  and  which  are  subject  to  risk. — C.  C, 
2468;  Pothier,  Asa,,  10,  45  ;  2  Pardessus,  592  ;  1  Phillips,  pp.  19,  26, 
c.  3,  s.  1.     [III.  321.] 

DECISIONS  : — 1.  Qu'une  femme,  commune  en  biens  et  sous  puissance  du 
man,  ne  peut  valablement  faire  assurer  les  meubles  de  son  menage,  sans  I'auto- 
risation  de  son  mari ;  et  le  fait  de  n'avoir  pas  d6clar6  son  6tat  &  la  compagnie 
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d'assurance  rend  nulle  la  police  d'assurance — ^TaschbbeaU|  i.—Rou%ztau  vs  Royal 
Insurance  Co,f  M.  L.  R.,  1  S.  C,  p.  395. 

2.  Le  propriStaire  d'un  liavire  est  en  droit  de  reclamer  aprds  la  perte  de  ce 
naviro  le  montant  d*une  police  d'assurance  prise  sur  le  dit  navire  par  un  agent 
d'affidres  agissant  au  nom  du  propri^taire  et  pour  le  seul  avantage  de  celui-ci. — 
Q.  B.^^Anchor  Marine  Insurance  Co.  A  Allen j  14  R.  L.,  p.  449,  13  Q.  L.  R.,  p.  4. 

See  also  cases  noted  at  C.  C  2474. 

S2473*  Incorporeal  things  as  well  as  corporeal,  and  also  human 
life  and  health,  may  be  the  object  of  insurance. — Pothier,  Ass.,  26, 
{cooitrd,  as  to  life)  :  2  Pardessus,  Dr.  Com.,  589,  590  ;  Marshall,  Iv^., 
208;  C.  C,  2470.     [ITT.  821.] 

tMlT^l.  A  person  has  an  insurable  interest  in  the  object  insured 
whenever  he  may  suffer  direct  and  immediate  loss  by  the  destruction 
or  injury  of  it.— 1  Arnould,  281  ;  1  Phillips,  27,     [III.  321.] 

DECISIONS  : — I.  The  transfer,  although  nota,rial;  of  a  mortgage,  the  subject 
of  insurance,  does  not  destroy  the  insurable  interest  then  existing,  a  conire-leitre 
sous  seing  privS  from  the  transferer  showing  that  the  transfer  was  merely  nomi- 
nal.— Q.  B. — Montreal  Assurance  Co.  rf-  McOillivrayy  8  L.  C.  R.,  p.  401.  (The judg- 
ment in  this  case  was  reversed  in  the  Privy  Council,  on  other  grounds  and  their 
Lordships  did  not  pass  on  this  point.) — Privy  Council — 9  Ij.  C.  R.,  p.  488,  13 
Moore^s  P.  C.  Rep.,  p.  87. 

2.  A  person  who  insures  as  agent  for  another,  cannot  sue  for  indemnity  in 
his  own  name  as  principal.  If  a  consignee  sues  for  indemnity  under  a  policy 
effected  in  his  own  nam<>,  upon  gooJs  belonging  to  another  and  consigned  to  him, 
he  must  show  an  insurable  interest  in  such  goods  to  entitle  him  to  recover,  and 
can  only  recover  the  amount  in  which  he  shows  himself  to  be  so  interested.  The 
possession  of  the  bill  of  lading  is  primd  facie  evidence  of  proprietorship  ;  but  it 
is  insufficient  to  constitute  an  insurable  interest  in  the  consicrnee,  if  it  be  shewn 
aliunde  that  he  is  not  the  proprietor  of  the  goods.  To  entitle  a  consignee  of  goods 
lost  or  damaged  in  transitu  to  recover  under  a  policy  taken  out  upon  them  in  his 
own  name,  he  must  shew  pecuniary  and  appreciable  interest  in  such  goods  arising 
from  a  lien  upon  them  )  which  lien  may  be  for  advances  in  respect  of  them  for  a 
general  balance,  or  otherwise.     But,  however  it  may  be  created,  it  must  attach 

specifically  upon  the  goods  co/ered  by  the  policy — Smith,  J Cusack  vs  Mutual 

Insurance  Co,  of  Buffalo y  6  L.  C.  J.,  p.  07. 

3.  The  deposit  by  the  insured  of  bills  of  sale  and  documents  requisite  for 
showing  ownership  of  a  vessel  wiih  the  collector  of  Customs,  for  registration,  is 
sufficient  to  give  an  insurable  interest,  though  actud  registration  be  not  made 
till  after  the  destruction  of  the  vessel  by  fire.  If  this  be  not  so,  the  insured  may 
fall  back  upon  any  anterior  title  registered,  from  which  he  can  deduce  insurable 

interest.    One  of  two  trustees,  part  owners,  can  insure  a  vessel. — Mackay,  J 

Moore  vs  Home  Insurance  Co.,  14  L.  C.  J.,  p.  77. 

4.  Although  A.  is  merely  the  agent  of  B.,  in  obtaining  from  C.  an  advance 
of  mouey  on  certain  goods,  yet,  if  he  renders  himself  liable  to  B.  for  any  loss 
which  might  aiise  after  the  sale  of  the  goods,  he  has  an  insurable  interest  in  the 
goods,  and  can  therefore  legally  insure  them  in  his  own  name  to  the  full  extent 
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of  the  loan.->ToRRAyoB,  J.— O'Connor  vs  Imperial  Insurance  Co,y  14  L.  C.  J., 
p.  219. 

5.  A  bond  fide  equitable  interest  in  property  of  which  the  legal  title  appears 
to  be  in  another  may  be  insured,  provided  there  be  no  false  afSrmation,  repre- 
sentation or  concealment  on  the  part  of  the  insured,  whp  is  not  obliged  to  repre- 
sent the  particular  interest  he  has  at  the  time,  unless  inquiry  be  made  by  the 
insurer.  Such  insurable  interest  in  property  of  which  the  in-ured  is  in  actual 
possession  may  be  proved  by  verbal  testimony. — Torraxcb,  J — Whytevs  Home 
Insurance  Co.j  14  L.  C.  J.,  p.  301. 

6.  Un  oreancier  chirographaire  n*a  pas  d'interet  assurable  dans  le  fonds  de 
magasin  de  son  debiteur,  et  ne  pe*it  tenir  une  assurance  contre  le  feu  sur  icelui. 
— Stuart,  J. — Hunt  vs  Home  Insurance  Co,,  3  R.  L.,  p.  455. 

7.  In  the  case  of  an  insurance  of  a  number  of  barreb  of  oil,  purchased  by 
the  insured,  but  not  actually  identified  and  separated  from  other  barrels  of  oil 
contained  in  the  building  in  which  the  oil  was  stored,  the  insure  i  hasj  neverthe- 
less, an  insurable  interest  as  proprietor  in  the  property  sold.  A  verdict  of  a  jury 
in  favor  of  the  insurance  company  based  on  a  charge  of  the  judge  that  the  pro- 
perty in  the  oil  did  not,  under  the  circumstances,  pass  to  the  insured,  will  be  set 

aside  and  a  new  trial  granted Q.  B. — Maihewson  <t  Royal  Insurance  Co.j  16  L. 

C.  J.,  p.  45. 

8.  Gkx)ds  held  under  a  duly  endorsed  warehouse  receipt,  as  collateral  secur- 
ity for  advances,  may  be  properly  and  legally  insured  as  being  the  property  of 
the  holder  of  such  receipt,  being  the  party  who  made  the  advances. — In  an  action 
for  the  recovery  of  the  insurance  of  said  goods,  it  is  sufficient  to  establish  that 
goods  of  the  ch  fracter  and  bran  1  and  of  the  quantity  claimed  were  actually  in 
the  building  where  the  goods  were  stored,  at  the  time  of  the  insui*ance,  and  at 
the  time  the  building  and  its  contents  were  wholly  burnt,  without  proving  the 
actual  identification  of  the  goods  described  in  the  warehouse  receipt. — Q.  B. — 

Wilson  <fc  Citizen's  Insurance  Co,,  19  L.  C.  J.,  p.  175. 

9.  A  colourable  lease  made  to  an  individual  for  the  purpose  of  constituting 
him  a  warehouseman,  upon  whose  receipts  the  goods  ass^reil  would  be  dealt 
with,  does  not  affect  the  risk  and  void  the  policy  of  an  insurance  upon  certain 
goods  assured,  whether  their  own  properti/  held  on  trust  or  on  consignment. — 
Privy  CouNCtt..-^  -Lancashire  Insurance  Co.  <t  Chapman,  7  R.  L.,  p.  47. — Maokay,  J. 
— 13  L.  C.  J.,  p.  36.     (Not  reported  in  P.  C.  App.  Oas.) 

10.  A  creditor  who  takes  out  a  policy  of  assurance  for  his  own  protection 
and  at  his  own  expense  on  his  debtor's  property,  is  not  bound  to  account  to  the 
debtor  for  any  portion  of  the  money  paid  to  him  under  such  policy.— Papinkau, 
J. — -Archambauli  vs  Galarneau,  22  L.  C.  J.,  p.  105. 

11.  That  a  creditor  who  had  insured  property  hypothecated  for  the  security, 
of  a  debt  due  to  him  and  who  has  been  paid  in  part  by  the  receipt  of  the  insur- 
ance money  from  the  Insurance  Company,  is  not  entitled  to  recover  from  his 
debtor  more  than  the  balance  due,  including  the  premiums  paid  and  interest 
thereon. — ^Q.  B — ArchambauU  df  Lamh'e,  26  L.  C.  J.,  p.  236,  2  Q.  B.  R.,  p.  97,  5 
L.  N.,  p.  294. 

12  Qu'un  usufruitier  a  un  interet  sufiisant,  comme  tel,  pour  faire  assurer 
centre  les  accidents  par  le  feu,  une  maison  dont  il  a  Tusufruit,  mais  qu'en  cas 
d'accident  il  ne  pent  retirer  de  I'assureur  que  la  valeur  de  I'interet  quUl  prouve 
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avoir Q.  B. — St  Amand  db  Gompagnie  cP Assurance  de  Quebec,  14  R.  L.,  p.  27. — 

Casault,  J 9  Q.  L.  R.,  p.  162. 

13.  Que  I'intimee,  en  se  disant  propri6taire  de  rimmeuble  qa^elle  faUait 
assurer,  bien  qu'elle  n*en  jouis^ait  qu'a  titre  de  grevSe  de  substitutioii,  n'a  pas 
fait  une  fausse  declaration,  et  que  cette  omission  de  sa  part  n'est  pas  une  cause 
sufBsante  pour  Tappelante  de  demander  Tannulation  du  contrat  d'assurance 

qu'elle  a  passe  avec  Tintim^e. — Q.  6 Compagnie  d' Assurance  Mutuelle  contre  le 

feu  de  Montreal  &  Villeneuve^  4  Q.  B.  R.,  p.  376,  M.  L.  R.,  2  Q.  B.,  p.  89. 

See  also  cases  noted  at  C.  C.  2571. 

14.  Action  against  the  Appellant  against  the  Respondents  for  $2,552,  being 
the  amount  of  a  promissory  note  by  T.  R.  to  order  of  Appellant,  endorsed  by  W. 
M.  &  Co.  This  note  was  dated  27th  April,  1867,  and  payable  four  months  after 
date.  The  Appellant  alleged  that  about  the  10th  December,  1866,  one  R.,  a 
broker,  or  bome  other  person  acting  through  him,  owned  and  possessed  1,000 
barrels  of  refined  coal  oil,  which  were  in  M.'s  warehouses,  that  is,  700  in  warehouse 
No.  1  and  200  in  warehouse  No.  2,  for  which  M.  delivered  warehouse  receipts  to 
R.  under  authority  of  the  owners  ;  that  on  the  26th  December,  1866,  R.  assigned 
to  Appellant  the  warehouse  receipts  and  the  oil  they  represented  by  endorsing 
them;  that  on  the  30th  April,  1867,  Appellant  re- transferred  to  R.  500  barrels 
then  stored  in  said  warehouse,  with  the  understanding  that  upon  R.  paying,  on 
the  2nd  September,  1867,  his  note  of  $2,500,  he  would  reconvey  to  R.  the  remain- 
ing 500  barrels  of  oil,  whereupon  he  surrendered  the  two  receipts  for  the  1,000 
barrels  and  received  back  a  warehouse  receipt  made  by  M.  in  the  name  of  the 
Appellant.  The  Appellant  on  the  Ist  May  insured  with  Respondents  these  500 
barrels,  for  a  period  of  four  months,  for  $4,000,  in  warehouses  Nos.  1  and  2.  On  the 
iSth  August,  1867,  the  store  No.  1  was  destroyed  by  fire  and  the  oil  consumed, 
whereupon  he  claimed  the  insurance  to  the  extent  of  the  note  of  the  principal 
and  interest  of  R.'s  note.  The  Respondents  pleaded  that  R.  was  never  the  owner 
of  the  oil — that  the  oil  was  never  stored  by  R.  or  any  one  else  giving  R.  or 
Appellant  control  thereof  and  it  was  not  there  when  the  store  No.  I  was  burned. 
That  supposing  M.  &  Co.  were  the  owners  of  the  oil,  under  24  Vict.,  cap.  2,  they 
could  only  give  a  warehouse  receipt  that  would  be  a  document  of  title  in  the 
hands  of  R.  by  making  it  in  his  own  favour  and  endorsing  it  to  the  second  holder. 
That  at  the  time  of  effecting  the  insurance,  the  Appellant  represented  the  oil  to 
be  in  No.  1  and  No.  2  and  never  noticed  the  Respondents  of  the  increased  risk 
by  its  removal  into  No.  1.  The  Court  below  dismissed  the  action  on  the  ground 
that  R.  had  no  oil  of  the  Victoria  brand  in  store  No.  1 .  Held  : — ^Distinguishing 
from  Wilson  and  Citizens  Insurance  Company  (case  number  8  above)  and  confirm- 
ing the  judgment  of  the  Court  below,  that  it  was  proved  Appellant  never  had  any 
oil  there,  but  that,  on  the  contrary,  it  was  proved  that  there  was  no  oil  there  of 
the  description  mentioned  in  the  warehouse  receipt,  either  at  the  time  the 
insurance  was  effected  or  at  the  time  the  fire  occurred. — Q.  B — Hood  &  Western 
Assurance  Co.,  2  Q.  L.  D.,  p.  408. 

15.  The  Appellants  granted  a  fire  policy  to  one  T.  on  divers  buildings  and 
their  contents,  for  $3,280.  In  his  written  application,  T.  represented  that  he  was 
the  owner  of  the  premises,  whilst  he  had  really  previously  sold  them  to  S.,  the 
Respondent,  subject  to  a  right  of  redemption,  which  right  S.,  at  the  time  of  the 
application,  had  availed  himself  of  by  paying  back  to  T.  a  part  of  the  money 
advanced,  leaving  still  due  to  S.  a  sum  of  $1,510.    Subsequent  to  the  application, 
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and  after  some  correspondence,  the  respective  interests  of  T.  and  S.  in  the  pro- 
perty were  fully  explained  to  the  Appellants,  through  their  agents.  Thereupon, 
a  transfer  was  made  to  S.  by  T.,  the  amount  thereof  being  left  in  blank,  and 
accepted  by  the  Appellants.  The  action  was  br^^ught  for  $3,280,  the  amount  of 
the  insurance  on  the  building  and  effects.  "Htld  : — ^That,  at  the  time  of  the  appli- 
cation for  the  insurance,  T.  had  an  insurable  interest  in  the  property  and  as  the 
Appellants  had  accepted  the  transfer  made  by  S.  to  T.  which  was  intended  by 
all  parties  to  be  for  $1,5 10,  the  amount  then  due  by  T.  to  S.,  the  latter  was  entitled 
to  recover  the  said  sum  of  $1,510. — Supreme  Court — Ottawa  Agricultural  Insu- 
rance Company  is  Sheridan,  5  S.  C.  R.,  p.  157,  C.  D.p.  200.— Q.  B 2  L.  N.,  p.  206. 

16.  When  the  loss  under  a  policy  of  fire  insurance  of  goods  is  made  payable 
to  a  party  other  than  the  person  who  effects  the  insurance  and  such  third  party 
becomes  owner  of  the  goods  by  a  transfer  to  him  of  the  warehouse  receipts  of 
such  goods,  such  third  party  bf^comes  thereby  the  party  insured  and  can,  there- 
fore, legally  make  all  necessary  preliminary  proofs  of  loss Q.  B Stanton  S 

Home  Insurance  Co.,  24  L.  C.  J.,  p.  38. 

17.  As,  at  the  time  the  appliant  applied  for  insurance  on  his  life  and  the 
policy  was  executed,  he  effected  it  bona  fide  for  h\^  own  benefit  and  as  the  con- 
tract was  valid  at  its  inception,  the  payment  of  the  premium  when  made,  had 
relation  back  to  the  date  of  the  policy  and  the  mere  circumstance  that  the 
assignee  (the  insurance  having  been  effected  without  hi^  knowledge  and  there 
being  no  collusion  between  the  parties)  paid  the  premium  and  obtained  an  assign- 
ment, could  not  make  it  a  wager  policy. — Supreme  Court VSzina  &  New- York 

Life  Assurance  Co.,  6  S.  C.  R.,  p.  31,  4  L.  N.,  p.  231 Q.  B.-25  L.  C.  J.,  p.  232,  3 

L.  N.,  p.  322. 

S47S.  The  interest  insured  must  exist  at  the  time  of  the  loss 
unless  the  policy  contains  the  stipulation  of  lost  or  not  lost. 

This  rule  is  subject  to  certain  exceptions  in  life  insurance. — Ar- 
nould,  285  ;  2  Phillips,  27.     [Ill  821.] 

247tt«  Insurance  may  be  made  against  all  losses  by  inevitable 
accident,  or  irresistible  force,  or  by  events  over  which  the  insured  has 
no  control ;  subject  to  the  general  rules  relating  to  illegal  and  immoral 
contracts. — 2  Pardessus,  591 ;  Marshall,  Prel.  diisc,  p.  1  ;  Phillips..  157, 
c.  10  ;  C.  C,  1068  ;  Alauzet,  Ass.,  e.  9,  pp.  299  et  seq.     [III.  323.] 

247T.  The  insurer  may  effect  a  re-insurance,  and  the  insured 
may  insure  the  solvency  of  the  first  insurer. — 2  Valin,  Ord.  if.,  art.  20, 
p.  65  ;  Le  Guidon  de  la  Mer,  c.  2,  art.  19,  20  ;  3  Pardessus,  n.  767 ; 
Angell,  Life  and.  Fire  Iiis.,  Pr.  Fie'it?,  ^24,  25,  83,  84  :  Parsons,  Merc. 
Law,  514  :  Mai-shal.  137  et  seq.     [III.  323.] 


In  case  of  loss  the  insured  must,  with  reasonable  diligence, 
give   notice   thereof  to  the  insurer  ;  and  he  must  conform  to  such 
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special  requirements  as  may  be  contained  in  the  policy  with  respect 
to  notice  and  preliminary  proof  of  his  claim,  unless  they  are  waived 
by  the  insurer. 

If  it  be  impossible  for  the  insured  to  give  notice  or  to  make  the 
preliminary  proof  within  the  delay  specified  in  the  policy,  he  is 
entitled  to  a  reasonable  extension  of  time.     [III.  323.] 

DECISIONS : — 1.  Under  the  clause  or  condition  in  policies  of  insurance,  that 
in  case  of  any  dispute  between  the  parties  it  shall  be  referred  to  arbitration,  the 
Courts  are  not  ousted  of  their  jurisdiction,  nor  can  they  compel  the  parties  to 
:3ubmit  to  a  reference  in  tbe  progress  of  the  suit.  If  a  condition  referred  to  in  a 
policy  of  insurance  against  iire,  requires  in  the  event  of  loss  and  before  payment 
thereof,  a  certificate  to  be  procured  under  the  hand  of  a  magistrate  or  sworn 
notary  of  the  city  or  district,  importing  that  they  are  acquainted  with  the 
character  and  circumstance  of  the  person  insured,  and  do  know  or  verily  believe 
that  they  have  really  and  by  misfortune,  without  fraud,  sustained  by  fire  loss  and 
damage  to  the  amount  therein  mentioned,  such  certificate  is  a  condition 
precedent  to  a  recovery  of  any  loss,  against  the  insurers,  on  the  policy.  And  if  a 
certificate  be  procured,  in  which  a  knowledge  and  belief  as  to  the  amount  of  Joss 

is  omitted,  it  will  be  insufficient Q  B.-^Seott  vs  Phcenix  Assurance  Company, 

Stuart's  Rep.,  p.  152. — Privy  Council.— Stuart's  Rep.,  p.  354. 

2.  Jjb  d^lai  porte  dans  les  regiements  d'une  compagnie  d'assurance,  pour 
notitier  et  declarer  Tincendie  et  ses  circonstances  a  la  compagnie,  nVst  pas,  dans 
toutes  les  circonstanceF,  un  terme  fatal  et  tellement  de  rigueur,  que,  faute  de 
remplir  a  la  minute  cette  condition,  Tassure  doive  perdre  pour  toujours  tout 
recours. — Q.  fi.— i>t7/  dh  La  Compaynie  dC Assurance  de  QuibeCj  i  R.  de  L.,  p.  1 13, 

3.  The  condition  usually  endorsed  on  policies  of  insurance  respecting  double 
insurance,  will  be  held  to  be  waived  on  the  part  of  the  Company,  if  their  agent 
on  being  notified  of  such  double  insurance  after  the  fire,   makes  no  specific 

objection  to  the  claim  of  the  assured  on  that  ground C.  R Attoell  vs  Western 

Assurance  Company ^  1  L.  C.  J.,  p.  278. 

4.  In  the  case  of  a  policy  of  insurance  granting  permission,  in  the  body 
thereof,  to  insure  elsewhere,  on  giving  notice  to  that  end  to  the  directors  of  the 
Company,  in  order  that  the  second  insurance  might  be  endorsed  on  the  policy, 
and  requiring  by  the  by-laws  of  the  Company  printed  on  the  back  of  the  policy, 
that  such  notice  be  given  and  such  second  insurance  endorsed  on  the  policy 
d  peine  de  nullitS.  Held : — ^"fhat  a  notice  of  such  second  insurance  given  after  the 
fire,  and,  as  a  consequence,  not  endorsed  on  the  policy,  is  sufficient. — C.  K. — 
Soupras  vs  Mutual  Fire  Insurance  Company  for  the  Counties  of  Chambly  and 
Huntingdon,  1  L  C.  J.,  p.  197. 

5.  Under  a  clause  in  a  policy  of  insurance,  that  if  there  appear  fraud  in  the 
claim  made  to  a  loss,  or  false  swearing  or  affirmation  in  support  thereof,  the 
claimant  shall  forfeit  all  benefit  under  such  policy  ;  the  Court  will  reject  the 
claim  of  the  policy-holder,  if  the  Company  establbh  that  the  claim  is  unjust  and 
fraudulent,  and  far  in  excess  of  the  actual  loss,  to  the  knowledge  of  the  (policy- 
holder.—Smith,  J.— G'renter  vs  Monarch  Fire  and  Life  Insurance  Co.,  3  Ij.  C.  J., 
p.  100. 

6.  The  condition  of  a  policy  imposing  the  penalty  of  a  forfeiture  of  all 
remedy  upon  it,  in  the  event  of  any  fraudulent  overcharge  in  the  statement  of 
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losBy  is  not  comminatory,  but  will  be  carried  out  if  such  overcharge  be  proved. — 
Smith,  J. — Thomas  vs  Times  and  Beacon  Fire  Insurance  Co,f  3  L.  C.  J.,  p.  162. 

7.  The  furnishing  of  a  certificate,  as  required  by  the  condition  of  a  policy  of 
insurance,  of  three  respectable  persons  that  they  believe  that  the  loss  has  not 
occurred  by  fraud,  is  a  condition  precedent,  withput  compliance  with  which  the 
assured  cannot  recover. — Bbbthblot,  J. — Raeine  vs  Equitable  Insurance  Co.  of 
London,  6  L.  C.  J.,  p.  89. 

8.  A  condition  in  a  policy  that  no  action  can  be  brought  for  the  recovery  of 
the  loss,  after  the  expiration  of  six  months  from  the  occurrence  of  the  fire,  is 
inoperative  as  a  bar  to  an  action  instituted  after  that  period.— Smith,  J. —  Wilson 
vs  State  Fire  Insurance  Co,,  7  L.  C.  J.,  p.  223. 

9.  F.  S.  procured  a  policy  of  insurance  from  the  Defendants  against  loss  or 
damage  by  fire  to  his  goods  to  the  extent  of  $800.  The  policy  was  subject  to  the 
following  condition  :  ''  Persons  insured  sustaining  any  loss  or  damage  by  fire  are 
"  forthwith  to  give  notice  thereof  to  the  Ck>mpany  or  its  Agents,  and,  within 
^'  fourteen  days  thereafter,  deliver  in  as  particular  an  account  of  their  loss  or 
'^  damage  as  the  nature  and  circumstances  of  the  case  will  admit  of,  and  make 
^'  proof  of  the  same  by  declaration  or  affirmation,  and  by  their  books  of  accounts, 
"  or  such  other  reasonable  evidence  as  the  Company  may  require ;  and  until  such 
"  evidence  is  produced,  the  amount  of  such  loss,  or  any  part  thereof,  shall  not  be 
'^  payable  or  recoverable,  and  if  there  appear  any  fraud  or  false  statement,  or 
"  that  the  fire  should  have  happened  by  the  procurement,  wilful  act,  means  or 
"  connivance  of  the  insured  or  claimants,  he,  she  or  they  shall  be  excluded 
''  from  all  benefit  under  this  policy.  No  profit  of  any  kind  is  to  be  included  In 
*'  this  claim."  A  fire  took  place  and  F.  S.  sent  in  a  claim,  supported  by  his  oath, 
to  the  efifect  that  by  the  fire  he  had  lost  to  the  amount  of  $2,129.77.  The  Court 
being  of  opinion  that  there  was  fraud  and  false  statement  on  the  part  of  the 
insured  in  making  his  claim,  held  that  he  had  forfeited  all  benefit  under  the 
policy. — ^Badolbt,  J. — Seghetti  vs  Queen  Insurance  Co.,  10  L.  C.  J.,  p.  243. 

10.  In  an  action  on  a  policy  of  fire  insurance  for  $1,000,  Defendants  pleaded 
frikud  and  false  statement  which,  under  a  condition  of  the  policy,  would  avoid 
Plaintiff's  claim,  and  also  that  Plaintifif  did  not  forthwith  give  notice  of  his  loss 
and  deliver  in  as  particular  an  account  of  such  loss  as  the  nature  of  the  case 
would  admit  of  and  make  proof  of  the  same  by  declaration  or  affirmation  and  by 
his  books  of  account  or  such  other  reasonable  evidence  as  the  Defendants  or 
their  agent  required.  On  the  case  being  submitted  to  a  jury,  they  found  that 
there  was  no  fraud  or  false  statement  and  fixed  Plaintiff's  loss  at  $900,  but  in 
answering  to  the  following  question : — ''  Did  Plaintiff  forthwith  and  within  the 
^  delay  required  by  the  said  policy,  to  wit,  the  12th  day  of  December,  1866,  at 
"  Montreal,  give  notice  to  the  Defendants  and  deliver  in  an  account  giving  parti- 
"  oulars  of  his  loss,  under  oath,  and  offer  all  information  to  Defendants  and  make 
'<  claim  to  the  payment  of  the  sum  of  $1,000  currency  of  and  from  the  Defend- 
"  ants  ''.i^they  answered :  '*  We  consider  the  claim  made,  but  not  in  dueform,^^ 
Plaintiff,  in  term,  moved  1st.  That  the  words  "  but  not  in  due  form  "  be  struck 
out  as  surplusage ;  2nd.  For  judgment  on  the  verdict  for  $900  and  costs.  Defen- 
dants moved,  1st  for  a  new  trial ;  2iid.  For  arrest  of  judgment ;  3rd.  For  judgment 
on  the  verdict  dismissing  action  because  the  answer  of  the  jury  negatived  the 
allegations  of  Plaintiff's  declaration.    In  the  Superior  Court,  all  these  motions 

were  rejected,  except  the  last,  which  was  granted.    It  was  held  in  Appeal  by  the 
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FlaiDtiff,  reversing  the  judgment  of  the  Superior  Courty  that,  in  adding  the  words 
hut  not  in  due  form  to  their  auswer,  the  jury  answered  beyond  the  matters 

enquired  of,  the  words  were  therefore  surplusage  and  of  no  legal  effect Q.'B 

Wiggins  S  Queen  Insurance  Co  of  Liverpool  and  London,  13  L.  C.  J.,  p.  141. 

11.  The  condition  endorsed  on  a  policy  of  insurance  to  the  effect  that  no 
suit  or  action  shall  be  sustainable  for  the  recovery  of  any  claim  under  the  policy, 
unless  commenced  within  the  term  of  twelve  months  next  after  the  loss  shall 
have  occurred,  is  a  complete  bar  to  any  such  suit  or  action  instituted  after  the 
lapse  of  that  term — ^Q.  B^—Cornell  &  Liverpool  <k  London  Fire  <k  Life  Insurance 
Co.,  14  L.  C.  J.,  p.  267. 

12.  When  a  Company  absolutely  repudiates  the  insurance  effected  by  the 
deposit  receipt,  and  when  the  policy  has  not  issued,  the  right  of  action  accrues 
at  once,  and  there  is  no  necessity  of  giving  the  preliminary  notices  and  conform- 
ing  to  the  delay  and  other  conditions  precedent  in  case  of  loss  endorsed  upon 
the  Company's  policies. — Q.  B — Goodwin  &  Lancashire  Fire  &  Life  Insurance 
Co.,  18  L.  C.  J.,  p.  1 ^C.  R.— 16  L.  C.  J.,  p.  298. 

13.  The  preliminary  proofs  under  a  fire  policy  made  after  the  15  days,  within 
which  the  condition  endorsed  thereon  required  the  same  to  be  furnished,  are 
sufficient,  and  specially  so  when  the  condition  states  after  the  provision  as  to  the 

15  days,  that,  until  such  proofs  are  made,  no  right  of  action  shall  accrue. — C.  B 

Lafarge  vs  Liverpool,  London  &  Globe  Insurance  Co.,  17  L.  C.  J.,  p.  237. 

14.  Une  compagnie  d'assurance  veut  se  prevaloir  de  ce  que  I'assure  n^a  pas 
donn6  avis  de  Pincendie  dans  les  delais  requis  par  la  police : — JugS: — Que  si,  lors- 
qu'elle  a  refus6  de  payer,  la  compagnie  n'a  pas  objecte  auz  informalites  conte* 
nues  dans  Favis,  cela  constitue  une  renonciation  {loaiver)  de  sa  part  a  son  droit 

d'obtenir  un  avis  dans  une  autre  forme  ou  plus  circonstancie ^C.  R Gareeau  vs 

Niagara  Mutual  Insurance  Co.,  3  Q.  L.  R.,  p.  337. 

15.  No  bad  faith  being  proved,  the  over- valuation  did  not  vitiate  the  policy 
and  judgment  was  rendered  for  such  sum  as  appeared  to  be  suppoited  by  the 
evidence Q.  B Pacaud  &  Queen  Insurance  Co.,  21  L.  C.  J.,  p.  111. 

16.  Where  it  is  impossible  for  the  assured  to  give  a  detailed  statement 
under  oath  of  his  loss,  supported  by  books  and  vouchers,  owing  to  their  being 
burnt,  the  condition  of  the  policy  requiring  such  statement  will  be  satisfied  by 
his  giving  affidavit  as  to  the  value  of  the  property  lost.— Johnson,  J. — Ferry  vs 
Niagara  District  Mutual  Fire  Insurance  Co.,  21  L.  C.  J.,  p.  257. 

17.  Dans  le  cas  d'une  assurance  effectu^e  sur  re^u  {short  risk  receipt)  et 
sans  police,  Pavis  d'une  seconde  assurance  donne  aprds  le  feu  seulement,  mais  en 
temps  utile  pour  que  les  deux  assurances  contribuent  aux  dommages,  est  suffi- 
sant.  Dans  le  cas  de  telle  assurance  les  conditions  sp6ciales  contenues  aux 
polices  ordinairement  6manees  ne  s'appliquent  pas. — ^Q.  B. — Lafleur  ds  V Assu- 
rance des  Citoyens,  22  L.  C.  J.,  p.  247. 

18.  Where  a  party  insured  claims  to  have  lost  by  fire  more  than  double  the 
amount  subsequently  ascertained  by  his  and  the  Company's  valuators  to  be  the 
true  amount  of  the  loss,  the  claim  will  be  held  to  be  fraudulent  in  the  absence  of 
clear  evidence  to  the  contrary  and  the  reference  to  valuators  (without  waiver  of 
the  conditions  of  the  policy)  will  not  deprive  the  Company  of  the  benefit  of  the 
condition  that  all  claim  under  the  policy  shall  be  forfeited  in  the  case  of  fraud 
in  the  claim  or  of  false  swearing  by  the  assured. — Johnson,  ^.-^Laroc^ue  vs  Royal 
Insurance  Co,,  23  L.  C.  J.,  p.  217. 
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19.  To  an  action  on  a  policy  of  insurance,  the  Appellants  pleaded  thatother 
insurances  were  effected  on  the  property  without  notice  to  the  Company,  absence 
of  proper  preliminary  proof  and  fraudulent  overvaluation.  _The  Court  below  held 
that  the  Company  got  sufficient^notices  of  the  other  insurances  and  that  the  ob- 
jections arising  out  of  irregularities  in  the  preliminary  proofs  had  been  waived  by 
the  conduct  of  the  Company  after  the  fire — Held : — ^That  a  Company  receiying  pre- 
liminary proof  and,  with  knowledge  of  all  the  facts,  joining  in  an  arbitration! 
without  having  made  any  objection,  waived  the  right  to  object  and  could  not  raise 
the  point  afterwards. — Q.  B. — Canadian  Mutiuil  Fire  Insurance  Co,  <k  Donovan f 
2  L.  N.,  p.  229. 

20.  When  a  Company  received  the  information  given  by  the  assured  as  to 
his  loss,  without  objection  and  afterwards  furnished  him  with  a  printed  form  on 
which  to  make  his  claim,  it  was  held  that  they  had  waived  their  right  to  contend 
that  the  Plaintiff  had  failed  to  furnish  proof  of  his  loss  to  the  satisfacti<m  of  the 

Company  within  thirty  days  from  the  occurrence  of  the  fire. — C.  K Kelly  vb 

Hochelaga  Mutual  Fire  Insurance  Co.,  3  L.  N.,  p.  63,  24  L.  C.  J.,  p.  298. — ^Torrance, 
J 2  L.  N.,  p.  347. 

21.  To  an  action  to  recover  the  amount  of  loss  under  a  fire  insurance  policy 
the  Defendants  pleaded  inter  alia  that  it  was  a  condition  of  the  policy  that  unless 
the  claim  were  made  within  three  months  after  the  fire,  all  benefit  under  the 
policy  should  be  forfeited  and  that  no  claim  was  made  within  three  months.  That 
an  irregular  claim  made  by  the  Plaintiff,  within  twenty  days  after  the  fire,  was  im- 
mediately rejected  and  no  action  was  taken  within  twelve  months  and  it  was  a 
condition  that,  unless  an  action  was  taken  within  three  months  after  rejection, 
the  claim  should  be  forfeited.  The  Court  held  these  pleas  sustained  by  the  evi- 
dence.— ^Torrance,  J, -^Armstrong  vs  Northern  Insurance  Co.,  4  L.  N.,  p.  77. 

22.  DoRiON,  C.  J.,  loq — ^The  courts  have  generally  been  disposed  to  look 
upon  conditions  with  regard  to  the  forfeitureof  claims  under  a  policy  of  insurance, 
unless  properly  attested  claims  are  fyled  within  a  certain  fixed  delay,  in  the 
spirit  in  which  this  article  of  the  code  was  enacted  and  they  have  not  always 
insisted  that  the  proof  should  be  furnished  within  the  delay,  especially  when  this 

delay,  as  in  the  present  case,  was  a  short  one  of  fifteen  days Q.  B Black  & 

National  Insurance  Company^  24  L.  C.  J.,  p.  76,  3  L.  N.,  p.  29. 

23.  That  where  a  condition  of  a  fire  policy  requires  the  making  and  furnishing 
of  proofs  of  loss  within  a  specified  time  and  declares  that,  until  they  are  fur- 
nished, the  loss  shall  not  be  payable,  the  delay  is  a  material  part  of  the  condition 
and  consequently,  (in  the  absence  of  the  waiver)  the  assured  cannot  recover 
unless  he  sends  in  the  proper  proofs  within  the  prescribed  delay.  The  mere 
silence  of  the  Company  with  regard  to  proof  sent  in,  after  the  delay  prescribed  by 
the  condition  of  the  policy,  does  not  amount  to  a  waiver  of  the  condition  by  the 
Company,  nor  does  the  declaration  by  the  Company  at  the  time,  that  it  did  not 
consider  itself  liable,  amount  to  a  waiver  by  the  Company  of  the  benefit  of  the 
condition — ^Privy  Council —  Whyte  &  Western  Insurance  Co.,  22  L.  C.  J.,  p.  215, 
7  R.  L.,  p.  106.  (Not  reported  in  P.  C.  App.  Cas.) 

24.  Que  la  condition  mise  au  dos  d'une  police  d'assurance  contre  le  feu,  que 
tout  recours  16gal  contre  la  Compagnie  qui  a  emis  la  police  est  present  apr^s  le- 
laps  de  douze  mois  qui  suivent  la  date  de  Tincendie,  n'a  rien  dUllegal,  et  que 
cette  prescription  doit  dtre  mise  en  force. — Taschereau,  J. — Rousseau  vs  Royal 
Insurance  Company,  M.  L.  H.,  1  S.  C,  p.  395. 
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25.  Le  plaidoyer  suivant  de  la  CompagDie  dSfenderesse  fufc  renyoye : — ^  Que 
<'  le  demandeur  avait  intents  son  action  plus  d'un  an  apr^s  la  perte  du  navire 
<<  Waterloo,"  bien  qu*il  fut  stipule  que,  dans  le  cas  o(i  Tassur^  aurait  des  r^clama- 
<<  tions  contre  I'assureur,  il  devait  le  faire  dans  Pann^e  qu'elles  auraient  pris  nais- 
*<  sance/' — ^Q.  B. — Anchor  Marine  Insurance  Co,  &  Allen^  13  Q.  L.  R.,  p.  4, 14  R. 
L.,  p.  449. 

26.  <<  That  a  condition  in  a  policy  of  insurance  <<  that  all  claims  under  this 
''  policy  Hhall  be  void  unless  prosecuted  within  one  year  from  the  date  of  loss,'* 
is  a  valid  condition  and  the  non-ohservance  thereof  defeats  the  remedy  of  the 
insured.  Such  condition  is  not  a  renunciation  of  prescription  by  anticipation 
within  the  meaning  of  C.  C.  2184.  (The  alleged  ruling  in  the  case  last  above  cited 
questioned  and  denied.) — Q.  B — Alle:n  &  Merchants  Marine  Insurance  Co,^  M.  L 
R.,  3  Q.  B.,  p.  293.  (This  case  has  been  carried  to  the  Supreme  Court.) 

See  also  cases  noted  at  C.  C.  2490. 


^Ml79.  Insurance  is  divided,  with  respect  to  its  objects  and  the 
nature  of  the  risks,  into  three  principal  kinds  : 

1.  Marine  insurance  : 

2.  Fire  insurance  ; 

3.  Life  insurance. — [III.  323.] 

SS480.  The  contract  of  insurance  is  usually  witnessed  by  an 
instrument  called  a  policy  of  insurance. 

The  policy  either  declares  the  value  of  the  thing  insured  and  is 
then  called  a  valued  policy,  or  it  contains  no  declaration  of  value, 
and  is  then  called  an  open  policy. 

Wages  or  gaming  policies,  in  the  object  of  which  the  insured  has 
no  insurable  interest,  are  illegal. — Pothier,  Ass.,  nn.  99  et  seq.  ;  Em6- 
rigon,  c.  1,  s.  1  ;  1  Phillips,  4,  5,  305,  320,  c.  14,  ss.  1,  2,  and  pp.  2,  3, 
nA>te  b  ;  Imp.  Stat.,  19  Geo.  II,  c.  37  ;  2  Pardessus,  nn.  592,  593,  594, 
p.  481,  nn.  593  et  seq.,  ch.  3  ;  1  Amould,  12,  13,  nn.  14,  16  ;  C.  Com., 

332,  339.     [III.  323.] 

DECISIONS  :>—l.  Policies  of  insurance  are  to  be  construed  by  the  same  rule 
as  other  contracts  and  agreements ;  therefore  where  there  is  an  express  warranty, 

there  is  no  room  for  implication  of  any  kind — K.  B Scoiivs  Fire  Insurance  Co. 

of  QuebeCf  2  R.  de  L.,  p.  76. 

2.  A  contract  of  insurance  against  fire  may  be  made  and  provided  without 
writing.  A  transfer,  although  notarial,  of  a  mortgage,  the  subject  of  insurance, 
does  not  destroy  the  insurable  interest  then  existing^  a  contre-lettre  sous  seing 
privi  from  the  transferer  showing  that  the  transfer  was  nominal.  A  clause  in  the 
Act  constituting  the  charter  of  an  incorporated  Insurance  Company  providing ''  that 
'^  all  policies  of  insurance  whatever  made  under  the  authority  ot  this  Act  (6  Vict., 
<'  cap.  22,  8. 4)  or  of  the  ordinance  aforesaid  which  shall  be  subscribed  by  any 
«  three  Directors  of  the  said  corporation  and  countersigned  by  the  Secretary  and 
^'  Manager  and  shall  be  under  the  seal  of  the  corporation  shall  be  binding  upon 
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«  the  corporation  though  not  subscribed  in  presence  of  a  Board  of  Trustees)  pro- 
*'  yided  such  policies  be  made  and  subscribed  in  conformity  to  a  by-law  of  the 
<'  corporation, '^  does  not  exclude  other  means  of  proving  a  contract  of  assurance 

consented  to  by  them Q.  B. — Montreal  Assurance  Co,  dh  McOillivray,  8  L.  C.  R, 

p,  401,  2  L.  C.  J.,  p.  221.  (This  case  went  to  the  Privy  Council,  where  the  deci- 
sion of  the  Court  of  Queen's  Bench  was  reversed,  and  it  was  doubted,  but  not 
decided,  whether  a  verbal  contract  of  insurance  against  fire  is  good  by  the  law  of 
Quebec.)— Privy  Council 9  L.  C.  R,  p.  488,  13  Moore's  P.  C.  Rep.,  p.  87. 

3.  An  insurance  by  simple  receipt  for  the  premium  is  legal  and  binding 
without  the  issue  of  a  policy — Torrance,  J. — OWonnor  vs  Imperial  Insurance  Co*j 
14  L.  C.J.,  p.  219. 

4.  In  an  action  for  an  insurance  premium  to  which  payment  was  pleaded,  it 
was  held  that  the  form  known  as  an  interim  receipt  did  not  establish  payment. — 
Johnson,  J. — Canadian  Fire  &  Marine  Insurance  Co,  vs  Keroackj  2  L.  N.,  p.  272. 

5.  The  Defendants  granted  the  Plaintiff  an  interim  receipt  containing  the 

following  conditions '' Subject  to the  approval  of  the  directors  which  will 

<(  be  signified  by  the  issue  of  a  policy  within  thirty  days  from  date Notice 

''  of  rejection  of  risk  received  at  the  post  office  address  of  applicant,  as  given  in 
"  application,  cancels  this  receipt  and  insurance  if  not  otherwise  conveyed.'' 
Held  : — ^That  the  mere  lapse  of  thirty  days  without  the  issuing  of  any  policy,  did 
not  put  an  end  to  the  insurance  effected  under  the  receipt. — C.  R — Turgeon  vs 
Citizens  Insurance  Co,,  9  Q.  L.  R,  p.  78. 

See  also  decisions  noted  at  C.  C.  2481. 


liS491.  The  acceptance  of  an  application  for  insurance  constitutes 
a  valid  agreement  to  insure,  unless  the  insurer  is  required  by  law  to 
contract  in  another  form  exclusively. — Pothier,  Ass.,  99 ;  Marshall, 
290  n  ;  Parsons,  Merc.  Law,  492  n.l;l  Phillips,  Itis.,  p.  5.  [Ill  323.] 

DECISIONS  : — 1*  Quoere  whether  a  verbal  contract  of  insurance  against  fire 
is  good  by  the  law  of  Quebec — Privy  Council. — Montreal  Assurance  Company  d: 

McGillivray,  13  Moore's  P.  C.  Rep.,  p.  87,  9  L.  C.  R,  p.  488 Q.  B 8  L.  C.  R, 

p.  401,  2  L.  C.  J.,  p.  221. 

2.  Upon  a  Fire  Insurance  Company's  local  agent,  acting  within  the  scope  of 
his  powers  and  according  to  usage  with  such  Company,  receiving  the  premium 
for  an  insurance  and  granting  an  interim  or  deposit  receipt,  subject  to  the 
approval  of  the  chief  officer  of  such  Company  and  the  conditions  of  the  Com- 
pany's policies,  the  applicant  is  insured  until  he  has  notice  that  the  risk  is 
declined.  The  mailing  of  the  notice  from  the  chief  manager  of  the  Company,  at 
the  head  office,  to  the  local  agent,  before  the  fire  occurs,  but  which  reaches  him 
and  is  communicated  to  the  insured  after  the  fire,  declining  the  risk,  is  insufficient, 
and  the  liability  of  the  Company  continues  until  communication  of  non- 
acceptance  of  the  application  reaches  the  insured.  Where  a  Company  absolutely 
repudiates  the  insurance  effected  by  the  deposit  receipt,  and  when  the  policy 
has  not  issued,  the  right  of  action  accrues  at  once,  and  there  is  no  necessity  of 
giving  the  preliminary  notices  and  conforming  to  the  delay  and  other  conditions 

precedent  in  case  of  loss  endorsed  upon  the  Company's  policies Q.  B. —  Qoodwin 

A  Lancashire  Fire  and  Life  Insurance  Co,j  18  L.  C.  J.,  p.  1. 
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3.  In  the  case  of  interim  insurance  by  an  agent,  in  the  following  words: 
"  Received  from  Messrs  Tough  &  Wallacej  Coaticook  (post  office,  Coaticook),  the 
"  sum  of  $20,  being  the  premium  for  an  insurance  to  the  extent  of  $2,^00,  on 

"  the  property  described  in  the  application  of  this  date  numbered ;  subject, 

<<  however,  to  the  approval  of  the  board  of  directors  in  Toronto,  who  shall  have 
'^  power  to  cancel  this  contract,  at  any  time  within  thirty  days  from  this  date,  by 
<<  causing  a  notice  to  that  effect  to  be  mailed  to  the  applicant  at  the  above  post 

<<  office  j  " a  notice  by  the  Company  cancelling  the  contract,  mailed  to  the 

applicants,  at  the  post  office,  Toronto,  within  the  30  days,  but  not  received  in 
time  for  delivery  by  the  post  office  at  Coaticook  until  after  the  fire,  had  not  the 
effect  of  cancelling  the  insurance. — ^Q.  B. —  Tough  d:  Provincial  Insurance  Co.,  20 
L.  C.  J.,  p.  168. 

See  also  decisions  noted  at  C.  C.  2480. 


Policies  of  insurance  may  be  transferred  by  endorsement 
and  delivery,  or  by  delivery  alone,  subject  to  the  conditions  contained 

in  them. 

But  marine  policies  and  fire  policies  can  be  transferred  only  to 
persons  having  an  insurable  interest  in  the  object  of  the  policy. — 
2  Valin,  p.  45  ;  Arnould,  211  ;  1  Phillips,  11,  12  ;  2  Phillips,  17,  18  ; 

Marshall,  800,  803.     [III.  323.] 

DECISIONS  : — 1*  The  interest  of  the  vendor  of  real  estate  in  a  policy  of 
insurance  against  fire,  effected  by  the  vendor  previous  to  the  sale,  passes  by  oper- 
ation of  law  to  the  purchaser,  the  sale  being  notified  to  the  Company.  A  payment 
made  by  the  Insurance  Company  to  the  vendor,  on  a  loss  occurring  after  the 
sale,  of  a  sum  larger  than  the  balance  of  the  purchaser  money  remaining  unpaid, 
enures  to  the  benefit  of  the  purchaser  as  a  discharge  for  such  balance. — C.  R — 
Leclaire  V8  Crasperf  5  L.  C.  K.,  p.  487. — Day,  J. — M,  C.  R.,  p.  22. 

2.  The  Plaintiff  as  executor  to  a  deceased  person,  whose  life  has  been 
insured,  being  unable  to  surrender  the  policy  of  insurance  to  the  Insurance  Com- 
pany, inasmuch  as  said  policy  had  been  transferred  to  cover  all  advances  then 
made,  and  which  might  thereafter  be  made  by  a  third  party,  can  have  no  right 
to  claim  the  benefit  of  said  policy,  so  long  as  the  claim  of  such  third  party  in 

possession  of  said  policy  remains  in  dispute  and  unsettled Smith,  J. — Conway  vs 

Britannia  Life  Assurance  Co,,  8  L.  C.  J.,  p.  162. 

3.  The  interest  in  the  insurance  money  may  be  legally  assigned  by  any 
simple  form  of  transfer  endorsed  on  the  policy,  and  such  transfer  does  not  require 
the  consent  or  acceptance  of  the  insurance  Company  to  make  it  binding. — 
ToRRAKCB,  J. — 0^ Connor  vs  Imperial  Insurance  Co,^  14  L.  C.  J.,  p.  219. 

4.  Le  transport  d*une  assurance,  endosse  sur  la  police,  mais  sans  alienation 
de  la  chose  assur^e,  ne  donne  pas  au  cessionnaire  plus  de  droit  qu'en  avait 
Passure.  Comme  ce  dernier,  il  est  soumis  a  toutes  les  conditions  de  la  police  et, 
par  consequent,  n^a  pas  de  recours  centre  la  compagnie  tant  que  I'assur^  lui- 
m§me  n'a  pas  prouv6  sa  perte  conformement  aux  stipulations  de  la  police. — 
C.  R. — White  vs  Home  Insurance  Co,,  2  R.  C,  p.  232. 

5.  An  assignment  of  the  policy  can  convey  no  greater  rights  under  the  same 
than  the  assured  himself  had. — Casault,  J..^KefD  York  Life  Insurance  Co,  vs 
Parent,  3  Q.  L.  R.,  p.  163. 
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6.  The  Appellants  granted  a  fire  policy  to  one  T,  on  divers  buildings  and 
their  contents,  for  $3,280.  In  his  written  application,  T.  represented  that  he  was 
the  owner  of  the  premises,  while  he  had  really  previously  sold  them  to  S.,  the 
Respondent,  subject  to  a  right  of  redemption,  which  right  T.,  at  the  time  of  the 
application,  had  availed  himself  of  by  paying  back  to  S.  a  part  of  the  money 
advanced,  leaving  still  due  to  S.  a  sum  of  $1 ,5 1 0.  Subsequent  to  the  application,  and 
after  some  correspondence,  the  respective  interests  of  T.  &  S.  in  the  property 
were  fully  explained  to  the  Appellants,  through  their  agents.  Thereupon,  a 
transfer  was  made  to  S.  by  T.,  the  amount  thereof  being  left  in  blank,  and 
accepted  by  the  Appellants.  The  action  was  brought  for  $3,280,  the  amount  of 
the  insurance  on  the  building  and  effects.  Held: — That,  at  the  time  of  the  appli- 
cation for  the  insurance,  T.  had  an  insurable  interest  in  the  property  and  as  the 
Appellants  had  accepted  the  transfer  made  by  T.  to  S.,  which  was  intended  by 
all  parties  to  be  for  $1,510,  the  amount  then  due  by  T.  to  S.,  the  latter  was  entitled 
to  recover  the  said  sum  of  $1,510. — Suprbmb  Court. — Ottawa  Agricultural  Insu- 
rance Company  &  Sheridan^  5  S.  C.  R.,  p.  157,  C.  D.,  p.  200.^Q.  B. — 2  L.  N., 
p.  206. 

7.  When  a  fire  policy  taken  out  by  the  owner  of  real  property,  declares  that 
the  loss,  if  any,  is  payable  to  cert-ain  persons  named  ''as  mortgagees  to  the  extent 
'*  of  their  claim,"  such  persons  become  thereby  the  parties  assured  to  the  extent 
of  their  interest  as  mortgagees  and  their  right  and  interests  cannot  be  destroyed 

or  impaired  by  any  act  of  the  owner  of  the  property. — Q.  B Black  di National 

Insurance  Co.,  24:  L.  C.  J.,  p.  G5,  3  L.  N.,  p.  29. 

8.  W.  W.  Paige  transferred  to  Appellant  two  insurance  policies  issued  by 
Respondents.  Subsequently,  the  property  insured  was  destroyed  by  fire,  but  this 
was  only  after  Paige  had  ceased  to  have  any  interest  in  such  policy.  On  a  claim 
by  Appellant  to  recover  the  amount  of  said  policies.  Held :  ~  1st.  That  the 
assignee  of  a  policy  issued  by  a  Mutual  Insurance  Company  can  only  exercise 
such  claims  as  the  transferer  could  himself  have  done.  2nd.  That,  in  this  case,  Paige 
having  ceased  to  have  any  title  to  the  property  insur9d,  when  the  fire  occurred, 
he  could  not  recover  the  amount  insured  under  the  policies  aforesaid  and  that 
the  Appellant  was  therefore  debarred  from  such  claim — Q.  B. —  Willey  <k  Mu- 
tual Fire  Insurance  Company  of  the  Counties  of  Stansiead  and  Sherhroohe,  2  Q. 
B.  R.,  p.  29. 

See  also  cases  noted  at  C.  0.  2576. 


In  the  absence  of  any  consent  or  privity  on  the  part  of 
the  insurer,  the  simple  transfer  of  the  thing  insured  does  not  transfer 
the  policy. 

The  insurance  is  thereby  terminated,  subject  to  the  provisions 
contained  in   article   2576.— C.  C,  2475,  2476  ;  3  Kent,  261,  n.   2. 

[III.  323.] 

DECISIONS : — 1*  Une  police  d'assurance  ne  pent  dtre  transport6e  que  du 
coosentement  de  I'assureur.  Un  avis  de  ce  transport  n'a  pas  Teffet  de  lier  I'as- 
sureur — C.  R. — Corse  vs  British  America  Insurance  Company,  1  R.  C.,  p.  243. 

2.  The  sale  of  property  insured  does  not  convey  to  the  purchaser  the  policy 
of  insurance,  without  a  transfer  of  the  policy  and  by  mere  operation  of  law* — Q. 
B. — Forgie  &  Royal  Insurance  Co,,  16  L  C.  J.,  p.  34,  2  R.  L.,  p.  733,  4  R.  L.,  p.  63. 
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3.  In  the  case  of  an  assignment,  with  the  consent  of  the  mortgagor,  of  a 
mortgage,  which  contained  a  covenant  by  the  assignor  to  transfer  to  the  assignee 
as  collateral  security  a  certain  policy  of  insurance  then  held  by  the  assignor  on 
the  buildings  existing  on  the  property  mortgaged,  it  was  held  that  the  £ulure 
by  the  assignee  to  secure  such  transfer  and  the  consequent  reception  by  the 
assignor  of  the  insurance  money  under  the  policy  would  not  entitle  the  mortgagor 
to  claim  from  the  assignerthe  discharge  of  the  mortgage — Q.  B. — Robert  ii  Mac- 
donaldj  19  L.  C.  J.,  p.  90. 

4.  That  where  the  loss,  under  a  policy  of  fire  insurance  of  goods,  is  made 
payable  to  a  party  other  than  the  person  who  effects  the  insurance  and  such  third 
party  becomes  owner  of  the  goods  by  a  transfer  to  him  of  the  warehouse  receipt 
of  such  goods,  such  third  party  becomes  thereby  the  party  insured  and  can, 
therefore,  legally  make  all  necessary  preliminary  proo&  of  loss. — Q.B. — Stanton  & 
Some  Insurance  Company,  24  L.  C.  J.,  p.  38. 

5.  MoD.  avait  c6d6  &  M.  tous  ses  droits  dans  une  socle  te  commerciale  qui 
avait  exists  entr*eux,  d.  la  condition  que  M.  lui  paierait  $3,000,  qu*il  acquitterait 
toutes  les  dettes  de  la  sociStS  ot  m^me  les  dettes  personnelles  de  McD.,  et  que, 
jusqu*au  paiement  des  $3,000,  il  tiendrait  les  marchandises  assurSes  et  remettrait 
les  polices  &  McD.  Les  marchandises  6taient,  lors  de  la  cession,  assur^es  au  nom 
de  McD.  seul,  k  deux  assurances  mutuelles,  par  trois  polices  qui  devaient  expirer 
quelques  mois  plus  tard,  et  que  McD.  avait  renouvel6es  k  leur  expiration.  McD. 
et  M.  avait  subsequemment  regU  de  compte,  et  s*dtaient  r^ciproquement  donn6 
quittance.  Jug 6 : — Que  la  cession  des  marchandises  n'avait  pas  transports  les 
polices  d^assurance,  qui  ne  couvraient  plus,  aprds  leur  cession,  les  marchandises 
dans  lesquelles  McD.  n'avait  plus  d'intSrdt  assurable,  et  que  M.  ne  devait  les  con- 
tributions, pour  pertes  antSrieures  k  Texpiration  des  polices,  que  comme  dettes 
sociales  et  dettes  personnelles  de  McD. ;  mais  que  celles  subs6quentes  au  renou- 
vellement  des  polices  n'etaient  dues  que  par  McD.  sans  recours  centre  M.-^t 
que  McD.  n*avait  de  recours  centre  M.  que  pour  les  contributions,  pour  pertes 
antSrieures  k  Texpiration  des  polices,  qui  ne  lui  avaient  pas  6t^  dSclar^esavantle 
r^glement  de  compte. — C.  R — McDonald  vs  MeBter^  10  Q.  L.  R.,  p.  329. 

SS4S4.  The  announcements  and  clauses  which  are  essential  or 
usual  in  policies  of  insurance,  are  declared  in  ai^ticles  hereinafter 
contained  relating  respectively  to  the  different  kinds  of  insurance. — 
[III.  325.] 


SECTION   II. — OF   REPRESENTATION   AND  CONCEALMENT. 

SS485*  The  insured  is  obliged  to  represent  to  the  insurer  fully 
and  fairly  every  fact  which  shows  the  nature  and  extent  of  the  risk, 
and  which  may  prevent  the  undertaking  of  it,  or  affect  the  rate  of 
premium.— 2  Pardessus,  nn.  593,  5o  ;  C.  C,  2486,  2487.    [III.  325.] 

DECISIONS : — 1-  A  polioy  of  insuraDoe  describing  the  premises  as  a  house 
bounded  in  the  rear  by  a  stone  building,  covered  with  tin,  and  by  a  yard,  in 
which  yard  there  was  being  a  first  class  store  erected,  which  would  communicate 
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with  the  building  assured,  is  not  incorrect  and  not  null,  although  it  was  proved 
that  there  was,  between  the  house  and  the  stone  building,  a  brick  building 
covered  with  shingles/communicating  at  both  doors,  inasmuch  as  the  omission 
of  mentioning  such  doors  in  the  description  was  not  proved  to  have  been  a  fraud- 
ulent concealing  and  inasmuch  as  it  was  not  established  that  the  fire  had  been 
occasioned  or  had  extended  by  means  of  such  apertures — ^The  .judgment  of  the 

Superior  Court,  affirming  the  contrary  doctrine,  was  reversed Q.  B Casey  d: 

Goldtmith,  4  L.  C.  R.,  p.  107 Duval  &  Meredith,  JJ^2  L.  C.  R.,  p.  2U0. 

2.  The  error  of  an  Insurance  Company's  agent,  in  making  and  transmitting 
to  the  head  office  a  diagram  of  the  buildings  insured,  by  means  of  which  the 
buildings  are  described  in  the  policy  as  "  detached ''  instead  of  as  *'  connected 
"  with  other  buildings,"  cannot  deprive  the  assured  of  his  remedy  on  the  policy. 
To  a  plea  setting  up  that  the  policy  was  obtained  by  false  and  fraudulent  repre- 
sentations as  to  the  building  being  '*  detached"  and  as  to  the  number  of  its  occu- 
pants and  that  thereby  the  conditions  of  the  policy  were  broken  and  the  Plaintiff 
deprived  of  all  benefit  under  it,  the  Plaintiff  is  entitled  to  answer  denying  such 
misrepresentations  and  alleging  the  visits  of  the  Insurance  Company's  agent  to 
the  insured  premises  and  his  doings  as  to  the  making  and  transmitting  of  an 
erroneous  diagram.— Smith,  J. — Somers  vs  Athenosum  Fire  Insurance  Co.,  9  L.  C. 
R.,  p.  61,  3  L.  C.  J.,  p.  67. 

3.  In  the  matter  of  insurance  against  fire  and  in  the  case  submitted,  there 
was  concealment  on  the  part  of  the  insured  in  not  stating  that  a  wing  alleged  to 
contain  merchandise  was  also  partially  occupied  as  a  kitchen  and  such  conceal- 
ment, although  not  fraudulent,  voided  the  insurance. — Berthblot,  J. — Barsalou 
vs  Royal  Insurance  Co,f  15  L.  C.  R.,  p.  1. 

4.  The  mere  substitution  of  one  office  for  another  in  a  case  of  fire  insurance, 
does  not  necessitate  the  giving  of  notice,  as  in  a  case  of  a  new  or  double  insur- 
ance— C.  IL — Pacaud  vs  The  Monarch  Insurance  Co.,  1  L.  C.  J.,  p.  284. 

5.  Where  an  applicant  for  life  insurance,  in  answer  to  a  printed  question, 
misstates  his  age  ;  or  declares  that  his  health  is  good,  whereas  it  is  bad  ;  or  fails 
to  disclose  the  name  of  his  medical  attendants,  though  he  had  them,  and  answers  as 
if  he  had  none,  and  upon  such  answers,  which  are  made  to  form  a  part  of  the  con- 
tract, a  policy  is  issued  by  the  insurer,  such  policy  is  void — Generally,  false  state- 
ments made  by  the  applicant  for  insurance  absolutely  void  the  policy. — Bbrthb- 
ix)T,  J. — Hartigan  vs  International  Life  Assce.  Society ,  8  L.  C.  J.,  p.  203. 

6.  Where,  by  the  terms  of  a  policy  of  insurance,  the  statements  and  repre- 
sentations of  the  application  for  the  policy  are  made  part  of  the  contract  and  by 
the  policy  all  such  statements  and  representations  are  warranted  to  be  true,  and 
the  application  contains  false  representations  and  fraudulent  suppressions,  the 
same  may  be  urged  by  the  insurer  as  a  cause  of  nullity  in  the  contract,  and  an 
action  lies  to  have  the  policy  cancelled  and  delivered  up — ^Where  the  misrepre- 
sentations contained  in  the  application  are  to  the  knowledge  of  the  assured|  such 
nullity  may  be  invoked  by  the  insurer  without  any  return  of  premiums  paid. — 
Cabault,  J. — New  York  Life  Insurance  Co.  vs  Parent,  3  Q.  L.  R.,  p.  163. 

7.  In  the  Court  of  Review  it  was  held  that  an  insurance  of  goods  described 
as  being  in  No.  319  St.  Paul  street  will  be  held  to  cover  the  same  goods  although 
removed  into  the  premises  No.  315  adjoining,  if  the  agent  of  the  insurance  Com- 
pany, at  the  end  of  the  first  year  of  the  insurance,  examined  the  premises  and  con- 
sented to  a  renewal  of  the  policy Such  a  variation  does  not  constitute  a  new 
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contract,  but  only  a  slight  change  in  the  old  contract  approved  of  by  the  parties. 
The  question  as  to  the  consent  of  the  Company  to  such  change  of  the  placing  of 

the  goods  was  a  matter  of  fact  properly  left  to  the  jury ^The  jury  in  giving  their 

opinion,  without  being  expressly  asked  the  question,  that  the  Company  had  con- 
tinued the  risk  after  the  agent's  visit  to  the  premises,  and  by  his  not  only  not 
making  any  objection  at  the  time  but  actually  renewing  the  risk  without  any 
increase,  did  not  decide  what  was  matter  of  law,  but  only  gave  this  as  their  reason 
for  finding  that  the  stock  that  had  been  insured  was  lost  or  damaged,  and  the  jury 
had  a  right  to  give  their  reason  for  their  finding — ^The  Court  of  Appeals  heldihaij 
the  Plaintiff  having  sued  under  a  policy  covering  goods  in  No.  319  St  Paul  street, 
and  the  jury  having  included  in  their  verdict  the  value  of  stock  belonging  to  the 
Plaintiff  which  was  stored  in  No.  315  adjoining,  there  was  error  under  the  action 
as  brought  and  ordered  a  new  trial — Q.  B — Citizens  Insurance  Co,  Ss  Bolland, 
1  L.  N.,  p.  604— C.  R 21  L.  C.  J.,  p.  262. 

8.  On  the  9th.  August,  1871  the  Plaintiffs  (Respondents)  applied  to  the  De- 
fendants (Appellants)  through  their  agent  11.,  at  Hamilton,  for  an  insurance  on 
goods  to  the  amount  of  f  6,000  contained  in  a  store  on  the  south  side  of  King 
street,  described  in  the  application  as  No.  272  in  Defendant's  special  tariff  book 
and  marked  No.  1  on  a  diagram  endorsed  in  pencil  by  the  Secretary  of  the  Com- 
pany at  Montreal,  the  diagram  being  a  copy  of  a  diagram  on  a  previous  applica- 
tion for  policy  by  insured.  The  premium  was  fixed  at  62^  cents  on  the  $100  and 
was  paid  on  the  10th.  August.  On  that  day  the  Plaintiffs  gave  a  written  notice  to 
H.  that  they  had  added  two  flats  next  door  to  their  former  premises  (which  would 
form  part  of  N.  273  in  Defendant's  special  tariff  book)  and  that  part  of  their  stock 
was  then  in  these  new  flats.  A  few  days  later,  H.  inspected  the  building  and 
said  the  rate  would  have  to  be  increased  in  consequence  of  the  cuttings.  On  the 
29th.  August,  H.  notified  Defendants  of  the  opening  into  the  acyoining  building, 
but  did  not  communicate  the  written  notice  in  its  entirety.  An  increased  rate, 
making  it  one  per  cent,  was  fixed  and  paid  by  the  23rd.  September,  the  agent 
issuing  an  interim  teceipt,  dated  back  to  the  9th.  August  for  the  full  premium. 
The  policy  issued  immediately  thereafter,  dated  as  of  the  9th.  August,  and 
referring  to  the  diagram  endorsed  on  the  application  of  the  insured,  S.  T.,  272. 
On  the  policy  there  was  an  N.  B.  in  reference  to  '*  an  opening  in  the  east  end 
'^  gable  of  the  premises,  through  which  communication  is  had  with  the  adjoining 
<*  house,  occupied  by  one  O."  The  policy  was  handed  to  the  Plaintiff  in  Sep- 
tember 1871  and  the  loss  by  fire  occurred  in  March  1872.  The  Plaintiff  brought 
an  action  in  the  Court  of  Queen's  Bench  (Ontario)  on  the  policy,  but  failed  on  the 
express  ground  that  the  description  therein  did  not  extend  to  or  cover  goods, 
which  were  in  the  added  flats.  Thereupon  the  Plaintiff  fyled  their  bill  to  reform  the 
policy  or  restrain  the  Defendants  from  pleading  in  the  action  at  law  that  the  policy 
coverei  only  goods  contained  in  S.  T.,  n.  272.  Held : — That  the  true  construction 
of  the  application,  written  notice  and  interim  receipt,  hid  together,  established  a 
contract  of  insurance  between  the  Plaintiff  and  the  Defendants  embracing  the 
goods  situated  in  the  flats  added  by  Plaintiff  and  that,  notwithstanding  the 
acceptance  of  a  policy,  which  did  not  cover  goods  in  the  added  flats.  Plaintiffs  were 
entitled  to  recover  for  the  loss  sustained  in  respect  of  the  goods  contained  in  such 

added  flats Supreme  Court — (On  appeal  from  the  Court  of  Appeal  for  Ontario). 

Liverpool  d:  London  &  Globe  Insurance  Co.  S  Wyld,  1  S.  C.  R.,  p.  604. 

9.  AVhen  the  insured  in  his  application  for  insurance  described  a  building 
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as  '*  isolated,"  which  it  was  in  the  ordinary  sense  of  the  term,  a  printed  note  on 
the  application  beloto  the  signature  of  the  insured,  explaining  *<  iso-ated  "  as 
meaning  100  feet  from  any  building,  did  not  bind  the  insured,  he  being  in  good 
faith  and  his  attention  not  having  been  called  to  the  note. — Q.  B. —  Paeaud  d: 
Queen  Insurance  Co.^  21  L.  C.  J.,  p.  111. 

10.  Action  on  an  insurance  policy  issued  by  the  Respondents  by  which  they 
insured  certain  articles  known  as  ''  scythe  sharpeners "  which  were  then  being 
manufactured  by  the  Appellants  and  also  the  materials  used  by  the  Appellants 
for  their  manufacturing  establishment,  for  a  sum  of  $800.  After  the  intiurance 
was  effected,  the  Appellants  moved  their  manufacturing  establishment  into  a 
new  building  and  obtained  the  con&ent  of  the  Respondents  that  the  policy  already 
effected  should  cover  the  risk  in  the  new  building.  The  Respondents  pleaded  to 
the  action  that  the  insurance  had  been  obtained  by  false  and  fraudulent  repre- 
sentations as  to  the  value,  nature  and  quality  of  the  goods  insured,  and  that,  sub- 
sequently to  the  issuing  of  the  policy,  the  Appellants  represented  that  the  risk 
in  the  new  building  was  not  increased,  when,  in  fact,  it  was  materially  increased ; 
that  the  Appellants  sustained  no  loss  nor  damage,  as  the  articles  insured  were 
worthless,  and  further  that  no  expertise  was  ever  had  as  required  by  law.  The 
Court  below  dismissed  the  action,  but  the  Court  of  Appeals  reversed  this  judg- 
ment on  the  ground  of  want  of  proof  of  fraud  or  misrepresentation  and  allowed 

$400. — Q.  B Holmes  <k  Mutual  Fire  Insurance  Company  of  Slanstead  and  Sher- 

brookcj  1  Q.  B.  R.,  p.  84. 

11.  That  when  the  application  is  referred  to  in  the  policy  as  forming  part 
thereof  it  will  control  the  provisions  of  said  policy,  where  there  is  a  variance  with 
respect  to  the  description  of  the  premises  insured.  A  mis-description  in  the 
policy,  inserted  there  by  the  agent  of  the  Company,  will  be  deemed  the  fault  of 
the  Company  and  parol  evidence  will  be  admitted  to  prove  the  intention  of  the 

assured. — ^Alleyn,  J Vizina  vs  Canada  Fire  is  Marine  Insurance  Company,  9 

Q.  L.  R.,  p.  65. 

See  also  cases  noted  at  C.  C.  2487  and  2574. 


2480.  The  insured  is  not  obliged  to  represent  facts  known  to 
the  insure!*,  or  which  from  their  public  character  and  notoriety  he  is 
presumed  to  know  ;  nor  is  he  obliged  to  declare  facts  covered  by 
warranty  express  or  implied,  except  in  answer  to  inquiries  made  by 
the  insurer.— C.  C,  2487  ;  3  Kent,  285,  286  ;  1  Phillips,  88,  89.  [III. 
325.] 

SB48T.  Misrepresentation  or  concealment  either  by  error  or 
design,  of  a  fact  of  a  nature  to  diminish  the  appreciation  of  the  risk 
or  change  the  object  of  it,  is  a  cause  of  nullity.  The  contract  may  in 
such  case  be  annulled  although  the  loss  has  not  in  any  degree  arisen 
from  the  fact  misrepresented  or  concealed. — Pothier,  Asa.,  c.  3,  ss.  3, 
194  to  199  ;  1  Alauzet,  n.  202,  pp.  371,  380,  381  ;  2  Alauzet,  p.  414  ; 
Marshall,  452,  458, 479  ;  3  Kent,  283  ;  1  Phillips,  80,  81, 103  ;  1  Arnould, 
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544,  XL  194  ;  1  Dalloz,  Diet.,  vo  Aaaxiranxies  ter.,  n.  85  ;  0.  Com.,  348  ; 
1  Bell,  Com.,  pp.  532  et  seq.,  n.  558 ;  Boudousqui6,  c.  1,  s.  4,  §  1.     [III. 

325.] 

DECISIONS: — !•  When  a  party  applies  to  one  agent  of  an  Insurance  Com- 
pany and  is  refused  insurance,  and  afterwards  applies  to  another  agent  of  the 
same  Company  and  secures  insurance  through  him  in  the  ordinary  mode  and 
preceded  by  the  usual  inquiries,  the  fact  that  such  party  does  not  mention  that 
he  had  before  applied  to  another  agent  of  the  same  Company  for  insurance  and 
was  refused,  is  not  the  concealment  of  a  material  fact  to  render  the  insurance 

void. Q.  B. — Goodwin  &  haneaahire  Fire  and  Lift  Insurance  Co.,  18  L.  C.  J., 

p.  1 C.  R.— 16  L.  0.  J.,  p.  298. 

2.  The  failure  of  the  assured  to  disclose  the  existence  of  a  fulling-mill  under 
the  same  roof  as  the  t)uilding3  insured  and  destroyed  by  fire,  is  not  a  material 
concealment  or  misrepresentation,  although  it  be  proved  that,  had  the  disclosure 
been  made,  the  premium  of  insurance  would  have  been  much  in  excess  of  that 
charged,  when  the  Plaintiff's  witnesses  concur  in  stating  that  the  risk  was  not 
thereby  increased. — Smith,  J — Wihon  is  State  Fire  Insurance  Co,,  7  L.  C.  J., 
p.  223. 

3.  The  non- disclosure  of  a  previous  policy,  made  a  condition  of  a  policy  of 
insurance,  can  be  waived  by  transactions  and  special  circumstances-— Privt 
Council — Lancashire  Insurance  Co.  d:  Chapmanj  7  R.  L.,  p.  47.  (Not  reported  in 
P.  C.  App.  Cas.i — Mackay,  J — 13  L.  C.  J.,  p.  36. 

4.  Where  the  insured  in  his  application  for  insurance  described  a  building 
as  *'  isolated,"  which  it  was  in  the  ordinary  sense  of  the  term,  a  printed  note  on 
the  application  below  the  signature  of  the  insured,  explaining  ^  isolated  ''  as 
meaning  100  feet  from  any  building,  did  not  bind  the  insured,  he  being  in  good 
faith  and  his  attention  not  having  been  called  to  the  note.  No  bad  faith  being 
proved,  the  over-valuation  did  not  vitiate  the  policy,  and  judgment  was  rendered 

for  such  sum  as  appeared  to  be  supported  by  the  evidence ^Q.  B. — Pacaud  vs 

Queen  Insurance  Co.,  21  L.  C.  J.,  p.  HI. 

5.  One  Mazurette  (represented  by  his  assignee,  the  Appellant),  effected  an 
insurance  on  his  stock  with  the  Respondents,  and  in  the  policy  there  was  a 
condition  that  insurances  elsewhere  w%ild  make  the  policy  void  unless  the  Com- 
pany received  notice  of  such  subsequent  insurance.  Mazurette  failed  by  some 
inadvertaace  to  give  notice  of  an  insurance  effected  subsequently  in  the 
Commercial  Union  Insurance  Co.  Held: — ^That  he  could  not  recover  on  the 
policy Q.  B. — Beausoleil  &  Canadian  Mutual  Fire  Insurance  Co.,  1  L.  N.,  p.  4. 

6.  That  a  mere  threat  to  burn  the  Plaintiff's  store,  made  during  an  election 
excitement  and  several  months  prior  to  an  insurance  being  effected,  was  not  such 
a  threat,  the  omission  to  declare  which  at  the  time  of  effecting  the  insurance 
would  amount  to  a  concealment  of  a  material  fact  — C.  R — Kelly  vs  Hochelaga 
Mutual  Insurance  Company,  24  L.  C.  J.,  p.  298,  3  L.  N.,  p.  63. — ^Torrancb,  J. — 2 
L.  N.,  p.  347. 

7.  Where,  in  the  application  for  insurance,  in  answer  to  the  question :  <<  Is 
<<  there  any  reason  to  fear  incendiarism  or  has  any  threat  been  made,"  the  Pliuntiff 
replied  in  the  negative,  which  was  untrue,  the  fact  being  that  the  principal  cause 
of  the  insurance  being  effected  was  that  such  threats  had  been  made,  it  was  keUd, 


Of  iTisurance. — GeTieral  proviaions. — Art.  3JtBS-2490.        525 

in  an  action  to  recover  under  the  policy,  that  it  was  voided. — Q.  B.  (Ontario,) — 
Cambell  vs  Victoria  Insurance  Company,  4  L.  N.,  p.  79. 
See  also  cases  noted  at  C.  C.  2486,  2490  and  2574. 


K  Fraudulent  misrepresentation  or  concealment  on  the  part 
either  of  the  insurer  or  of  the  insured  is  in  all  cases  a  cause  of  nullity 
of  the  contract  in  favor  of  the  innocent  party. — C.  C.  2487.  [III.  325.] 

2491I*  The  obligation  of  the  insured  with  respect  to  representa- 
tion is  satisfied  when  the  fact  is  substantially  as  represented  and  there 
is  no  material  concealment. — C.  C,  2487.  [III.  325.] 

SECTION  III. — OF  WARRANTIES. 

Sfe490.  Warranties  and  conditions  are  a  part  of  the  contract  and 

must  be  true  if  affirmative,  and  if  promissory  must  be  complied  with  ; 

otherwise  the  contract  may  be  annulled  notwithstanding  the  good 

faith  of  the  insured. 

They  are  either  express  or  implied. — 3  Kent,  288  ;  1  Phillips,  117, 

127,  ch.  8,  9 ;  1  Amould,  625,  §  223,  689,  ch.  4  ;  1  Bell,  Com.,  529,  530, 

n.  1.     [III.  325.] 

DECISIONS  : — 1*  Under  the  clause  or  condition  in  policies  of  insurance,  that 
in  case  of  any  dispute  between  the  parties,  it  shall  be  referred  to  arbitration,  the 
courts  are  not  ousted  of  their  jurisdiction,  nor  can  they  compel  the  parties  to 
submit  to  a  reference  in  the  progress  of  the  suit. — ^Q.  B. — Scott  ds  Phcenix  Asaiir* 
anee  Co.,  Stuart's  Rep.,  p.  152. 

2.  If  a  condition,  referred  to  in  a  policy  of  insurance  against  fire,  requires, 
in  the  event  of  loss,  and  before  payment  thereof,  a  certificate  to  be  procured 
under  the  hand  of  a  magistrate  or  sworn  notary  of  the  city  or  district,  importing 
that  they  are  acquainted  with  the  character  and  circumstances  of  the  persons 
insured,  and  do  know  or  verily  believe  that  they  have  really  and  by  misfortune, 
without  fraud,  sustained  by  fire  loss  and  damage  to  the  amount  there  mentioned, 
such  certificate  is  a  condition  precedent  to  a  recovery  of  any  loss,  against  the 
insurers,  on  the  policy.  And  if  a  certificate  be  procured,  in  which  a  knowledge 
and  belief  as  to  the  amount  of  loss  is  omitted,  it  will  be  insufficient. — Privy 
CowciL-^Scott  A  Fhcenix  Assurance  Co.,  Stuart's  Rep.,  p.  354.  iNot  reported  in 
Knapp's  P.  C.  Rep.) 

3.  Le  d^lai  port^  dans  les  rdglements  d'une  compagnie  d'assurance,  de 
notifier  et  declarer  I'incendie  et  ses  circonstances  k  la  compagnie,  n'est  pas,  dans 
toutes  les  circonstances,  un  terme  fatal  et  tellement  de  rigueur,  que  faute  de 
remplir  k  la  minute  cette  condition,  Tassure  doive  perdre  )iour  toujours  tout 
recours. — Q.  B. — DUl  A  Compagnie  cP Assurance  de  Quebec f\  R.  de  L.,  p.  113. 

4.  Policies  of  insurance  are  to  be  construed  by  the  same  rules  as  other 
instruments ;  therefore,  where  there  is  an  express  warranty,  there  is  no  room  for 
implication  of  any  kind.— K.  6.^ — 8eoit  vs  Qtiebee  Fire^  Insurance  Co.,  2  H.  de  L., 
p.  125. 
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5.  In  the  case  of  a  policy  of  insurance  granting  permissiony  in  the  body 
thereof  to  insure  elsewhere  on  giving  notice  to  that  end  to  the  directors  of  the 
Company,  in  order  that  the  second  insurance  might  be  endorsed  on  the  policy, 
and  requiring  by  the  by-laws  of  the  Ck>mpany,  printed  on  the  back  of  the  policy, 
that  such  notice  be  given  and  such  second  insurance  be  endorsed  on  the  policy 
d  peine  de  nulliU — Held: — ^That  a  notice  of  such  second  insurance  given  after 

the  fire,  and  as  a  consequence,  not  endorsed  on  the  policy,  is  sufficient 0.  R. — 

Soupras  vs  The  Mutual  Fire  Insurance  Co.  of  the  Counties  of  Ckambly  and 
Huntingdon^  1  L.  C.  J.,  p.  197. 

6.  If  the  words  used  in  a  policy  of  insurance  on  a  vessel  imported  an  agree- 
ment that  the  vessel  shall  navigate,  then  they  must  be  considered  as  a  warranty, 
and  the  engagement  not  having  been  performed,  whether  material  or  immaterial, 
the  insurers  are  discharged.  In  the  present  case,  the  words  used  contained  no 
contract  to  navigate,  but  merely  indicated  an  intention,  and  therefore  did  not 
amount  to  a  warranty. — Privy  Council — Grant  &  JElna  Insurance  09.,  6  L.  C. 
J.,  p.  224,  12  L.  C.  R.,  p.  386,  15  Moore's  P.  C.  Rep.,  p.  516 — Q.  B.— 5  L.  C.  J., 
p.  285 Badgley,  J 1 1  L.  C.  R.<p.  1 28. 

7.  In  the  case  submitted,  there  was  an  express  guarantee  that  the  steamer 
insured  should  navigate,  and  the  insurers  were  not  answerable  for  the  loss  suffered 
by  the  burning  of  the  boat  while  lying  in  the  dock. — Q.  B. — Grant  A  Equitable 
Fire  Insurance  Co.,  14  I^.  C.  R.,  p.  493,  8  L.  C.  J.,  p.  141. — ^Badoley,  J.-— 8  Li  C. 
J.,  p.  13. 

8.  The  condition  of  a  policy  imposing  the  penalty  of  a  forfeiture  of  all  remedy 
upon  it,  in  the  event  of  any  fraudulent  overcharge,  is  not  comminatory,  but  will 

be  carried  out,  if  such  overcharge  be  proved Smith,  J Thomas  vs  Times  <fc 

Beacon  Insurance  Co.j  3  L.  C.  J.,  p.  162. 

9.  An  endorsement  on  a  policy  issued  under  the  provisions  of  the  Act  4  Wil- 
liam IV,  c.  33,  consenting  to  the  removal  of  the  goods  insured  from  the  building  des- 
cribed in  the  policy  to  another  buildiog.  and  signed  by  the  secretary  alone,  is 
binding  on  the  Co  npany. — Q.  B. — Chalmers  <k  Mutual  Fire  Insurance  Co.,  3  L.  C. 
J.,  p.  2. 

10.  The  furnishing  of  a  certificate,  as  required  by  the  condition  of  a  policy 
of  insurance,  of  three  respectable  persons  that  they  believed  that  the  loss  had 
not  occurred  by  fraud,  is  a  condition  precedent,  without  compliance  with  which 
the  assured  cannot  recover. — Berthelot,  J. — Racine  vs  Equitable  Insurance  Co,, 
6  L.  C.  J.,  p.  89. 

11.  In  an  action  on  a  policy  of  insurance  against  fire,  entered  into  by  the 
Appellants  as  the  insurers,  and  the  Respondents  as  the  insured,  in  respect  of  a 
steam  vessel,  described  as  plying  between  Quebec  and  the  Upper  Lakes,  it 
appeared  that  a  form  of  policy  had  been  used  which  was  properly  applicable  to 
insurance  of  houses  or  buildings  ;  and  amongst  other  conditions  endorsed  on  the 
policy  was  one,  ^  that  if  more  tiian  20  lbs.  weight  of  gunpowder  should  be  on 
^*  the  premises  at  the  time  when  any  loss  happened,  such  loss  should  not  be  made 
<^  good."  The  ship  was  destroyed  by  fire  during  the  continuance  of  the  policy. 
It  was  usual  for  these  steamers  to  carry  gunpowder  as  freight ;  and  at  the  time 
the  vessel  was  destroyed  there  was  100  lbs.  weight  of  gunpowder  on  board  :-^ 
Held : — ^That  the  word  ^'  premises,"though  in  popular  language  applied  to  buildings, 
yet  in  legal  language  meant  the  subject  or  thing  previously  expressed  ,  and  that 
the  question  being,  not  what  was  the  intention  of  the  parties,  but  what  is  the 


Of  insurance, — General  provisions. — Art.  2Jf90.  527 

meaning  of  the  words  they  have  used,  the  reasonable  construction  of  the  contract 
was  that  the  vessel  should  not  carry  more  than  20  lbs.  weight  of  gunpowder. — 
Frity  Counciu — Beacon  Fire  and  Life  Insurance  Co.  va  Gtbb,  7  L.  C.  J.,  p.  57, 
13  L.  C.  R.,  p.  81, 15  Moore's  P.  C.  Rep.,  p.  73. 

12.  La  maxune :  contra  non  valentem  agere  non  cutrit  prcBscripiio,  ne  s'ap- 
plique  pas  k  la  prescription  d'un  an  stipulde  dans  une  police  d'assurance. — Q.  B. — 

Browning  &  Provincial  Assurance  Co.,  1  R.  C,  p.  236 — Privt  Council 5  P.  C. 

App.  Cas.,  p.  263. 

13.  The  condition  endorsed  on  a  policy  of  insurance,  to  the  effect  that  no 
suit  or  action  thall  be  sustainable  for  the  recovery  of  any  claim  under  the  policy, 
unless  commenced  within  the  term  of  12  months  next  after  the  loss  shall  have 
occurred,  is  a  complete  bar  to  any  such  suit  or  action  instituted  after  the  lapse 

of  that  term Q.  B. — Cornell  &  Liverpool  and  London  Fire  &  Life  Insurance  Co.^ 

14L.C.  J.,  p.  256. 

14.  Where  a  party  is  insured  by  an  interim  receipt  of  an  agent,  which 
declares  that  the  insurance  is  subject  **  to  the  conditions  of  the  Company's  poli- 
cies," a  failure  to  comply  with  a  condition  as  to  preliminary  proofs  of  loss,  and 
the  bringing  of  the  action  for  the  loss  before  the  expiration  of  the  delay  specified 
in  another  condition,  endorsed  on  the  policies  usually  issued  by  the  Company,  are 
fatal,  and  the  party  cannot  recover  the  amount  of  his  alleged  loss C.  K. — Good- 
win &  Lancashire  Fire  d:  Life  Insurance  Co.,  16  L.  C.  J.,  p.  298 Reversed  on  facts 

in  appeal. — Q.  B — 18  L.  C.  J.,  p.  1. 

15.  Where  a  ship  policy  contained  a  provision  that  the  ship  should  not  be 
within  the  gulf  of  8t.  Lawrence  within  a  prescribed  period,  and  the  ship  went 
into  the  guif  within  the  prohibited  time  and  was  wrecked,  and  notice  was  given 
of  an  abandonment,  and  w^as  accepted  by  the  insurers,  it  was  contended  by  them 
that  the  ship  was  not  insured  when  she  was  lost,  as  the  insurance  did  not  extend 
to  a  loss  in  the  gulf  within  the  prohibited  time,  and  that  an  abandonment  can  be 
of  no  avail  where  there  is  no  insurance.  However,  it  was  held  that  the  vessel  was 
in  fact  insured,  and  that  the  loss  occurred  during  the  time  and  upon  a  voyage 
described  in  the  policy,  but  there  was  breach  of  one  of  the  warranties ;  and  if 
after  a  constructive  total  loss  and  notice  of  abandonment,  the  insurers,  with  full 
knowledge  of  all  the  facts,  accept  the  notice,  they  cannot,  when  called  on  to  pny 
the  amount  insured,  resile  and  rely  on  a  breach  of  warranty.  By  the  voluntary 
acceptance  of  the  notice  of  abandonment,  an  agreement  id  entered  into  which 
closes  the  whole  matter. — Privy  Council — Provincial  Insurance  Co.  <k  Leduc,  19 
L.  C.  J.,  p.  281,  6  P.  C.  App.  Cas.,  p.  224. 

16.  Placer  dans  les  b&tisses  assurees  une  machine  a  gazoline,  d'une  nature 

dangereuse,  sans  le  consentement  de  Tassureur,  est  une  violation  de  la  police. 

MoNDELET,  J — Matthews  vs  Northern  Insurance  Co,^  3  R.  L.,  p.  450. 

17.  Although  the  ambiguous  terms  of  a  written  instrument  may  be  explained 
by  parol  evidence  of  a  usage,  they  cannot  be  explained  by  parol  evidence  of  a 

conversation  which  took  place  when  the  contract  was  made. — Meredith,  C.  J 

Connolly  vs  Provincial  Insurance  Co.^  3  Q.  L.  R.,  p.  6. 

18.  Dans  le  cas  d'une  assurance  effect uee  sur  re^u  (s?iort  risk  receipt)  et 
sans  police,  Tavis  d'une  seconde  assurance  donnS  apres  le  feu  seulement,  mais  en 
temps  utile  pour  que  les  deux  assurances  contribuent  aux  dommages,  est  suffi- 
sant.  Dans  le  cas  de  telle  assurance  les  conditions  sp^ciales  contenues  aux  polices 

ordinairement  ^manees  ne  s'appliquent  pas. — Q.  B Lafleur  d:  V  Assurance  des 

atoyens,  22  L.  C.  J.,  p.  247,  1  L.  N.,  p.  518. 
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19.  The  non-disclosure  of  a  previous  policy,  made  a  condition  of  a  policy 

insurance,  can  be  waived  by  transactions  and  special  circumstances Pbivy  Couk- 

oiL Lancashire  Insurance  Co.  A  Chapman^  7  R.  L.,  p.  47.  (Not  reported  in  P.  C. 

App.  Cas.) — ^Maokay,  J 13  L.  C.  J.^p.  36. 

20.  The  condition  usually  endorsed  on  policies  of  insurance  respecting 
double  insurance,  will  be  held  to  be  waived  on  the  part  of  the  Company,  if  their 
agent,  on  being  notified  of  such  double  insurance  after  the  fire,  makes  no  specific 

objection  to  the  claim  of  the  assured  on  that  ground. — ^C.  R Atwell  vs  Western 

Insurance  Co,,  1  L.  C.  J.,  p.  278. 

21.  A  person  efifected  an  insurance  against  fire  for  one  month,  the  insurance 
being  subject  to  the  conditions  of  the  fire  insurance  policies  of  the  Company.  He 
asked  for  a  policy,  but  was  told  that  it  was  not  customary  to  issue  policies  for 
short  dates.  Among  the  conditions  of  the  fire  policies  of  the  Company,  was  one 
requiring  notice  of  any  other  insurance  effected  on  the  property,  and  endorsation 
of  such  insurance  on  the  policy.  The  insured  failed  to  give  such  notice.  Held: — 
That  the  non-delivery  of  a  policy  to  the  insured  was  a  waiver  on  the  part  of  the 

Company  of  the  condition  cited. — Q.  B Lafleur  S:  Citizens  Insurance  Co,,  1  L.  N., 

p.  518,  22  L.  C.  J.,  p.  247. 

22.  The  23rd  section  of  the  Act  IV  William  4,c.  33,  respecting  double  insur- 
ances on  houses  or  buildings,  does  not  apply  to  insurances  on  good9. — Q.  B. — 
Chalmers  d:  Mutual  Fire  Insurance  Co,,  3  L.  C.  J.,  p.  2. 

23.  The  Plaintiff,  when  making  application  for  insurance,  mentioned  to  the 
Defendant's  agent  that  there  was  a  previous  insurance  in  the  Gore  Mutual,  but 
could  not  remember  the  amount  which  was  on  the  property  insured  with  the 
Defendants.  The  policy  contained  a  proviso,  that  in  case  the  insured  should 
have  already  any  other  insurance  against  loss  by  fire  on  the  property,  and  not 
notified  to  the  Company  and  mentioned  in  or  endorsed  upon  the  policy,  the  insur- 
ance should  be  void.  The  policy  contained  no  mention  of  the  insurance  in  the 
Gore  Mutual.  Held : — ^That  the  Plaintiff  could  not  recover — Court  of  Error  and 
APPEAii,  (Ontario) Billinyton  vs  Provincial  Insurance  Co.,  I  L.  N.,  p.  14. 

24.  That  the  insured  cannot  recover  upon  a  policy  which  contains  a  condi- 
tion making  the  contract  void  if  the  premises  be  left  unoccupied  for  more  than 
fifteen  days,  without  notice  to  the  Company,  and  it  appear  that  the  premises  were 
vacant  at  the  time  of  the  fire  and  had  been  so  for  a  much  longer  period  than  fif- 
teen days,  without  notice  having  been  given  to  the  Company Chagnox,  J. — 

Cardinal  vs  Dominion  Fire  d:  Marine  Insurance  Company,  3  L.  N.,  p.  367. 

25.  Where  a  property  was  insured  in  favor  of  the  mortgagee,  and  a  condi- 
tion of  the  policy  was  that  any  subsequent  insurance  effected  on  the  property, 
without  notice  to  the  insurers,  should  invalidate  the  policy,  the  fact  that  the 
mortgagor  effected  a  new  insurance  without  the  knowledge  of  the  mortgagee, 
could  not  invalidate  the  policy.— Q.  B. — Black  &  National  Insurance  Company, 
3  L,  N.,  p.  29,  24  L.  C.  J.,  p.  65. 

26.  By  the  conditions  of  a  policy  of  fire  insurance,  the  insured  was  required, 
on  pain  of  forfeiture,  to  notify  the  Company  of  any  other  insurance  effected  on 
the  property.  The  Company,  after  the  fire  and  after  knowledge  that  other  insur- 
ance had  been  effected,  supplied  forms  for  making  claim  and  otherwise  treated 
the  contract  as  binding  on  it.  This  was  held  to  be  a  waiver  of  all  objections 
based  on  the  condition  requiring  notice  of  other  insurance — ^Q.  B. — Fonderie  de 
Joliette  &  Stadaeona  Insurance  Company,  6  L.  N.,  p.  277. 
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27.  Where,  by  a  condition  of  the  policy,  the  assured  was  bound  to  declare 
all  other  assurances  effected  on  the  property,  the  fact  of  bis  not  declaring  a  new 
insurance  effected  thereon  annuls  the  policy.  The  same  principle  applies  when 
the  new  contract  is  not  made  by  the  assured  but  by  an  hypothecary  creditor,  if 
the  assured  knew  it. — Mathieu,  J. — Picard  vs  British  American  Assurance  Com- 
pany ^  M.  L.  R,  2  S.  C,  p.  117,  14  R.  L.,  p.  136. 

28.  Le  plaidoyer  suivant  de  la  Compagnie d^fenderesse  futrenvoyS  : — ''Que 
"  le  demandeur  avait  intents  son  action  plus  d'un  an  aprds  la  perte  du  navire 
"  Waterloo,"  bien  qu*il  fut  stipul6  que,  dans  le  cas  ou  I'assure  aurait  des  r^clama- 
"  mations  contre  Tassureuri  11  devrait  les  faire  dans  I'ann^e  qu^elles  auraient  pris 

"  naissance." — Q.  B Anchor  Marine  Insurance  Co.  dt  Allen,  13  Q.  L.  R.,  p.  4,  14 

R.  L.,  p.  449. 

29.  "  That  a  condition  in  a  policy  of  insurance  "  that  all  claims  under  this 
"  policy  shall  be  void  unless  prosecuted  within  one  year  from  the  date  of  loss," 
is  a  valid  condition  and  the  non-observance  thereof  defeats  the  remedy  of  the 
insured.  Such  condition  is  not  a  renunciation  of  prescription  by  anticipation 
within  the  meaning  of  C.  C.  2184.  (The  alleged  ruling  in  the  case  late  above  cited 
questioned  and  denied.) — Q.  B. — Allen  &  Merchants  Marine  Insurance  Co,,  M.  L. 
R,  3  Q.  B.,  p.  293 (This  case  has  been  carried  to  the  Supreme  Court.) 

30.  Que  la  condition  mise  au  dos  d'une  police  d'assurance  contre  le  feu, 
que  tout  recours  l^gal  contre  la  Compagnie  qui  a  ^mis  la  police  est  present  aprds 
le  laps  de  douze  mois  qui  suivent  la  date  de  Tincendie,  n*a  rien  d'ilI6gal,  et  que 

cette  prescription  doit  etre  mise  en  force ^Taschereau,  J Rousseau  vs  Royal 

Insurance  Company,  M.  L.  R.,  1  S.  C,  p.  395. 

31.  Que,  dans  une  police  d*assurance  sur  la  cargaison  d'un  vaisseau  prSt,  le 
25  novembre,  a  laisser  Quebec  \  our  un  port  de  I'Europe,  la  condition  que  le  vais- 
seau laissera  a  la  remorque,  (  Vessel  to  go  out  in  iowy)  est  une  garantie  expresse 
qu'il  sera  remorqu^  jusqu'au  has  de  la  '^  Traverse  "  au  moins  ;  que  le  remorquage, 
qui  n*a  fait  que  sortir  le  vaisseau  des  barrages  (booms)  ou  il  a  pris  son  chargement 
et  le  mettre  en  rade,  dans  le  havre  de  Quebec,  n*6tait  pas  I'execution  de  cette 
condition  de  la  police  et  permettait,  par  \k  m§me,  k  Tassureur  d'en  obtenir  Tan- 
nulation  — Casault,  J. — Connolly  vs  Provincial  Insurance  Company,  8  Q.  L.  R., 
p.  74. 

32.  That  the  words  "  maison  en  bois  d  Hre  lambriss6e  en  brique  "  contained 
in  the  description  of  the  property  insured  under  the  policy  of  insurance  on  which 
this  action  is  brought,  are  merely  descriptive  and  do  not  imply  a  warranty  that 
the  house  shall  be  immediately  covered  with  bricks,  especially  if  the  insurance 

has  been  renewed  when  the  house  was  still  in  the  same  stnte. — Q.  B Northern 

Insurance  Company  <k  Provost,  1  Q.  B.  R,  p.  278,  4  L.  N.,  p.  254. 

33.  Que  I'obligation  par  I'assure  qui  n*est  pas  proprietaire  de  declarer  son 
interet  dans  la  chose,  mdme  lorsqu'elle  est  une  garantie  ou  condition  de  la  policei 
n'est  qu'une  nullite  relative  qui  ne  pent  Stre  invoqu^e  que  par  I'assureur,  et  que 
celui-ci  est  pr^sumS  y  avoir  renoncS  lorsque,  connaissant  Texistence  de  ce  moyen 
d'annulation,  il  ne  s'en  prevaut  pas,  et  reconnait  subsistante  I'obligation  que  lui 
fait  la  police — Casault,  J. — St  Amandvs  Compagnie  cP Assurance  de  Quebec,  9  Q. 
L.  R.,  p.  162. 

34.  That  where,  before  the  expiry  of  the  OU  days  delay  allowed  by  the  condi- 
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tions  of  the  policy,  an  Insurance  Company  positively  refuses  to  pay  a  claim  under 
it,  suit  may  be  brought  upon  the  policy  without  awaiting  the  termination  of  such 
delay. — Q.  B. — Citizens  Insurance  Company  d:  Boisvert,  11  Q.  L.  B.,  p.  377, 14  R. 
Imj  p.  156. 

35.  Where  the  policy  prohibited  change  of  title  without  the  permiBsion  of 
the  Company,  a  sale  of  the  property,  by  way  of  protecting  a  person  becoming 
judicial  surety,  the  resolution  of  such  sale  depending  on  the  termination  of  the 
suretyship,  invalidates  the  policy. — Taschereau,  J.f^Semmelhaack  vs  Canada  Fire 
df  Marine  Insurance  Company j  4  L.  N.,  p.  205. 

36.  Que  ^admission  faite  par  un  assure  dans  sa  dSclaration  assermentee  de 
perte,  que  la  chose  assur^e  par  la  police  contenant  la  condition  de  ne  pas  assurer 
a,  de  fait,  6t6  assur^e  dans  une  autre  compagnie,  ne  constitue  pas  une  preuve 
suffisante  de  violation  de  cette  condition  et  qu*une  seconde  assurance  a  une  com- 
pagnie de  mauvaise  reputation  et  qui  n'a  pas  de  licence  du  gouvernement  federal, 
n'est  pas  une  infraction  &  la  condition  de  ne  pas  assurer  ailleurs,  et  cela  quand 
meme  Tassure  aurait  cru  cette  compagnie  excellente. — Q.  B. — National  Insurance 
Co,  is  Eousseau,  13  Q.  L.  R.,  p.  295. 

37.  Que  des  conditions  dans  Une  police  qui  n'est  livree  par  la  compagnie  k 
TassurS  qu'aprds  I'incendie,  et  dont  il  n'a  pu,  par  consequent,  prendre  connais- 
sance,  ne  peuvent  le  lier. — C.  R. — Ansley  vs  Watertown  Insurance  Co.j  14  Q.  L. 
R.,  p.  183. 

38.  Where  the  application  for  a  policy  of  insurance  calls  for  a  statement  of 
the  encumbrances  or  other  insurances  on  the  property  sought  to  be  insured,  fail- 
ure to  disclosA  all  such  encumbrances  or  other  insurance,  amounts  to  a  conceal- 
ment  which  constitutes  a  cause  of  nullity  of  the  policy.  That  where,  in  an  action 
for  the  recovery  of  the  amount  of  such  policy,  it  appears  from  the  evidence  that 
the  insured  by  his  application  failed  to  disclose  all  the  insurances  on  the  property 
to  be  insured,  as  required  by  the  application,  a  verdict  for  the  Plaintiff  will  be 
set  aside  and  a  new  trial  ordered. — ^C.  R. — McKay  vs  Glasgow  dt  London  Insurance 
Co.,  32  L.  C.  J.,  p.  125. 

39.  Que  la  condition  contenue  dans  une  police  d'assurance  contre  le  feu  de 
ne  garder  ni  chaux,  ni  cendre  dans  des  vaisseaux  de  bois,  dans  ou  pres  des  b&tis- 
ses  assurees,  n'est  pas  violee  par  le  fait  que  TassurS  depose  des  cendres  froides 
dans  ces  batisses — Q.  B. — Compagnie  d* Assurance  Mutuelle  de  Montmagny  dk 
CharbonneaUf  16  R.  L.,  p.  275. 

See  also  cases  noted  at  C.  C.  2478. 

2491*  An  express  warranty  is  a  stipulation  or  condition 
expressed  in  the  policy,  or  so  referred  to  in  it  as  to  make  part  of  the 
policy. 

Implied  warranties  will  be  designated  in  the  following  chapters 
relating  to  different  kinds  of  insurance. — Marshall,  353  ;  3  Kent,  287 
to  290  ;  1  Amould,  c.  3,  pp.  625,  629,  630,  689  ;  1  Phillips,  112,  124, 
127.     [Ill  325.] 
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CHAPTER  SECOND 


OF  MARINE  INSURANCE 


SECTION  I. — GENERAL  PROVISIONS. 

2492*  The  policy  of  marine  insurance  contains  : 

The  name  of  the  insured  or  of  his  agent  ; 

A  description  of  the  object  insured,  of  the  voyage,  of  the  com- 
mencement and  termination  of  the  risk,  and  of  the  perils  insured 
against; 

The  name  of  the  ship  and  master,  except  when  the  insurance  is 
on  a  ship  or  ships  generally  ; 

The  premium  ; 

The  amount  insured  ; 

The  subscription  of  the  insurer  with  its  date  ; 

It  also  contains  such  other  clauses  and  announcements  as  the 

parties  may  agree  upon. — 2  Valin,  Ord,  de  la  mariTie,  h.  t.,  art.  3,  p. 

31  ;  1  Em^rigon,  c.  2,  s.  7,  p.  52  ;  Pothier,  Ass.,  104  ;  1  Bell,  (7am.,  n. 

642,  p.  516  ;  1  Amould,  c.  2,  s.  3,  p.  19,  §§  18  et  seq.;  1  Alauzet,  nn. 

209  et  seq.,  c.  14  ;  Marshall,  /tis.,  pp.  313  et  seq.;  C.  Com.,  332.     [III. 

327.] 

DECISION  : — An  endorsement  upon  an  open  policy  of  a  cargo  for  insurance; 
is  incomplete  if  the  name  of  the  vessel  by  which  such  cargo  is  shipped  is  in 
blank  ;  but  it  is  perfected  by  a  notice  to  the  insurers  of  the  name  of  the  vessel, 

whether  they  fill  up  the  blank  or  not. — Smith,  J Cusack  vs  Mutual  Insurance 

Company  of  Buffalo,  6  L.  C.  J.,  p.  97. 

2498*  Insurance  may  be  made  on  ships,  on  goods,  on  freight,  on 
bottomry  and  respondentia  loans,  on  profits  and  commissions,  on 
premiums  of  insurance,  and  on  all  other  things  appreciable  in  money 
and  exposed  to  the  risks  of  navigation,  with  the  exception  of  seamen's 
wages,  upon  which  insurance  cannot  be  legally  made,  and  subject  to 
the  general  rules  relating  to  unlawful  and  immoral  contracts. — 2  Va- 
lin, Ord  de  la  marine,h.  t.,  art.  7, 15, 16  contrd,  as  to  freight,  bottomry 
and  profits  ;  Pothier,  Ass.^  c.  1,  s.  2,  art.  1,  §  2  ;  3  Kent,  pp.  270-1-2  ; 
I  Phillips,  Ins,,  pp.  64  to  74,  c.  5  ;  1  Amould,  c.  11,  p.  249  ;  Marshall, 
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B.  I.,  c.  3,  pp.  51,  93  et  seq.;  C.  Com.,  334,  contra,  as  to  freight  and 
profits.     [III.  327.] 

I3494.  Insurance  may  be  made  for  any  kind  of  voyage  or  trans- 
port by  sea,  river  or  canal  navigation  and  either  for  the  whole  voyage 
or  for  a  limited  time. — C.  Com.,  335.     [III.  327.] 

249S*  The  risk  of  loss  or  damage  of  the  thing  insured  by  perils 
of  the  sea  is  essential  to  the  contract  of  marine  insurance. 

The  risks  usually  specified  in  the  policy  are  tempest  and  ship- 
wreck, stranding,  collision,  unavoidable  change  of  the  ship's  course,  or 
of  her  voyage,  or  of  the  ship  itself,  fire,  jettison,  plunder,  piracy, 
capture,  reprisal  and  other  casualties  of  war,  detention  by  order  of  a 
sovereign  power,  barratiy  of  the  master  and  mariners,  and  generally 
all  other  perils  and  chances  of  navigation  by  which  loss  or  damage 
may  arise. 

The  parties  may  limit  or  extend  the  risks  by  special  agreement. — 

2  Valin,  loc,  city  art.  26,  p.  74  ;  Pothier,  Ass.  loc.  cit,  §  2,  nn.  49  et 

seq.;  1  Bell,  518  ;  1  Amould,  17,  30  ;  3  Pardessus,  nn.  770  et  seq.;  C. 

Com.,  350.     [III.  327.] 

DECISION  :— On  a  demand  for  indemnity  under  a  policy  of  insurance  against 
the  perils  of  the  sea,  it  is  necessary  to  prove  that  the  damage  claimed  for  was 
caused  by  some  peril  insured  against.  The  mere  fact  that  the  goods  insured 
were  damaged  to  a  trifling  extent  by  salt  water,  does  not  constitute  such  proof. 
A  survey  of  goods  alleged  to  be  damaged,  made  without  notice  to  the  under- 
writer, followed  by  a  sale  at  nine  o'clock  in  the  morning  of  the  second  day  after 
the  survey,  at  which  sale  the  claimant  bought  in  the  goods^  is  irregular,  and  such 
proceedings  afford  no  criterion  of  the  extent  of  the  damage  the  goods  have  sus- 
tained.— Monk,  J. — Sun  Mutual  Insurance  Co,  vb  Masson^  4  L  C.  J.,  p.  23. 

2496.  If  the  time  of  the  commencement  and  termination  of  the 
risk  be  not  specified  in  the  policy,  it  is  regulated  according  to  article 
2598.— [III.  327.] 

4S497*  Marine  policies  in  cases  of  doubtful  meaning  are  con- 
strued by  the  established  and  known  usage  of  the  trade  to  v.hich  the 
policy  relates  ;  such  usage  is  held  to  be  a  part  of  the  policy  when  it  is 
not  otherwise  expressly  provided. — 1  Amould,  71.     [III.  327.] 

249^.  An  insurance  made  after  the  loss  or  the  arrival  of  the 
object  of  it,  is  null,  if,  at  the  time  of  insuring,  the  insured  had  a 
knowledge  of  the  loss,  or  the  insurer  of  the  arrival. 

Such  knowledge  is  presumed  where  information  might  have  been 
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received  in  the  usual  course  and  at  the  usual  rate  of  transmission. — 
3  Valin,  Ord.,  h.  t.,  art.  38,  p.  93  ;  Pothier,  As8.,  46,  47  ;  1  Amould, 
585  ;  C.  Com.,  365  ;  2  Duer,  Ins.^  433  ;  See  special  rule  in  Ord.,  art. 
39,  and  C.  Com.,  366.  [III.  327.] 


SECTION  II. — OF  THE  OBLIGATIONS  OF  THE  INSURED. 

S8499.  The  principal  obligations  of  the  insured  relate  : 

To  the  premium  ; 

To  representation  and  concealment  ; 

To  warranties  and  conditions  ; 

To  abandonment,  which  is  treated  in  the  fifth  section. — [III.  329.] 

§  1.  0/  tlie  premimn, 

2(SOO*  The  insured  is  obliged  to  pay  the  amount  or  rate  of 
premium  agreed  upon,  according  to  the  terms  of  the  contract. 

If  the  time  of  payment  be  not  specified,  it  is  payable  without 

delay. — 2  Valin,  eod.  loco,  art.  6,  p.  47  ;  Pothier,  ass,,  81  ;  3  Pardessus, 

I>r,  Coin.,  789  ;  1  Phillips,  I^is.,  76.  [III.  329.] 
DECISIONS  :— See  cases  noted  at  C.  C.  2583. 

2SOi«  In  the  following  cases  the  premium  is  not  due,  and  if  it 
have  been  paid  it  may  be  recovered  back,  the  conti"act  being  void  : 

1.  When  the  risk  insured  against  does  not  occur,  either  by  reason 
of  the  entire  breaking  up  of  the  voyage  before  the  departure  of  the 
ship,  or  for  other  causes,  even  those  arising  without  fraud  from  the 
act  of  the  insured  ; 

2.  When  there  is  a  want  of  insurable  interest,  or  any  other  cause 
of  nullity,  without  fraud  on  the  part  of  the  insured. 

The  insurer  in  these  cases  is  entitled  to  one  half  per  cent  on  the 
sum  insured,  for  his  indemnification,  unless  the  policy  is  illegal,  or 
rendered  null  by  fraud,  misrepresentation  or  concealment  on  his  part. 

If  the  policy  be  illegal  there  is  no  right  of  action  for  the  premium, 
and  none  to  recover  it  back  if  it  have  been  paid. — 2  Valin,  eod,  loco, 
art.  37,  38,  p.  93,  art.  41,  p.  96  ;  Pothier,  Ass.,  179,  180,  182  ;  1  Em^ri- 
gon  p.  12,  2  ditto,  c.  16,  s.  1,  p.  187  ;  2  Arnould,  c.  11,  p.  1209,  §§  424 
et  seq.;  1  Phillips,  Ins.,  503,  514, 2  ditto,  353  ;  Marshall,  464, 662,  663  ;  1 
Alauzet,  n.  179  ;  Pardessus,  n.  872  ;  4  Boulay-Patty,  Dr.  Com.  Mar., 
pp.  1,  3,  114 ;  Amould,  349  ;  C.  Com.,  349.  [III.  329.] 
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I3502*  The  preceding  article  applies  when  the  risk  occurs  for 
part  only  of  the  value  insured,  for  the  non-payment  or  return  of  a 
proportional  part  of  the  premium,  according  to  circumstances  and  the 
discretion  of  the  court.— Pothier,  Aas,,  183  ;  C.  C,  2501.  [III.  829.] 

§  2.  Of  representation  and  concealment 

2508*  The  rules  concerning  representation,  and  the  effect  of 
misrepresentation  or  concealment  are  declared  in  chapter  one,  section 
two.— C.  C.  2485,  2486,  2487, 2488.  [III.  329.] 

§  3.  Of  warranties. 

25^4.  The  general  rules  relating  to  warranties  are  contained  in 
chapter  one,  section  three.— C.  C,  2490,  2491.  [III.  329.] 
DECISIONS  :— See  cases  noted  at  C.  C.  2490,  nn.  6,  7,  16  and  32. 

2505*  It  is  an  implied  warranty  in  every  contract  of  marine 
insurance  that  the  ship  shall  be  seaworthy  at  the  time  of  sailing.  She 
is  sea-worthy  when  she  is  in  a  fit  state,  as  to  repairs,  equipments, 
crew,  and  in  all  other  respects,  to  undertake  the  voyage. — 3  Pardessus, 
Dr.  Com.,  n.  866,  p.  438  et  seq.  ;  1  Arnould,  689  ;  3  Kent,  287,  288 ; 
1  Phillips,  Ins.,  112, 113  ;  1  Bell,*  Com.,  530  et  seq.  [III.  329.] 

DECISIONS  : — 1.  The  implied  warranty  of  seaworthiness  applies  to  the 
state  of  the  vessel  at  the  commeDcement  of  the  voyage^  and,  if  seaworthy  then, 
the  insurer  is  responsible  for  all  the  ordinary  incidents  arising  in  the  course  of 
the  voyage  ;  and  it  is  no  breach  of  this  warranty  that  defects  existed  in  the  boiler 
at  the  time  of  the  sailing,  rendering  repairs  to  it  after  sailing  necessary,  where, 
in  the  opinion  of  the  Court,  it  is  not  proved  that  the  loss  was  occasioned  by  the 
originally  defective  boiler  or  by  the  repaired  boiler  ;  that  the  chief  engineer  had 
never  before  been  to  sea  and  was  ignorant  of  the  management  of  boilers  in  salt 
water,  where,  in  the  opinion  of  the  Court,  it  is  not  proved  that  the  loss  was 
occasioned  or  influenced  thereby — Q.  B — Quebec  Marine  Inturanee  Company  ^ 
Commercial  Bank,  13  L.  C.  J.,  p.  267. 

2.  If  a  vessel  be  portworthy  at  the  time  a  marine  insurance  is  effected,  her 
becoming  unportworthy  shortly  afterwards  by  the  act  of  those  in  charge  of  the 

vessel,  will  not  render  the  insurance  void Q*  B Cross  &  British  America 

Insurance  Co.f  22  L.  C.  J.,  p.  10. 

3.  Every  person  who  proposes  to  insurers  to  insure  his  ship  against  sea 
perils  during  a  sea  voyage  impliedly  warrants  her  to  be,  in  every  respect,  in  a 
fitting  condition  to  proceed  and  continue  on  that  voyage  and  to  encounter  all 
common  perils  and  dangers  with  safety.  And  this  applies  to  every  insurance  on 
a  voyage  policy,  whatever  be  the  nature  of  the  interest  insured. — The  warranty 
of  seaworthiness  is  strictly  a  condition  precedent  to  the  obligation  of  insurance, 
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and  if  it  is  not  performed  the  policy  does  not  attach  )  and  if  this  condition  be 
broken  at  the  inception  of  the  risk,  in  any  way  whatever,  there  is  no  contract  of 
insurance,  and  the  policy  is  wholly  void.  And  the  fact  that  the  insurers  examined 
the  vessel  before  taking  the  risk  constitutes  no  waiver  of  the  implied  warranty 
of  seaworthiness. — Stuart,  J. — Lemelin  vb  Montreal  Assurance  Co,,  1  Q.  L.  R., 
p.  337. 

4.  If  a  vessel  be  portworthy  at  the  time  a  marine  insurance  is  effected,  her 
becoming  unportworthy  shortly  afterwards  by  the  act  of  those  in  charge  of 
the  vessel  will  not  render  the  insurance  void. — Q.  B.— Cros^  &  British  American 
Insurance  Company,  22  L.  C.  J.,  p.  10. 

5.  In  the  present  case,  the  ship  having  been  unseaworthy  at  the  time  she 
left  port,  the  insurance  did  not  attach. — Q.  B. — Leduc  &  Western  Assurance 
Company,  3  L.  N.,  p.  124,  25  L.  C.  J.,  p.  55. 

6.  When  a  vessel  is  seaworthy  at  the  port  of  departure  named  in  a  marine 
policy  and  she  becomes  unseaworthy  afterwards  by  striking  on  a  rock  during  the 
voyage,  the  insurance  risk  attached  from  the  time  she  left  port.  (This  appeal 
involved  the  insurance  of  the  vessel,  the  freight  of  the  cargo  of  which  was 
insured  under  the  policy  referred  to  in  the  preceding  case.) — Q.  B. — Leduc  is 
Western  Assurance  Co,,  25  L.  C.  J.,  p.  280. 

7.  To  an  action  for  the  insurance  on  a  cargo  of  peas  from  Vaudreuil,  the 
Defendants  pleaded  that  the  risk  did  not  attach  uutil  after  the  completion  of 
the  loading  and  the  evidence  was  that  the  vessel  was  unseaworthy  when  she 

started  and  that  she  leaked  all  the  way.    The  action  was  dismissed Superior 

Court,  A.  D.  1880 — (Judge's  name  not  given.) — Leroux  vs  Merchant's  Marine 
Insurance  Co.,  2  Q.  L.  D.,  p.  411. 

8.  Que  dans  le  cas  d'une  assurance  d'une  barge,  la  garantie  implicite 
qu'elle  est  propre  k  la  mer  conformement  k  C.  C,  2505  ne  doit  se  rapporter  qu'a 

la  condition  de  la  barge  lors  de  Tassurance — Q.  B Western  Assurance  Co  <!h 

Scanlan,  15  R.  L.,  p.  449.-^uprbhe  Court. — 13  S.  C.  R.,  p.  208. 

2S06*  In  insurance  for  a  ship-owner  it  is  an  implied  warranty 
that  the  ship  shall  be  properly  documented  and  conducted  according 
to  the  laws  and  treaties  of  the  country  to  which  she  belongs,  and  to 
the  law  of  nations. — 3  Pardessus,  Dr.  Com.,  n.  866,  p.  437  ;  Marshall, 
177  ;  1  Phillips,  113,  119  ;  1  Amould,s.4,  art.  1,  pp.  727  et  seq.;  C. 
Com.,  352-3  ;  Bell,  ibid.  [III.  331.] 

SECTION  III. — OF  THE  OBLIGATIONS  OF  THE  INSURER. 

2507*  The  principal  obligation  of  the  insurer  is  to  pay  to  the 
insured  all  losses  suffered  by  him  by  reason  of  any  of  the  risks  insured 
against,  according  to  the  terms  of  the  contract. 

His  liability  is  subject  to  the  rules  contained  in  the  foregoing 
section  and  to  the  rules  and  conditions  hereinafter  declared. — Pothier, 
Asa.,  115,  117, 118  ;  3  Pardessus,  c.  3,  s.  4,  p.  365  ;  C.  Com.,  350.  [IIL 
331.] 
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2508*  The  insurer  is  not  liable  for  losses  suffered  after  a  devia- 
tion or  change  of  the  risk  made  without  his  consent,  by  changing, 
contrary  to  the  established  usage,  the  ship's  coui"se  or  the  voyage,  or 
the  ship  itself,  by  the  order  of  the  insured,  unless  the  deviation  or 
change  is  of  necessity,  or  for  the  purpose  of  saving  human  life. 

The  insurer  is  nevertheless  entitled  to  the  premium  if  the  risk 

has  commenced. — 2  Valin,  Ord.  de  la  Mar.,  h.  t.,  art.  27,  p.  77,  art.  86, 

p.  87  ;  Pothier,  Ahs.,  51,  68  et  seq. ;  1  Emerigon,  363,  418,  419,  c.  2, 

ss.  2, 15,  16,  vol,  2,  c.  13,  s.  16,  p.  98  ;  1  Arnould,  c.  15,  pp.  393  et  seq.  ;. 

2  ditto,  c.  1,  s.  3  :  3  Kent,  314,  315  et  seq  ;  1  Phillips,  c.  12,  p.  179,  c 

13,  p.  224  ;  3  Pardessus,  Dr.  Com.,  nn.  66,  867  ;  C.  Com.,    361,  352, 

364.    [III.  331.] 

DECISION  : — In  cases  of  marine  insurance  a  wilful  deviation,  although  the 
loss  is  not  occasioned  by  nor  attributable  to  it,  exonerates  the  underwriters  from 

liability Privy  Council. — Beacon  Life  and  Fire  Insurance  Co.  d:  Gibb,  13  L.  C. 

R.,  p.  81,  7  L.  C.  J.,  p.  57,  15  Moore*s  P.  C.  Rep.,  p.  73. 

4^509.  The  insurer  is  not  liable  for  loss  or  damage  arising  from 
intrinsic  defect  in  the  thing,  or  caused  by  the  culpable  act  or  gross 
negligence  of  the  insured. — 2  Valin,  h.  t.,  art  29,  p.  80  ;  Pothier,  Afts., 
GO  ;  3  Kent,  306,  307,  note  e  ;  C.  Com.,  352.  [III.  331.] 

4^5  to*  The  insurer  is  not  liable  for  lo.=?s  by  barratry  of  the  master 
or  mariners  unless  there  is  an  agreement  to  the  contrary. — 2  Valin,  h. 
t.,  art.  28,  p.  79  ;  Marshall,  338  ;  Arnould,  17,  31  ;  C.  Com.,  353.  [III. 
331.] 

!33ii*  Barratry  is  any  act  of  wilful  misconduct  by  the  master 
or  mariners  whereby  loss  is  caused  to  the  owners  or  freighters. — 2 
Arnould,  843,  845,  864  ;  1  Phillips,  c.  13,  s.  2,  pp.  230,  231  ;  3  Kent, 
304,  305  ;  Marshall,  519,  521,  who  cites  Casaregis,  Die.  1,  n.  77  ; 
Toubeau,  658.  [III.  331.] 

351I3*  The  insurer  is  not  liable  for  the  ordinaiy  charges  known 
as  petty  averages,  such  as  pilotage,  towage,  tonnage,  anchorage,  clear- 
ance, or  duties  imposed  upon  the  ship  or  cargo. — 2  Valin,  h.  t.,  art.  30, 
p.  81  ;  Pothier,  Asa.,  67  ;  3  Pardessus,  Dr.  Com.,  n.  884  ,  2  Arnould, 
1006 ;  C.  Com.,  354.  [III.  331.] 

2518*  The  limitation  of  the  insurer's  liability,  for  particular 
average  under  a  certain  amoxmt  and  for  the  loss  or  damage  of  certain 
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articles  enumerated  in  the  common  memorandum  of  warranty  to  be 
free  from  average,  is  regulated  hy  the  terms  of  such  memorandum 
contained  in  the  policy.  If  there  be  no  memoran(him  of  war- 
ranty, the  general  rules  declared  in  tliis  title  apply. — Stevens,  On 
Average,  219  et  seq. ;  2  Arnould,  c.  8,  pp.  872,  873,  874  ;  I  Phillips,  e. 
18,  p.  488 ;  4  Boulay-Paty,  Dr.  Com.  Mar.,  p.  87  ;  Contra,  1  Emei-igon, 
c.  12,  s.  9  ;  Pothier,  ^l.s.s.,  l(i(i ;  C.  Com.,  408-9.  [III.  331.] 

2S14*  A  contract  of  insurance  made  fraudulently  on  the  part 
of  the  insured  for  a  sum  exceeding  the  value  of  the  object  of  it,  may 
be  annulled  by  the  insurer  who  in  such  case  is  entitled  to  one  half 
per  cent  upon  the  amount  insured. — Valin,  h.  t.  art.  22,  p.  71 :  C.  Com., 
357.     [III.  333.] 

3515.  If  in  the  case  specified  in  the  last  preceding  article  there 
be  no  fraud,  the  contract  is  valid  to  the  amount  of  the  value  of  the 
object  insured. 

The  insurer  is  not  entitled  to  the  full  premium  upon  the  amount 
insured  in  excess  of  the  value,  but  to  one  half  per  cent  only. — 2  Valin, 
h.  t.,  art.  23,  p.  72  ;  C.  Com.,  358.     [III.  333.] 

2Si6«  If  there  be  several  contracts  of  insurance  effected  without* 
fraud  upon  the  same  object,  and  against  the  same  risk's  and  the  first 
contract  insures  the  full  value  of  the  object,  it  alone  can  be  enfoi-ced. 

The  subsequent  insurers  are  free  from  liability  and  are  bound  to 
return  the  premium,  reserving  a  half  per  cent. 

Subject  nevertheless  to  such  special  agreements  and  conditions 

as  may  be  contained  in  the  policies  of  insurance. — 2  Valin,  h.  t.,  art. 

24,  p.  73  ;  2  Alauzet,  pp.  52  et  seq.;  2  Pardessus,  589  ;  3  ditto,  767  ;  1 

Arnould,  c.  12,  s.  5,  pp.  345  to  351  ;  Marshall,  139  ;  C  Com.,  359.  [III. 

333.] 

DECISIONS  :— See  cases  noted  at  C.  C;  2490. 

SSIT.  When  in  the  case  specified  in  the  last  preceding  article 
the  total  value  of  the  object  is  not  insured  by  the  first  contract,  the 
subsequent  insurers  ai'e  liable  for  the  surplus  according  to  the  date  of 
their  respective  contracts  ;  subject  to  the  same  restriction. — Valin, 
eod,  loco,  art.  25  ;  C.  C,  2516.     [III.  333.] 

3S1S*  If  the  subsequent  insurance  be  fraudulent  on  the  part 
of  the  insured,  he  is  obliged  to  pay  the  whole  premium  on  such 
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insurance  but  is  not  entitled  to  recover  anything  upon  it. — 1  Em6ri- 
gon,  c.  9,  3.  2,  pp.  270,  272  and  Comm,  par  Boulay-Paty,  ibid,,  272, 
273  ;  4  Boulay-Paty,  Dr.  Com,  Mar.,  pp.  124, 125  ;  1  Amould,  348  ;  C. 
Com.,  357.     [III.  333.] 

2519.  When  there  is  a  partial  loss  of  an  object  insured  by 
several  insurances  to  an  amount  not  exceeding  its  full  value,  the 
insurers  are  liable  for  it  rateably  in  proportion  to  the  sums  for  which 
they  have  respectively  insured. — C.  Com.,  360,  401  ;  2  Valin,  73,  74. 
[ni.  333.] 

2520.  When  the  insurance  is  made  separately  upon  goods  to  be 
laden  in  different  ships,  if  all  the  goods  be  placed  in  one  of  the  ships 
or  in  any  number  of  them  less  than  the  whole,  the  insurer  is  liable 
only  for  the  sum  insured  on  the  goods  which  under  the  contract  were 
to  be  placed  in  such  ship  or  ships,  although  all  the  ships  specified  in 
the  contract  be  lost.  He  is  entitled  nevertheless  to  one  half  per  cent 
of  premium  upon  the  remainder  of  the  total  amount  insured. — 2  Va- 
lin, h.  t.,  art.  22,  p.  84  ;  1  Alauzet,  66,  67  ;  C.  Com.,  361  ;  Em^rigon,  c. 
1,  s.  5,  pp.  174  to  178  ;  I  Arnould,  c.  9,  s.  3.     [III.  333.] 

SECTION  IV. — OF  LOSSES. 

2521*  Loss  for  which  the  insurer  is  liable  is  either  total  or 
partial— Marshall,  486,  and  ch.  13,  s.  1,  pp.  563,  564.     [III.  333.] 

DECISIONS  : — 1*  If  notice  of  the  abandonment  of  a  ship  is  given  by  the 
insurers  and  the  insurers  then  say  and  do  nothing,  the  conclusion  is  that  they  do 
not  mean  to  accept  the  abandonment.  Bat  if  they,  by  their  agent,  take  posses- 
sion of  the  ship  and  then  repair  it  and  retain  it  in  their  possession  for  some  time, 
without  repudiating  the  notice  or  informing  the  insured  as  to  the  character  in 
which  they  are  acting,  then  there  is  a  constructive  acceptance  of  the  abandon- 
ment by  the  insurers.  A  constructive  acceptance  produces  the  same  effect  on 
the  rights  of  the  parties  as  an  express  acceptance.  After  the  acceptance  by  the 
insurers  of  the  abandonment  of  a  ship,  they  become  liable  as  for  a  total  loss. — 

Privy  Couxoil Provincial  Insurance  Co  <fe  Leduc,  19  L.  C.  J.,  p.  281,  5  R.  L., 

p.  579,  6  P.  C.  App.  Cas.,  p.  224. 

2.  Que  dans  une  action  pour  perte  totale  sur  police  d*assurance  maritime,  le 
demandeur  pent  reussir  pour  une  perte  partielle. — Q.  B. — Merchants  Marine 
Insurance  Company  is  Ross^  10  Q.  L.  R.,  p.  237. 

3.  Que  le  proprietaire  d^une  cargaison  assur^e  a  le  droit  de  recouvrer  le 
montant  de  Passuranoe,  si  la  perte  de  la  barge  contenant  la  cargaison  n^est  due  k 
aucune  cause  que  Passur^  pouvait  contrdler  ou  pr^venir. — Q.  B.^Nickle  dt  Omn- 
pagnie  cf  Assurance  Muiuelle  de  Buffalo,  12  R.  L.,  p.  667. 
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4.  Que  lorsqu'un  vaisseau  est  completement  submerge,  tant  qa*il  est  au 
fond  de  Peau,  il  est  considere  comme  une  perte  totale,  et  que  si  ensuite  il  est 
peleve  et  repare,  la  perte  peut  ne  devenir  qu' une  perte  partielle — Q.B. —  Western 
Assurance  Co.  &  Scanlan^  15  R.  L.,  p.  449. 

But,  it  was  held  in  the  Supreme  Court  that  there  was  not  sufficient 
evidence  to  enable  the  Plaintiffs  to  recover  as  for  a  total  or  constructive  loss  of 

the  vessel Supreme  Court. — 13  S.  C.  R.,  p.  208.   (See  C.  C.  2544  for  holding  of  the 

Supreme  Court.) 


Total  loss  may  be  either  absolute  or  constructive. 

It  is  absolute  when  the  thing  insured  is  wholly  destroyed  or  lost. 

It  is  constructive  when,  by  reason  of  any  event  insured  against, 
the  thing  though  not  wholly  destroyed  or  lost  becomes  of  little  or  no 
value  to  the  insured,  or  the  voyage  and  adventure  are  lost  or  rendered 
not  worth  pursuing. 

Before  the  insured  can  claim  for  a  constructive  total  loss  he  must 
make  an  abandonment  as  declared  in  the  following  section. — Marshall, 
597  ;  Arnould,  1007.     [Ill  383  to  335.] 

S8IR28«.  All  losses  not  included  within  the  meaning  of  the  last 
preceding  article  are  partial  losses.— [III.  335.] 

2524.  When  a  loss  by  collision  occurs  by  a  fortuitous  event 

without  either  party  being  in  fault,  it  falls  upon  the  injured  ship 

without  recourse  against  the  other,  and  is  a  loss  by  the  perils  of  the 

sea  for  which  the  insurer  is  liable  under  the  general  terms  of  the 

policy.— C.  C,  2526.— [III.  335.] 

DECISIONS  : — 1.  When  a  collision  occurs,  without  blame  being  imputable  to 
either  party,  the  misfortune  must  he  borne  by  the  party  on  whom  it  happens  to 
alight.    The  practice  of  the  Court  is  not  to  give  costs  on  either  side  when  the 

collision  has  occurred  from  inevitable  accident. — Vice  Admiralty  Court Blaoe, 

3^^The  "  Margaret  ",  10  L.  C.  R.,  p.  113. 

2.  In  a  case  of  damage  by  collision  the  accident  was  held  to  have  been  the 
result  of  inevitable  accident  from  foggy  weather  and  the  vessel  proceeded  against 
dismissed  accordingly.  When  damage  is  occasioned  by  unavoidable  accident  the 
loss  must  be  sustained  by  the  party  on  whom  it  has  fallen. — Vicb  Admiralty 
Court — ^Blaok,  J — The  "  Anne  Johanna  '',  10  L.  C.  R.,  p.  411. 

3.  In  a  case  of  collision  between  two  ships,  it  is  not  enough  to  show  that 
the  accident  could  not  be  prevented  by  the  party  at  the  moment  it  occurred,  if 
previous  measures  could  have  been  adopted  to  render  the  occurrence  of  it  less 
probable.  It  is  the  duty  of  the  person  in  charge  of  each  ship  to  render  to  the 
other  ship  such  assistance  as  may  be  practicable  and  necessary  ;  and  in  case  he 
&il8  so  to  do,  and  no  reasonable  excuse  for  such  failure  be  shown,  the  colli- 
sion will  be  deemed  to  have  been  caused  by  his  wrongful  act,  neglect,  or  default. 
Vicb  Admiralty  Court — Black,  J. — The  ^*Liberiyy"  2  Stuart's  V.  A.C.  Rep.,  p.  102. 
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4.  A  vessel  while  at  anchor  in  the  harbor  of  Quebec,  having  been  run  into 
and  made  to  start  from  her  anchorage,  and  to  drift  down  with  the  tide  against 
other  vessels,  action  dismissed  on  the  growid  of  inevitable  accident. — Vice 
Admiralty  Court Black,  J — The  "  McLeod,''^  2  Stuart's  V.  A.  C.  Rep.,  p.  140. 

5.  The  leaving  of  a  ship's  jibboom  run  out,  in  the  harbour  of  Quebec,  is  an 
act  of  negligence  which  would  render  the  owners  liable  for  damage  occasioned 
by  collision  with  another  vessel,  if  it  appeared  from  the  evidence  that  such 
damage  was  caused  by  the  jibboom  being  extended.  Where  a  collision  ia  held 
to  have  occurred  from  inevitable  accident,  costs  will  not  be  given  to  either  side. 

— Vice  Admiralty  Court Stuart,  J The  ^^  Harold  RaarfagerJ^  18  L.  0.  J., 

p.  303. 

6.  To  support  a  plea  of  inevitable  accident  the  burden  of  proof  rests  upon 
the  party  pleading  it,  and  he  must  shew,  before  he  can  derive  any  benefit  from  it, 
that  the  damage  was  caused  immediately  by  the  irresistible  force  of  the  wind 
and  waves  ;  that  it  was  not  preceded  by  any  fault,  act  or  omission  on  hia  part  as 
the  principal  or  indirect  cause  ;  and  that  no  effort  to  counteract  the  influence  of 
the  force  was  wanting — Vice  Admiralty  Court — Stuart,  J. — The  "  Agamemnon^'* 
1  Q.  L.  R.,  p.  333. 

7.  Where  a  steamer  shortly  after  leaving  her  mooring  came  into  collision 
with  a  sail  boat  towing  timber.  Held : — That,  in  support  of  her  plea  of  inevitable 
accident,  the  steamer  must  shew  an  overruling  force,  a  ms  majors  which  could 
not  have  been  avoided  by  waiting  at  her  mooring  berth  until  'such  time  as  the 
promoter's  boat  had  passed,  and  also  that  after  she  left  her  berth  it  was  impos- 
sible for  her  to  keep  out  of  the  way  of  the  boat Vice  Admiralty-  Court 

Stuart,  J The  '•  Union;'  2  Q.  L.  R.,  p.  186. 

8.  Where  a  raft  in  tow  of  a  steamer  collided  with  a  schooner  at  anchor  in  a 
pnrt  of  the  river  St.  Lawrence  of  difficult  navigation,  it  was  held  to  be  an  inevitable 

accident  and  action  of  schooner  dismissed  with  costs Vice  Admiralty  Court.— 

Irvine,  J.^Fradetie  vs  The  "  RwaV\  11  Q.  L.  R.,  p.  382. 

For  other  cases  of  collision  noted  at  C.  C.  2432  and  2525. 

I3525*  When  the  collision  is  caused  by  the  fault  of  the  master 
or  mariners  of  one  of  the  ships,  the  party  in  fault  is  liable  to  the 
other,  and  if  the  insured  ship  be  the  one  injured  by  the  fault  of  the 
master  or  mariners  of  the  other,  the  insurer  is  liable  under  the  general 
clause,  but  if  the  injury  be  caused  by  the  fault  of  the  master  or 
mariners  of  the  insured  ship,  the  insurer  is  not  liable.  If  the  fault 
amounts  to  barratry  it  is  subject,  in  so  far  as  the  insurer  is  concerned, 
to  the  provision  contained  in  article  2510. — C.  C,  2526.     [III.  335.] 

DECISIONS: — 1*  Vessel  giving  a  foul  berth  to  another  vessel,  held  liable  in 
damages  for  collision  done  to  the  vessel  to  which  such  foul  berth  was  given  by 
her,  although  the  immediate  cause  of  the  collision  was  a  vis  major,  and  no  un- 
skilfulness  or  misconduct  was  imputable  to  the  offending  vessel  after  giving  such 

foul  berth Vice  Admiralty  Court — Black,  J — The  "  Cumberland;'  1  Stuart^s 

V.  A.  C.  Rep.,  p.  75. 

2.  In  a  case  of  collision  between  two  ships  ascending  the  river  St.  Lawrence, 
the  Court,  assisted  by  a  captain  in  the  Royal  Navy,  pronounced  for  damages  \ 
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holding  that  when  vesBels  are  crossing  each  other  in  opposite  directions,  and 
there  is  doubt  of  their  going  clear,  the  vessel  upon  the  port  or  larboard  tack  is 
to  bear  up  and  heave  about  for  the  vessel  upon  the  starboard  tack. — Vice  Admir- 
alty Court. — Black,  J The  "  Nelson  Village^'^    1  Stuart's  V.  A.  C.  Rep.,  p.  156. 

3.  In  case  of  collision  arising  from  negligence  or  unskilfulness  in  manage- 
ment of  ship  doing  the  injury,  pilot  having  the  control  of  the  ship  is  not  a  com- 
petent witness  for  such  ship  without  a  release  ;  although  the  master  is. — Ship 
held  liable  for  collision,  notwithstanding  there  being  a  pilot  on  board.  Damages 
awarded  in  case  of  collision  in  the  harbor  of  Quebec. — Vice  Admiralty  Court. — 
Black,  J^~~The  "  Lord  John  Russell,"  1  Stuart's  V.  A.  C.  Rep.,  p.  190. 

4.  In  a  case  of  collision  against  a  ship  for  running  foul  of  a  floating-light 
vessel,  the  Court  pronounced  for  damages.  In  such  case  the  presumption  is 
gross  carelessness  or  want  of  skill,  and  the  burthen  is  cast  on  the  ship-master  and 

owners  to  repel  that  presumption. — Vice  Admiralty  Court Black,  J. — The 

**  Miramichiy'*  1  Stuart's  V.  A.  C.  Rep.,  p.  237. 

5.  The  omission  to  have  a  light  on  board,  in  a  river  or  harbour  at  night, 
amounts  to  negligence  j^er  se — Every  night,  in  the  absence  of  a  moon,  is  a  dark 

night  in  the  purview  of  the  Trinity  House  regulations More  credit  is  to  be 

attached  to  the  crew  that  are  on  the  alert,  than  to  the  crew  of  the  vessel  that  is 

placed  at  rest ^^fhe  regulations  of  the  Trinity  House  require  a  strict  construction 

in  favour  of  their  application Vice  Admiralty  Court.— Black,  J The  "  Dahliaf^ 

1  Stuart's  V.  A.  C.  Rep.,  p.  242. 

6.  If  it  be  practicable  for  a  vessel  which  is  following  close  upon  the  track  of 
another  to  pursue  a  course  which  is  safe,  and  she  adopts  one  which  is  perilous, 

then,  if  mischief  ensue,  she  is  answerable  for  all  consequences ^Vics  Admiralty 

Court—Black,  J The  "  John  Munn,''  1  Stuart's  V.  A.  C.  Rep.,  p.  265. 

7.  In  a  case  of  collision  between  two  steam  vessels,  the  Court,  assisted  by  a 
captain  in  the  Royal  Navy,  pronounced  for  damages  and  costs,  holding  that  the 
one  which  crossed  the  course  of  the  other  was  to  blame. — Vice  Admiralty  Court. 
—Black,  J.^The  *'  By- Town,''  1  Stuart's  V.  A.  C.  Rep.,  p.  278. 

8.  Steamer  making  a  short  and  unusual  turn,  and  crossing  the  course  of 
another  steamer  coming  in  the  same  direction,  contrary  to  the  usual  practice  and 
custom  of  the  river  and  the  rules  of  good  seamanship,  for  the  purpose  of  being 

earlier  at  her  wharf,  condemned  in  damages  for  a  collision Vice  Admiralty 

Court — Black,  J — The  *'  Crescenl^'  1  Stuart's  V.  A.  C.  Kep.,  p.  289. 

9.  If  it  appear  in  evidence  that  there  was  no  proper  and  sufficient  look-out 
on  board  of  a  ship  and  a  collision  occurs  between  such  ship  and  another  towed 
by  a  steamer,  because  the  steamer  was  not  seen  by  such  vessel  in  time  to  enable 
her  to  take  the  necessary  measures  to  avoid  a  collision,  the  want  of  such  proper 
look-out  on  board  of  such  vessel  is  sufficient  neglect  or  misconduct  to  make  her 
liable  for  damages,  although  she  adopted  the  most  seamanlike  and  ptoper  course 
when  the  collision  was  all  but  inevitable. — Vice  Admiralty  Court. — Black,  J. — 
The  ''  Niagara''  vs  The  "  Elizabeth;'  4  L.  C.  R.,  p.  264. 

10.  As  between  a  British  and  a  foreign  ship,  within  Canadian  waters,  the 
Act  regulating  the  Canadian  waters  must  be  the  rule  of  the  Court  and  the  duty 
and  rights  of  both  parties  must  be  determined  by  it.  The  power  of  the  Canadian 
legislature  extends  to  foreigners  when  within  its  jurisdiction.  If  a  collision  occur, 
during  the  night,  between  two  sailing  vessels,  in  the  St.  Lawrence,  by  the  non- 
observance  of  the  rule  respecting  lights,  the  owner  of  the  vessel  by  which  such 
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rule  has  being  infringed  cannot  recover  for  any  damage  sustained  in  the  collision. 
Vice  Admiralty  Court, — Black,  J — The  "  Aurora  ",  10  L.  C.  R.,  p.  445. 

11.  If,  in  case  of  collision  between  two  vessels  in  a  canal,  the  Plaintiff's 
vessel  was  on  the  wrong  side  of  the  canal  and  had  not  the  light  usually  oarried, 
he  will  be  allowed  no  damage,  even  if  there  were  doubt  as  to  the  cause  of  the 
collision.  In  the  case  submitted,  there  was  evidence  of  negligence  on  the  part  of 
the  Plaintiff. — Badglet,  J — Bertrandvs  Dickson,  12  L.  C.  R,  p.  304. 

12.  The  non-compliance  by  a  vessel  with  the  Trinity  House  regulations,  as 
to  the  exhibition  of  lights,  will  not  prevent  the  owners  from  recovering  damages 
for  injuries  received  from  another  vessel  by  collision,  if  the  officers  of  the  latter 
vessel  saw  the  former  and  knew  her  position. — Vice  Aduiraltf  Court. — ^Black, 
J The  **  Martha  Sophia"  2  Stuart's  V.  A.  C.  Rep.,  p.  14. 

13.  The  fault  of  one  vessel  will  not  excuse  any  want  of  care,  diligence,  or 
skill  in  another,  so  as  to  exempt  her  from  sharing  the  loss  or  damage.  When 
both  ships  are  in  fault  the  Admiralty  law  divided  the  damages  of  the  owners  of 

the  ships Vice  Admiralty  Court Black,  J.—  The  "  City  of  Quebec  "  2  Stuart's 

V.  A.  C.  Rep.,  p.  158. 

14.  The  persons  in  charge  of  the  Plaintiff^s  steamer,  supposing  the  Defend- 
ant's  vessel  to  be  at  anchor,  tried  to  pass  inside  between  it  and  the  shore,  and  in 
so  doing  the  two  vessels  came  into  collision,  and  the  Plaintiff's  vessel  sustained 
damage. — Held  : — ^That  the  collision  being  caused  by  the  Plaintiff^s  mistake, 
they  could  not  recover— Smith,  J Trinity  House  vs  Brown,  2  L.  C  L.  J.,  p.  133. 

15.  In  the  case  submitted,  being  a  case  of  collision  between  a  steamboat 
and  a  sailing  vessel  on  the  river  St.  Lawrence,  it  was  heldthhirio  proper  measures 
having  been  taken  to  prevent  all  reasonable  probability  of  a  collision  on  board 
of  the  Plaintiff's  vessel,  and  said  vessel  not  having  the  lights  required  by  law, 

the  Plaintiff  cannot  claim  any  damages ^Badgley,  J. — Sauvageau  vs  La  Compch 

gnie  du  Richelieu,  7  L.  C.  J.,  p.  39. 

16.  Where  a  steamship  did  not  keep  out  of  the  way  of  a  sailing  ship,  there 
being  risk  of  collision,  and  the  sailing  ship,  by  porting  her  helm  instead  of  keeping 
her  course,  contributed  to  the  collision,  both  held  to  be  in  fault  and  neither 
entitled  to  recover  the  damage  she  sustained. — Vioe  Admiralty  Court.— .^laoc 
J The  SS.  "  Quebec  "  vs  The  "  Charles  Chaloner  ",  19  L.  C.  J.,  p.  201. 

17.  Where  two  sailing  vessels,  one  on  the  starboard  and  the  other  on  the 
port  tack,  the  former,  by  a  rule  of  navigation,  having  the  right  to  keep  her  luff, 
the  former  was,  notwithstanding,  in  a  case  of  imminent  danger,  bound  to  give 
way,  and  for  not  having  done  so  was  condemned  in  damages  and  costs — Vice 

Admiralty  Court Stuart,  J The  "  Underwriter  "  vs  The  *'  Lake  St  Clair,"  7 

R.  L.,  p.  125. 

18.  Lo  propriStaire  d'un  vaisseau  qui  souffre  des  dommages  d'une  collision, 
causae  par  suite  du  defaut  d'observation  de  sa  part  des  regies  prescrites  par  I'ar- 
ticle  7  de  la  2e  section  du  chap.  58  des  Statuts  du  Canada,  31  Victoria,  n'aura 
aucun  recours  pour  ces  dommages.— Q.  B. — Piloquin  <k  Sincennes  McNaughton 
Line,  9  R.  L.,  p.  8. 

19.  A  steam  tug,  whilst  proceeding  down  the  river  St.  Lawrence,  met  two 
barques  and,  in  passing  them,  she  came  into  collision  with  one,  which  ported  her 
helm*  Held  : — That  the  tug  was  in  fault  for  not  keeping  out  of  the  way  and  the 
barque  to  blame  for  not  keeping  her  course.  Admissions  of  a  master  of  a  ship 
respecting  a  collision,  being  pertinent,  are  evidence  against  the  owners,  although 
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made  after  the  collision  and  extra-articulate,  but  the  party  affected  may  give 
counter  evidence. — Viob  Admiralty  Court. — Stuart,  J — The  "  Ranger  '*,  3  Q.  L. 
R.,  p.  21. 

20.  Where  two  ships  were  each  to  blame  for  a  collision  in  Canadian  waters, 
an  Act  of  the  Parliament  of  Canada,  which  precludes  either  from  recovering  its 
damage,  held  to  be  operative,  although  the  Admiralty  rule  which  divides  the  loss 
prevails  in  England  and  has  been  recently  applied  in  the  case  of  a  collision  in 
Canadian  waters  on  an  Appeal  to  the  Privy  Council,  but  without  the  Act  having 
been  specially  brought  under  notice  there.  In  a  case  of  collision,  the  fault  being 
mutual,  the  Admiralty  rule  will  apply  as  between  the  owners  of  cargo  and  the 
delinquent  ships,  dividing  the  loss,  each  ship  answerable  for  a  moiety. — Vice 
Admiralty  Court Stuart,  J — The  "  Langshaw  ",  3  Q.  L.  R.,  p.  143. 

21.  Where  a  tug  was  seen  from  a  barque  at  anchor  crossing  her  tows  and  so 
suddenly  to  stop  her  speed  that  she  allowed  her  tow  to  drift  upon  and  to  collide 
with  the  barque  and  there  appeared  to  be  no  fault  in  the  tow,  an  action  by  the 
barque  against  the  tow,  the  cause  of  the  neglect  in  the  tug  not  having  been 

proved,  was  dismissed ^Vicb  Admiralty  Court Stuart,  J. — The  "  Commodore" 

4  Q.  Ij.  R.,  p.  329. 

22.  A  schooner  descending  and  a  steamship  ascending  in  the  channel  of  the 
St.  Lawrence,  the  former  changed  her  course  before  meeting  and  in  time  to 
enable  the  steamship  to  keep  out  of  her  way.  Held : — ^In  a  case  of  collision,  that 
the  steamship  was  in  fault  for  not  doing  so,  although,  had  the  schooner  not 

changed  her  course,  each  might  have  gone  free Vice  Admiralty  Court.^- 

Stuart,  J^^The  "  Lake  Champlain  ",  4  Q.  L.  R.,  p.  337. 

23.  When  a  steamship  overtook  and  sank  a  schooner,  it  was  held  that  the 
schooner  was  not  to  blame  for  not  showing  a  stern  light  and  that  the  steamship 
was  in  fault  for  not  keeping  out  of  the  way  of  the  schooner.  Queer ej  as  to  change 
of  sailing  regulations  in  the  matter  of  a  stern  light — Vice  Admiralty  Court. — 
Stuart,  J The  "  Cybelle  *',  5  Q.  L.  R.,  p.  262. 

24.  The  maritime  law  recognizes  no  fixed  rate  of  speed  for  vessels  sailing 
through  fog.  When  a  vessel  is  in  a  fog,  she  should  be  kept  under  sufficient 
command  to  avoid  all  reasonable  chances  of  collision.  When  a  collision  occurred 
in  a  fog  between  two  sailing  vessels,  one  lying-to  and  the  other  running  free  and 
the  fog  was  so  dense  that  their  lights  respectively  could  be  seen  but  within  fifteen 
to  twenty  seconds  before  the  collision,  it  was  held  that  the  speed  of  the  vessel 
running  free  was  too  great.  The  Court  will  not  receive  as  evidence  depositions 
of  persons  professiag  to  be  skilled  in  nautical  affairs  as  to  their  opinion  upon  any 
case. — ^ViOB  Admiralty  Court.— Stuart,  J. — The  "  Aitila  ",  5  Q.  L.  R.,  p.  .341. 

25.  When,  from  a  steamship  ascending  the  Traverse,  below  Quebec,  a  red 
and  then  a  green  light,  indicating  the  approach  of  a  sailing  vessel,  were  seen  and 
then  lost  sight  of,  xmtil  too  late  to  avoid  a  collision,  it  was  held  that  the  steam- 
ship was  in  fault  for  keeping  an  insufficient  look-out  and  for  too  much  speed. 
For  consequential  damages  the  steamship  was  liable  unless^  upon  the  reference, 
she  could  establish  gross  negligence  or  want  of  skill  in  the  sailing  vessel  and  that 
the  rule  for  the  injuring  ship  to  stay  by  the  injured  vessel  will  bo  rigidly  applied, 

if  the  occasion  should  so  require Vice  Admiralty  Court Stuart,  J. — The 

'•  Govino  ",  6  Q.  L.  R.,  p.  57. 

26.  Where  two  vessels  sailing,  one  on  the  starboard  and  the  other  in  the 
port  tack,  came  into  collision,  the  latter  was  held  to  be  in  fault  for  not  keeping 
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out  of  the  way — ^Vick  Admiralty  Court — Stuart,  J — The  '*  Prineeis  Royal  ",  6 
Q.  L.  R.,  p.  342. 

27.  In  the  case  of  a  steam  vessel  lying  at  anchor  upon  an  anchorage  ground 
while  using  her  bell  and  shewing  two  white  lights,  one  upon  her  foremast  and  the 
other  at  the  gaff  aft,  each  in  an  oblong  lantern,  it  was  held  that  a  sailing  vessel 
which,  misled  by  the  whistle  of  another  steamer  in  motion,  struck  her,  was  in 
fault  for  going  too  fast  and  that  the  lights,  although  they  were  not  in  globular 
lanterns,  as  directed  by  the  "  Act  respecting  the  navigation  of  Canadian  waters," 
being  equal  in  power,  were  a  substantial  compliance  with  the  Act — ^Vigb  Admir- 
alty Court. — Stuart,  J The  *'  General  Birch  ",  6  Q.  L.  R.,  p.  300. 

28.  Where  a  sailing  vessel  on  the  port  tack  was  overtaken  in  a  dense  fog 
and  struck  in  the  stern  by  a  steamship,  after  the  former  had  complied  with  the 
rule  prescribing  blasts  from  her  fog  horn,  it  was  held  that  the  sailing  vessel  was 
not  in  fault  for  not  showing  a  stern  light,  as  the  steamship  could  not  be  seen  at 
the  time  and  that  the  speed  of  the  steamship  was  too  great,  considering  the 

density  of  the  fog,  and  therefore  she  was  solely  in  fault Vick  .Admiralty  Court 

Stuart,  J The  "  European  ^  8  Q.  L  R.,  p.  72. 

29.  Where  a  steamship,  in  a  narrow  channel  in  Lake  St.  Peter,  was  in  the 
act  of  overtaking  a  steaui-tug  and  tow,  so  carelessly  navigated  as  to  create  risk 
of  collision,  and  one  of  the  vessels  in  tow  collided  witli  her,  it  was  held  that  the 
steamship  was  in  fault  for  not  keeping  out  of  the  way  and  the  tow  to  have  been 
in  blame  for  not  keeping  her  course  and  the  damages  were  therefore  equally 

divided    without    costs   to  either — Vice   Admipwaltv    Court Stuart,  J. — The 

''Farewell''  8  Q.  L  R.,  p  87. 

30.  Where  a  sailing  vessel  deviated  from  her  course,  contrary  to  the  sailing 
rules,  and  came  into  collision  with  a  steamer,  which  might  have  avoided  her,  each 
was  held  to  be  in  fault  and  the  damages  were  divided.  Where  a  steamer  is  charged 
with  having  omitted  to  do  something  which  ought  to  have  been  done,  proof  of 
three  things  is  required  :  1.  Thiit  it  was  clearly  in  the  power  of  the  steamer  to 
have  done  the  thing  charged  to  have  been  omitted  ;  2.  That,  if  done,  it  would 
have  in  all  probability  prevented  the  collision  ;  3.  That  it  was  such  an  act  as 
would  have  occured  to  any  officers  of  competent  skill  and  experience  in  command 

of  the  steamer. — Vice  Admiralty  Court. — Stuart,  J The  "  Monica  ",  8  Q.  L.  R., 

p.  379. 

31.  Where  a  sailing  vessel  and  a  steamship  were  meeting,  nearly  "end  on,'' 
and  the  former  ported  while  the  latter  starboarded,  it  was  held  that  the  former 
was  in  fault  for  not  keeping  her  course  and  tlie  latter  in  fault  for  not  stopping  or 

slackening  her  speed, — Vick  Admiralty  Court Stuart,  J The  "  Bothaly''  8  Q. 

L.  R.,  p.  103. 

32.  VV^here  two  ships  in  the  harbour  of  Quebec,  from  the  violence  of  the 
wind  and  the  force  of  the  tide,  were  accidentally  brought  into  such  proximity 
that  each  had  a  foul  berth,  it  was  held  that  both  were  in  fault  for  not  adopting 
the  proper  course  to  relieve  themselves  from  their  perilous  positions  and  thereby 
avoid  a  collision Vice  Admiralty  Court Stuart,  J. —  The  ^^  Arrany"  9  Q.  L.  R., 

p.  278. 

33.  Where  a  vessel  under  charter  was  injured  by  a  collision  caused  by 

another  vessel,  and  the  charter  party  provided  that,  in  case  of  damage  the  hiring 
should  cease  until  she  could  be  repaired,  it  was  held  that  an  action  by  the  chart- 
erers against  the  offending  ship  would  lie  for  the  detention Vick  Admiralty 

Court Stuart,  J The  "  Netilesworth;'  9  Q.  L.  R.,  p.  359. 
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34.  Two  vessels  crossing  one  another,  one  being  on  the  starboard  and  the 
other  on  the  port  tack,  came  into  collision.  It  was  held  that  the  latter  did  not 
keep  a  proper  look-out  and  that  the  former  did  not  keep  her  course,  but  ported 
her  helm  too  late  to  avoid  a  collision  and  that  there  was  mutual  fault. — ^Vicb 
ADMiRALmr  Court Stuart,  J. — The  ^^  Signej"  10  Q.  L.  R.,  p.  28. 

35.  A  steamer  proceeding  at  *'  easy  "  speed,  on  a  thick  and  foggy  night;  ran 
down  a  schooner  lying  at  anchor  on  a  fishing  ground.  The  latter  had  a  bright 
light  burning  and  a  fog  horn  blowing  and,  at  sound  of  the  steamer's  whistle,  some 
minutes  before  the  collision,  a  flashlight  or  <^  flare-up"  was  exhibited  and  muskets 
fired,  which  were  heard  on  the  steamer.  JJ^^d:-— That  the  steamer  must  be  con- 
demned for  not  keeping  a  proper  look-out,  notwithstanding  the  schooner's  infrac- 
tion of  the  law  in  sounding  a  fog  horn  instead  of  ringing  a  bell,  it  appearing  that 

this  had  not  contributed  to  the  accident ^Vice  Admiralty  Court. — Irvinb,  J. — 

Lohnes  v»  SS,  "  Barcelona,''  10  Q.  L.  R.,  p.  305. 

36.  Where  a  raft  in  tow  of  a  steamer  collided  with  a  schooner  at  anchor  in 
a  part  of  the  river  St.  Lawrence  of  difficult  navigation,  it  was  held  to  be  an 

inevitable  accident  and  action  of  schooner  dismissed  with  costs Vice  Admiralty 

Court Irvine,  J Fradetie  vs  The  "  Rival;'  11  Q.  L.  R,  p.  382. 

37.  Where  a  raft  in  tow  of  a  steamer  collided  with  a  schooner  at  anchor, 
the  latter  was  held  to  be  to  blame  for  having  no  anchor- watch  and  not  slacking 

her  chain  and  her  action  was  dismissed Vice  Admiralty  Court. — Irvixb,  J.*— 

Fradetie  vs  The  "  Rigaud  ",  1 1  Q.  L.  R.,  p.  382. 

38.  It  is  the  bounden  duty  of  a  vessel  under  weigh,  whether  the  vessel  at 
anchor  be  properly  or  improperly  anchored,  to  avoid,  if  it  be  possible  with  safety 
to  herself,  any  collision  whatever.  When  a  collision  occurs  between  a  vessel  at 
anchor  and  a  ship  under  weigh,  primd  facie  the  vessel  in  motion  is  in  fault  and 
the  onus  of  proof  is  thrown  on  her  and  she  is  compelled  to  show  that  the  other 
ves«el  was  improperly  anchored  and  that  the  improper  anchorage  rendered  the 
collision  inevitable.  When  a  ship  is  lost  or  receives  further  injury  after  a 
collision,  the  presumption  is  that  the  loss  or  damage  is  caused  by  the  collision, 
and  the  burthen  is  on  the  other  vessel,  if  proved  to  be  in  fault  for  the  collision, 
to  show  that  the  subsequent  loss  or  damage  was  not  caused  by  her  negligence. 
In  the  case  of  a  collision,  those  on  board  the  damaged  ship  must  show  ordinary 
courage  in  standing  by  their  vessel  and  show  proper  skill  and  seamanship  accord- 
ing to  the  circumstances  of  the  case,  but  the  Court  will  make  reasonable 
allowance  for  the  excitement  which  usually  attends  a  collision  and  those  on  board 
will  not  be  expected  to  be  so  acute  in  their  judgment  as  to  act  with  the  same 

skill  and  coolness  as  if  there  had  been  no  collision ^Vice  Admiralty  Court. — 

Irvine,  J.—Ross  vs  The  "  Henry  IY'\  13  Q.  L.  R.,  p.  379. 

See  also  cases  noted  at  C.  C.  2432,  2524  and  2526. 


2S36*  If  the  cause  of  the  collision  be  unknown  or  it  be  impos- 
sible to  determine  by  whose  fault  it  was  caused,  the  damacres  are 
borne  in  equal  portions  by  both  ships  ;  the  insurer  is  liable  in  such 
case  under  the  general  clause. — ff  L.  29,  §§  2,  3,  4  Ad  legem  equil.  ;  1 
Em^rigon,  c.  12,  s.  14,  pp.  409,  416 ;  2  Valin,  Assur.,  art.  26  ;  Avariea, 
art.  10,  11,  pp.  177,  183  ;  Pothier,  Asa.,  n.  50  ;  Marshall,  494  ;  2  Ar- 
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nould,  828,  829,  830  ;  Cleirac,  Us  et  cotduTnes  de  la  mer,  68  ;  Mer- 
chant Shipping  Act,  1854,  ss.  296,  300  ;  3  Kent,  230  et  seq.;  1  Phillips 
(3rd  Edit.),  635  and  vol.  2,  pp.  177,  179 ;  1  Boulay-Paty,  sur  Em^- 
rigon,  418  ;  4  Boulay-Paty,  Coura  de  Dr.  Com.,  p.  7  ;  C.  Com.,  407. 

[III.  335.] 

DECISIONS  : — 1.  In  a  case  of  collision,  where  the  loss  was  charged  to  be 
owing  to  negligence,  malice,  or  want  of  skill,  the  Court,  with  the  assistance  of  a 
captain  in  the  Royal  Navy,  being  of  opinion  that  the  damage  was  occasioned  by 
accident,  chiefly  imputable  to  the  imprudence  of  the  injured  vessel,  and  not  to 
the  misconduct  of  the  other  vessel,  dismissed  the  owners  of  the  latter  vessel. — 
YiOB  Admiraltt  Court. — Black,  J. — The  *^  Leonidaa  ",  1  Stuart's  V.  A.  C.  Rep., 
p.  226. 

2.  Where  the  collision  was  the  effect  of  mere  accident  or  that  overriding 
necessity  which  the  law  designates  by  the  term  vU  mcQOVj  and  without  any 
negligence  or  fault  in  any  one,  the  owners  of  the  ship  injured  must  bear  their  own 
loss.— Vice  Admiralty  Court. — Black,  Z.—The  '<  Sarah  Ann '',  1  Stuart's  V.  A.C. 
Rep.,  p.  294. 

3.  Where  a  collision  occurs,  without  blame  being  imputable  to  either  party, 
loss  must  be  borne  by  party  on  whom  it  happens  to  alight.  The  Court  will  not 
give  costs  where  a  collision  has  occurred  from  inevitable  accident.  In  a  case  of 
collision  the  onus  probandi  is,  in  the  first  instance,  upon  the  party  complaining 
of  the  injury.  Although  the  rule  is  to  port  the  helm  upon  the  approach  of  a 
vessel  so  soon  as  descried,  still  there  muRt  be  time  and  opportunity  for  reflection, 
as  a  vessel  may,  at  first  sight,  be  going  in  a  direction  opposite  to  that  supposed, 

and  the  consequence  fatal. — ^Vige  Admiralty  Court. — Black,  J The  '^  Margar€V\ 

2  Stuart's  V.  A.  C.  Rep.,  p.  19. 

4.  In  a  case  of  collision  where  there  is  a  reasonable  doubt  as  to  which  party 
is  to  blame,  the  loss  must  be  sustained  by  the  party  on  whom  it  has  fallen — 
Vice  Admiralty  Court. — ^Black,  J. — The  "  Rockaway  ",  2  Stuart's  V.  A.  C.  Rep., 
p.  129. 

5.  The  fault  of  one  vessel  will  not  excuse  any  want  of  care,  diligence,  or  skill 
in  another,  so  as  to'  exempt  her  from  sharing  the  loss  or  damage.  When  both 
ships  are  in  tault  the  Admiralty  law  divided  the  damages  of  the  owners  of  the 

ships ^ViCB  Admiralty  Court. — Black,  J. — The  "  Oertnany  ",  2  Stuart's  V.  A. 

C.  Rep.,  p.  158. 

6.  In  a  case  of  collision  where  the  evidence  on  both  sides  is  conflicting  and 
nicely  balanced,  the  Court  will  be  guided  by  the  probabilities  of  the  respective 
cases  which  are  set  up  and  owners  of  vessels  proceeded  against  dismissed  with 
costs Vice  Admiralty  Court. — Black,  J The  "  AUsa  ",  10  L.  C.  R.,  p.  362. 

See  also  cases  noted  at  C.  C.  2432,  2524  and  2525. 


Extraordinary  expenses  necessarily  incurred  for  the  sole 
benefit  of  some  particular  interest,  €i>s  for  the  ship  alone  or  for  the 
cargo  alone,  and  damages  sustained  by  the  ship  alone  or  the  cargo 
alone,  and  not  voluntarily  sufiered  for  the  common  safety,  are  parti- 
cular average  losses  for  which  the  insurer  is  liable  to  the  insulted 
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under  the  general  terms  of  the  policy,  when  these  losses  are  caused 
by  the  perils  of  the  sea. — 2  Valin,  Avaries,  art.  3,  4,  5,  pp.  160,  164  ; 
4  Boulay-Paty,  Dr.  Com,  mar.,  481  ;  Amould,  970  ;  Benecke,  Pr.  of 
Indem.,  165, 166,  426  ;  C.  Com.,  403,  404.     [m.  335.] 


Loss  by  salvage  is  a  loss  by  the  perils  of  the  sea  for 
which  the  insurer  is  liable  under  the  general  terms  of  the  policy. 

Special  rules  relating  to  salvage  are  contained  in  the  Merchant 
Shipping  Act,  1854. — 2  Valin,  p.  164  ;  2  Em^rigon,  c.  17,  s.  7  ;  Amould, 
867  ;  Marshall,  652,  553  ;  C.  C,  2387.     [III.  335.] 

DECISIONS  : 1*  Pilots  may  become  entitled  to  extra  pilotage  in  the  nature 

of  salvage  for  extraordinary  services  rendered  by  them.  The  jurisdiction  of  this 
Court  is  not  ousted,  in  relation  to  claims  of  this  nature,  by  the  Provincial  Statute, 
45  Geo.  Ill,  c.  12,  s.  12. — ^Viob  Admiralty  Court. — Black,  J — The  "  Adoenturer^^^ 
1  Stuart's  V.  A.  C.  Rep.,  p.  101 . 

2.  In  case  of  wreck  in  the  river  St.  Lawrence  (Rimouski),  the  Court  has 
jurisdiction  of  salvage.  Under  the  circumstances  of  this  case  the  service  is  a  sal- 
vage service,  and  not  a  mere  locaiio  operU^  though  an  agreement  upon  land  was 
had  between  the  parties  in  relation  to  such  service.  In  settling  the  question  of 
salvage,  the  value  of  the  property  and  the  nature  of  the  salvage  service  are  both 
to  be  considered.  Salvors  have  a  right  to  retain  the  goods  saved,  until  the  amount 

of  the  salvage  be  ac^usted  and  tendered  to  them. — ^Vice  Admiralty  Court 

Black,  J The  "  Royal  William^'  1  Stuart's  V.  A.  C.  Rep.,  p.  107. 

3.  Compensation  decreed  to  seamen  out  of  the  proceeds  of  the  materials 

saved  from  the  wreck  by  their  exertions — ^Viob  Admiralty  Court Black,  J. — 

The  "  SUlenfy"  1  Stuart's  V.  A.  C.  Rep.,  p.  182. 

4.  Seamen  while  acting  in  the  line  of  their  strict  duty,  cannot  entitle  them- 
selves to  salvage.  But  extraordinary  events  may  occur,  in  which  their  connection 
with  the  ship  may  be  dissolved  de  facto,  or  by  operation  of  law,  or  they  may 
exceed  their  proper  duty,  in  which  cases  they  may  be  permitted  to  claim  as 

salvors. ^Vigr  Admiralty  Court. — Black,  J — The  ^^ Robert  A  Anne"  1  Stuart's 

V.  A.  C.  Rep.,  p.  253. 

5.  In  cases  of  wreck  the  claim  of  the  seamen  upon  the  parts  saved  is  a 
claim  for  salvage  and  the  quantum  regulated  by  the  amount  which  would  have 

been  due  for  wages. — ^Viob  Admiralty  Court. — Black,  J The  »'  Isabella^"  1 

Stuart's  V.  A.  C.  Rep.,  p.  281. 

6.  In  a  case  of  meritorious  service  rendered  by  two  seamen  and  two  young 
men  to  a  vessel  in  the  river  St.  Lawrence,  the  Court  awarded  one  sixth-part  of 
the  property  saved,  and  also  their  costs  and  expenses. — ^Vios  Admiralty  Court. 
—Black,  J^-I%e  "  Electric,''  1  Stuart's  V.  A.  C.  Rep.,  p.  330. 

7.  It  appears  to  be  the  general  sense  of  the  maritime  world  that  the  rate  of 
salvage  in  cases  of  derelict  should  not,  in  ordinary  cases,  range  below  one  third, 

nor  above  a  moiety  of  the  property — Vice  Admiralty  Court ^Blaok,  J. — The 

«*  Marie  VictoHa,"  2  Stuart's  V.  A.  C.  Rep.,  p.  109. 

8.  Whilst  a  vessel  was  floating  amidst  the  ice  of  the  St.  Lawrence,  without  any 
person  on  board,  and  without  a  rudder,  her  master  and  crew  having  left  her,  but 
intending  to  return,  four  persons  went  out  to  her  in  canoes,  and  by  aid  of  her 
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Bails,  grounded  her  in  a  place  of  safety.    £200  sterling  allowed  as  salvage ^Viob 

Admiralty  Court Black,  J The  "  Pomona,'^  2  Stuart's  V.  A.  C.  Rep.,  p.  182. 

9.  Where  the  master  and  crew  of  a  vessel  were  taken  off  by  salvon  in 
canoes,  the  former  abandoning  her,  fearing  a  total  wreck,  and  the  vessel  was 
afterwards  saved  by  the  meritorious  exertions  of  the  latter,  a  moiety  of  net  value 
of  ship  and  cargo  was  allowed  as  salvage. — ^Vioe  Admiralty  Court. — Stuart,  J. — 
The  "  Pride  of  England,''  2  Stuart's  V.  A.  C.  Rep.,  p.  189. 

10.  Where  the  master  of  a  steamer  exacted  an  exorbitant  contract  for  sal- 
vage service  from  the  master  of  a  sailing  vessel,  which,  with  the  mate  alone  on 
board,  was  in  imminent  danger  of  ship-wreck,  the  same  was  set  aside  and  a 
quantum  meruit  allowed.— .Vioe  Admiralty  Court — Stuart,  J — The  *'  America,'' 
2  Stuart's  V.  A.  C.  Rep.,  p.  214. 

11.  A  vessel  stuck  in  Red  Island  Shoal,  in  the  river  St.  Lawrence,  at  the 
end  of  November  1 853  and  being  abandoned  by  the  crew,  was  subsequently  car- 
ried off  by  the  tide.  She  was  followed  by  four  young  men,  who,  with  great  perse- 
verance, courage  and  skill  and  with  great  peril  of  their  lives,  forced  their  boat 
through  the  ice  and  got  on  board  and  brought  her  back  to  the  Bay  of  Tadousac, 
where  she  remained  in  safety  during  the  winter  and  until  she  proceeded  on  her 
voyage  in  the  following  spring.  On  a  value  of  £3,000  currency  the  Court  awarded 

£500  currency  and  costs. — Vice  Admiralty  Court — Black,  J The  "  £lee trie," 

5  L.  C.  R.,  p.  53. 

12.  A  pilot  in  charge  of  a  vessel  is  entitled  to  remuneration  from  the  owner, 
in  addition  to  the  usual  pilotage  charges,  for  loss  of  time  and  for  services  rendered 
in  saving  some  of  the  spars  and  rigging  of  such  vessel  carried  away  owing  to  the 
defective  quality  of  the  materials  used.  Where  the  owner  obtains,  indirectly,  the 
amount  of  such  pilot's  claim  from  the  underwriters,  the  pilot  will  recover  from 
the  owners  on  an  action  for  ^'  work  and  labour  and  loss  of  time,"  although  there 

be  no  count  in  the  declaration  for  <^  money  received." — Cuabot,  J Russell  va 

Parkej  8  L.  C.  R.,  p.  229. 

13.  The  "Palmyra"  sank  in  the  river  St.  Lawrence,  and  was  raised  by  the 
very  ingenious,  novel  and  excellent  machinery  on  board  the  *'Diiigo,"  and  the 
great  skill  and  experience  of  her  master  and  crew,  most  of  whom  were  picked 
men  and  excellent  mechanics.    The  Court  decided  that  a  £1,000  salvage  was 

reasonable ^Vioe  Admiralty  Court — Black,  J. — The  "  Palmyra,"  10  L.  C.  R-, 

p.  144. 

14.  Upon  a  value  of  £6,700  a  sum  of  £400  awarded  to  a  schooner  as  salvage 
for  towing  a  vessel  disabled  in  her  masts  and  rigging  in  the  lower  part  of  the  St 
Lawrence  to  a  place  of  safety,  the  mere  quantum  of  services  performed  not  being 

the  criterion  for  a  salvage  remuneration. — Vice  Admiralty  Court.~^Black,  J 

The  "  Royal  Middy  ",  12  L.  C.  R.,  p.  309. 

15.  The  agreement  sued  on  was  in  these  terms  : — "  SS.  ^*  Nettlesworth," 
'  19th  July,  1879.  I  heieby  promise  to  pay,  as  per  agreement,  the  sum  of  £800 
<<  to  tow  the  steamship  "  Lake  Champlain  "  into  Gaspe  Harbour.  Wm  Stewart, 
"  master  SS.  "  Lake  Champlain.''  The  ratification  referred  to  in  the  judgment 
was  as  follows :— "  SS.  '•  Lake  Champlain*"  This  is  to  certify  that  the  SS.  <<  Kettles- 
"  worth"  has  completed  his  agreement  by  towing  the  SS.  "  Lake  Champlain  " 
"  into  Gaspe.  Wm  Stewart,  master  SS.  "  Lake  Champlain,"  20th  July,  1879."  It 
was  shown  that  the  vessel  was  stranded  about  fifty  miles  from  Gaspe  and  that 
she  had  a  valuable  cargo  and  that  there  were  passengers  on  board.  If  bad  weather 
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had  come  on,  the  vessel  would  probably  have  become  a  total  wreck.  The  Def- 
endant pleaded  that  he  had  contracted  under  duress  and  that  the  amount  should 
be  reduced  by  one  half.  The  Court  held  that,  even  if  the  Defendant  could  have 
been  considered  to  have  been  under  any  unlawful  conirainie  or  duress  on  the  19 
July  1 879,  when  he  contracted  and  gave  the  written  promise  declared  upon,  the 
ratification  above  set  forth  was  made  when  free  and  the  action  was  maintained 

for  the  amount  of  £800  as  brought Maokay,  J — Brewis  vs  Siewari,  3  L.  N.,  p. 

99 Q.  B— 21  L.  C.  J.,  p.  14,  4  L.  N.,  p.  203. 

16.  Where  a  steamer  while  on  fire  in  the  Lower  St.  Lawrence,  a  derelict, 
was  partially  saved  by  a  steam  tug,  which  towed  her  to  the  shore,  where  she  was 
beached  and  afterwards  sold  by  decree,  the  salvors  were  awarded  one  third  of 

proceeds  of  sale  and  costs Vice  Admiralty  Court Stuart,  J — The  *^  Progress" 

9Q.  L.  R.,  p.  156. 

17.  Upon  a  value  of  a  ship  of  1,500  tons  at  $5,000  and  her  cargo  at  $18,000,  a 
sum  of  $610  was  awarded  to  two  tugs  for  salvage  services  during  a  gale  of  wind 
and  for  relieving  her  from  danger  while  exposed  to  wind  and  tide  and  whilst 
aground  on  a  rocky  shoal  in  the  harbour  of  Quebec. — Vice  Admiralty  Court.*— 
Stuart,  J.^The  "  Victory »',  9  Q.  L.  R.,  p.  194. 

18.  Where  a  vessel  with  a  valuable  cargo  was  stranded  in  a  dangerous  place 
near  Cap  Rosier  and  salvage  services  were  rendered  by  a  passing  steamer,  it  was 
held  that,  as  there  was  no  danger  to  life  or  property  incurred  by  the  salving 
steamer  in  aiding  to  get  her  off,  the  sum  of  $1,000  was  an  adequate  remuneration, 
but  that  a  tender  of  the  above  amount  without  costs  was  insufficient. — ^Vicb 
Admiralty  Court — Stuart,  J — The  "  Carmona,"  9  Q.  L.  R.»  p.  287. 

1 9.  A  steamer  towing  a  vessel  is  not  bound  to  rescue  her  from  an  unfore- 
seen danger  without  receiving  extra  payment  for  salvage  services. — Vice  Admir- 
alty Court Stuart,  J The  "  SL  Hilairey"  12  Q.  L.  R.,  p.  70. 

20.  The  mere  fact  of  ownership  of  a  coast,  on  which  salvage  operations  are 
being  executed,  will  not  entitle  the  owner  to  compensation  under  the  Dominion 
Wrecking  Act— Vice  Admiralty  Court — Andrews,  J Siockwell  vs  S8,  ^^  Brook- 
lyn," 12  Q.  L.  R.,  p.  323. 

2529.  The  rules  concerning  Loss  by  average  contribution  are 
contained  in  the  sixth  section  of  this  chapter. — [III.  335.] 

2S80«  When  in  the  course  of  the  voyage  the  ship  becomes 
disabled  from  completing  it,  the  master  is  bound  to  procure  another 
vessel  for  conveying  the  cargo  to  the  place  of  destination,  if  it  can  be 
done  with  advantage  to  the  parties  interested  ;  and  in  such  case  the 
liability  of  the  insurer  continues  after  the  cargo  is  transhipped  for 
that  purpose.— €.  C,  2427  ;  3  Kent,  321,  n.  b. ;  Marshall,  164-5,  n.  b., 
626,  627  ;  C.  Com.,  390,  391,  392  ;  Em^rigon,  c.  12,  s.  16.  [III.  335  to 
337.] 

2531*  The  insurer  is  also  liable  in  the  case  provided  in  the  last 
preceding  article  for  damages,  expenses  of  discharging,  storage,  reship- 
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ment,  supplies,  freight  and  all  other  costs  not  exceeding  the  amount 
insured.— C.  Com,  393;  C.  C.  2530.     [III.  337.] 

2533*  If  in  the  case  provided  in  article  2530,  the  master  be 
unable  to  procure  another  vessel  within  a  reasonable  time  for  con- 
veying the  cargo  to  its  destination,  the  insured  may  make  an  aban- 
donment of  it.— 0.  Com.,  394  ;  C.  C.  2530.    [III.  337.] 

3533«  In  insurance  by  an  open  policy  the  value  of  the  ship  is 
held  to  be  that  which  she  bears  at  the  port  where  the  voyage  begins, 
including  whatever  adds  to  her  permanent  value  or  is  necessary  to 
prepare  her  for  the  voyage,  and  also  the  costs  of  insurance. — 1  Bell, 
527  ;  Marshall,  633.     [III.  337.] 

2S34*  The  value  of  the  goods  insured  by  open  policy  is  estab- 
lished by  the  invoice,  or  if  that  cannot  be  done,  is  estimated  accord- 
ing to  their  market  price  at  the  time  of  landing ;  all  charges  and 
expenses  incurred  up  to  that  time,  together  with  the  premium  of 
insurance,  are  included. — 2  Valin,  art.  64,  p.  14&;  1  Em6rigon,  261, 
262,  263  ;  3  Kent,  335-6  ;  Marshall,  629,  631-2  ;  Arnould,  381.  382 ; 
Le  Guidon  de  la  Mer,  c.  2,  art.  9,  c.  15,  art.  3,  13,  15 ;  C.  Com.,  339. 

[III.  337.] 

DECISION  :— An  endorsement  upon  an  open  policy  of  a  cargo  for  insurance 
is  incomplete,  if  the  name  of  the  vessel  by  which  such  cargo  is  shipped  is  in 
blank  ;  but  it  is  perfected  by  a  notice  to  the  insurers  of  the  name  of  the  vessel, 
whether  they  fill  up  the  blank  or  not. — Smith,  J. — Cusack  vs  Mutual  Insurance 
Co.  of  Buffaloj  6  L.  C.  J.,  p.  97. 

2535*  The  amount  for  which  the  insurer  is  liable  on  a  partial 

loss  is  ascertained  by  comparing  the  gross  produce  of  the  damaged 

sales  with  the  gross  produce  of  the  sound  sales,  and  applying  the 

percentage  of  difference  to  the  value  of  the  goods  as  specified  in  the 

policy,  or  established  in  the  manner  provided  by  the  last  preceding 

article.— Arnould,  985  ;  1  Phillips,  375-6-7.     [III.  337.] 

DECISIONS : — 1.  The  rule  by  which  to  calculate  a  partial  loss  on  a  policy  on 
goods  by  reason  of  sea  damage  is  the  difference  between  the  respective  gross 
proceeds  of  the  same  goods  when  found  and  when  damaged,  and  not  the  net 
proceeds.  It  being  settled  that  the  underwriter  is  not  to  bear  any  loss  from 
fluctuation  of  market,  or  port  duties  or  charges,  after  the  arrival  of  the  goods  at 
their  port  of  destination. — Johnston  vs  Sheddenj  2  East  Rep.,  p.  581. 

2.  On  a  demand  for  indemnity  under  a  policy  of  insurance  against  the  perils 
of  the  sea,  it  is  necessary  to  prove  that  the  damage  claimed  for  was  caused  by 
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some  peril  insured  against.  The  mere  fact  that  the  goods  insured  were  damaged 
to  a  trifling  extent  by  salt  water  does  not  constitute  such  proof.  A  survey  of 
goods  alleged  to  be  damaged,  made  without  notice  to  the  underwriter,  followed 
by  a  sale  at  nine  o'clock  in  the  morning  of  the  second  day  after  the  survey,  at 
which  sale  the  claimant  bought  in  the  goods,  is  irregular,  and  such  proceedings 
afford  no  criterion  of  the  extent  of  damage  the  goods  have  sustained. — ^Monk,  J. 
—JSun  Insurance  Co.  vs  Mcuaon,  4  L.  C.  J.,  p.  23. 

3.  For  the  recovery  of  the  difference  between  the  value  of  the  undamaged 
merchandise  and  the  price  obtained  after  the  accident  it  was  not  necessary  that 
the  consignee  should  give  notice  to  the  master  of  the  sftle  by  auction  which  was 
to  be  made  of  the  same,  the  master  not  alleging  that  he  had  suffered  by  the  want 
of  notice. — Q.  B. — Qdheriy  A  Torrance^  13  L.  C.  R.,  p.  401. 

wS536«  The  insured  is  bound  when  he  makes  claim  for  any  loss, 
to  declare,  if  thereunto  required,  all  other  insurances  effected  by  him 
on  the  thing  insured  and  also  the  loans  taken  by  him  on  bottomry 
and  respondentia. 

He  cannot  claim  payment  for  the  loss  until  such  declaration  is 
made,  when  so  required,  and  if  the  declaration  be  false  and  fraudulent 
he  loses  his  right  to  recover. — Valin,  Ord.,  art.  53,  54,  pp.  135-6  ; 
Marshall,  145,  702  ;  C.  Com.,  379,  380  ;  Arnould,  353  ;  Imp.  Stat.,  19, 
Geo.  II,  c.  37,  s.  6.    [III.  337.] 

2S87.  The  insured  is  bound  to  do  in  good  faith  all  in  his  power 
between  the  time  of  loss  and  the  abandonment  to  save  the  effects 
insured.  His  acts  and  those  of  his  agents  done  for  that  purpose  are 
for  the  benefit  of  the  insurer  and  at  his  expense  and  risk. — 2  Valin, 
45,  p.  98  ;  Marshall,  626,  627  ;  C.  Com.,  381.     [III.  337.] 


SECTION   v.— OF   ABANDONMENT. 

The  insured  may  make  an  abandonment  to  the  insurer 
of  the  thing  insured  in  all  cases  of  its  constructive  loss  and  may 
thereupon  recover  as  for  a  total  loss.  Without  abandonment  he  is 
entitled  in  such  cases  to  recover  as  for  a  partial  loss  only. — 2  Valin, 
h.  t..  art.  46,  p.  99  ;  Marshall,  564,  c.  13,  p.  567 ;  C.  Com.,  369,  371. 
[III.  337  to  339.] 

DECISION  : — If  notice  of  the  abandonment  of  a  ship  is  given  by  the  insured 
to  the  insurers  and  the  insurers  then  say  and  do  nothing,  the  conclusion  is  that 
they  do  not  mean  to  accept  the  abandonment.  But,  if  they,  by  their  agent,  take 
possession  of  the  ship  and  then  repair  it  and  retain  it  in  their  possession  for 
some  time,  without  repudiating  the  notice  or  informing  the  insured  as  to  the 
character  in  which  they  are  acting,  then  there  is  a  constructive  acceptance  of  the 
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abandonment  by  the  insurers.  A  constructive  acceptance  produces  the  same 
effect  on  the  rights  of  the  parties  as  an  express  acceptance.  After  the  acceptance 
by  the  insurers  of  the  abandonment  of  a  ship,  they  become  liable  as  for  a  total 

loss Privy  Council. — Provincial  Insurance  Co.  d:  Leduc,  19  L.  C.  J.,  p.  281,  5  R. 

L.,  p.  579,  6  P.  C.  App.  Cas.,  p.  224. 

See  also  cases  noted  at  C.  C.  2521. 


SKS30.  An  abandonment  cannot  be  partial  or  conditional.  It 
extends  however  only  to  the  property  actually  at  risk  at  the  time  of 
the  loss. — 2  Valin,  art.  47,  pp.  108  et  seq.;  2  Em^rigon,  p.  249,  c.  17,  s. 
8  ;  Marshall,  611,  612  ;  Arnould,  1160,  1161  ;  4  Boulay-Paty,  Dr.  Com. 
Mar.,  p.  289 ;  C.  Com.,  372.     [III.  339.] 

2540*  If  different  things  or  classes  of  things  be  insured  by  the 
same  policy  and  separately  valued,  the  right  to  abandon  may  exist  in 
respect  to  a  part  separately  valued,  as  well  as  in  respect  to  all. — C. 
C,  2539.     [III.  339.] 

2541«  The  abandonment  must  be  made  within  a  reasonable  time 
after  the  insured  has  received  intelligence  of  the  loss. 

If  from  the  uncertainty  of  the  intelligence  or  the  nature  of  the 
loss  further  inquiry  and  investigation  be  required  to  enable  the 
insured  to  determine  whether  he  will  abandon  or  not,  reasonable 
delay  for  that  purpose  is  allowed  according  to  circumstances. — Valin, 
art.  48,  49  ;  Marshall,  606  ;  Arnould,  1169  ;  C.  Com.,  373.     [III.  339.] 

2543«  If  the  insured  fail  to  abandon  within  a  reasonable  time, 
as  provided  in  the  last  preceding  article,  he  is  held  to  have  waived 
the  right  to  do  so  and  can  only  recover  as  for  a  partial  loss. — C.  C, 
2541.     [III.  339.] 

2IS43*  The  abandonment  is  made  by  a  notice  given  by  the 
insured  to  the  insurer  of  the  loss,  and  that  he  abandons  to  the  latter 
all  his  interest  in  the  thing  insured. — Valin,  art  24 ,  2  Em^rigon,  190 ; 
Pothier,  Ass.,  126  ;  Marshall,  610  ;  Arnould,  1162,  1163 ;  C.  Com,,  374. 
[III.  339.] 

2544*  The  notice  of  abandonment  must  be  explicit  and  must 
contain  a  statement  of  the  grounds  of  abandonment.  These  grounds 
must  exist  and  be  sufficient  at  the  time  of  the  notice. — Arnould,  1163, 
to  1168  ;  C.  C,  2543.     [III.  339.] 
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DECISION  : — ^The  insurers  were  notified  that  the  vessel  was  aban^ioned,  the 
notice  of  abandonment  concluding  with  the  following  words:  *^  It  is  hardly  neceu- 
<•  sary  for  me  after  your  taking  possession  of  the  vessel  to  make  any  further 
"  declaration  of  abandonment,  but  I  now  do  so  in  order  to  put  that  fact  formally 
"  of  record  and  now  again  give  you  notice  thereof."— Held  per  FourxieR;  J. — 

That  this  was  insufficient  to  comply  with  the  requirements  of  C.C.  2544 Supkeme 

Court. —  Western  Assurance  Co  &  Scanlan,  13  S.  C.  R.,  p.  208.— Q.  B. — 15  R.  L., 
p.  449. 

254^.  Abandoniiitnt  on  the  ^'ound  of  the  ship  bein^  disabled 
by  stranding  cannot  be  made  if  she  can  be  raised  and  put  in  a  condi- 
tion to  continue  her  voyage  tc)  the  place  of  destination. 

In  such  case  the  insured  has  his  recourse  against  the  insurer  for 
the  expense  and  loss  occasioned  by  the  stranding. — Emerigon,  c  12, 
s.  13,  pp.  404  et  seq.;  I  Phillips,  Iii^.,  893 ;  vol  2,  p.  285 ;  C.  Com.,  389. 
[III.  339.] 

2546*  If  a  ship  has  not  been  heard  of  within  a  reasonable  time 
after  sailing,  or  after  the  reception  of  the  last  intelligence  of  her,  she 
is  presumed  to  have  foundered  at  sea,  and  the  insured  may  make  an 
abandonment  and  recover  for  a  constructive  total  loss. 

The  time  necessary  for  raising  such  presumption  is  determined 
by  the  court  according  to  the  circumstances  of  the  case. — 2  Valin,  art. 
58,  59,  p.  141  ;  Marshall,  189,  192 ;  2  Amould,  817,  818;  C.  Com.,  375, 
377.     [HI.  339.] 

254T.  Abandonment  made  and  accepted  is  equivalent  to  trans- 
fer, and  the  thing  abandoned  with  the  rights  pertaining  to  it  becomes 
from  the  time  of  abandonment  the  property  of  the  insurer. 

The  acceptance  may  be  either  express  or  implied. — 2  Valin,  pp. 
143  et  seq.;  2  Emerigon,  230  ;  notes  by  Boulay-Paty,  pp.  233-4  ;  Le 
Guidon,  c.  7,  art.  1  ;  3  Kent,  324,  325,  n.  b.;  Marshall,  612-3  ;  2  Phil- 
lips, 321.  c.  17,  s.  14  ;  L^vi,  Coin.  Law,  p.  167,  n.  542 ;  C.  Com.,  385 
[III.  339  to  341.] 

58548«  [On  an  accepted  abandonment  of  the  ship,  the  freight 
earned  after  the  loss  belongs  to  the  insurer  of  the  ship  ;  that  earned 
previously  to  the  loss  belongs  to  the  ship-owner  or  to  the  insurer  on 
freight  to  whom  it  is  abandoned] — 2  Valin,  Ass.,  art.  15,  pp.  58,  115- 
6  ;  Emerigon,  c.  17,  s.  9,  pp.  251  et  seq.;  notes  by  Boulay-Paty,  p.  259  ; 
3  Kent,  332-3  ;  2  Phillips,  c.  17,  s.  17,  pp.  473  et  seq.;  Amould,  1153- 
4-5-8  ;  C.  Com.,  386.     [III.  341.] 
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2540*  Abaudontnent  made  upon  sufficient  ground  and  accepted, 
is  binding  on  both  parties.  It  cannot  be  defeated  by  any  sub- 
sequent event,  or  revoked  otherwise  than  by  mutual  consent. — 2  Em6- 
rigon,  c.  17,  §  6,  p.  331  ;  Pothier,  Ass.,  138  ;  Marshall,  625  ;  Levi,  Com. 
Law,  p.  166,  nn.  557-8-9  ;  Contra,  Arnould,  1069  ;  2  Valin,  pp.  143-4  ; 
C.  Com.,  385.     [III.  341.] 

2550«  If  the  insurer  refuse  to  accept  a  valid  abandonment  he 
is  liable  as  for  an  absolute  total  loss,  deducting  from  the  amount  any 
proceeds  of  the  thing  abandoned  which  have  been  applied  to  the 
benefit  of  the  insured.— 2  Marshall,  609.     [III.  341.] 


SECTION  VI. — OF  LOSS  BY  AVERAGE  CONTRIBUTIONS. 

wS551«  In  the  absence  of  special  agreement  between  the  parties, 
average  contributions  are  regulated  by  the  following  articles  of  this 
section,  and,  when  these  do  not  apply,  by  the  usage  of  trade. 

The  insurer  is  bound  to  reimburse  the  insured  the  amount  of  his 
contribution  not  exceeding  the  sum  insured. — 2  Arnould,  967  ;  C.  Com., 
398.     [III.  341.] 


r.  Contribution  by  the  ship  and  freight  and  by  the  goods 
whether  saved  or  lost,  rateably  and  according  to  their  respective 
values,  is  made  for  damages  voluntarily  sustained  and  extraordinary 
expenses  incurred,  for  the  common  safety  of  the  ship  and  cargo. 

These  are  called  general  or  gross  average  losses,  ajid  are  as  fol- 
fows : 

1.  Money  or  other  things  given  as  a  compensation  to  pirates  to 
ransom  the  ship  and  cargo,  or  as  salvage  to  recaptors  ; 

2.  Loss  by  jettison ; 

3.  Masts,  cables,  anchors  or  other  furniture  of  the  ship,  cut  away, 
destroyed  or  abandoned  ; 

4.  Damages  caused  by  jettison  to  the  goods  which  remain  in  the 
ship  or  to  the  ship  itself  ; 

5.  The  wages  and  maintenance  of  seamen,  during  the  detention 
of  the  ship  in  the  course  of  her  voyage,  by  a  sovereign  power,  and 
during  the  necessary  repairs  of  injuries  of  a  nature  to  give  rise  to 
average  contribution ; 

6.  The  expense  of  unlading,  to  lighten  the  ship  and  enable  her 


Of  marine  insxivanee. — Art.  ^6o3'?^/)66.  555 

to  enter  a  port  of  refuge  or  river,  when  she  is  compelled  to  do  so  by 
storm  or  by  the  pursuit  of  an  enemy  ; 

7.  Loss  and  expenses  arising  from  the  voluntary  stranding  of 
the  ship  for  the  purpose  of  escaping  total  loss  or  capture. 

And  in  general  all  damages  voluntarily  suffered  and  extraordi- 
nary expenses  incurred  for  the  common  safety  of  the  ship  and  cargo, 
from  the  time  of  loading  and  departure  of  the  ship  to  the  time  of  her 
arrival  and  discharge  at  the  port  of  destination. — -jf  Lib.  14,  tit.  2,  LL. 
1,  2,  3,  4,  5  ;  2  Valin,  h.  t,  art.  2,  6.  7,  pp.  159,  166,  168  ;  1  Em^rigon, 
c  12,  s.  13,  pp.  404  et  seq.,  s.  41,  pp.  698  et  seq. ;  Consulat  de  la  mer, 
cc.  51, 1^2, 193  and  160,  in  Vol  2  ;  Pardessus,  Collection  des  lois  marit, 
p.  166 ;  Casaregis,  Disc.  46,  nn.  60  et  seq. ;  3  Pardessus,  Dr  Com.,  c.  4, 
8.  1,  nn.  731  to  741 ;  2  Marshall,  pp.  538  to  548  ;  Arnould,  c.  4,  ss.  2, 
3,  pp.  894,  934,  935  ;  3  Kent,  233  to  239 ;  C.  C,  2402 ;  C.  Com.,  400, 
401,  422 ;  C.  C,  2446  ;  2  Arnould,  933  ;  Abbott,  cc.  346,  347.  [IIL  341 
to  343.] 

^tSSS.  Jettison  gives  rise  to  contribution  only  when  it  is  made 
in  imminent  peril  and  is  necessary  for  the  preservation  of  the  ship 
and  cargo. 

It  may  be  of  the  cargo,  or  of  the  provisions,  tackle  or  furniture 
of  the  ship.— Jf  Lib.  14,  tit.  2,  L.  1,  L.  2,  §  2,  De  legeRhodid  dejactu ; 
2  Valin,  h.  t.,  art.  1,  2,  pp.  188,  189  ;  1  Em6rigon,  606,  c.  12,  s.  40 ;  2 
Arnould,  900-4 ;  1  Phillips,  331-2  ;  2  ditto,  p.  245  ;  Marshall,  540 ;  3 
Kent,  233-4  and  note  a, ;  C.  Com.,  410.     [III.  343.] 

2554«  Jettison  must  be  first  made  of  things  the  least  necessary, 
the  most  weighty,  and  of  the  least  value. — 2  Valin,  art.  3,  p.  189  ;  3 
Kent,  333 ;  C.  Com.,  411.     [III.  343.] 

2S55*  The  ship's  warlike  stores  and  provisions,  and  the  clothes 
of  the  crew,  do  not  contribute,  but  the  value  of  those  lost  by  jettison 
is  paid  by  contribution  upon  other  effects  generally. 

The  baggage  of  passengers  does  not  contribute.  If  lost  it  is  paid 
by  contribution  in  which  it  shares. — 2  Valin,  Ord.,  h.  t.,  art.  11,  pp. 
199,  201 ;  1  Magens,  p.  63.  ss.  65,  56  ;  1  Em^rigon,  624^5-6 ;  Arnould, 
936 ;  1  Phillips,  364 ;  3  Kent,  241-2 ;  4  Boulay-Paty,  561-2 ;  C.  Com , 
419.    [nL343.] 

3S96*  Goods  for  which  there  is  no  bill  of  lading  or  acknowledg- 
ment by  the  master,  or  which  are  put  on  board  contrary  to  the  char- 
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ter-party,  are  not  paid  for  by  contribution  if  lost  by  jettison.  They 
contribute  if  saved.— 2  Valin,  Ord,,  h.  t.,  11,  p.  202;  2  Arnould,  904; 
C.  Com.,  420.     [III.  343.] 

SS557.  Goods  carried  on  deck,  which  are  lost  or  damaged  by  jet- 
tison, are  not  paid  for  by  contribution,  unless  they  were  so  carried  in 
conformity  with  an  established  usage  and  course  of  trade. 

They  contribute  if  saved. — 2  Valin,  h.  t.,  art.  13,  p.  203 ;  Emeri- 
gon,  c.  12.  s.  40,  p.  623 ;  Arnould,  904  ;  Benecke,  Pr,  of  Indem.,  293  : 
1  Phillips,  364  ;  Abbott,  Shijx,  350  ;  C.  C,  2425 ;  C.  Com.,  421.  [III. 
343.] 

255S*  In  cases  of  average  contribution  the  ship  and  freight  are 
estimated  at  their  value  at  the  port  of  discharge. 

The  goods  lost  as  well  as  those  saved  are  estimated  in  like  man- 
ner, deducting  freight,  duties  and  other  charges. — ff  L.  2,  §  4,  De  lege 
Rliodid  dejactu ;  2  Valin,  h.  t.,  art.  6,  7,  pp.  194-7  ;  Pothier,  Avay^ies, 
130  ;  1  Em^rigon,  636-7  ;  Marshall,  550-1  ;  Arnould,  ss.  6,  7,  pp.  946, 
948,  950,  951  ;  3  Kent,  242 ;  C.  C,  2449 ;  C.  Com.,  402,  415,  417. 
[III.  343.] 

2tS59*  Notwithstanding  the  rule  of  valuation  contained  in  the 
last  preceding  article,  the  amount  which  the  insurer  is  liable  to  reim- 
burse to  the  insured  for  his  contribution  is  regulated  by  the  value 
which  the  ship  or  goods  bear  according  to  articles  2533  and  2534,  or 
>)y  the  sum  specified  in  the  valued  policy  and  not  by  their  contribu- 
tion value. — 2  Valin,  Ord.,  p.  115;  2  Em^rigon,  p.  2;  ibid,,  Confe- 
rence by  Boulay-Paty,  p.  8  ;  Arnould,  967-8  ;  2  Phillips,  253-4 ;  Be- 
necke, Pr.  of  Indem ,  328  ;  Magens,  245,  cas.  XIV ;  Levi,  Com,  Liiw, 
460.     [III.  343.] 

SM60*  No  contribution  is  made  for  particular  average  losses. 
They  are  borne  by  the  owner  of  the  thing  which  has  suffered  the 
damage  or  occasioned  the  expense  ;  saving  his  recourse  against  the 
insurer  as  declared  in  article  2527.— C.  C,  2527.     [III.  343  to  345.] 

2561.  If  the  ship  be  not  saved  by  the  jettison,  no  contribution 
takes  place,  and  the  goods  saved  are  not  held  to  contribute  for  thase 
lost  or  damaged  thereby.— :/f'L.  4,  §  1,  De  lege  Rhodid  dejactu, ;  2  Va- 
lin, Ord,,  art.  15,  h.  t.,  p.  205  ;  Pothier,  Jet  et  contrib.,  nn.  113,  114  ;  1 
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Em6rigon,  c  12,  s.  41,  p.  601  ;  Marshall,  541  ;  3  Kent,  235  ;  C.  Com., 
423  ;  Contrd,  Amould,  943  et  seq.     [Ill  345.] 

2562*  If  the  ship  be  saved  by  the  jettison  and  continue  her 
voyage,  but  be  afterwards  lost,  the  goods  saved  are  subject  to  contri- 
bution at  their  actual  value,  deducting  the  costs  of  salvage. — 2  Valin, 
Ord.,  h.  t.,  art.  16  ;  C.  Com.,  424.    [III.  345.] 

3S68.  The  goods  jettisoned  do  not  in  any  case  contribute  to  the 
payment  of  losses  happening  afterwards  to  the  goods  saved. 

The  cargo  does  not  contribute  to  the  payment  of  the  ship  when 
lost  or  rendered  unfit  for  navigation. — 2  Valin,  Ord.,  h.  t.,  art.  17  ;  C. 
Com.,  425.     [III.  345.] 

3S64*  In  case  of  the  loss  of  goods  put  into  lighters  to  enable 
the  ship  to  enter  into  a  port  or  river,  the  ship  and  her  whole  cargo 
are  subject  to  contribution  ;  but  if  the  ship  be  lost  with  the  goods 
remaining  on  board,  the  goods  in  the  lighters  are  not  subject  to  con- 
tribution, although  they  arrive  safely  in  port. — 2  Valin,  Ord.y  h.  t.,  art. 
19,  20,  pp.  209,  210  ;  C.  Com.,  427  ;  2  Marshall,  541.     [III.  345.] 

3S4IS*  It  is  the  duty  of  the  master  on  his  arrival  at  the  first 
port  to  made  his  declaration  and  protests  in  the  customary  form,  and 
also  together  with  some  of  his  crew  to  make  oath  that  the  loss  or 
expense  sustained  was  for  the  safety  of  the  ship  and  crew.  The 
neglect  to  do  so  does  not  however  affect  the  rights  of  the  parties  inter- 
ested.— 2  Valin,  h.  t.,  art.  5,  6,  pp.  190,  191  ;  Marshall,  550  ;  Arnould, 
900  ;  Stevens,  on  Average,  29  ;  C.  Com.,  411,  412.     [III.  345.] 

2566*  The  owners  and  master  have  a  privilege  and  right  of 
retention  upon  the  goods  on  board  the  ship  or  their  price  for  the 
amount  of  contribution  for  which  these  are  liable. — 2  Valin,  Ord.,  h.  t., 
art.  21,  p.  211  ;  Arnould,  965  ;  Marshall,  550 ;  C.  Com.,  428.  [III.  345.] 

256T«  If  after  the  contribution  the  goods  jettisoned  be  recovered 
by  the  owner,  he  is  bound  to  repay  to  the  master  and  other  interested 
parties,  the  amount  of  the  contribution  received  by  him,  deducting 
therefrom  the  amount  of  damage  suffered  by  the  goods  and  the  costs 
of  salvage. — ff  L.  2,  §§  7,  8,  Be  lege  Rhodid  de  jactu.;  2  Valin,  Ord,,  h. 
t,  art.  22,  p.  211  ;  Domat,  liv.  2,  tit  9,  s.  2,  n.  17  ;  1  Emerigon,  640, 
Amould,  907  ;  C.  Com.,  429.     [III.  345.] 
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CHAPTER  THIRD. 


OF  FIRE  INSURANCE, 


2IS6S«  Insurance  against  loss  by  fire  is  regulated  by  the  pro- 
visions contained  in  the  first  chapter  of  this  title,  and  is  subject  also  to 
the  rules  contained  in  the  second  chapter,  when  these  can  be  made  to 
apply  and  are  not  inconsistent  with  the  articles  contained  in  this 
chapter.— [III.  346.] 

2569«  A  fire  policy  contains  the  name  of  the  party  in  whose 
favor  it  is  made  ; 

A  description  or  sufficient  designation  of  the  object  of  the  insu- 
rance and  of  the  nature  of  the  interest  of  the  insured  ; 

A  declaration  of  the  amount  covered  by  the  insurance,  of  the 
amount  or  rate  of  the  premium,  and  of  the  nature,  commencement  and 
duration  of  the  risk  ; 

The  subscription  of  the  insurer  with  its  date  ; 

Such   other  announcements  and  conditions  as  the  parties  may 

lawfully  agree  upon. — Boudousquie,  nn.  202,  203,  204  :  Quenault,  c.  7, 

§  2,  nn.  163  to  191  ;  2  Alauzet,  §  401,  p.  298  ;  1  Bell,  Com.,  n.  561,  pp- 

640  et  seq.     [HI.  345  to  347.] 

DECISIONS  :— iSee  cases  noted  at  0.  C.  2468. 

2570*  Representations  not  contained  in  the  policy  or  made  a 
part  of  it,  are  not  admitted  to  control  its  construction  or  effect. — 2 
Phillips,  96.     [III.  347.] 

2t5Tl.  The  interest  of  an  insurer  against  loss  by  fire  may  be 
that  of  an  owner,  or  of  a  creditor,  or  any  other  interest  appreciable  in 
money  in  the  thing  insured  ;  but  the  nature  of  the  interest  must  be 
specified. — Marshall,  789  ;  Boudousquie,  nn.  28  et  seq.;  1  Bell,  Com., 
540.     [III.  347.] 

DECISIONS: — 1.  The  insurance  by  a  mortgagee  creditor  of  the  house  or 
building  subject  to  his  mortgage  is  not  an  insurance  of  the  building  per  se,  but 
only  of  the  creditor's  security  for  the  payment  of  his  debt  To  support  an  action 
on  the  policy,  there  must  be  a  loss  existing  at  the  time  of  action  brought  If, 
before  action  brought,  the  premises  be  rebuilt,  whereby  the  creditor's  security  is 

restored,  he  cannot  recover  as  for  a  loss. — Smith,  J Mathewson  vs    Western 

Insurance  Co.,  4  L.  C.  J.,  p.  57,  10  L.  C.  R.,  p.  8. 
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2.  A  honafideeqmisAAe  interest  in  property  of  which  the  legal  title  appears 
to  be  in  another,  may  be  insured,  provided  there  be  no  false  affirmation,  repre* 
sentation  or  concealment  on  the  part  of  the  insured,  who  is  not  obliged  to  repre- 
sent the  particular  interest  he  has  at  the  time,  unless  inquiry  be  made  by  the 
insurer.  Such  insurable  interest  in  property  of  which  the  insured  is  in  actual 
possession,  may  be  proved  by  verbal  testimony. — ^Torrance,  J. —  Wliiie  va  Home 
Insurance  Co,,  14  L.  C.  J.,  p.  301. 

3.  Although  A.  is  merely  the  agent  of  B.,  in  obtaining  from  C.  an  advance 
of  money  on  certain  goods,  yet,  if  he  renders  himself  liable  to  C.  for  any  loss 
which  might  arise  after  the  sale  of  the  goods,  he  has  an  insurable  interest  in  the 
goods,  and  can  therefore  legally  insure  them  in  his  own  name  to  the  full  extent 
of  the  loan. — ^Torranob,  J. — O^Contior  va  Imperial  Insurance  Co.,  14  L.  C.  J., p.  219. 

4.  Un  crSancier  chirographaire  n'a  pas  d'int^ret  assurable  dans  le  fonds  de 
magasin  de  son  d6biteur,  et  ne  pent  tenir  une  assurance  centre  le  feu  sur  icelui. 
—.Stuart,  J^^^Hunt  vs  Home  Insurance  Co.,  3  R.  L.,  p.  455. 

5.  A  creditor  who  takes  out  a  policy  of  insurance  for  his  own  protection, 
and  at  his  own  expense,  on  his  debtor's  property,  is  not  bound  to  account  to  the 

debtor  for  any  portion  of  the  amount  paid  to  him  under  subh  policy Papinbau,  J. 

— ArchambauU  vs  Oalameau,  22  L.  C.  J.,  p.  105. 

6.  That  a  loss  under  a  fire  policy  effected  by  an  official  assignee  under  the 
Insolvent  Act  of  1875,  to  whom  an  assignment  had  been  made  under  the  Act,  is 
recoverable  by  the  assignee  subsequently  elected  by  the  creditors,  notwithstand- 
ing that  in  the  policy  the  assured  is  described  simply  as  ''  Official  Assignee ", 
the  loss  being  made  payable  to  the  estate  so  assigned  to  him. — That  such  loss 
may  be  so  recovered,  notwithstanding  that  the  fire  shall  have  occurred  after  the 
appointment  of  the  second  assignee,  and  that  his  appointment  has  not  been  spe- 
cially communicated  to  the  Insurance  Company  before  the  fire,  and  that,  under 
the  circumstances  of  this  case,  there  was  not  any  change  either  of  ownership  or 
possession. — Q.  B. —  Elliott  Ss  National  Insurance  Co.,  23  L.  C.  J.,  p.  12. 

7.  W.  W.  Paige  transferred  to  Appellant  two  insurance  policies  issued  by 
Bespondents.  Subsequently,  the  property  insured  was  destroyed  by  fire,  but 
after  Paige  had  ceased  to  have  any  interest  in  such  property.  It  was  held  that 
the  assignee  of  a  policy  issued  by  a  Mutual  Insurance  Company  can  only  exercise 
such  claims  as  the  transferer  could  himself  have  done,  and  that,  in  this  case, 
Paige  having  ceased  to  have  any  title  to  the  property  insured,  when  the  fire 
occurred,  could  not  recover  the  amount  insured  under  the  policies  aforesaid  and 

that  the  Appellant  was,  therefore,  debarred  from  such  claim.— Q.  B Willey  d: 

Mutual,  Insurance  Company  of  the  Counties  of  Stansiead  d:  Sherbrooke,  2  Q.  B. 
B.,  p.  29. 

8.  Qu'une  femme  commune  en  biens  et  sous  puissance  de  mari  ne  pent 
▼alablement  faire  assurer  les  meubles  de  son  manage  sans  Pautorisation  de  son 
mari  }  et  que  le  fait  de  n 'avoir  pas  ainsi  declar6  son  4 tat  k  la  Compagnie  rend 
nulle  la  police  d'assurance  (C.  C.  177, 183  &  1296). — ^Taschbreau,  J. — Rousseau 
vs  Boyal  Insurance  Company,  M.  L.  R.,  1  S.  C,  p.  395. 

See  also  cases  noted  at  C.  C.  2474. 

2S72*  It  is  an  implied  warranty  on  the  part  of  the  insured 
that  his  description  of  the  object  of  the  insurance,  shall  be  such  as  to 
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shew  truly  under  what  class  of  risks  it  falls  according  to  the  propo- 
sals and  conditions  of  the  policy. — 1  Bell,  Corn,,  p.  541  ;  Ellis  (Shaw's), 
p.  48  :  Quenault,  nn.  174,  175,  176  ;  Boudousqui6,  n.  202,  p.  241,  nn. 
104,  111,  112.     [III.  347.] 

2S78*  An  insurance  upon  effects  indeterminately  as  being  in  a 
certain  place  is  not  limited  to  the  particular  effects  which  are  there 
at  the  time  of  insuring,  but  attaches  to  all  those  falling  within  the 
description  contained  in  the  policy  which  are  in  the  place  at  the  time 
of  the  loss  ;  unless  a  different  intention  is  indicated  in  the  policy. — 2 
Pardessus,  Dr  Cora.,  n.  594,  p.  489 :  Angell,  ^  101-2  ;  Quenault,  Ass,, 
n.  78  ;  Boudousqui^,  n.  122.     [III.  847.] 

-  DECISIONS  : — 1.  An  insurance  against  fire  effected  upon  a  certain  quantity 
of  coal  coverS;  not  only  the  coals  deposited  at  the  tinje,  but  those  deposited  since 
and  covers  also  the  risk 'Arising  from  the  spontaneous  combustion  of  such  coal. — 
Q,  B.^Briiish  American  Insurance  Co,  <t  Joseph,  9  I*  C.  R.,  p.  448. 

2.  In  the  case  of  an  insurance  of  a  number  of  barrels  of  oil,  purchased  by 
the  insured,  but  not  actually  identified  and  separated  from  barrels  of  oil  con- 
tained in  the  building  in  which  the  oil  was  stored,  the  insured  has,  nevertheless, 
an  insurable  interest  as  proprietor  in  the  property  sold.  The  verdict  of  a  jury  in 
favor  of  the  Insurance  Company  based  on  a  charge  of  the  judge  that  the  property 
in  the  oil  did  not,  under  the  circumstances,  pass  to  the  insured,  will  be  set  aside 
and  a  new  trial  granted — Q.  B.— JfaMetotfon  d:  Royal  Insurance  Co.,  16  L.  C. 
J.,  p.  45. 

3.  A  fire  policy  in  favour  of  Appellant,  on  coal  oil,  *^  his  own,  in  trust  or  on 
"  consignment,"  covered  his  loss  on  oil  destroyed  by  fire  in  Middleton's  sheds, 
warehouse  receipts  for  which,  granted  by  Middleton  in  favor  of  Thomas  Ruston, 
had  been  transferred  by  Ruston  to  Appellant,  and  on  which  receipts  Appellant 
had  made  advances  to  Ruston,  who  obtained  such  advances  really  for  Middleton, 

without  Appellant  however  being  aware  of  the  fact ^Q.  B. — Stanton  dk  JEtna 

Insurance  Co,,  17  L.  C.  J.,  p.  281. 

4.  Goods  held  under  a  duly  endorsed  warehouse  receipt  as  collateral  secu> 
rity  for  advances,  may  be  properly  and  legally  insured  as  being  the  property  of 
the  holJer  of  8uch  receipt,  being  the  party  who  made  the  advances.  In  an  action 
ror  the  recovery  of  the  assurance  of  said  goods,  it  is  sufiicient  to  establish  that 
goods  of  the  character  and  brand  and  of  the  quantity  claimed  were  actually  in 
the  building  where  the  goods  were  stored,  at  the  time  of  the  insurance,  and  at 
the  time  the  building  and  its  contents  were  wholly  burnt,  without  proving  the 
actual  identification  of  the  goods,  described  in  the  warehouse  reoeipt.>.Q.  B. — 
Wilson  d:  Citizen's  Insurance  Company,  19  L.  C.  J.,  p,  175. 

See  also  cases  noted  at  C.  C.  2474. 

8I5T4«  Any  alteration  in  the  use  or  condition  of  the  thing  in- 
sured from  those  to  which  it  is  limited  by  the  policy,  made  without 
the  consent  of  the  insurer,  by  means  within  the  control  of  the  insured 
and  which  increases  the  risk,  is  a  cause  of  nullity  of  the  policy. 
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If  the  alteration  do  not  increase  the  risk,  the  policy  is  not  affected 

by  it.— 3  Kent,  374 ;  2  Phillips,  c.  7,  s.  2,  §  2,  pp.  96  et  seq. ;  2  Par- 

dessus,  n.  595  ;  Boudousqui6,  n.  119,  p.  149  ;  3  Pardessus,  Dr.  Coin., 

n.  883.     [III.  347.] 

DECISIONS  : — !•  A  policy  of  insurance  is  vitiated  by  changes  increasing  the 
risk  made  in  the  buildings  insured  without  legal  notice  to  the  insurers. — C.  R. — 
British  Am.  Land  Co.  vs  Mutual  Fire  Insurance  Co.,  1  L.  C.  li.  J.,  p.  95. 

2.  In  the  case  of  a  fire  policy  of  buildings  described  as  dwellings,  endorsed 
to  the  effect  that  any  change  of  occupation  by  which  the  risk  is  increased,  must 
be  notified  in  writing  to  the  Insurance  Company  and  endorsed  on  the  policy, 
and  that,  in  default  thereof,  the  insurance  shall  be  null  and  void,  the  change  of 
occupation  to  a  tavern,  without  notice  to  or  consent  of  the  Company,  does  not 
render  the  policy  void,  when  the  jury  state,  in  their  special  findings,  that  an 
intermediate  change  of  occupation  into  a  vinegar  factory  had  been  sanctioned  by 
the  Company,  and  that  the  risk  of  the  tavern  was  not  greater  than  that  of  the 
vinegar  factory. — Q.  B. — Campbell  &  Liverpool  <t  London  &  Globe  Insurance  Co., 
13  L.  C.  J.,  p.  309 Berthei/)t,  J 2  L.  C.  L.  J.,  p.  224,  11  L.  C.  J.,  p.  66. 

3.  Where  an  insurance  was  effected  on  a  building  occupied  as  a  spool  factory 
and  subsequently,  without  notice  to  the  assurers,  a  portion  of  the  premises  were 
used  for  the  manufacture  of  ''  excelsior,"  there  being  a  condition  in  the  policy 
that  any  change  material  to  the  risk  should  void  the  policy  unless  the  Company 
were  notified,  it  was  held  that  the  policy  was  voided  by  the  change  so  effected. — 
SupRBMB  CouviT. "^Sovereign  Fire  Insurance  Company  <fc  Moir,  10  L.  N.,  p.  79. 

4.  Que  la  Conipagnie  d' Assurance,  en  assurant  la  maison  de  Pintimee,  le 
hangar,  une  cuisine  d*ete  attenante  a  la  maison,  et  les  meubles,  linges  et  effets 
de  lintimee,  n'engagea  pas  sa  responsabilite  seulement  pour  les  meubles  contenus 
dans  la  maison,  mais  aussi  pour  tous  ceux  qui  se  trouvaient  dans  les  premisses 
assur^es,  ou  Tintim^e  pouvait  les  transporter  sans  la  permission  de  Tappelante. — 
Q.  B. — Compagnie  d^ Assurance  Muiuelle  de  Montreal  S  Villeneuve,  4  Q.  B.  R., 
p.  376,  M.  L.  R.,  2  Q.  B.,  p.  89. 

5.  Certain  premises  insured  as  a  tannery  and  leather  dressing  house  were 
used  for  drying  nine  bales  of  cotton — a  substance  which  it  was  proved  was  more 
inflammable  than  the  stock  of  a  tannery.  The  fire  first  appeared  in  the  cotton. 
By  a  condition  of  the  policy,  the  use  of  the  premises  for  more  hazardous  purposes, 
voided  the  contract.  The  jury  found  that  the  drying  of  cotton  was  not  a  material 
alteration  in  the  use  of  the  premises  and  that  the  alteration  had  not  increased 
the  risk.  Held  :-^That  there  being  evidence  that  the  insured,  by  the  use  of  the 
premises  for  drying  cotton,  had  increased  the  risk,  the  verdict  was  contrary  to  the 

evidence  adduced  and  a  new  trial  was  ordered — ^C.  R Mooney  vs  Imperial 

Insurance  Co  ,  M.  L.  R.,  3  S.  C,  p.  339. 

See  also  cases  noted  at  C.  C.  2485  and  2487 . 

2S7S*  The  sum  insured  does  not  constitute  any  proof  of  the 
value  of  the  object  of  the  insurance  ;  such  value  must  be  established 
in  the  mann^MKquired  by  the  conditions  of  the  policy  and  the  gener- 
al rules  of  p^W,  unless  there  is  a  special  valuation  in  the  policy. — 

2  Alauzet,  304:  Angell,  Im.,  §  H  ;  1  Bell,  Com.,  542,  543.    [III.  347.] 
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3576*  The  insurance  is  rendered  void  by  the  transfer  of  inter- 
est in  the  object  of  it  from  the  insured  to  a  third  person,  unless  such 
transfer  is  with  the  consent  or  privity  of  the  insurer. 

The  foregoing  rule  does  not  apply  in  the  ca»e  of  rights  acquired 
by  succession  or  in  that  specified  in  the  next  following  article.  It  is 
subject  to  the  special  provisions  contained  in  The  Insolvent  Act  of 
1864. 

The  insured  has  in  all  cases  a  right  to  assign  the  policy  with  the 
thing  insured,  subject  to  the  conditions  therein  contained. — C.  C,  2482, 
2483  ;  Marshall,  803 ;  Angell,  Intr,,  §  11,  et  §§  193  and  seq. ;  1  Amould, 
211 ;  Ellis,  L,  &  F.  Ins.,  76,  77.     [III.  347.] 

ATtiend'merd. — Article  2576  should  read  as  follows : 

"  2S76*  The  insurance  is  rendered  void  by  the  transfer  of  inter- 
est in  the  object  of  it  from  the  insured  to  a  third  person,  unless  such 
transfer  is  with  the  consent  or  privity  of  the  insurer. 

The  foregoing  rule  does  not  apply  in  the  case  of  rights  acquired 
by  succession  or  in  that  specified  in  the  next  following  article. 

The  insured  has  in  all  case-^  a  right  to  assign  the  policy  with  the 
thing  insured  subject  to  the  conditions  therein  contained."  C.  C,  2576  ; 
43  v.,  C,  c.  1.— R.  S.  Q.,  art.  6271. 

DECISIONS : — 1.  L.  was  cessionnaire  of  T.  of  bailleur  de  fonds  claim  on 
certain  property,  on  which  there  were  buildings  sold  by  T.  to  C.  Before  said  sale, 
T.  had  insured  said  buildings  for  £600,  one  hundred  pounds  of  which,  being  the 
amount  of  purchase  money  paid  by  C,  T.  had  transferred,  in  the  usual  manner 
with  consent  of  insurer,  to  C,  retaining  the  balance  of  the  policy,  £500,  as  security 
for  payment  of  the  balance  of  purchase  money  still  due.  The  buildings  while 
covered  by  this  policy  were  destroyed  by  fire,  and  T.  received  the  £5U0|  balance 
of  policy,  being  a  larger  sum  than  the  balance  of  purchase  money  still  due.  He 
subsequently  transferred  his  claim  for  purchase  money,  to  L.,  who  brought  this 
action.  Hdd : — ^That  the  sale  of  insured  property  extinguished  the  contract  of 
insurance  as  between  the  insurer  and  the  vendor;  the  profit  of  such  insurance 
being  vested  in  the  vendee  so  soon  as  the  insurer  is  notified  of  the  sale,  and 
acquiesces  in  it. — Day,  J^^Leclaire  vs  Orapser,  M.  C.  R.,  p.  22,  5  L.  C.  R.,  p.  487. 

2.  Une  police  d'assurance  devient  caduque  par  le  transport  de  la  mati^re 
assuree,  k  moins  que  ce  transport  ne  soit  fait  avec  le  consentement  expr^s  ou 
taoite  de  Passureur. — Q.  B.^^Forgie  <t  Royal  Insurance  Co.,  1  R.  C,  p.  241. 

3.  Une  police  d'assurance  ne  peut  Stre  transport6e  que  du  oonsentement  de 
Tassureur  ;  un  avis  de  ce  transport  n'a  pas  I'effet  de  lier  I'assureur. — ^C.  R. — 
Cross  vs  British  American  Insurance  Co.,  2  R.  L.,  p.  735. 

4.  In  the  case  of  an  assignment  with  the  consent  of  the  mortgagor  of  a  mort- 
gage containing  a  covenant  bj  che  assignor  to  transfer  to  th^«^signee  as  collat- 
eral security  a  policy  of  insurance  then  held  by  the  assignwJRi  the  buildings 
existing  on  the  property  mortgaged,  the  failure  by  the  assignee  to  secure  such 
transfer,  and  the  consequent  reception  by  the  assignor  of  the  insuranc#  money 
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under  the  policy,  would  not  entitle  the  mortgagor  to  claim  from  the  assignee  the 
discharge  of  the  mortgage* — ^Q.  ^^^Rohert  d:  Macdonaldj  19  L.  C.  J.,  p.  90. 

5.  Action  for  f  800,  amount  of  a  fire  policy.  Flea,  that  the  property  insured 
was,  after  the  issue  of  the  policy,  sold  for  taxes  under  the  Municipal  Code,  and 
the  ownership  having  become  Tested  in  the  purchaser,  the  insured  had  lost  all 
insurable  interest  therein.  Special  answer,  that  the  municipal  sale  never  finally 
divested  the  insured  of  the  ownership :  that  before  the  fire  he  had,  under  the 
provisions  of  the  Municipal  Code,  redeemed  his  property,  and  had  never  ceased 
to  have  an  insurable  interest  in  it. — Heldj  that  the  sale  of  the  property  for  muni- 
pal  tares  under  the  Municipal  Code,  followed,  as  it  was,  by  the  redemption  of  the 
property  in  accordance  with  the  said  Code,  was  not  such'  an  alienation  as  would 
void  the  policy,  either  under  the  conditions  endorsed  upon  it,  or  under  the  pro- 
visions of  article  2576  of  the  Civil  Code.— -McCoed,  J. — Paquet  vs  Citizens  Insur^ 
anee  Co.,  4  Q.  L.  R.,  p.  230. 

6.  A  loss  under  a  fire  policy  effected  by  an  official  assignee  under  the  Insol- 
vent Act  of  1875,  to  whom  an  assignment  had  been  made  under  this  Act,  is 
recoverable  by  the  assignee  subsequently  elected  by  the  creditors,  notwithstand- 
ing that,  in  the  policy,  the  assured  is  described  simply  as  "  Official  Assignee,"  the 
loss  being  made  payable  to  the  estate  so  assigned  to  him.  Such  loss  may  be  so 
recovered,  notwithstanding  that  the  fire  shall  have  occurred  after  the  appoint- 
ment of  the  second  assignee,  and  that  his  appointment  had  not  been  specially 
communicated  to  the  insurance  Company  before  the  fire.  Under  the  circums- 
tances of  this  case,  there  was  not  any  change  either  of  ownership  or  possession. — 
Q.  B.^Elliott  di  National  Insurance  Oe>,  23  L.  C.  J.,  p.  12. 

See  also  cases  noted  at  0.  C.  2482. 

2577*  A  transfer  of  interest  by  one  to  anoijier  of  several  part- 
ners or  owners  of  undivided  property  who  are  jointly  insured,  does 
not  avoid  the  policy. — [III.  349.] 

2578.  The  insurer  is  liable  for  losses  caused  by  the  insured 
otherwise  than  by  fraud  or  gross  negligence. — Angell,  122  et  seq.; 
Alauzet,  431  ;  Boudousqui^,  n.  294,  pp.  340  et  seq.;  3  Kent,  p.  374,  n.  c. 
[III.  349.] 

2579*  The  insurer  is  also  liable  for  losses  caused  by  the  fault 
of  the  servants  of  the  insured  committed  without  his  knowledge  or 
consent.— C.  C,  2578.    [III.  349.] 

8SdO.  The  insurer  is  liable  for  all  losses  which  are  the  imme* 
diate  consequence  of  fire  or  burning  from  whatever  cause  ifc  may 
arise,  including  damage  to  the  things  insured  suffered  in  their  removal 
or  by  the  means  used  for  extinguishing  the  fire ;  subject  to  the  special 
exceptions  contained  in  the  policy. — Angell,  §  115  ;  2  Pardessus,  Dr. 
Com.,  n.  595,  p.  493  ;  Quenault,  Ass,,  n.  66,  p.  56 ;  C.  C,  2682.  [III.  349.] 
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DECISIONS  :— -I.  In  an  action  brought  to  recorer  upon  a  policy  of  insurance, 
an  exception  dilatoire,  in  which  it  is  alleged  that  a  true  bill  has  been  found  by 
the  grand  jury  and  is  pending  against  the  Plaintiff,  on  a  charge  of  arson,  with  a 
▼iew  to  defraud  the  Defendant,  and  that  therefore  all  proceedings  in  the  case 
must  be  stayed  and  held  in  abeyance  until  he  shall  have  been  tried  upon  an 
indictment,  must  be  dismissed  and  the  existence  of  a  criminal  charge 
against  the  Plaintiff  cannot  operate  a  suspension  of  proceedings  in  the  action 
against  the  Defendant — C.  R. — Maguire  vs  Liverpool  A  London  Fire  &  Life 
huwtixaee  Co.y  7  L.  C.  R,  p.  343. 

2.  An  insurance  against  fire  effected  upon  coal,  covers  also  the  risk  arising 

from  the  spontaneous  combustion  of  such  coal. — Q  B British  American  Innir- 

anee  Oo.  &  Joeeph^  9  L.  C.  R.,  p.  448. 

3.  Under  the  terms  of  a  contract  between  insurers  and  insured,  whereby  the 
Insurers  insure  against  loss  or  damage  by  fire,  the  insurers  are  liable  for  losses  to 
the  insured  by  goods  stolen  at  a  fire — Monk,  J — Me  Gibbon  vs  Queen  Insurance 
Co.,  10  L.  C.  J.,  p.  227. 

4.  In  the  absence  of  satisfactory  evidence  that  certain  goods,  the  value 
whereof  is  claimed  under  a  fire  policy,  were  either  actually  destroyed  or  damaged 

by  fire  or  stolen,  the  claim  therefor  cannot  be  recovered Mbrbdith,  C.  J. — 

Harris  vs  London  &  Lancashire  Fire  Insurance  Co..  10  L.  C.  J.,  p.  268. 

5.  A  policy  of  insurance  contained  the  following  condition  endorsed  upon  it, 
viz  :  '^  The  Company  will  not  lio  answerable  for  any  loss  or  damage  by  fire 
"  occasioned  by  earthquakes  or  htnricanes,  or  by  burning  of  forests  ;  and  this 
*^  policy  shall  remain  suspended  and  of  no  effect  in  respect  of  any  loss  or  damage 
"  (however  caused)  which  shall  happen  or  arise  during  the  existence  of  any  of  the 
^'contingencies  aforcbaid."  Such  a  clause  is  legal,  and  in  order  to  exempt  the 
Ck)mpany  from  liability,  it  is  only  necessary  to  prove  that  at  the  time  of  the  loss 
the  neighboring  forests  were  burning. — Q.  B. — Commercial  Union  Assurance  Co. 
A  Canada  Iron  Mining  isc.  Co.^  18  L  C.  J.,  p.  80. 

2S91*  The  insurer  is  not  liable  for  losses  caused  merely  by 
excessive  heat  in  a  furnace,  stove  or  other  usual  means  of  communi- 
cating warmth  when  there  is  no  actual  burning  or  ignition  of  the 
thing  insured. — Pothier,  Ass.,  c.  1  ;  2  Pardessus,  Dr.  Com.,  pp.  494, 
495  ;  Ellis,  (Shaw's),  p.  77  ;  Angell,  111,  112,  115,  116  et  seq.;  1  Bell, 
Corn.,  540,  541.     [III.  349.] 


In  case  of  loss  by  fire  the  insurer  is  liable  for  the  whole 
amount  of  the  loss  not  exceeding  the  sum  insured,  without  deduction 
or  average,— 1  Phillips,  /»«.,  375  ;  1  Bell,  Coin.,  543.     [III.  349.] 

DECISIONS: — 1*  In  insurance  against  fire  the  insurers  pay  the  whole  of  any 
loss  which  does  not  exceed  the  amount  insured,  although  the  goods  insured  be 
of  greater  value — K.  B — Peddie  vs  Quebec  Fire  Insurance  Co^  Stuart's  Rep., 
p:174. 

2.  An  Insurance  Company  is  responsible  to  the  party  whose  stock  in  trade 
is  insured  by  them  for  the  actual  market  value  of  such  stock  at  the  time  of  the 
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loss  by  fire  and  not  for  the  cost  price  thereof  or  the  sum  which  it  may  have  cost 
the  party  insured  to  manufacture  such  ttock.  notwithstanding  that  the  assured 
has  not  insured  his  profits  upon  the  objects  insured — Q.  B — EquiiahU  Fire 
Insurance  Co,  &  Quinrij  11  L.  C.  R.,  p.  170. 

25^3.  When  by  the  terms  of  the  policy  a  delay  is  given  for 
the  payment  of  the  renewed  premium,  the  insurance  continues,  and  if 
a  loss  occur  within  the  delay,  the  insurer  is  liable,  deducting  the 
amount  of  the  premium  due. — Ellis  (Shaw's),  pp.  119  et  seq.;  Angell, 
§  61  ;  Marshall,  799,  800  ;  2  Parde^sus,  u.  596  ;  Bell,  Com.  pp.  640-1,  § 
3  ;  But  see  Ellis,  249  et  seq.,  case  of  Want  rs  Blunt,  (Life  Ins,)]  12 

East  183.     [III.  349.] 

DECISIONS  : — 1-  When  premium  is  paid  by  note,  the  failure  of  the  insured 
to  pay  the  note  at  maturity  does  not  annul  the  policy  where  the  note  had  been 
accepted  as  cash  and  the  receipt  acknowledged  by  the  policy — Q.  B.  —  Compa- 
gnie  cT Assurance  des  Cultivateurs  &  Grammon^  3  L.  N.,  p.  19. 

2.  Qu'un  assure  ne  peut  opposer  en  compensation  de  sa  prime  d'assurancei 
les  dommages  qu'il  alldgue  avoir  ^prouves  par  un  incendie,  attendu  que  la  cr6r 
ance  de  tel  assure  n'est  ni  claire  ni  liquide  et  que  le  paiement  de  la  prime  d'as- 
surance  est  une  condition  prealable  de  la  part  de  Tassure  &  Pexercice  d'aucun 
droit  et  au  recouvrement  des  pertes  couvertes  par  la  police  d'aa8urance.~.LoRAir- 
OER,  J^^Oiles  vs  Giroux,  13  R.JL.,  p.  652. 

2584.  The  insurer  on  paying  the  loss  is  entitled  to  a  transfer  of 
the  rights  of  the  insured  against  the  persons  by  whose  fault  the  fire 
or  loss  was  caused. — Ellis  (Shaw  s),  p.  112,  n.  1  ;  Marshall  796  ;  2  Par- 
dessus.  Dr.  Cotti.,  n.  595,  pp.  498-9,  500,  as  to  subrogation  pleno  jv/re 

[III.  349.] 

DECISIONS  : — 1.  Assurers  against  fire  have  a  legal  right)  on  paying  the  loss 
covered  by  their  policy,  to  be  subrogated  in  the  rights  and  actions  of  the  fire  and 
loss.  A  marguillier  en  charge,  having  power  to  receive  from  the  assurers  the  sum 
insured  on  the  property  of  the  Fabrique  and  to  grant  a  dischsrge  therefor,  has 
also  the  power  to  subiogate  the  assurers  in  the  rights  and  actions  of  the /Vt^rigue 
against  the  originatort^  of  the  fire  and  loss,  although  he  cannot  legally  make  an 
assignment  by  way  of  sale  of  any  such  rights  and  actions  without  special 
authority.  Assurers  subrogated,  on  payment  of  the  loss,  in  the  rights  and  actions 
of  the  assured  for  a  part  of  the  loss  only,  can  maintain  an  action  against  the 
originators  of  the  fire  and  loss  for  such  part  Under  a  plea  of  general  issue  to  an 
action  for  a  part  of  the  loss  only,  the  originators  of  the  fire  and  loss  cannot  require 
that  the  other  parties  injured  by  the  same  fire  be  united  in  the  same  action  so 
as  to  save  them  from  the  costs  of  more  than  one  action  for  the  whole  loss. — Privt 
Council. — Quebec  Fire  Insurance  Co.  d:  Molson^  1  L.  C.  R.,  p.  222.  (Not  reported 
in  Moore's  P.  C.  Rep.) 

2.  The  hypoihique  upon  a  thing  does  not  pass  to  the  indemnity  in  the  hands 
of  an  insurer  against  fire. — Torrance,  J. — Bilanger  vs  McCarthy ,  18  L.  C.  J.,  p.  138. 

See  also,  in  connection  with  the  subject  of  Fire  Insurance  cases  noted  under 
C.  C.  2468  to  2491. 
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CHAPTER  FOURTH. 


OF  LIFE  INSURANCE. 


K  Life  insurance  is  regulated  by  the  provisions  contained 

in  the  first  chapter  of  this  title,  and  is  subject  also  to  the  rules 

contained  in  the  second  chapter  when  these  can  be  made  to  apply  and 

are  not  inconsistent  with  the  articles  contained  in  this  chapter. 

Articles  2570  and  2583  apply  to  contracts  of  life  insurance. — [III. 

349.] 

DECISION  : — The  question  was  whether  the  amount  of  insurance  claimed  on 
the  life  of  deceased  was  forfeited  by  the  non-payment  of  the  premium.  The 
Company,  after  Ist  May,  ceased  to  do  business  in  Lower  Canada  and  to  have  an 
agent  there  to  whom  payments  could  be  made.  The  Plaintiff  urged  that  it  was 
not  his  duty  to  go  to  England,  where  the  head-quarters  were,  to  pay  the  amount. 
Held : — ^That,  under  the  circumstances,  the  contention  of  the  Plaintiff  should  be 
maintained  and  judgment  must  go  against  Defendants. — Torrancb,  J^-^JDoHon  vs 
Positive  Life  Assurance  Co.,  1  L.  N.,  p.  268. 

3586.  Life  insurance  is  subject  also  to  the  rules  contained  in 
articles  1902,  1903,  1904,  1905,  1906,  relating  to  the  persons  upon 
whose  life  it  may  be  effected. — [III.  349.] 

8S87*  A  life  policy  contains  : 

The  name  or  sufficient  designation  of  the  party  in  whose  favor  it 
is  made,  and  of  the  person  whose  life  is  insured  ; 

A  declaration  of  the  amount  of  the  insurance,  of  the  amount  or 
rate  of  premium,  and  of  the|[commencement  and  duration  of  the  risk ; 

The  subscription  of  the  insurer  with  its  date  ; 

Such  other  announcements  and  conditions  as  the  parties  may 
lawfully  agree  upon.— 2  Alauzet,  489  ;  Angell,  §  284.    [III.  351.] 


The  declaration  in  the  policy  of  the  age  and  condition  of 
health  of  the  person,  upon  whose  life  the  insurance  is  made,  con- 
stitutes a  warranty  upon  the  correctness  of  which  the  contract  depends. 
Nevertheless  in  the  absence  of  fraud  the  warranty  that  the  per- 
son is  in  good  health  is  to  be  construed  liberally  and  not  as  meaning 
that  he  is  free  from  all  infirmity  or  disorder. — Marshall,  772,  773  ; 
Ellis,  (Shaw's),  c.  2,  pp.  205  et  seq.  and  notes,    [III.  351.] 
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.  DECISIONS :— !•  Where  an  applicant  for  life  insurance,  in  answer  to  printed 
questions,  mistakes  his  age )  or  declares  that  his  health  is  good,  whereas  it  is  had ) 
or  fails  to  disclose  the  name  of  medical  attendants,  though  he  had  them,  and 
answers  as  if  he  had  none,  and  upon  such  answers,  which  are  made  to  form  a  part 
of  the  contract,  a  policy  is  issued  hy  the  insurer,  such  policy  is  void. — Generally 
false  statements  made  hy  the  applicant  for  insurance  absolutely  void  the  policy. 
— Bbrthslot,  J. — Hartigan  vs  International  Life  Ass.  Soc.f  8  L.  C.  J.,  p.  203. 

2.  Where,  by  the  terms  of  a  policy  of  insurance,  the  statements  and  repre- 
sentations of  the  application  for  the  policy  are  made  part  of  the  contract,  and  by 
the  policy  all  such  statements  and  representations  are  warranted  to  be  true  and 
the  application  contains  false  representations  and  fraudulent  suppressions,  the 
same  may  be  urged  by  the  insurer  as  a  cause  of  nullity  in  the  contract  and 
an  action  lies  to  have  the  policy  cancelled  and  delivered  up.  Where  the  mis- 
representations contained  in  the  applications  are  to  the  knowledge  of  the  assured, 
such  nullity  may  be  invoked  by  the  insurer  without  any  return  of  premiums  part. 
— jCasault,  J — New  York  Life  Insurance  Co.  vs  Parent^  3  Q.  L.  R.,  p.  163. 

3.  Similar  decision.— Stuabt,  J^—Neio  York  Life  Insurance  Co.  vs  Talbotf  3 
Q.  L.  R,  p.  168. 

4.  The  application,  after  the  usual  answers  and  declarations,  contained  an 
agreement  that  should  the  applicant  become  as  to  habits  so  £ar  difierent  from 
the  condition  in  which  he  was  then  represented  to  be,  as  to  increase  the  risk  on 
the  life  insured,  the  policy  should  become  null.  The  policy  stated  that,  if  any  of 
the  *'  declarations  and  statements  "  made  in  the  application  should  be  found  in 
any  respect  untrue,  the  policy  should  be  null.  The  applicant  stated  himself  to  be 
of  temperate  and  sober  habits.  It  was  proved  that  he  became  intemperate  during 

the  year  preceding  his  death Held: — lo  That  the  applicant's  agreement  as  to 

change  of  habits  was  included  among  the "  declarations  or  statements "  of  the 
application,  and  as  such  became  an  express  warranty.  2o  That  the  contract  thus 
formed  was  valid  and  became  binding  on  the  assured  and  his  assignees.  3o  That 
in  order  to  void  this  contract,  it  was  sufficient  to  prove  that  the  change  of  habits 
of  the  insured  was  such  as  to  increase  the  risk  on  his  life,  even  though  death  be 
not  proved  to  have  resulted  therefrom.    4o.  That  in  the  present  case  a  change  of 

habits  was  proved  which  in  its  nature  increased  the  risk  on  the  life  insured Q. 

B. Boyer  A  Phoenix  Mutual  Life  Insurance  Co.  of  Hartford^  M.  L.  R.,  2  Q.  B., 

p.  323. 

2S80.  In  life  insurance  the  sum  insured  may  be  made  payable 
upon  the  death  of  the  person  upon  whose  life  it  is  effected,  or  upon 
his  surviving  a  specified  period,  or  periodically  so  long  as  he  shall 
live,  or  otherwise  contingent  upon  the  continuance  or  determination 
of  life.— Angell,  F.  &  L.  Ins.,  §§  274,  275  ;  Ellis  (Shaw's),  Ins.,  p.  187. 
[III.  361.] 

3SOO*  The  insured  must  have  an  insurable  interest  in  the  life 
upon  which  the  insurance  is  efTected. 

He  has  an  insurable  interest  in  the  life  : 
1.  Of  himself  ; 


568  Of  life  iiiHuran^e, — Art.  :2o91-2o92, 

2.  Of  any  person  upon  whom  he  depends  wholly  or  in  part  for 
support  or  education  ; 

3.  Of  any  person  under  legal  obligation  to  him  for  the  payment 
of  money,  or  respecting  property  or  services  which  death  or  illness 
might  defeat  or  prevent  the  performance  of  ; 

4.  Of  any  person  upon  whose  life  anj'  estate  or  interest  vested 
in  the  insured  depends. — 1  Bell,  Com.,  544 ;  Angell,  F.  &  L.  Ins..  §§  297, 
to  300  et  seq.  ;  Dowdswell,  F.  d-  L.  Jtih.,  p.  21  ;  Imp.  Stat.,  14  Geo., 
Ill,  c.  48,  s.  1  ;  Ellis  (Shaw's),  c.  8,  pp.  232  et  seq.  ;  2  Alauzet,  nn. 
551,  to  556  ;  Quenault,  Am.  Ter.,  nn.  50,  51,  53.     [III.  351.] 

DECISION  : — As,  at  the  time  when  the  appUcant  applied  for  the  insurance 
on  his  life  and  at  the  time  when  the  policy  was  executed,  he  effected  it  bona  fide 
for  his  own  benefit,  and  as  the  contract  at  its  inception  was  valid,  the,  payment  of 
the  premiums  when  made  had  relation  back  to  the  date  of  the  policy  and  the 
mere  fact  that  the  assignee  had  paid  the  premiums  and  obtained  an  a^-signment 
of  the  policy,  could  not  operate  to  change  it  into  a  wager  policy.-.SuPREHB  Court. 
^Vizina  &  New  York  Life  Assurance  Co ,  6  S.  C.  R.,  p.  31,  4  L.  N.,  p.  230.— Q. 
B — 25  L.  C.  J.,  p.  232,  3  L.  N.,  p.  322. 

2IS01*  A  policy  of  insurance  on  life  or  health  may  pass  by 
transfer,  will,  or  succession,  to  any  person,  whether  he  has  an  insurable 
interest  or  not  in  the  life  of  the  person  insured. — 1  Bell,  Cam.,  545  ; 
Ellis  (Shaw's),  c.  5,  pp.  263,  264,  n.  1.     [III.  351.] 

DECISIONS  : — 1.  The  amount  of  a  policy  of  insurance  upon  the  life  of  a 
husband,  the  premiums  on  which  have  been  paid  by  him,  and  which  has  been 
received  by  the  curator  to  his  vacant  estate  by  reason  of  insolvency,  mny  never- 
theless be  claimed  on  behalf  of  the  wife,  by  two  trustees  who  accepted  the  dona- 
tion of  the  amount  of  such  policy  of  assurance,  made  by  the  contract  of  marriage, 
for  the  purpose  of  paying  over  the  interpst  to  the  wife  and  the  principal  to  the 
children,  notwithstanding  that  the  donation  and  assignment  were  not  noted  upon 
the  books  of  the  Company,  notification  having  been  given  in  a  place  other  than 
the  place  where  the  insurance  was  effected. — Monk,  J. — Spiers  ct*  Attorney 
General,  9  L.  C.  R.,  p.  450. 

2.  The  Plaintiff'  as  executor  to  a  deceased  person,  whose  life  had  been 
insured,  being  unable  to  surrender  the  policy  of  insurance  to  the  Insurance  Com- 
pany, inasmuch  as  said  policy  had  been  transferred  to  cover  all  advances  then 
made,  and  which  might  thereafter  be  made  by  a  third  party,  can  have  no  right 
to  claim  the  benefit  of  said  policy,  so  long  as  the  claim  of  such  third  party  in 
possession  of  said  policy  remains  in  dispute  and  unsettled. — Smithj  J. — Conway 
vs  Britannia  Life  Assurance  Co.,  8  L.  C.  J.,  p.  162. 

!2IS9!2*  The  measure  of  the  interest  insured  is  the  sum  fixed  in 
the  policy,  except  in  cases  of  insurance  by  creditors  or  in  other  like 
cases  in  which  the  interest  is  susceptible  of  exact  pecuniary  measure- 
ment. In  these  cases  the  sum  fixed  is  reduced  to  the  actual  interest. — 
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2  Pardessus,  Dr,  Com.,  n.  593,  p.  479  ;  1  BeU,  Com,,  544,  546  ;  Angell, 
§  288  :  2  Alauzet,  n.  552,  p,  484.     [III.  351.] 

DECISION  : — A  creditor  obtained  an  insurance  on  the  life  of  his  debtor,  for 
an  amount  greatly  in  excess  of  his  real  interest.  Both  the  creditor  and  the  agent 
of  the  Insurance  Company  were  ignorant  that  such  extra  insurance  was  invalid. 
— Held: — That  the  insured  was  entitled  to  recover  the  excess  of  premium  paid 
on  the  larger  sum,  and  that,  in  the  absence  of  proof  to  the  contrary,  the  Court 
would  assume  that  the  premium  for  the  smaller  sum  was  proportional  to  that 
paid  for  the  larger  sum. — Q.  B — London  and  Lancashire  Life  Assurance  Co.  & 
LapierrCf  1  L.  N.,  p.  506. 

2S98*  Insurance  effected  by  a  person  on  his  own  life  is  void  if 
he  die  by  the  hands  of  justice,  by  duelling,  or  by  suicide. — Ellis 
(Shaw's),  192,  193,  n.  1,  196,  7i.  1  ;  4  Bligh  R.,  164,  N.  S.,  (Holland  vs 
Disney);  2  Alauzet,  563  ;  Angell,  c.  13,  §§  289  et  seq.     [III.  351.] 

See  the  Appendix  to  this  volume  for  the  law  on  the  subject  of 
Life  Assurance  by  hqsbands  and  parents.  R.  8.  Q.,  art.  5580  et  seq. 


TITLE  SIXTH. 

OF  BOTTOMRY  AND  RESPONDENTIA. 

StS94*  Bottomry  is  a  contract  whereby  the  owner  of  a  ship  or 
his  agent,  in  consideration  of  a  sum  of  money  loaned  for  the  use  of 
the  ship,  undertakes  conditionally  to  repay  the  same  with  interest, 
and  hypothecates  the  ship  for  the  performance  of  this  contract.  The 
essentia]  condition  of  the  loan  is  that  if  the  ship  be  lost  by  a  fortuit- 
ous event  or  irresistible  force,  the  lender  shall  lose  his  money  ;  other- 
wise it  is  to  be  repaid  with  a  certain  profit  for  interest  and  risk. — 1 
Valin,  Ord,  de  la  mar,,  liv.  3,  tit.  5,  art.  2  ;  Pothier,  Pr^  d  la  groaae, 
n.  9  ;  2  Em^rigon,  pp.  411,  417  ;  3  Pardessus,  I>roit  Com,,  nn.  887, 
890  ;  1  Bell,  Com.,  433  ;  Smith,  Merc.  Law,  419  ;  Abbott,  Shipping, 
113  et  seq.;  Woolrych,  Com.  Law,  p.  35  ;  Marshall,  Inawrance,  pp.  742, 
743  ;  3  Kent,  Com.,  pp.  353,  354,  355  ;  1  Phillips,  Insurance,  n.  298  ; 

C.  Com.,  314  ;  2  Bomier,  Ord.  1673,  tit.  7,  art  2,  p.  649.    [III.  353,] 

DECISION :  Advances  which  may  become  the  subject  of  bottomry,  must  be 
adTances  made  for  the  service  of  the  ship  during  the  particular  voyage  for  which 
she  is  engaged— .A  bottomry  bond  given  by  the  master,  after  the  advances  had 
all  been  made,  is  valid,  provided  they  were  made  with  an  understanding  that 
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such  bond  should  be  given.— The  validity  of  the  bond  is  not  affected  by  the 
circumstances  of  the  money  being  advanced  before  an  intervening  voyage,  if 
given  for  advances  necessary  for  the  vessel  to  prosecute  and  complete  the  origi- 
nal voyage. — ^Unless  fraud  or  collusion  be  proved  or  that  other  credit  existed, 
every  fair  presumption  is  to  be  allowed  to  uphold  such  bond. — ^Vicb  Admiralty 
Court.— Black,  J The  "  Adonis,"  2  Stuart's  V.  A.  C.  Rep.,  p.  125. 

!2595«  If  the  loan  be  made  not  upon  the  ship  but  upon  the 
goods  laden  in  her  the  contract  is  called  respondentia. — ^Authorities 
under  C.  a,  2594.    [III.  353.] 

2596*  The  loan  may  be  made  upon  the  ship,  freight  and  cargo 
together,  or  upon  such  portion  of  either  as  may  be  agreed  upon  by 
the  parties. — Authorities  under  C.  C,  2594.     [IIL  353.] 

3S07*  The  contract  must  specify  :  1.  The  amount  of  money 
loaned  with  the  rate  of  interest  to  be  paid ;  2.  The  objects  upon  which 
the  loan  is  made.  It  specifies  also  the  nature  of  the  risk. — Pothier, 
Pret  d  la  grosse,  nn.  7  et  seq.;  Maclachlan,  pp.  62,  53  ;  Smith,  Merc. 
LaWy  p.  419  ;  1  Bell,  Com,^  p.  434  ;  3  Pardessus,  Dr,  Com,,  n.  890  ;  C. 
Com.,  311.     [IIL  353.] 

2998.  If  the  time  of  the  risk  do  not  appear  from  the  contract, 
it  runs,  with  respect  to  the  ship  and  freight  from  the  day  she  sails 
until  she  is  anchored  or  moored  in  the  place  of  her  destination. 

With  respect  to  the  cargo,  it  runs  from  the  time  the  goods  are 
shipped  until  their  delivery  ashore. — ff  L.  3,  De  nautico  fenore  ;  2 
Valin,  Ord,  de  la  mar,,  ib,,  art.  13,  p.  15  ;  Marshall,  Irisuran^,  p.  764 : 
C.  Com.,  328.    [in.  353.] 

JX599*  In  loans  upon  bottomry  the  ship,  with  her  tackle,  furni- 
ture, armament  and  provisions,  and  freight  earned,  are  held  by 
privilege  for  the  payment  of  the  capital  and  interest  of  the  money 
loaned  upon  them. 

In  loans  upon  respondentia  the  cargo  is  held  in  like  manner. 

If  the  loan  be  upon  a  part  only  of  the  ship  or  cargo  such  part 
only  is  held  for  the  payment. — 2  Valin,  Ord,  de  la  mar.,  ib,,  art.  7,  p. 
9  ;  Pothier,  Pr^  A  la  grosse,  nn.  9  et  seq.:  Marshall,  Insurance,  p.  750 ; 
C.  Com.,  320.     [III.  353.] 

2600.  Loans  in  the  nature  of  contracts  of  bottomry  or  respon- 
dentia cannot  be  made  upon  the  wages  of  sailors. — 2  VaJin,  Ord.  de  la 
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mar.,  ib.,  art.  5,  6  ;  Pothier,  Pr^  a  la  groase,  n.  15  ;  2  Em^rigon,  pp. 
607,  508 ;  1  Bell,  Com.,  p.  435,  n.  465  ;  3  Kent,  Com.,  p.  363  ;  Marshall, 
Insurance,  p.  754  ;  C.  Com.,  319.     [III.  353.] 

2601*  A  loan  made  for  a  sum  exceeding  the  value  of  the  objects 
affected  for  the  payment  of  it  may  be  annulled  at  the  instance  of  the 
lender,  if  fraud  be-  proved  against  the  borrower. 

If  there  be  no  fraud,  the  contract  is  valid  to  the  amount  of  the 
objects  affected  for  the  payment,  and  the  surplus  of  the  sum  borrowed 
must  be  repaid  with  legal  interest  at  the  place  of  borrowing. — 2  Va- 
lin,  Ord.  de  la  mar.,  ib.,  art.  3,  15,  pp.  6,  16  :  Pothier,  Pret  d  la  grosse, 
nn..  12,  13  ;  2  Em^rigon,  pp.  501  et  seq.;  Marshall,  Insurance,  pp.  750, 
761  ;  3  Kent,  Com.,  p.  357  ;  C.  Com.,  316.  317.     [III.  353  to  355.] 

2603*  The  borrower  upon  respondentia  is  not  discharged  from 
his  liability  by  the  loss  of  the  ship  and  cargo  ;  unless  he  proves  that 
he  had  goods  aboard,  at  the  time  of  the  loss,  of  the  value  of  the 
amount  loaned  to  him. — 2  Valin,  Ord.  de  la  taar.,  %b.,  art.  14,  p.  15  ;  3 
Pardessus,  Droit  Com.,  n.  929  ;  C.  Com.,  329  ;  Citations  under  pre- 
ceding article.     [III.  355.] 

2608*  A  loan  upon  bottomry  or  respondentia  may  be  made  to 
the  master,  in  case  of  urgent  necessity,  for  the  repair  and  other  uses 
of  the  ship  ;  but,  if  made  to  him  without  the  authority  of  the  owners 
in  the  place  where  they  reside,  or  where  communication  with  them 
is  easy,  such  part  only  of  the  ship  or  cargo  as  may  belong  to  the 
master  is  held  for  the  payment  of  the  loan  ;  subject  to  the  provisions 
contained  in  the  next  following  article. — 2  Valin,  Ord.  de  la  mar.,  ib., 
art.  8,  p.  10  ;  2  Em^rigon,  pp.  424,  436  ;  3  Pardessus,  Droit  Com., 
n.  909,  p.  507  ;  1  Bell,  Com.,  pp.  428  to  432,  and  see  case  "  Gratidu- 
dine,"  p.  441  ;  3  Kent,  Com.,  pp.  356,  357  ;  Smith,  Merc.  Law,  pp.  421, 
422  ;  Abbott,  Shipping,  pp.  153,  154 ;  C.  Com.,  321.     [III.  356.] 

2604*  The  parts  of  the  owners,  even  if  residing  in  the  place 
where  the  loan  is  made,  are  held  for  the  payment  of  money  loaned  to 
the  master  for  repaira  and  provisions,  when  the  ship  has  been 
aflfreighted  with  the  consent  of  such  owners,  and  they  have  refused  to 
furnish  their  contingent  for  putting  her  in  condition  for  the  voyage. 
— 2  Valin,  Ord,  de  la  Mar.,  ib.,  art.  9,  liv.  2,  tit.  1,  art.  17  ;  C.  Com., 
322  ;   See  citations  under  preceding  article.     [III.  355.] 
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260S*  Loans  upon  bottomr}'^  or  respondentia,  made  for  the 
latest  voyage,  are  paid  by  preference  before  those  of  a  preceding  one, 
even  when  it  is  declared  that  the  latter  are  continued  by  a  formal 
renewal. 

The  loans  made  during  the  voyage  are  paid  by  preference  over 

those  contracted  before  the  departure  of  the  ship  ;  and  if  several 

loans  be  contracted  during  the  voyage  the  last  i.^  preferred  to  any 

which  precede  it. — 2  Valin,  Ord.  d^  lamar.,  ib.,  art.  10, p.  11 ;  Ghiidon 

de  la  Tner,  c.  19,  art.  2,  3  ;  Pothier,  Pr^  a  la  grosse,  n.  53  ;  3  Pardes- 

sus.  Droit  Com.,  n.  9\9  ;  Smith,  Merc,  Law,  p.  424 ;  Abbott,  Shipping, 

pp.  163,  164  ;  1  Bell,  Com.,  p.  438,  n.  475  ;  3  Kent  p.  358  ;  C.  CJom., 

323.     [III.  355.] 

DECISION : — ^The  validity  of  a  bottomry  bond  is  not  affected  by  the  circum- 
stance of  the  money  being  advanced  before  an  intervening  voyflge,  if  given  for 
advances  necessary  for  the  vessel  to  prosecute  and  complete  the  original 
voyage.  Unless  fraud  or  collusion  be  proved,  or  that  other  credit  existed,  every 
fair  presumption  is  to  be  allowed  to  uphold  such  bond. — Viob  Admiralty  Court. 
—Black,  J The  "  Adonis j''  2  Stuart's  V.  A.  C.  Rep.,  p.  125. 

2606.  The  lender  upon  respondentia  does  not  bear  the  loss  of 
goods  which  perish  by  perils  of  the  sea,  when  such  goods  have  been 
transferred  from  the  ship  specified  in  the  contract  into  a  difierent 
one  ;  unless  it  is  proved  that  such  transfer  was  caused  by  irresistible 
force. — Pothier,  Fret  d  lagrosse,  n.  18  :  2  Em^rigon,  p.  549  ;3  Boulay- 
Paty,  pp.  158,  164,  171,  176  ;  Marshall,  Insurance,  p.  764  ;  3  Kent, 
Coin.,  p.  360  ;  C.  Com.,  324.     [III.  355.] 

2607*  If  the  ship  or  cargo  upon  which  a  loan  is  made  be  totally 
lost,  by  a  fortuitous  event  or  irresistible  force,  within  the  time  and 
place  for  which  the  risk  extends,  the  money  loaned  cannot  be  recov- 
ered.— 2  Valin,  Ord.  de  la  mar.,  ib.,  art.  11,  p,  12  ;  Pothier,  Pret  a  la 
grosse,  n.  16  ;  Marshall,  Insurance,  759,  760,  762,  768  ;  1  Bell,  Covi., 
p.  433,  n.  460  ;  1  Kent,  Com.,  p.  355  ;  C.  Com.,  325.     [III.  355.] 

I2608*  Losses  arising  from  defect  in  the  thing,  or  caused  by  the 
act  of  the  owners,  master,  or  charterer,  are  not  considered  fortuitous 
events,  unless  there  is  a  special  agreement  to  the  contrary. — 2  Valin, 
Ord.  de  la  mar.,  ib.,  art.  12,  p.  14  ;  Pothier,  Pret  A  la  grosse,  n.  34; 
Emerigon,  Cont  a  la  grosse,  c.  1,  s.  2  ;  1  Bell,  Com.,  p.  437  ;  Marshall, 
Insurance,  p.  762  ;  3  Kent,  p.  355  ;  C.  Com.,  326.     [III.  357.] 
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3600.  In  case  of  pai*tial  loss  by  shipwreck  or  other  foHuitous 
event,  the  payment  of  the  sum  loaned  is  reduced  to  the  value  of  the 
things  held  for  it  which  are  saved. — 2  Valin,  Ord.  de  la  mar.,  ib.,  art. 
17,  pp.  12,  20  ;  Pothier,  Pret  d  la  grosse,  n.  47  ;  2  Em^rigon,  pp.  644, 
547  ;  3  Kent,  Com.,  p.  369  ;  Marshall,  Insurance,  p.  768  ;  C.  Com.,  327. 
[III.  357.] 

2B10*  Lenders  upon  bottomry  or  respondentia  contribute  to 
general  average  in  discharge  of  the  borrower. 

They  do  not  contribute  to  simple  average  or  particular  damages, 
unless  there  is  an  arrangement  to  that  effect. — 2  V^alin,  Ord.  de  la 
mar.,  ib.,  art.  18,  pp.  12,  13, 20 ;  Pothier,  Pret  d  la  yrosse,  n.  49,  3e  al.\ 
2  Emerigon.,  pp.  267,  268  ;  1  Phillips,  Insurance,  pp.  301,  302  ;  Con- 
trd,  C.  Com.,  3331  ;  Pardessus,  Droit  Com.,  855  ;  Merlin,  R6p.,  vo. 
Grosse  aver.  p.  322,  2e  col.,  Amould,  Mar.  Insttr.,  p.  1188.    [III.  357.] 

Sflll*  If  there  be  a  loan  and  also  an  insurance  upon  the  same 
ship  or  cargo,  the  lender  is  preferred  to  the  insurer  upon  whatever  is 
saved  from  the  shipwreck,  for  the  capital  only  of  his  loan. — 2  Valin, 
Ord.  de  la  mar.,  ib.,  art.  16,  p.  19  ;  2  Emerigon,  p.  529  ;  Pothier,  Pr^t 
d  la  grosse,  nn.  42  to  46  ;  Marshall,  Insurance,  pp.  760,  765  ;  1  Bell. 
Com.,  p.  437,  n.  472 ;  Contra,  C.  Com.,  330,  400, 403  ;  3  Kent,  359, 360, 
[III.  357.] 

261I2*  Bottomry  and  respondentia  bonds  made  payable  to  order 
may  be  negotiated  by  endorsement.  Such  negotiation  of  them  has  the 
same  effect  and  produces  the  same  rights  as  the  transfer  of  other 
negotiable  instruments. — 2  Emerigon,  pp.  553,  554  ;  Maclachlan,  p. 
53  ;  Abbott ;  Shipping,  p.  116.     [III.  357.] 

FINAL  PROVISIONS. 

2618.  The  laws  in  force  at  the  time  of  the  coming  into  force  of 
this  code  are  abrogated  in  all  cases  : 

In  which  there  is  a  provision  herein  having  expressly  or  im- 
pliedly that  effect ; 

In  which  such  laws  are  contrary  to  or  inconsistent  with  any 
provision  herein  contained  ; 

In  which  express  provision  is  herein  made  upon  the  particular 
matter  to  which  such  laws  relate  ; 
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Except  always  that  €ts  regards  transactions,  matters  and  things 
anterior  to  the  coming  into  force  of  this  code,  and  to  which  its  provi- 
sions could  not  apply  without  having  a  retroactive  effect,  the  pro- 
visions of  law  which  without  this  code  would  apply  to  such  tran- 
sactions, matters  and  things  remain  in  force  and  apply  to  them,  and 
this  code  applies  to  them  only  so  far  as  it  coincides  with  such  provi- 
sions.—[III.  391.] 

Amendment : — The  act  Q.  31.  Vict.  cap.  7,  which  made  it  neces- 
ary  to  expressly  designate  in  any  Act  (the  provisons  of  which  affected 
an  article  of  the  code),  the  article  so  affected,  was  repealed  by  the  Act 
Q.,  49-50  Vict.,  cap.  97. 

DECISIONS  : — 1.  A  testamentary  executor  who  has  accepted  the  office  can 
renounce  it  on  the  authorization  of  a  judge  for  sufficient  cause,  although,  accord- 
ing to  the  old  law  in  force  at  the  time  that  he  accepted  his  office,  the  executor 
could  not,  under  the  circumstances,  have  been  relieved  from  the  obligations 
which  he  had  assumed Monk,  J Yule  vs  Braithwaiie,  12  L.  C.  J.,  p.  207. 

2.  Article  2173  of  the  Civil  Code  applies  as  well  to  creditors  and  purchasers 
antecedent  to  the  coming  into  force  of  article  2178,  as  to  subsequent  creditors. — 
Q.  B — Bourassa  d:  Macdonald,  16  L.  C.  J.,  p.  19. 

3.  Notwithstanding  the  Statute  Q.  31  Vict.,  cap.  7,  sec.  10,  articles  of  the 
Civil  Code  and  Code  of  Procedure  may  be  affected  or  repealed  by  subsequent 
legislation  without  express  mention  being  made  of  the  articles  so  affiacted  or 
repealed. — Q.  B. — Broaaoit  &  Turcottt^  20  L.  C.  J.,  p.  141. 

4.  The  clause  of  the  Interpretation  Act  requiring  that  whenever  an  article 
of  the  Code  is  to  be  repealed,  the  precise  article  referred  to  should  and  must  be 
mentioned,  is  inoperative  in  the  face  of  a  statute  substituting  other  provisions  to 
those  of  the  Code,  though  not  specially  referred  thereto — ^Tascherbau,  J — Qugy 
va  Brown,  I  R.  C,  p.  246.  (This  case  went  to  the  Privy  Council  which  did  not 
pass  on  this  point.) 

5.  The  provisions  of  chapter  37  of  the  C,  S.  L.  C,  ss.  74,  75  and  76,  relating  to 
the  deposit  by  Registrars  of  the  official  plans  and  books  of  reference  for  each  Regis- 
tration Division,  have  been  abrogated,  in  virtue  of  article  2613  of  the  Civil  Code, 
by  the  express  provisions  on  the  same  subject  contained  in  articles  2168,  2169, 

2170  and  2171  of  the  same  Code. — Q.  B Montizamhert  ds  Dumoniierj  4  Q.  L  R., 

p.  234. 

6.  Que  lorsque  dans  un  testament  qui  a  re^u  son  execution  par  la  mort  du 
testateur  avant  la  mise  en  force  du  Code  Civil,  le  testataire  a  exprimS  la  volonte 
que  Texecution  du  testament  fut  continu6e  jusqu^d  I'arrivement  d'un  evdnemeot 
d^terminS  et  que  les  executeurs  sent  morts  sans  se  donner  les  successeurs  que 
le  testataire  les  avait  charges  de  nommer,  le  tribunal  ou  le  juge,  peuvent,  sans 
donner  &  C.  C.  924  un  effet  r6troactif,  nommer  un  ex6cuteur  pour  continuerPex^- 
cution  du  testament — Casault,  J. — Chouinard  va  Chouinard,  13  Q.  L.  R.,  p«  275. 

2614*  The  declaration  that  certain  matters  are  regulated  by  the 
Code  of  Civil  Procedure  shall  not  have  the  effect  of  repealing  any 
existing  rule  or  of  abolishing  any  mode  of  proceeding  now  in  use 
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until  the  said  Code  of  Civil  Procedure  shall  have  become  law. — [III. 
391.] 

3019*  If  in  any  article  of  this  code  founded  on  the  laws  exist- 
ing at  the  time  of  its  promulgation,  there  be  a  difference  between  the 
English  and  French  texts,  that  version  shall  prevail  which  is  most 
consistent  with  the  provisions  of  the  existing  laws  on  which  the 
article  is  founded  ;  and  if  there  be  any  such  difference  in  an  article 
changing  the  existing  laws,  that  version  shall  prevail  which  is  most 
consistent  with  the  intention  of  the  article,  and  the  ordinary  rules 
of  legal  interpretation  shall  apply  in  determining  such  intention. 
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CHAPTER  FIRST. 

MATTERS  RELATING  TO  THE  CIVIL  CODE. 

SECTION  I. 

PROVISIONS  IN  CONNECTION  WITH  THE  PRELIMINARY  TITLE. 
OF  THE  PROMULGATION,  DISTRIBUTION,  EFFECT,  APPLICATION,  INTER- 
PRETATION AND  EXECUTION  OF  THE  LAWS  IN  GENERAL 

(Article  17  §  15.) 

SPECIAL    PROVISIONS. 

§  1. — Ajfirmation  by  Quakers. 

9407*  The  persons  commonly  called  Quakers,  residing  in  the 

Province,  are  not  compellable  to  take  oaths,  but  instead  thereof  may 

make  solemn  affirmation  in  the  same  form  and  words  in  which  an 

oath  is  directed  to  be  administered,  leaving  out  the  word  "  swear," 

and  inserting  in  the  place  thereof,  "  do  solemnly,  sincerely  and  truly 

declare  and  affirm."  C.  S.  L.  C,  c.  34,  s.  8. 

37 
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§  2. — Proof  of  being  a  Quaker. 

5408.  No  person,  not  publicly  known  to  be  of  the  people  called 
Quakers  for  some  years  before  an  affirmation  is  to  be  administered 
to  him  in  any  court  or  before  any  justice  of  the  peace  or  any  person 
qualified  to  administer  the  same,  shall  be  admitted  to  make  any 
affirmation  in  manner  aforesaid,  unless  it  appears  by  a  certificate 
from  the  quarterly  meeting  of  the  Quakers,  for  the  place  where  such 
person  resides,  signed  by  six  or  more  of  the  principal  people  of  such 
meeting,  that  such  person  has  been  allowed  as  one  of  the  people  called 
Quakers,  for  the  space  of  twelve  months  or  upwards  before  he  is  to 
make  such  affirmation.     C.  S.  L.  C,  c.  34,  s.  10. 

SECTION  II. 
PROVISIONS  IN  CONNECTION  WITH  TITLE  SECOND  OF  BOOK  FIRST. 

OF  ACTS  OF  CIVIL  STATUS. 
(Articles  39  to  78.) 

SPECIAL   PROVISIONS. 

§  1. — Meaning  of  words  "  Protestant  Churches  and  Congrega- 

tions"  in  article  42. 

S4M^m  The  Protestant  churches  or  congregations  referred  to  in 
article  42  of  the  Civil  Code  comprise  all  churches  and  congregations 
in  communion  with  the  church  of  England  or  Scotland,  and  the 
several  religious  communities  and  denominations  in  the  Province 
mentioned  in  the  special  acts  concerning  them,  and  the  priests  or 
ministers  thereof,  who  may  validly  solemnize  marriage,  and  may 
obtain  and  keep  registers  of  civil  status,  subject  to  the  provisions  of 
the  said  acts  with  reference  to  each  of  them  respectively.  C.  S.  L.  C, 
c.  20,  ss.  16  and  17. 

§  2. — Registers  of  Civil  Statius  in  a  certain  portion  of  the 

Saguenay  district. 

SliOO*  Every  register  of  civil  status,  voluntarily  kept  in  dupli- 
cate by  any  priest,  missionary  or  minister  of  any  religious  denomi- 
nation, in  that  part  of  the  district  of  Saguenay,  east  of  the  river 
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Portneuf,  including  the  Island  of  Anticosti  and  other  islands,  is 
subject,  and  the  keeping  thereof  subjects  the  person  keeping  the  same, 
to  the  requirements  of  articles  39,  40,  41,  42,  43,  44,  46,  48,  49,  50,  52 
and  53  of  the  Civil  Code,  and  to  articles  1236,  1237,  1239,  1240,  and 
1241  of  the  Code  of  Civil  Procedure.   34  V.,  c.  8,  ss.  1,  2  and  3. 

9901*  Every  duplicate  register  so  voluntarily  kept,  before  it  is 
used,  must,  at  the  instance  of  the  person  keeping  it,  be  presented  to 
the  prothonotary  of  the  Superior  Court  at  the  city  of  Quebec,  to  be 
by  such  prothonotary  numbered  and  initialed  in  the  manner  pre- 
scribed by  the  Code  of  Civil  Procedure.     34  V.,  c.  8,  a  3. 

9902*  Within  a  delay  of  twelve  months  after  the  expiration  of 
any  year  during  which  any  such  duplicate  register  shall  have  been  so 
voluntarily  kept,  the  person  who  kept  the  same  or  who  haa  charge 
thereof  shall  deposit,  with  the  prothonotary  of  the  Superior  Court  at 
Quebec,  one  of  the  said  duplicates,  delivery  of  which  is  acknowledged 
by  a  receipt  which  the  said  prothonotary  is  bound  to  give  free  of 
charge.     34  V.,  c.  8,  s.  4. 

SECTION  III. 

PROVISIONS  IN  CONNECTION  WITH  CHAPTER  SECOND  OF  TITLE  TENTH  OF 

BOOK   FIRST. 

OF  ENTBEDICTION. 
(Article  325  and  following.) 

SALE  OF  INTOXICATING  LIQUORS  TO  HABFIUAL  DRUNKARDS. 

• 

9908*  Whosoever  wilfully  sells  or  gives  to,  or  procures  intox- 
icating liquors  for,  any  person  interdicted  as  an  habitual  drunkard, 
shall  incur,  for  each  offence,  a  penalty  of  forty  dollars,  recoverable  by 
the  curator,  for  and  on  behalf  of  the  family  of  the  person  interdicted, 
by  summary  proceedings  within  three  calendar  months  from  the 
commission  of  such  offence  before  any  justice  of  the  peace  of  the 
district  in  which  the  offence  has  been  committed  ;  and  in  default  of 
payment  of  the  said  penalty,  together  with  the  costs  of  suit,  within 
the  delay  fixed  by  the  justice  of  the  peace,  the  offender  shall  be 
imprisoned,  in  the  common  gaol  of  the  district  in  which  he  resides, 
tat  the  space  of  three  calendar  months,  unless  the  said  penalty  amd 
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costs,  and  the  costs  of  imprisonment,  and  of  the  conveyance  of  ibt 
defendant  to  the  gaol  be  sooner  paid.    33  V.,  c.  26,  s.  11. 

SKCTION  IV. 

PROVISIONS  IN  CONNECTION  WITH  CEULFTER  SECOND  OF  TITLE  ELEVENTH 

OF  BOOK  FIRST. 

OP  THE  RIGHTS,  PBTVTLEGBS  AND  DISABILITIES 

OP  COEPORATIONa 

(Article  366.) 

PERSONS  WHO  ARE  TUTORS  BY  LAW. 

9904*  The  commissioners  appointed  by  the  Lieutenant-Governor 
for  superintending  the  Hotel-Dieu  at  Quebec,  the  General  Hospital 
of  the  Grey  Nuns  at  Montreal,  the  General  Hospital  at  Quebec,  or 
any  institution  receiving  foundlings  in  the  district  of  Three  Rivers, 
and  their  successors  in  office,  are  the  legal  tutors  of  the  foundlings  in 
the  institutions  with  reference  to  which  they  have  been  respectively 
appointed,  and  have  such  powers  as  they  would  have,  if  appointed  to 
be  such  tutors  in  the  ordinary  course  of  law.     C.  S.  L.  C,  c.  34,  s.  6. 

SECTION  v. 
PROVISIONS  IN  CONNECriON  WITH  TFTLE  FIRST  OF  BOOK  SECOND. 

OP  PEOPERTY,   OP   OWNERSHIP   AND   OP  ITS    DIPPERENT 

MODIPICATIONS. 

(Article  393.) 

SEIGNIORIES. 

§  1. — Feudal  Rights  and  Duties. 

I. — THEIR  ABOLITION. 

980S.  Since  the  date  of  the  publication  in  the  Canada  Gazette 
of  a  notice  of  the  deposit  of  the  schedule  of  any  seigniory,  the  lands 
in  the  seigniories  are  held  in  franc-alleu  rotv/rier,  free  and  clear  of 
all  dens,  droit  de  banalite',  droit  de  retrait  and  other  feudal  and 
seigniorial  duties  and  charges  whatever,  except  the  constituted  rent 
which  is  subtrUtut^  for  all  seigniorial  duties  and  charge 
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2.  Every  seignior  has  since  then  held  his  domain  and  the 
nnconeeded  lands  in  his  seigniory,  and  all  water-powers  and  real 
estate  now  belonging  to  him,  in  franc-alleu  roturier. 

Such  property  and  the  constituted  rents  payable  to  him  by  his 
cenaitairea,  or  by  any  seignior  of  whose  fief  or  seigniory  he  is  the 
seignior  dominant,  are  held  and  enjoyed  bj^  him  free  and  clear  of  all 
feudal  dues  or  duties  to  the  Crown  or  to  any  seignior  dominant  of 
whom  his  fief  or  seigniory  is  held  ;  subject,  however,  both  as  regards 
such  seignior  and  censitaire,  to  the  provisions  of  this  subsection. 

3.  The  seignior  as  such  is  not  subject  to  any  onerous  obligation 
towards  his  cenaitairea,  or  entitled  to  any  honorary  rights,  nor  is 
any  land  granted  by  any  seignior  to  be  held  by  any  other  tenure  than 
fraTtc-alleu  rotv/rier,  or  subject  to  any  mutation  fines  or  other  feudal 
dues.     C.  S.  L.  C,  c.  41,  s.  30. 

9506*  The  right  which  any  seignior  acquired  by  any  legal 
stipulation  entered  into  before  the  eighteenth  day  of  December,  one 
thousand  eight  hundred  and  fifty -four,  by  any  deed  subsequent  to  the 
deed  of  concession,  to  take  any  land  for  the  purpose  of  using  the 
water-power  adjoining  the  same  and  belonging  to  such  seignior,  on 
paying  for  such  land  the  full  value  thereof  and  of  all  improvements 
thereon,  remains  in  full  force. 

2.  If  the  seignior  does  not  make  use  of  the  water-power  so 
acquired,  the  owner  of  any  land  adjoining  such  water-power  may 
demand  the  right  to  use  stfch  water-power  from  the  seignior  on  pay- 
ing him  the  full  value  of  such  right. 

Such  value,  if  not  agreed  upon,  is  fixed  by  arbitrators,  one  of 
whom  is  named  by  the  proprietor  of  the  land,  another  by  the  seignior 
and  the  third  by  the  two  others,  or  if  they  cannot  agree,  upon  the 
nomination,  then  by  one  of  the  judges  of  the  Superior  Court,  and  the 
award  of  any  two  of  them  is  conclusive. 

Upon  payment  or  tender  to  the  seignior  of  the  value  so  awarded, 
the  owner  of  such  land  has  the  right  to  use  such  water-power  in  the 
manner  mentioned  in  the  demand  thereof  and  in  the  award.  18  V.  c. 
3,  s.  5  ;  C.  S.  L.  C,  c.  41,  s.  31. 

9907.  All  unconceded  lands  in  any  seigniory  the  tenure  of 
which  had  not  been  commuted  at  the  time  of  the  notice  given  of  the 
deposit  of  the  seigniorial  schedules  are  held  by  the  seignior  en  franc- 
aUeu  roturieVy  and  may  be  dealt  with  by  him  in  like  manner  as  land 
held  by  other  persons  under  the  same  tenure ;  except  that  if  the 
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seigniory  be  entailed  {jsubstitvAe)  or  held  by  any  person  otherwise 
than  a.s  absolute  owner  thereof,  the  price  of  suoh  lands  shall  form  the 
capital  of  a  constituted  rent,  which  capital  shall  not  be  paid  except  to 
some  person  holding  the  seigniory  as  absolute  owner  theredf ;  but 
any  person  whose  title  would,  before  the  passing  of  the  Seigniorial 
Act  of  1854,  have  authorized  him  to  concede  such  unconceded  lands, 
may  sell  the  same  for  such  constituted  rent  and  not  otherwise.  C.  S. 
L.  C,  c.  41,  s.  32. 

II. — ^REDEMPTION  OF  CONSTITUTED  RENTS  REPLACING  SEIGNIORIAL  DUES. 

9S08.  Every  constituted  rent  established  in  place  of  seigniorial 
dues  shall  always  be  redeemable ;  but  if  the  seigniory  be  entailed 
(aubatitv/e)  or  held  by  a  tutor,  curator  or  usufructuary  proprietor  and 
an  opposition  be  filed  and  then  in  force,  the  rent  and  arrears  only 
shall  be  received,  subject  always  to  the  exception  in  the  next  follow- 
ing article  which  shall  apply  to  all  cases  of  redemption  of  such  rents. 
C.  S.  L.  C,  c.  41,  s.  51. 

9801I*  Every  constituted  rent  in  any  seigniory,  in  relation  to 
which  an  opposition  has  been  filed,  may,  at  any  time,  be  redeemed  by 
payment  to  the  Receiver  General  of  the  capital  thereof  with  interest 
computed  up  to  the  date  of  such  redemption.  C.  S.  L.  Q,  c.  41,  s.  52,  §  1. 

SSIO.  The  Receiver  General  disposes  of  all  such  moneys  as 
follows : 

1.  If  they  accrue  in  a  seigniory,  in  relation  to  which  opposition 
has  been  made  on  the  ground  that  such  seigniory  is  entailed  {suhsti- 
tude)  or  held  by  a  curator,  tutor  or  other  person  holding  in  trust  for 
others,  and  not  as  absolute  proprietor  (jure  proprietario),  the  Receiver 
General,  on  the  day  in  each  year  on  which  the  rent  would  have 
become  due  if  it  had  not  been  redeemed,  and  so  long  as  such  entail 
{atbbstitution)  or  tenancy  in  trust  (fidewommia)  subsists,  shall  pay  to 
the  person  entitled  to  the  revenue  of  the  seigniory  interest  upon  the 
capital  of  all  such  rents  at  the  rate  of  six  per  centum  per  annum,  and 
he  shall  pay  the  capital  thereof  at  the  expiration  of  the  substitution,  or 
tenancy  in  trust,  to  such  person  as  shall  be  designated  by  the  judgment 
of  the  court  before  which  such  opposition  has  been  made. 

The  court  may,  however,  on  petition  of  such  curator,  tutor  or 
other  person  holding  in  trust  for  others,  at  any  time  before  the  expir- 
ation of  the  substitution  or  tenancy  in  trust,  order  that  such  capital, 
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or  any  portion  thereof,  be,  by  such  curator,  tutor  or  other  person,  laid 
out  and  the  same  in  (sic.  *)  real  or  immoveable  property  to  be  design- 
ated in  the  order. 

The  Receiver  General  may  pay  the  sum  mentioned  in  such  order 
to  the  person  therein  designated  as  the  vendor  of  such  real  or  immove- 
able property  or  as  otherwise  entitled  to  receive  the  price  thereof, 
and  thereafter  such  real  or  immoveable  property  shall  be  subject  to 
all  such  and  the  same  trusts  or  entails  as  the  seigniory  in  respect  to 
which  the  same  was  so  ordered  to  be  acquired. 

2.  If  they  accrue  in  a  seigniory  in  relation  to  which  such  opposi- 
tion has  been  made  by  reason  of  hypothecary  claims  thereon,  and  not 
upon  the  ground  of  the  same  being  entailed  or  held  in  trust  as  afore- 
said, the  Receiver  General  deals  with  such  moneys  in  the  same  manner 
as  with  money  accruing  to  the  seignior  out  of  the  special  funds  appro- 
priated in  aid  of  the  €en8itai7'€s.  C.  S.  L.  C,  c.  41,  s.  52  §  2. 

SSll*  In  every  seigniory  the  seignior  whereof  has  the  right  to 
receive  the  capital  of  the  constituted  rents, such  x^ents  may  be  redeemed 
without  the  consent  of  the  seignior,  by  payment  of  the  capital  thereof 
to  the  seignior  or  to  his  agent,  either  on  the  day  on  which  such  rent 
annually  becomes  due  or  on  any  one  of  the  seven  days  immediately 
following ;  and  whenever  the  capital  of  any  such  rent  has  been  duly 
tendered  to  any  such  seignior  or  to  his  agent,  on  any  one  of  the  said 
days,  and  the  same  or  a  receipt  therefor  has  been  refused,  such  rent 
becomes  redeemable  at  any  time  thereafter.  C.  S.  L.  C,  c.  41,  s.  52  §  3. 

9812*  The  cenaitaires  in  any  seigniory  may  at  any  time  redeem 
by  one  payment  all  the  constituted  rents  then  remaining  in  the 
seigniory,  and  in  such  case  the  redemption  money  is  paid  to  the 
seignior,  if  there  be  then  no  opposition  filed  and  in  force  ;  and  if  there 
be  such  opposition,  then  it  is  paid  to  the  Receiver  General,  and  shall 
be  dealt  with  in  all  respects  as  money  paid  to  him  under  article  5510. 

2.  The  redemption  money  is  the  capital  sum  of  which  the  rents 
redeemed  shall  be  equal  to  the  legal  interest,  unless  another  rate  be 
agreed  upon  by  the  cen&itairea  and  a  seignior  having  the  right  to 
such  redemption  money  for  his  own  use.  C.  S.  L.  C,  c.  41,  s.  53. 

9S18.  All  persons  holding  in  mortmain,  corporations,  tutors, 
curators  and  administrators  possessing  lands  held  en  roture,  or  persons 
holding  entailed  lands  the  constituted  rents  upon  which  can  be 
redeemed  with  advantage  to  those  whom  they  represent,  may  effect 

(*)  In  the  section  of  the  C.  S.  L.  C.  referred  to,  the  words  **  and  invested  in  "  are  used  In 
place  of  the  words  **  and  the  sanne  in.'* 
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the  redemption  of  any  constituted  seigniorial  rent  by  paying  the 
price  of  redemption  oiit  of  the  moneys  of  those  whom  they  represent 

In  the  redemption  of  such  rents,  tutors,  curators  and  usufructuary 
proprietors  and  holders  of  entailed  lands  are  required  to  observe  the 
formalities  required  by  law  in  the  alienation  of  the  property  of  the 
persons  whose  rights  are  represented  by  them. 

Persons  holdinpf  in  mortmain  and  corporations  are  not  required 
to  observe  any  other  formality  than  those  prescribed  by  this  sub-sec- 
tion. C.  S.  L.  C,  c.  41,  s.  47. 

9814*  It  is  lawful  for  the  several  religious  or  ecclesiastical  com- 
munities, holding  in  mortmain,  fiefs  or  seigniories  in  the  Province  of 
Quebec,  to  invest  from  time  to  time,  as  they  see  fit,  in  any  lands  or 
tenements  in  this  Province,  or  in  any  public  or  private  securities  in 
this  Province,  which  they  deem  the  most  advisable  or  advantageous 
to  their  respective  communities,  any  sum  of  money  that  may  accrue 
to  them  from  the  redemption  of  any  constituted  seigniorial  rent 
created,  or  out  of  the  special  funds  appropriated  in  aid  of  the  cenai- 
tai/res.     C.  S.  L.  C,  c.  41,  s.  48. 

ni. — CONSTITUTED  RENTS  TO  BE  REDEEMABLE. 

981S*  Lands  held  in  free  and  common  soccage  or  en  franc- 
alien  rotttrier  shall  not  be  charged  with  any  perpetual  irredeemable 
rent ;  and  whenever  any  such  rent  is  so  stipulated,  the  capital  thereof 
may  be  at  any  time  redeemed,  at  the  option  of  the  holder  of  the  land 
charged  therewith,  on  payment  of  the  capital  of  such  rent  calculated 
at  the  legal  rate  of  interest  ;  and  any  stipulation  in  any  deed  of  con- 
veyance of  any  such  land,  tending  to  charge  the  same  with  any 
mutation  fine  or  any  payment  in  labor  or  tending  to  entail  upon  the 
holder  of  any  such  land  the  duty  of  carrying  his  grain  to  any  parti- 
cular mill,  or  any  other  feudal  duty,  servitude  or  burden  whatsoever, 
is  null  and  void.  C.  S.  L.  C,  c.  41,  s.  59. 

9916*  The  capital  of  constituted  rents  is  not  in  any  case  subject 
to  prescription,  whether  the  land,  charged  with  the  said  rent,  has 
changed  proprietor  or  not.     32  V.,  c.  30,  s.  3. 

IV. — EFFECT  OF  THE  DEPOSIT  OF  SEIGNIORIAL  SCHEDULES. 

9917*  The  schedules  made  and  deposited  for  any  fief  or 
seigniory  is  a  final  title  in  favor  of  the  seignior  thereof  for  the  con- 
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stituted  rents  established  to  represent  the  seigniorial  rights,  until  final 
redemption  of  such  rents,  and  in  no  case,  whether  by  reason  of 
mutation  in  the  person  of  any  seignior  or  cenaitaire  or  by  lapse  of 
time  or  other  causes,  may  any  renewal  deed  be  demanded  from  any 
holder  of  any  land  charged  with  such  renta     32  V.,  o.  30,  s.  1. 

SSIS*  Every  cenaitaire  whose  name  has  not  been  inscribed  in 
the  seignioral  schedule,  as  completed  and  deposited,  is  nevertheless 
bound  to  pay  the  rent  at  such  rate  as  would  have  been  fixed,  if  his 
name  had  not  been  omitted,  and  the  seignior  may  demand  payment 
thereof,  after  having  caused  a  survey  to  be  made  of  the  land  so 
omitted  from  the  schedule.     29-30  V.,  c.  30,  s.  1. 

fl^W.  Every  cemsitaire,  whose  name  has  been  inscribed  on  the 
schedule  as  holding  an  extent  of  land  less  than  that  which  he  actually 
possesses,  is  nevertheless  bound  to  pay  the  rent  for  the  whole  extent 
of  land  which  he  possesses  ;  and  the  seignior,  after  he  has  caused  a 
survey  to  be  made  establishing  the  extent  of  the  land  in  question, 
may  claim  from  the  censitaire  payment  of  the  rent  due  on  such  land, 
at  the  rate  fixed  for  that  part  thereof,  which  has  been  set  down  in  the 
schedule.     29-30  V.,  c.  30,  s.  2. 

9S20*  Any  cenaitai/re,  whose  name  has  been  entered  on  the 
schedule  for  an  extent  of  land  greater  than  that  which  he  actually 
holds,  may  after  he  has  established  by  survey  the  real  extent  of  the 
land  in  question,  claim  from  the  seignior  a  reduction  of  rent  propor- 
tioned to  the  extent  of  land  so  established.     29-30  V.,  c.  30,  s.  3. 

JIS21*  The  errors  of  omission  or  commission  mentioned  in  the 
preceding  articles  may  be  corrected  or  rectified  with  the  consent  of 
the  seignior  and  the  censitaire,  without  its  being  necessary  to  have 
recourse  to  a  survey.     29-30  V.,  c.  30,  s.  4. 

SJI22*  The  seigniorial  schedules  remain  in  full  force  notwith- 
standing any  informalities  or  irregularities  which  may  be  found 
therein.    29-30  V.,  c.  30,  s.  5. 

V. — OPPOSmON  TO  THE  DISTRIBUTION  OF  MONEYS  ARISING  FROM  THE 

REDEMPTION  OF  SEIGNIORIAL  DUES. 

^928.  Every  proprietor  of  a  seigniory  having  within  his  rftoU" 
vance  another  or  several  fiefs,  (unless  the  value  of  his  rights  has  been 
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entered  in  the  schedule  thereof,)  and  every  person  having  an  hypo- 
thecary claim  on  a  seigniory,  the  schedule  relative  to  which  has  been 
deposited  in  the  oflSce  of  the  prothonotary  of  the  Superior  Court  in 
the  district  in  which  such  seigniory  or  part  thereof  is  situate,  was 
obliged,  for  the  preservation  of  his  privileges,  within  six  months  from 
the  date  of  the  notice  in  the  Canada  Gazette  of  the  deposit  of  the 
schedule  of  such  seigniory,  to  have  filed  an  opposition  to  the  distri- 
bution of  all  moneys  arising  or  which  may  arise  from  the  redemption 
of  the  seigniorial  rights  in  such  seigniory. 

Every  such  opposition  should  have  been  filed  in  the  said  office 
and  has  effect  for  thirty  years  from  the  date  of  such  filing,  unless 
sooner  withdrawn,  or  by  judgment  of  the  court  dismissed  ;  and  if  any 
such  opposition  be  renewed  within  a  less  time  than  thirty  years,  the 
opposant  shall  only  be  entitled  to  the  costs  of  one  single  opposition. 

While  such  opposition  remains  in  force,  any  ceiiaitaire  who  pays 
the  capital  or  redemption  money  of  the  constituted  rent  to  the  seignior, 
does  so  at  his  peril,  and  on  pain  of  being  liable  to  any  such  opposant 
for  any  loss  he  thereby  sustains.  C.  S.  L.  C,  c.  41,  s.  40. 

§  2. — Croirn  Seigniories. 

I. — INTERPRETATION. 

SSSM*  In  this  sub-section,  the  word  "  land "  includes  real  or 
immoveable  property  of  every  kind,  the  word  "  seigniory  "  includes 
arriire-fiefs,  the  word  "  censitaires  "  includes  any  person  or  party 
holding  land  in  a  seigniory,  and  the  words  "  seigniorial  rights  and 
dues,"  include  all  feudal  and  seigniorial  charges  and  burthens  what- 
soever. C.  S.  L.  C,  c.  43,  8.  10. 

II. — COMMUTATION  IN  CROWN  SEIGNIORIES. 

9925.  Pursuant  to  the  Imperial  Act,  third  George  the  Fourth, 
intituled :  "  An  Act  to  regulate  the  Trade  of  the  Provinces  of  Lower 
and  Upper  Canada,  and  for  other  purposes  relating  to  the  said  Prov- 
inces," any  person  holding  land  d  litre  de  cens  et  rentes,  within  the 
censive  of  any  Crown  seigniory,  or  belonging  to  the  estates  of  the  late 
order  of  Jesuits,  desiring  to  obtain  a  release  of  all  seigniorial  rights 
arising  therefrom,  and  to  commute  the  tenure  of  such  land  into  free 
and  common  soccage,  may  do  so  by  applying  to  the  proper  agent  as 
hereinafter  mentioned  for  the  seigniory  in  which  the  land  is  situate, 
setting  forth  in  his  application  in  writing,  the  description,  according 
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to  his  titles,  of  the  land  the  tenure  whereof  he  desires  to  commute, 
exhibiting  also  therewith  his  titles,  and  requesting  such  commutation. 
Upon  payment  of  the  sum  agreed  upon  between  such  agent  and 
the  applicant,  as  the  price  of  the  intended  commutation,  or  ascertained 
in  manner  hereinafter  provided,  and  also  upon  payment  or  security  for 
the  payment  of  all  arrears  of  seigniorial  rights,  dues  and  duties 
which  he  owes  to  the  Crown  upon  the  said  land,  or  with  which  it 
may  then  be  chargeable  in  favor  of  the  Crown,  such  agent  shall 
execute,  by  deed  duly  executed  before  notaries  as  nearly  as  may  be  in 
the  form  prescribed  in  the  schedule  of  this  sub-section,  a  release  of  the 
seigniorial  dues  and  rights  due  to  the  Crown. 

Such  deed  of  commutation,  which  is  to  all  intents  equivalent  to 
a  grant  of  such  land  from  the  Crown,  shall  declare  that  the  tenure  of 
such  land  is  forever  commuted  by  such  release  into  that  of  free  and 
common  soccage  from  the  datu  thereof. 

'    The  notary  shall,  for  such  deed,  be  entitled  to  a  fee  of  four 
dollars  and  no  more  from  the  applicant.  C.  S.  L.  C,  c.  43,  s.  1. 

ffS26.  The  commutation  money  for  cena  et  rentes  is  the  princi- 
pal sum  of  money  of  which  the  said  cens  et  rentes  would  be  the  yearly 
interest  reckoned  at  the  legal  rate. 

2.  The  Lieutenant-Governor  in  Council  may,  if  he  see  fit,  allow  to 
the  censitaires,  upon  commutation  of  their  lands,  advantages  equal  to 
those  which  the  censitaires  in  other  seigniories  have  obtained  under 
the  Seigniorial  Act.  C.  S.  L.  C,  c.  41,  s.  61  §  2 ;  C.  S.,  L.  C,  c.  43,  s.  4. 

SS27.  The  Lieutenant-Governor  may  appoint  in  and  for  each 
and  every  Crown  seigniory  a  fit  person  to  be  agent  for  the  purposes 
of  this  sub-section,  and  may,  by  order  in  council,  give  such  directions 
for  his  guidance  in  the  performance  of  his  duties,  as  he  deems  expe- 
dient. C.  S.  L.  C,  c.  43,  s.  2. 

SS28*  For  all  the  duties  performed  by  any  such  agent  with 
respect  to  any  such  commutation,  he  is  entitled  to  a  fee  of  six  dollars, 
and  no  more,  from  the  person  applying  for  the  commutation,  for 
whom  he  shaU  not,  in  any  case  of  commutation,  act  as  agent.  C.  S.  L. 
C,  c.  43,  8.  3. 

SS20.  From  and  after  the  voluntary  settlement  or  adjustment 
touching  the  commutation  money,  and  payment  thereof  (or  tender  of 
the  same)  to  the  proper  agent,  by  the  censita/ire,  or  of  his  option  that 
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the  commutation  money  do  remain  as  a  charge  upon  such  land  as 
redeemable  quit-rent  and  execution  conformably  thereto  of  the  release 
by  a  notarial  deed — all  and  every  the  droit  de  cens  et  rentes,  droit  de 
banality  de  vaovlin,  droit  de  retrait,  exhibition  de  titres,  and  all  other 
feudal  or  seigniorial  rights  whatever  of  the  Crown  upon,  for  and  in 
respect  of  the  land  as  to  which  such  commutation  is  required,  shall 
accordingly  be  for  ever  commuted,  released  and  extinguished ;  and 
such  land  shall  be  holden  and  thenceforth  forever  by  the  tenure  of 
free  and  common  soccage,  and  shall  never  again  be  granted,  surrend- 
ered  or  held  by  any  seigniorial  or  feudal  tenure  whatsoever. 

2.  Nothing  however,  hereinbefore  contained  shall  discharge  the 
land,  the  tenure  whereof  is  so  commuted,  from  the  rights,  hypothecs, 
privileges,  reservations  and  demands  of  the  Crown,  in  and  upon  the 
same  for  the  security  and  recovery  of  any  commutation  money  remain- 
ing as  a  charge  on  such  land  at  a  redeemable  quit-rent  as  aforesaid. 

For  the  security  and  recovery  of  which  commutation  money,  the 
Crown  has  the  same  legal  recourse,  privilege  and  priority  of  hypothec 
as  the  Crown  would  have  had  for  any  right  extinguished  by  such 
commutation,  or  for  the  security  and  recovery  of  any  arrears  of 
seigniorial  duas  accrued  before  such  commutation.  C.  S.  L,  C,  c.  43, 
a  5  §§  1  and  2. 

III. — ARREARS  IN  CROWN  SEIGNIORIES. 

5980*  There  shall  not,  for  arrears  of  lods  et  ventea  accrued  and 
due  to  the  Crown  before  the  abolition  of  lods  et  rentes  in  Crown 
seigniories,  be  demanded  or  taken  for  each  mutation  in  the  owner- 
ship of  any  lands  and  tenements  situated  within  the  city  of  Quebec, 
and  of  which,  with  the  buildings  thereon  erected,  the  value  was 
equal  to  or  exceeded  the  sum  of  two  thousand  dollars,  more  than  one- 
twentieth  of  the  price  and  consideration  for  each  sale  or  conveyance, 

2.  For  each  mutation  (before  the  said  abolition)  in  the  owner- 
ship in  any  lands  or  tenements  situated  within  the  limits  of  the  said 
city  of  Quebec,  of  which,  with  the  buildings  thereon  erected,  the 
value  shall  be  less  than  two  thousand  dollars,  there  shall  not  be 
exacted  or  demanded  more  than  one-sixteenth  part  of  the  price  and 
consideration  for  ecich  sale  or  conveyance  thereof. 

3.  For  such  mutation  (before  the  said  abolition)  in  the  ownership 
of  any  lands  or  tenements  in  the  censive  of  the  Crown  out  of  the 
limits  of  the  said  city,  there  shall  not  be  exacted  or  demanded  more 
than  one-sixteenth  part  of  the  price  and  consideration  of  the  sale  and 
conveyance  of  such  lands  and  tenements. 
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4.  All  arrears  of  loda  et  ventea  accrued  and  due,  within  the  said 
city,  to  the  Crown  on  or  before  the  twenty-seventh  day  of  December 
1847,  according  to  the  respective  rates  aforesaid,  have  not  been 
demandable,  from  any  person  owing  the  same  personally  or  hypo- 
thecarily,  to  a  greater  amount  than  one  hundred  and  sixty  dollars, 
nor  has  any  such  person  indebted  as  aforesaid,  beefi  compellable  to 
pay  the  same,  otherwise  than  within  seven  years  from  the  said  day, 
in  seven  equal  annual  instalments,  except  that  in  default  of  any 
person  paying  such  instalment  after  the  same  became  due,  the  whole 
of  such  arrears  of  lods  et  ventes,  according  to  the  rates  aforesaid,  or 
the  remaining  unpaid  instalments  thereof,  became  immediately  payable 
to  the  Crown  by  the  person  owing  the  same.  C.  S.  L.  C,  c.  43,  a  6. 

rV. — MONEYS  ARISING  FROM  COMMUTATIONS   IN  CROWN  SEIGNIORIES. 

Wmi.  All  moneys  arising  from  commutations  pursuant  to  this 
sub-section,  constitute  a  separate  fund,  called  ''  The  Commutation  of 
Tenures'  Fund,"  (those  arising  from  the  Jesuits'  Rstates  being  kept 
always  apart  and  distinct)  and  are  accounted  for,  and  funded  in  such 
manner  as  may  be  provided. 

An  annual  report  of  all  such  commutations  in  detail  shall 
annually  be  laid  before  both  Houses  of  the  Legislature  at  each  session 
thereof.     C.  S.  L.  C,  c.  43,  s.  7. 

SS83.  All  lands,  the  tenure  of  which  has  been  commuted  under 
this  sub-section,  or  any  other  law,  into  the  tenure  in  free  and  common 
soccage,  are  subject  to  the  laws  of  the  Province  with  respect  to  testa- 
mentary dispositions,  and  to  the  grant,  bargain,  sale,  alienation,  con- 
veyance, disposal  of  and  descent  of  lands  therein,  and  the  partition- 
infif  thereof  among  co-heirs,  when  the  some  (sic.)  are  not  devised  by  last 
will  and  testament,  dower  and  other  rights  of  married  women  in  such 
lands,  in  the  same  manner  as  if  held  en  franc-aUeti  rotv/rier.  C.  S.  L. 
C,  c.  43,  8.  8. 

OS88*  Nothing  in  this  subsection  shall  apply  to  or  aiFect  in  any 
manner  the  rights  of  the  Crown,  or  of  any  person,  body  corporate  or 
politic,  other  than  such  as  are  specially  mentioned  therein,  it  not 
being  thereby  intended  to  alter  or  disturb  any  incumbrance,  charge 
or  liability  of  any  kind  other  than  such  as  are  hereinabove  specified, 
to  which  the  land,  the  tenure  whereof  has  been  commuted,  was  subject 
previous  to  such  commutation.    C.  S.  L.  C,  c.  43,  a  9. 
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SCHEDULE. 
FORM  OF  THE  ACT  OR  DEED  OF  COMMUTATION. 

Before  me  the  undersigned  Notary  Public  for  the  Province  of 
Quebec,  residing  at  in  the  Province 

of  Quebec,  the  agent  duly  appointed  for  the  purposes  hereinafter 
mentioned  for  the  seigniory  of 

appertaining  to  Her  Majesty  {as  the  case  may  be) 
who,  on  the  request  to  him  made  by  A,  (mame,  occupation  and  resi- 
dence) a  party  to  these  presents,  and  appearing  also  before  me  the  said 
Notary,  to  grant  him  {or  them)  in  conformity  with  the  act  herein- 
after mentioned  of  the  Imperial  Parliament,  and  of  sub-section  second 
of  section  fifth  of  chapter  first  of  part  first  of  title  twelfth  of  the  Revised 
Statutes  for  the  Province  of  Quebec,  a  commutation  of  the  droits  de 
cens  et  rentes,  and  all  feudal  and  seigniorial  burthens  whatsoever 
to  which  he  may  be  subject  in  respect  of  the  lot  of  land  whereof  he  is 
proprietor  and  possessor,  situate  in  the  seigniory  of 
and  described  in  the  deed  of  concession 

as  follows  :  {Take  in  a  description  of  the  lot  or  lots)  the  said  lot 
appertaining  to  the  said  A,  by  whom  it  was  acquired  from  B  by  deed, 
&c.,  and  free  from  arrears  of  seigniorial  dues  up  to  this  date,  {or  being 
charged  with  the  sum  of  $  for  arrears  of  cens  et  rentes  and  tods 

et  ventes  according  to  account  this  day  adjusted) — by  these  presents, 
acting  for  and  in  the  name  of  and  on  behalf  of  Her  Majesty  pursuant 
to  law  as  aforesaid,  hath  from  this  day  forever  acquitted,  released  and 
discharged  the  said  lot  of  land  of  and  from  all  droiis  de  cens  et  rentes, 
droits  de  hanaliti  de  moulin,  de  retrait,  and  all  the  feudal  and 
seigniorial  rights  whatsoever,  to  which  the  said  lot  is  subject  or  liable ; 
so  that  by  these  presents  the  tenure  of  the  said  lot  of  land  is  f roib 
this  day  forever  converted  into  that  of  free  and  common  soccage,  in 
conformity  with  the  act  passed  by  the  Parliament  of  the  United 
Kingdom  in  the  third  year  of  the  reing  of  His  late  Majesty  King 
George  the  Fourth,  intituled  An  Act  to  regulate  the  Trade  of  the 
Provinces  of  Lower  and  Upper  Canada,  and  for  other  purposes  relat- 
ing to  the  said  Provinces,  and  shall  never  again  be  held  and  possessed 
by  the  said  A,  his  heirs  and  assigns  under  any  other  tenure  what- 
soever. 

The  said  commutation,  release  and  discharge  are  thus  made  and 
granted  for  and  in  consideration  of  the  sum  of  {for  instance^  one  , 
hurVdr'ed  arid  thirty-three  dolUm^  a/rtd  sicdty-six  c&n^s,)  to  wit :  tiie 
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pi;incipal  sum  representing  the  sum  of  two  dollars,  the  amount  of  the 
cens  et  rentes  payable  in  respect  of  the  said  lot  by  virtue  of  and  under 
the  deed  of  concession,  and  the  sum  of  (one  hundred  doUa/rs,)  being 
the  commutation  money  for  all  other  seigniorial  rights,  dues  and 
burthens  to  which  Her  Majesty  W6us  heretofore  entitled,  which  said 
sum  of  one  hundred  and  thiHy-three  dollars  and  sixty-six  cents  was 
forthwith  paid  and  the  receipt  whereof  is  hereby  acknowledged  (or  is 
to  remain  a  quit-rent,  rente  constitute,  rachetable  d  toujours,)  redeem- 
able in  payments  of  no  less  than  (fifty  dollars  )  or  (one  hund/red 
dollars)  each  (or  is  payable  at  the  end  of  two,  three,  four,  &c.,  years) 
with  legal  interest  to  be  paid  thereon  annually. 

As  to  the  arrears  above  mentioned,  the  said  A  obliges  himself  to 
pay  them  (describe  tJie  tei^ms  of  payment)  with  legal  interest  (or  with- 
out interest,  as  the  case  may  he.) 

For  the  security  of  the  payment  of  the  said  arrears  and  com- 
mutation money  to  Her  Majesty,  Her  Heirs  and  Successors,  reserve  is 
hereby  made  without  any  novation  or  derogation  whatever  of  the 
same  legal  recourse,  privileges  and  priority  of  hypothec  as  Her 
Majesty,  Her  Heirs  and  Successors  would  have  had  for  any  droits  de 
cens  et  rentes,  or  other  rights  extinguished  by  the  present  commutation 
and  represented  by  the  said  sum. 

Done  and  passed  in  the  year  one  thousand  eight  hundred  and 
on  the  day  of  the  month  of  ,  at 

The  said  having  signed  with  me,  the  said  Notary, 

these  presents  being  first  duly  read.     C.  S.  L.  C,  c.  43,  Schedule. 

< 

§  3. — List  of  Mutations  of  Property  in  Seigniories. 

S584.  Upon  the  deposit  by  the  owner  of  any  fief  or  seigniory 
of  a  certain  sum  of  money  in  the  hands  of  the  registrar  of  the  regis- 
tration division,  within  the  limits  of  which  such  fief  or  seigniory  is 
situated,  either  in  whole  or  in  part,  it  shall  be  the  duty  of  such 
registrar  to  keep,  in  addition  to  any  other  book  required  by  law,  an 
exact  list  of  all  the  changes  of  property  which  take  place  in  such 
fief  or  seigniory. 

2.  Such,  list  shall  contain  the  date  of  the  contract  or  other  titre 
de  m/iitcUion,  the  names  of  the  parties,  that  of  the  notary,  and  a  brief 
description  of  the  immoveables  alienated  or  transferred. 

3.  The  owner  of  such  fief  or  seigniory  shall  have  access  to  such 
list,  and  he  may  take  or  cause  to  be  taken  copies  or  extracts  there- 
from, during  office  hours,  and  without  payment  of  any  fee.  37  V.,  c. 
9,  Bs:  1,  3  and  4. 
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SECTION  VI. 

PROVISIOKS  IN  CONNECTION  WITH  THE  GENERAL   PROVISIONS  OF  TTTLK 

FOURTH  OF  BOOK  SECOND. 

OF  BBAL  SBBYITUDES. 
(Article  503.) 

RIGHT  OF  IMPROVING  WATER-COURSES  BY  PROPRIETORS  OF  ADJOINING 

LANDS. 

SSSS*  Every  proprietor  of  land  may  improve  ajiy  water-course 
bordering  upon,  running  along  or  passing  across  his  property,  and 
may  turn  the  same  to  account  by  the  construction  of  mills,  manufac- 
tories, works  and  machinery  of  all  description,  and  for  this  purpose 
may  erect  and  construct  in  and  about  such  water-course,  all  the  works 
necessary  for  its  efficient  working,  such  as  flood-gates,  canals  embank- 
ments, dams,  dykes  and  the  like.  C.  S.  L.  C,  c.  51,  s.  1. 

OSStt.  The  proprietors  or  lessees  of  any  such  works  are  liable 
for  all  damages  resulting  therefrom  to  any  person  whomsoever, 
whether  by  the  too  great  elevation  of  the  flood-gates  or  otherwise. 

2.  Such  damages  are  ascertained  by  experts  to  be  appointed  by 
the  parties  interested,  in  the  ordinary  manner. 

3.  In  default  of  either  of  the  said  parties  appointing  such  expert, 
experts  selected  by  the  warden  of  the  county  shall  act ;  in  case  of 
difference  of  opinion,  the  two  experts  appointed  shall  choose  a  third. 

4.  The  experts  are  sworn  before  a  justice  of  the  peace  faithfully 
to  perform  their  duty  as  such. 

5.  In  assessing  the  damages  and  fixing  the  compensation  to  be 
paid,  the  experts,  if  the  case  require  it,  may  set  off  against  the  whole 
or  any  part  of  such  damages,  any  increased  value  which  the  property 
of  the  claimant  has  acquired  by  reason  of  the  erection  of  such  works, 
mills,  manufactories  or  machinery. 

6.  In  default  of  payment  of  the  damages  and  indemnity  so 
awarded  within  six  months  from  the  date  of  the  report  of  the  experts, 
together  with  legal  interest  to  be  computed  from  the  said  date,  the 
party  by  whom  the  payment  is  due  shall  demolish  the  works  which 
he  shall  have  erected,  or  they  shall  be  so  demolished  at  his  costs  and 
charges,  upon  judgment  to  that  effect  rendered,  the  whole  without 
-prejudiced  to  the  damages  already  incurn^.  C.  S.  L.  C,  c.  51,  sa  2,  3 
and  4. 
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SECTION  VII. 

■ 

PROVISIONS  IN  CONNECTION  WITH  THE  GIfiNERAL  PROVISIONS  OF 

BOOK  THIRD. 

OPTHE  ACQUISITION  AND  EX  BBOISE  OF  RIGHTS  OP  PEOPERT Y 

(Articles  591,  593  and  594.) 
§  1 . — G7'(iS8  Groxuing  on  certain  Beaches. 

I. — PERSONS  FOR  WHOM  SUCH  GRASS  IS  RESERVED. 

S887«  The  proprietors  of  the  lands  bordering  the  south  side  of 
the  river  St.  Lawrence,  below  the  city  of  Quebec,  shall  be  entitled  to 
cut  and  cure  the  grass  on  the  beaches  or  strands  thereof,  between  high 
and  low  water  marks,  in  the  front  of  their  respective  lots  of  land  and 
farms,  to  the  exclusion  of  all  other  persons. 

2.  An  action  of  trespass  may  be  maintained  by  the  party 
aggrieved  against  any  person  otfending,  by  cutting  any  'grass  hereby 
reserved  to  such  party  as  aforesaid,  and  contravening  this  section,  to 
the  prejudice  of  such  party  or  person. 

3.  In  all  cases  of  difficulty,  the  quiet  and  public  possession,  as 
had  before  the  twenty-first  day  of  March,  1836,  shall  avail  and  be 
maintained  ;  and  nothing  herein  contained  shall  limit  the  right  of 
fishing  on  the  beaches,  as  established  and  exercised  before  the  said 
day.    C.  S.  L.  C,  c.  28,  s.  1. 

II. — OFFENCES  AND   FINES. 

SS38*  No  person  shall  suffer  live  stock  of  any  description  to 
stray  or  run  at  large  between  high  and  low-water  marks,  in  the 
summer  or  autumn,  on  any  of  the  said  beaches  of  the  river  St. 
Lawrence,  under  the  penalty  of  fifty  cents,  for  each  animal  so  allowed 
to  stray  or  run  at  large  as  aforesaid. 

Such  penalty  shall  be  recovered  from  the  possessor  or  owner  of 
such  cattle.     C.  S.  L.  C,  c.  28,  s.  2,  §  1. 

S539*  In  case  such  owner  or  possessor  is  not  known,  the  cattle 
or  animals  so  straying  may  be  confined  by  any  person  whomsoever, 
until  they  cure  claimed  by  the  owner  or  possessor,  who  shall  pay  to 
the  person  so  detaining  them,  a  reasonable  price  for  the  keeping 

do 
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thereof,  which  price,  if  the  owner  or  possessor  refuse  to  pay,  shall  he 
levied  in  the  manner  provided  for  the  penalties  imposed  by  this 
section.    C.  S.  L.  C,  c  28,  s.  2,  §  2. 

5S40*  All  persons,  detaining  any  cattle  found  straying,  shall 
give  notice  thereof  at  the  church  door  of  the  nearest  parish,  on  a 
Sunday  or  other  holiday  after  divine  service  in  the  forenoon  ;  and  if 
such  cattle  be  not  claimed,  and  such  expenses  paid  within  eight  days 
after  such  notice,  then  the  said  cattle  may  be  sold  by  order  of  any 
justice  of  the  peace,  and  the  price,  after  deducting  such  expenses  and 
those  of  the  notice,  shall  remain  in  the  hands  of  such  justice  of  the 
peace,  for  the  owner  of  such  cattle  when  known.     C.  S.  L.  C,  c  28, 

8. 2,  §  a 

8541*  This  section  shall  not  in  any  wise  affect  the  rights  of  Her 
Majesty,  or  of  any  person,  body  politic  or  corporate,  in  any  such  beach 
or  strand  of  the  said  river  St.  Lawrence.    C.  S.  L.  C,  c  28,  s.  3. 

5542*  This  section  shall  not  give  to  the  proprietors  of  the  banks 
of  the  said  river,  any  right  or  title  whatsoever  to  enclose  or  embsjik, 
by  fences  or  otherwise,  the  said  bea<;hes  and  strands,  or  in  any 
manner  to  impede  the  free  and  open  navigation  and  commerce,  over 
the  said  river  to  all  Her  Majesty's  subjects,  or  to  deprive  any  person 
of  the  free  use  of  the  beaches  of  the  said  river  St.  Lawrence  as  by 
law  provided.     C.  S.  L.  C,  c.  28,  s.  4. 

III. — RECOVERY   OF   FINES. 

OS48.  The  penalties  by  this  section  imposed  shall  be  recover- 
able in  a  summary  way,  before  any  justice  of  the  peace,  upon  the 
evidence,  on  oath,  of  any  one  credible  witness,  other  than  the  informer 
and  be  levied  by  seizure  and  sale  of  the  goods  and  chattels  of  the 
offender,  (returning  to  the  said  offender  the  overplus,  if  any,  after 
deducting  the  costs  of  suit,  seizure  and  sale),  by  virtue  of  a  warrant 
under  the  hand  of  the  justice  of  the  peace  before  whom  the  conviction 
takes  place.     C.  S.  L.  C,  c.  28,  s.  6. 

.  3544*  One  moiety  of  coiy  penalty,  levied  under  this  section, 
shall  go  to  the  informer,  and  the  other  moiety  to  Her  Majesty  for  the 
public  uses  of  the  Province,    C,  S.  L,  C.,  a  28,  s»  6. 
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§  2. —  Wharfi7iger9. 

I. — SALE  OF  GOODS  IN  THE  POSSESSION  OF  WHARFINGERS. 

S54S*  All  wharfingers,  warehouse-keepers,  agents,  steamboat 
proprietors  or  companies,  canal  or  railway  officers  and  servants,  stage 
proprietors,  and  other  persons,  in  whose  custody  any  unclaimed 
goods  or  articles  remain,  shall  advertise  once  in  every  month,  in  at 
least  one  newspaper  printed  in  the  city  of  Quebec,  and  in  one  printed 
in  the  city  of  Montreal,  a  list  and  description,  with  the  marks, 
numbers  and  addresses,  if  such  there  be,  of  such  unclaimed  goods  and 
articles. 

2.  Such  list  shall  contain  a  notice  to  all  persons,  who  claim  any 
of  such  goods,  to  come  forward  w^ithin  six  months  from  the  date  of 
such  notice,  to  prove  their  property  and  receive  the  same,  upon  pay- 
ment of  any  charge  for  freight,  carriage  or  otherwise  that  has  accrued 
thereon,  with  a  proportionate  part  of  the  expense  of  advertising,  and 
a  reasonable  charge  for  wharfage  or  storage. 

Such  list  shall  also  contain  a  notice  that,  at  the  expiration  of  the 
said  six  months,  the  packages,  parcels  and  other  articles  then  remain- 
ing unclaimed,  will  be  opened  and  examined,  and  if  nothing  appears 
therein  whereby  to  ascertain  the  names  of  the  owners,  consignees,  or 
persons  entitled  to  receive  the  same,  that  then,  at  the  expiration  of 
six  months  thereafter,  the  same  will  be  sold  by  public  auction,  and 
the  proceeds,  deducting  all  expenses,  deposited  in  the  hands  of  the 
Provincial  Treasurer. 

3.  Fruit  or  other  perishable  articles  shall  be  immediately 
advertised,  and  may  be  sold  within  one  week  after  the  date  of  such 
advertisement.    C.  S.  L.  C,  c.  66,  s.  1. 

554tt«  If,  upon  opening  such  packages  or  parcels,  the  names  of 
the  owners,  consignees,  or  persons  entitled  to  receive  the  same  are 
ascertained,  the  person  in  whose  possession  such  packages  or  parcels 
remain,  shall  send  by  post  or  otherwise  a  written  notice  to  such 
owners,  consignees,  or  pereons  entitled  to  receive  the  same,  with  an 
intimation,  similar  to  the  advertisement  above  enjoined,  to  come  and 
claim  the  same  within  six  months,  and  that  in  default  thereof  they 
will  be  sold  by  public  auction,  as  provided  in  the  preceding  article. 
C.  S.  L.  C,  c.  66,  s.  2. 

554T*  Immediately  after  the  expiration  of  twelve  months  from 
the  date  of  such  advertisement,  the  person  in  whose  custody  they  are, 
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shall  cause  them  to  be  sold  by  public  auction,  and  shall  forthwith 
cause  the  proceeds  of  such  sale,  after  deducting  the  charges  and  ex- 
penses, to  be  paid  to  the  Provincial  Treasurer. 

He  at  the  same  time  deposits  with  him  a  separate  account  of  sales 
for  each  package,  which  shall  remain  in  his  office,  subject  to  all  fur- 
ther authenticated  claims  for  any  part  of  the  said  proceeds. 

Any  person  whose  goods  or  property  have  been  so  sold,  and  the 
proceeds  thereof  paid  to  the  Provincial  Treasurer,  shall  receive  the 
amount  of  such  proceeds  from  the  Provincial  Treasurer,  upon  a  war- 
rant to  be  issued  by  the  Lieutenant-Governor,  after  sufficient  proof 
that  the  person  claiming  is  entitled  to  the  same.  C.  S.  L.  C,  c.  66,  ss. 
3  and  5. 

8548*  If  any  dispute  arise  between  the  claimant  of  such  articles 
and  the  person  in  whose  possession  they  are,  either  with  respect  to 
the  legality  of  the  claim,  or  with  respect  to  the  amount  charged  for 
storage,  wharfage,  and  other  expenses  thereon,  the  same  shall  be 
determined  in  a  summary  way  before  a  justice  of  the  peace,  within 
four  days  after  application  made  to  him  for  that  purpose  by  either  of 
the  parties. 

The  costs  shall  in  no  case  exceed  in  the  whole  the  sum  of  two 
dollars,  and  are  paid  by  the  party  against  whom  such  decision  is 
given,  and  in  default  of  payment,  are  levied  by  distress  and  sale  of 
the  goods  and  effects  of  such  party,  under  a  warrant  signed  by  any 
justice  of  the  peace.     C.  S.  L.  C,  c.  66,  s.  6. 

II. — PENALTIES   AGAINST  HOLDERS   OF  SUCH   GOODS. 

flKI40.  Every  holder  of  unclaimed  articles,  who  neglects  to  com- 
ply with  the  foregoing  provisions,  shall  incur  a  penalty  not  exceeding 
one  fourth  of  the  appraised  value  of  the  goods  detained,  one  half  of 
which  shall  belong  to. Her  Majesty  and  the  other  to  the  informer. 

Such  penalty  may  be  sued  for  and  recovered  before  any  justice 
of  the  peace  for  the  district,  on  the  oath  of  one  or  more  credible  wit- 
nesses, other  than  the  informer  ;  and,  in  default  of  immediate  pay- 
ment, shall  be  levied  with  costs,  by  distress  and  sale  of  the  offender's 
goods  and  chattels,  under  a  warrant  signed  by  any  justice  of  the 
peace.     C.  S.  L.  C,  c.  66,  s.  4. 
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SECTION   VIII. 
PROVISIONS   IN   CONNECTION   WITH  CHAPTER   THIRD   OF   BOOK   THIRD. 

OF  OFFENCES  AND  QUASI-OFFENCES. 
(Article  1053  and  following.) 

DAMAGE  TO   PROPERTY. 

§  1 — Declaratory. 

0550*  This  section  does  not  in  any  manner  affect  the  powers 
and  duties  of  municipal  councils,  whether  local  or  county,  except  in 
SO  far  as  expressly  enacted  therein,  C.  S.  L.  C,  c.  26,  s.  1  ;  M.  C.  art. 
1086 ;  40  v.,  c.  29. 

§  2. — Trespass  on  the  Property  of  others  and  Damages  caused  thereto, 

SS51*  Except  in  the  discharge  of  any  duty  imposed  by  law,  no 
person  shall  enter  upon  or  pass  over  the  land  or  beach  land  belonging 
to  any  person  or  corporation,  without  permission  of  the  owner  or  his 
representative,  under  penalty  of  a  fine  of  not  less  than  one,  or  more 
than  six  dollars. 

2.  It  shall  be  lawful,  nevertheless,  to  make  use  of  any  river  or 
water-course,  ditch,  drain  or  stream,  in  which  one  or  more  persons 
are  interested,  and  the  banks  thereof,  for  the  conveyance  of  all  kinds 
of  lumber,  and  for  the  passage  of  all  boats,  ferries  and  canoes,  subject 
to  the  charge  of  repairing,  as  soon  as  possible,  all  damages  resulting 
from  the  exercise  of  such  right,  and  fidl  fences,  drains  or  ditches 
damaged. 

3.  The  proprietor,  or  his  representative  or  servant,  may  arrest 
without  warrant  any  person  in  the  act  of  contravening  this  article, 
and  bring  him  or  cause  him  to  be  brought  forthwith  before  a  justice 
of  the  peace.     C.  S.  L.  C,  c.  26,  ss.  2  and  45  ;  24  V.,  c.  30,  s.  20. 

S5S2.  Whosoever  during  the  day,  upon  the  land  or  beach  be- 
longing to  any  other  person  or  corporation,  leaves  any  gate  open, 
takes  down,  cuts,  breaks,  removes  or  damages  any  fence,  cuts  or  des- 
troys any  hedge,  cuts,  shatters,  breaks  down,  removes  or  damages  any 
tree,  shrub,  or  plant,  removes  any  canoe,  craft,  ferry  or  boat,  from  the 
bank  of  any  river  or  other  place,  or  bums  or  removes  from  such  pro- 
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perfcy  any  wood,  shall  incur  a  penalty  of  not  less  than  one  or  more 
than  six  dollars  ;  if  such  offence  be  committed  during  the  night,  the 
penalty  shall  be  doubled  ;  and,  in  either  case,  the  offender  may  be  also 
condemned  to  the  payment  of  damages, 

2  Any  person,  who  has  pulled  down  or  removed  any  part  of  a 
fence,  or  who  is  found  upon  any  land  or  beach  land,  highway  or.  road 
having  in  his  possession  any  part  of  the  materials  of  any  fence,  may 
be  arrested  without  any  warrant,  either  by  the  owner  or  one  of  his 
servants,  or  by  any  person  cognizant  of  the  offence,  and  brought 
before  any  justice  of  the  peace  who  may  imprison  him,  with  a  view  to 
further  examination,  for  any  period  not  exceeding  twenty-four  hours, 
or  admit  him  to  bail  if  he  can  furnish  it  to  his  satisfaction. 

3.  The  person  so  arrested,  may,  however,  arrange  with  the 
proprietor  or  complainant,  and  may  be  discharged  upon  payment  of 
all  costs,  damages  and  penalties  theretofore  incurred.  C.  S.  L.  C,  c. 
26,  s.  3  ;  24  V.,  c.  30,  s.  20. 

SSS3*  Any  person,  found  either  in  a  forest  reserved  chiefly  for 
fire-wood  or  for  the  making  of  sugar  or  for  other  purposes,  or  on  any 
road  in  its  vicinity,  and  having  in  his  possession  any  tree  or  part  of  a 
tree,  who,  on  being  thereunto  required  by  any  person  having  a  right 
of  property  or  the  right  to  cut  wood  in  any  such  forest  or  part  there- 
of whether  divided  or  undivided,  or  by  any  one  acting  on  behalf  of 
such  person  or  by  any  keeper  of  such  forest  or  part  thereof,  refuses 
to  give  a  satisfactory  account  of  the  manner  in  which  he  became 
possessed  of  any  such  tree  or  part  of  a  tree,  may  be  brought,  by  the 
party  interrogating  him,  before  any  justice  of  the  peace  ;  and  if  such 
person  do  not  satisfy  the  justice  that  he  came  lawfully  by  the  said 
tree  or  part  of  a  tree,  he  shall,  on  conviction  by  such  justice,  forfeit 
and  pay,  over  and  above  the  value  of  such  tree  or  part  of  a  tree  so 
found,  any  sum  not  exceeding  eight  dollars. 

Such  fine  shall  form  part  of  the  building  and  jury  fund  for  the 
district  in  which  it  is  imposed. 

2.  The  provisions  of  articles  5561,  5562  and  5563  of  these  Revised 
Statutes  shall  not  apply  to  complaints,  suits  and  penalties  under  this 
article.     C.  S.  L.  C,  c.  26,  s.  41. 

§  3. — Obstructions  upon  Lands. 

SSS'l*  If  any  description  of  timber  or  wood  of  any  kind  be 
carried  in  any  manner  whatever  upon  the  beach  of  any  lake  or 
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floatable  or  navigable  stream  or  upon  the  land  adjoining,  and  remain 
there  until  the  first  day  of  June,  the  owner  or  occupant  of  such  land 
or  beach  may  then  cause  such  timber  to  be  hauled  up  and  deposited 
in  a  place  of  safety. 

2.  Such  owner  or  occupant  shall  then  give  public  notice,  in 
accordance  with  the  provisions  of  the  Municipal  Code,  that  such 
timber  (describing  the  same  and  any  marks  thereon)  has  been  found 
upon  his  land  or  beach,  that  it  is  in  such  a  place  and  that  if  the 
expenses  incurred  for  the  publication  of  the  notice  and  in  hauling  the 
timber  to  such  place  and  the  damages,  if  any,  are  not  paid  before  such 
a  day  and  before  the  sale,  such  timber  will  be  publicly  sold  by  the 
road  or  rural  inspector  to  the  highest  bidder. 

3.  The  proceeds  of  the  sale  shall  be  applied  to  the  payment  of  all 
expenses  cind  damages  occasioned  by  such  timber,  and  if  there  be  any 
surplus,  it  shall  be  handed  over  to  the  secretary-treasurer  of  the 
municipality,  in  which  the  timber  was  found,  and,  if  there  be  no  such 
municipality,  then  to  the  secretary-treasurer  of  the  county  munici- 
pality to  form  part  of  the  funds  in  his  hands,  if,  within  the  period 
of  one  year  from  the  sale  of  such  timber,  the  surplus  arising  from 
such  sale  be  not  claimed  by  the  owner  of  the  timber  or  his  represent- 
ative. C.  S.  L  C,  c.  26,  ss.  13,  43  and  45  ;  M.  C,  204  and  following, 
and  365. 

§  4. — ObstrtLctions  in  Rivera  and  Streams. 

55S5*  Whoever  throws  into  any  river,  rivulet,  or  water-course 
in  the  Province  any  slabs,  bark,  waste  stuff,  or  other  refuse  of  any 
saw-mill,  (except  saw-dust)  or  any  stumps,  roots,  or  waste  timber,  and 
allows  the  same  to  remain  in  and  to  obstruct  such  river,  rivuh  t,  or 
water-course,  shall  thereby  incur,  over  and  above  all  damages  arising 
therefrom,  a  penalty  not  exceeding  two  dollars,  and  not  less  than  one 
dollar,  for  every  day  during  which  such  obstruction  remains  therein 
after  he  is  required  by  the  person  interested  to  remove  the  same.  C. 
S.  L.  C,  c.  26,  s.  14. 

§  6. — Noxious  Weeds. 

IISS6*  Any  person  may,  by  special  notice,  require  any  owner, 
occupant  or  holder  of  any  land  or  common^  not  actually  under  seed, 
to  cut  and  destroy,  between  the  twentieth  of  June  and  the  first  of 
August,  the  daisies,  thistles,  wild  endive,  chicory,  celadine  and  all 
other  noxious  weeds  weeds  or  plants  considered  as  such,  growing  on 
the  said  land  or  common. 
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2  In  case  of  refusal  or  neglect,  any  justice  of  the  peace  may, 
eight  days  after  notice  has  been  given,  condemn  the  delinquent,  upon 
complaint  supported  by  the  oath  of  one  credible  witness,  other  than 
the  complainant,  or  upon  the  confession  of  the  paity  prosecuted,  to  a 
penalty  of  forty  cents  for  every  day  he  so  refuses  or  neglects,  over 
and  abov^  the  costs  and  charges  incurred  in  obtaining  such  judgment, 
and  such  judgment  shall  be  rendered  in  a  summary  manner. 

3.  Any  person  who  scatters,  or  causes  to  be  scattered  the  seeds 
of  weeds,  to  the  prejudice  of  another  person,  shall  incur  a  penalty  of 
not  less  than  one  or  more  than  eight  dollars. 

4.  Any  person  may,  after  special  notice,  compel  his  neighbor  to 
pull  up  wild  mustard,  even  in  a  sown  field,  so  soon  as  it  flowers,  under 
the  penalty  mentioned  in  the  preceding  paragraph.  C.  S.  L,  C,  c.  26, 
8.  16. 

SS57.  The  special  notice  required  by  this  section  shall  be  given 
during  eight  days,  and  either  in  writing,  or  vivd  voce,  before  two 
witnesses,  whose  evidence  shall  be  proof  thereof. 

2.  If  the  notice  be  given  in  writing,  it  shall  not  be  necessary  to 
adopt  any  particular  form  ;  it  shall  suffice  that  the  purport  of  the 
notice  be  set  forth  in  an  intelligible  manner  ;  that  the  notice  be  dated 
and  attested  before  two  witnesses  or  a  notary,  if  the  person  giving  it 
be  unable  to  sign  it ;  and  that  it  mention  the  official  capacity,  if  any, 
of  the  signer.     C.  S.  L.  C,  c.  26,  s.  44. 

§  6. — Vicious  dogs, 

5SS8*  Any  justice  of  the  peace,  upon  a  complaint  made  to  him 
that  a  dog  is  vicious  or  supposed  to  be  attacked  by  hydrophobia,  or 
is  in  the  habit  of  attacking  persons,  or  animals  at  large  or  in  harness, 
without  the  limits  of  its  master's  property,  may,  after  hearing  the 
parties  in  a  summary  manner,  and,  if  convinced  that  the  complaint  is 
well  founded,  condemn  the  proprietor  or  possessor  of  such  dog  to 
cause  it  to  be  confined  for  a  period  of  forty  days,  or  may  order  such 
dog  to  be  killed,  with  costs  against  such  owner  or  possessor. 

2.  If  the  owner  or  possessor  of  such  dog  permit  it  to  go  at  lai^e, 
or  fail  to  kill  it,  in  contravention  of  the  order  of  the  justice,  such 
owner  or  possessor  shall  incur  a  penalty  of  not  more  than  one  dollar 
per  diem, 

3.  If  it  be  proved  that  the  dog  has  bitten  any  person  outside  the 
limits  of  its  master's  property,  and  that  the  dog  is  vicious,  the  justice 
of  the  peace  shall  condemn  the  owner  or  possessor  to  kill  it. 
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4.  It  shall  nevertheless  be  lawful  to  kill  any  dog  which,  without 
the  limits  of  its  master's  property,  pursues  or  is  known  to  pursue  and 
strangle  sheep,  or  to  make  a  complaint  to  a  justice  of  the  peace,  who 
shall  condemn  the  owner  to  kill  such  dog  and  to  pay  the  costs,  upon 
the  testimony  of  one  credible  person,  without  prejudice  to  any  claim 
for  damages  caused  by  the  loss  of  the  sheep.     C.  S.  L.  C,  c.  26,  s.  12. 

§  7. — Animals  affected  by  Contagious  Diseases, 

S5S9*  Any  person  may  by  special  notice  call  upon  any  pro- 
prietor or  owner  of  any  sheep  or  other  domestic  animals,  attacked  or 
affected  with  scab  or  other  contagious  disease,  to  seclude  and  keep 
apart  such  sheep  or  other  animals. 

Such  notice  may  be  given  verbally  to  such  proprietor  or  owner  by 
the  complainant,  by  speaking  to  any  reasonable  person  in  any  house 
built  upon  the  land  on  which  such  animals  are,  or  at  the  domicile  of 
the  person  who  has  received  such  animals  to  pasture,  by  speaking  to 
him  personfiJly,  or  to  any  reasonable  member  of  his  family.  C.  S.  L. 
C,  c.  26,  s.  7,  §  2,  and  s.  44 ;  29-30  V.,  c.  33,  s.  1. 

5S60*  In  case  of  refusal  or  neglect,  a  justice  of  the  peace  may, 
after  notice  given,  condemn  the  offender,  on  complaint  verified  by  the 
oath  of  one  credible  witness  other  than  the  complainant,  or  on  the 
confession  of  the  party  prosecuted,  to  a  fine  of  fifty  cents  for  each  day 
he  shall  so  refuse  or  neglect  to  seclude  or  keep  apart  any  such  animal 
so  affected  with  scab  or  other  contagious  disease,  in  addition  to  the 
costs  of  obtaining  such  judgment;  and  any  such  judgment  shall  be 
rendered  in  a  summary  manner.  29-30  V.,  c.  33,  s.  2.  See  R.  S.  C, 
c.  69.   ' 

§  8. — Suits  and  penalties, 

5S61«  Actions  and  proceedings  taken  in  virtue  of  this  section, 
if  not  otherwise  provided,  shall  be  brought  or  taken  before  one  or 
more  justices  of  the  peace. 

Such  justices  of  the  peace  shall  only  have  jurisdiction,  when  they 
reside  in  the  county  in  which  the  offence  has  been  committed. 

2.  All  suits  for  penalties  or  damages  must  be  commenced  within 
three  months  after  the  commission  of  the  offence  on  which  they  are 
founded.    C.  S.  L.  C,  c.  26.  s.  38. 

5562*  Any  penalty  for  contravening  the  provisions  of  this 
section,  the  amount  of  which  is  not  therein  fixed,  shall  be  not  less 
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than  one  or  more  than  eight  dollars,  and  may  be  sued  for,  recovered 
and  made  payable  in  the  same  manner  as  the  penalties  expressly 
fixed. 

2.  Any  person  condemned  to  pay  a  penalty  or  damages  and  costs, 
as  the  case  may  be,  and  who  does  not  pay  the  same  within  fifteen 
days  after  judgment,  may  be  punished  by  imprisonment  for  a  period 
not  exceeding  thirty  days,  if  the  person  have  no  goods,  moveables  or 
effects,  and  this  fact  be  proved  to  the  satisf suction  of  the  justice  of  the 
peace  by  the  return  of  the  person  charged  with  the  warrant  of  dis- 
tress.    C.  S.  K  C,  c.  26,  s.  40 ;  24  V.,  c.  30,  s.  2  ;  29-30  V.,  c.  33,  s.  3. 

SS68*  All  penalties  and  damages  imposed  by  this  section  may 
be  sued  for  and  recovered  summarily  by  one  and  the  same  action 
against  the  same  person  (if  not  otherwise  provided),  upon  the  oath  of 
one  credible  person,  other  than  the  party  complaining,  or  upon  the 
confession  of  the  person  sued,  and  the  amount  may  be  levied  with  the 
costs,  by  a  warrant  under  the  hand  and  seal  of  the  justice  of  the 
peace,  and  by  seizure  and  sale  of  the  moveable  effects  of  the  offending 
party. 

2.  One  half  of  the  penalty  shall  belong  to  the  party  informing, 
and  the  other  to  the  municipality  within  the  limits  of  which  the 
offence  has  been  committed,  unless  it  is  otherwise  provided. 

If,  however,  the  party  informing  or  suing  be  a  road  or  rural 
inspector,  the  penalty  shall,  in  that  case,  go  to  the  local  municipality 
in  which  the  offence  has  been  committed. 

3.  Any  road  or  rural  inspector  may,  in  his  quality  of  inspector, 
sue  for  all  infractions  of  the  provisions  of  this  section,  unless  it  is 
otherwise  provided,  and  he  shall  have  the  same  rights  and  privileges 
as  any  informer  or  party  complaining  for  the  recovery  of  his  costs, 
expenses  or  other  claims. 

4.  Whoever  refuses  or  neglects,  when  required,  to  fulfill  (jsic.)  the 
duties  imposed  upon  him  by  this  section,  shall  incur  a  penalty  of  one 
dollar  for  each  time  he  so  refuses  or  neglects  to  act.  C.  S.  L.  C,  c  26, 
a  39. 

5S64*  If  the  person  contravening  the  provisions  of  this  section 
is  a  stranger,  or  has  no  real  property  in  the  parish  or  township,  and 
hsiS  no  means  of  paying  the  fine,  damages  and  costs  of  conviction,  the 
justice  of  the  peace  may  order  that  the  defendant  be  confined  in  a 
place  of  security  until  the  return  of  the  writ  of  seizure,  or  until  he 
shall  produce  sufiicient  security,  as  provided  by  the  law  respecting 
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sommary  proceedings  before  justices  of  the  peace.     C.  S.  L.  C,  c.  26, 
8.  4. 

§  9. — Appeals. 

S565*  An  appeal  lies  from  any  judgment  rendered  in  virtue  of 
this  section  to  the  Circuit  Court,  either  of  the  disti-ict  or  county  in 
which  the  judgment  was  rendered,  or  in  any  of  the  counties  adjacent 
to  such  county  or  district.     24  V.,  c.  30,  s.  1.  / 

55tttt*  No  such  judgment  shall  be  executory  until  the  expira- 
tion of  fifteen  days  after  the  date  thereof,  and  in  the  course  of  the 
said  fifteen  days  the  party  intending  to  appeal  shall  give  a  simple 
notice  of  his  intention  to  the  justice,  or  one  of  the  justices  of  the 
peace,  or  to  the  clerk  of  the  said  justices  of  the  peace,  or  of  the  court 
by  which  such  judgment  was  rendered.     24  V.,  c.  30,  s.  2. 

S567*  Within  fifteen  juridical  days  next  after  the  rendering  of 
the  judgment,  the  appellant  shall  give  security  before  the  clerk  of  the 
court  to  which  he  intends  appealing,  that  the  appellant  will  effective- 
ly prosecute  the  said  appeal,  and  will  satisfy  the  judgment  and  pay 
the  damages  and  costs  in  case  the  appeal  is  not  prosecuted,  or  the 
judgment  appealed  from  is  confirmed.     24  V.,  c.  30,  s.  3. 

S568.  The  surety  shall  justify  his  sufficiency  to  at  least  the 
sum  of  one  hundred  doUcurs  upon  oath  before  the  clerk,  who  may  make 
any  examination  or  put  any  question  necessary  for  that  purpose.  24 
v.,  c.  30,  s.  4. 

S569*  The  security  bond  may  be  in  the  form  number  one,  an- 
nexed to  this  section,  or  in  any  analogous  form.  24  V.,  c.  30,  s.  5. 

S570*  The  clerk  shall  deliver  a  copy  of  the  security  bond  to  any 
one  requiring  the  same,  and  any  copy  certified  by  him  as  a  true  copy, 
shall  be  authentic.  24  V.,  c.  30,  s.  6. 

5571*  Within  the  said  fifteen  days,  the  appellant,  after  having 
given  the  prescribed  security,  may  obtain  from  the  clerk  of  the  Cir- 
cuit Court  in  which  the  appeal  is  brought,  a  writ  of  appeal,  under  the 
seal  of  the  said  court,  signed  by  the  clerk  and  setting  forth  that  the 
appellant  deems  himself  aggrieved  by  the  judgment  appealed  from, 
and  ordering  the  justice  or  justices  of  the  peace  or  the  court  to  trans- 
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mit  ail  the  documents,  proceedings,  and  papers  forming  the  record,  or 
contained  in  any  register  and  relating  to  the  cause. 

The  absence  of  the  seal  of  the  court  shall  not  invalidate  the  writ. 
24  v.,  c.  30,  s.  7. 

5572*  The  writ  shall  be  returnable,  in  term  or  in  vacation, 
within  fifteen  days  from  its  date,  and  a  duplicate  thereof  shall  be 
served  five  days  at  least  before  the  return  day,  upon  the  respondent 
or  his  advocate  and  also  upon  the  clerk  of  the  justice  or  justices  of  the 
peace,  or  of  the  court,  by  whom  the  judgment  appealed  from  shall 
have  been  rendered ;  and  thereupon  it  shall  be  the  duty  of  the  said 
justices  and  of  the  said  clerk  to  transmit  the  said  record  forthwith 
and  not  later  thein  the  day  fixed  for  the  return  of  the  said  writ,  to  the 
clerk  of  the  Circuit  Court  in  which  the  appeal  shall  have  been  brought, 
with  a  certificate  signed  and  sealed  by  one  justice  at  least,  or  by  the 
clerk,  certifying  that  the  documents  transmitted  are  all  the  documents 
relating  to  the  cause.     24  V.,  c.  30,  s.  8. 

5578*  The  writ  may  be  in  the  form  number  two,  annexed  to 
this  section,  or  in  any  form  to  the  like  effect.     24  V.,  c  30,  s.  9. 

5574*  On  the  return  day  of  the  writ  of  appeal,  or  on  the  fol- 
lowing day,  each  party  or  his  attorney  shall  file  an  appearance,  and 
at  any  time  after,  on  the  inscription  for  hearing  by  either  party,  one 
day's  notice  of  which  in  term,  and  three  days  of  which  in  vacation, 
shall  have  been  given  to  the  opposite  party,  the  appeal  shall  be  heard 
for  all  purposes  whatsoever  and  decided  summarily.  And  no  new 
evidence  shall  be  adduced.     24  V.,  c.  30,  s.  10. 

5575*  The  Circuit  Court  shall  adjudge  the  costs  on  such  ap- 
peal ;  and  if  the  judgment  appealed  from  be  fully  confirmed,  it  shall 
order  that  the  record  be  remitted  to  the  justice  or  justices  of  the  peace 
or  court  who  shall  have  pronounced  the  judgment  or  conviction. 

Such  remission  shall  be  effected  by  the  clerk  of  the  Circuit  Court, 
who  shall  annex  to  the  record  a  copy  of  the  judgment  of  the  said 
court  and  a  certificate  of  the  costs  allowed  on  the  said  appeal,  and 
the  said  costs  shall  be  levied  by  the  same  means,  and  in  the  same 
manner  in  which  the  judgment  of  the  justice  or  justices  of  the  peace, 
or  of  the  court  below,  is  carried  into  effect  a<2cording  to  law.  24  V., 
c.  30,  s.  11. 

5576*  If,  on  the  other  hand,  the  said  judgment  be  modified  or 
set  aside,  in  whole  or  in  part,  the  record  and  proceedings  on  the  judg- 
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ment  appealed  from,  and  any  pi*oceedings  upon  the  appeal,  shall  re- 
main to  form  part  of  the  records  of  the  Circuit  Court,  by  which  and 
under  the  authority  of  which,  whatever  shall  have  been  adjudged, 
ordered,  confirmed,  modified  or  amended  by  the  judgment  of  the  said 
court  shall  be  carried  into  efiect,  and  that  by  the  same  means  and  in 
the  same  manner  as  the  judgment  appealed  from  might  itself  have 
been  carried  into  effect.     24  V.,  c.  30,  s.  12. 

5577*  Any  appellant  who  shall  have  neglected  to  cause,  the 
writ  of  appeal  above  mentioned  to  be  served  as  aforesaid,  or  who, 
having  caused  it  to  be  served,  shall  fail  effectually  to  prosecute  the 
said  appeal,  shall  be  deemed  to  have  abandoned  the  said  appeal,  and 
upon  application  of  the  respondent,  the  Circuit  Court  shall  declare 
forfeited  all  the  rights  and  claims  founded  on  the  said  appeal,  and 
shall  allow  costs  to  the  respondent  and  shall  order  that  the  record, 
(if  transmitted,)  be  sent  back  to  the  court  or  judge  below  ;  and  if  the 
record  has  not  been  transmitted,  then  upon  production  of  the  notice 
of  appeal  or  writ  of  appeal,  the  said  respondent  shall  obtain  such 
costs  as  the  court  may  adjudge.     24  V.,  c.  30,  s.  18. 

5578.  The  execution  of  the  judgment  against  the  party  con- 
demned shall  not  deprive  the  party,  who  shall  have  succeeded,  of  his 
recourse  against  the  sureties  for  the  whole  or  any  part  of  the  costs  of 
the  appeal  remaining  unpaid,  to  the  payment  of  which  every  surety 
shall  be  bound,  under  the  penalty  of  seizure  and  execution,  in  the 
same  manner  and  to  the  same  degree  as  the  principal  parties.  24  V. 
c.  30,  s.  14. 

5579.  No  judgment  rendered  in  virtue  of  this  section  shall  be 
contested  or  set  aside  by  writ  of  certicn^ari.     24  Y.,  c.  30,  s.  15. 


FORM  No  1. 


Canada  \ 

Province  of  Quebec       [ 


District  of  or  I  IN  the  CIRCUIT  COUET 

County  of  J 

Whereas  in  a  cause  (or  matter)  between  A.  B.,  plaintiff  or  com- 
plainant, and  C.  D.,  defendant,  judgment  was  rendered  on  or  about 
the  day  of  ,  at  ,  in  the  distrirt  c* 


u 
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or  county  of,  ,  by  ,  and  the  said  C.  D.,  {or  A-  B.,) 

desires  to  appeal  from  the  said  judgment. 

Be  it  known,  that  on  this  day  the  day  of 

,  in  the  year  ,  appeared  before  me,  C. 

K,  Clerk  of  the  said  Circuit  Court,  at  ,  in  the  said  district 

of  ,  or  county  of  H.  P.,  (quality  and 

residence),  who,  after  having  justified  his  sufficiency  on  oath  as 
required  by  law,  became  surety  that  the  said  appellant  would  effec- 
tively prosecute  the  said  appeal  and  satisfy  the  judgment,  and  also 
pay  the  damages  and  costs  in  case  the  said  appeal  is  not  proceeded 
with,  or  in  case  the  said  judgment  is  confirmed  ;  failing  all  which, 
the  said  surety  binds  himself  towards  the  proper  parties  to  pay  and 
discharge  whatever  amount  may  be  required  by  law. 

And  the  above  having  been  read  to  him,  the  said  surety  has 
signed  (or  declared  that  he  is  unable  to  sign.) 

« 

Taken,  acknowledged  and  sworn  before' 
me,  the  said  clerk,  at  the  said 
on  the  day  and  year  secondly  above 
mentioned. 

C.  E. 
O.  0. 0. 
24  V  ;  c.  30,  Form  No  1. 


FORM  No,  2. 

Canada 
Province  of  Quebec       ,  ,^,  ^„„  ^^^^..^  «^,r«« 

District  of  or\  ^N  ™=  ^^^^^"^  ^^^^^- 

County  of 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith  : 
To  (numes  of  the  justice  or  justices  of  the  peace,) 

Whereas  in  a  cause  (o?'  matter)  by  you  decided  on  or  about  the 
day  of  ,  at  ,  in  the  county  of  ,  in  the 

district  of  ,  between 

A.B. 

Plaintiff  (or  Complainant,) 
and 
C.  D. 

Defendant, 


I . 
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The  said  C.  D.,  {or  A.  B.,)  deems  himself  aggrieved  by  the  said  judg- 
ment, and  has  provided  the  securities  required  by  law — We  command 
you,  and  each  of  you,  to  transmit  all  the  documents,  proceedings  and 
papers  composing  the  record  or  contained  in  the  registers  and  relating 
to  the  said  cause,  to  our  Circuit  Court  in  and  for  the  district  of 
{or  county  of  ),  at  ,  on  or  before  the  day  of 

,  that  good  and  speedy  justice  may  be  done  in  the  said 
matter. 

In  testimony  whereof,  We  have  caused  the  Seal  of  our  said 
Court  to  be  affixed  hereto,  at  ,  the  day  of  in  the 

year  of  Our  Lord,  one  thousand  eight  hundred  and 

C.  E. 
Clerk  of  the  said  Circuit  Court 
24  v.,  c.  30,  Form  No.  2. 

SECTION  IX. 

PROVISIONS  IN  CONNECTION  WITH  CHAPTER  FIRST   OF  TITLE  FOURTH  OF 

BOOK  THIRD. 

OP  MARKIAGB  COVENANTS  AND  OP  THE  EFFECT  OP  M AREI AGE 
UPON  THE  PEOPERTT  OP  THE  CONSORTS. 

(Article  1265.) 

LIFE  INSURANCE  BY  HUSBANDS  AND  PARENTS. 

§  1. — DecUiratoi^. 

5580*  Nothing  contained  in  this  section  shall  be  held  or  con- 
strued to  restrict  or  interfere  with  any  right  otherwise-  allowed  by 
law  to  any  person  to  effect  or  transfer  a  policy  for  the  benefit  of  a 
wife  or  children,  nor  shall  it  apply  to  insurance  made  in  favor  of  or 
transferred  to  any  wife  under  her  marriage  contract.  41-42  V.,  c.  13, 
&  29. 

§  2. — In  whose  favor  swch  InsvAunce  may  be  effected, 

5581*  It  is  lawful  for  any  husband  : 
Ok  To  insure  his  life  ;  or 

b.  To  appropriate  any  policy  of  insurance  held  by  himself  on  his 
life ; 

For  the  benefit  of  his  wife  ;  or 
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For  the  benefit  of  his  wife  and  their  children  generally  ;  or 
For  the  benefit  of  his  wife  and  his,  her  and  their  children  gener- 
ally ;  or 

For  the  benefit  of  his  wife  and  his  or  her  children  generally  ;  or 
For  the  benefit  of  his  wife  and  one  or  more  of  his,  her,  or  their 
children  ; 

5.  And  for  any  father  or  any  mother  ; 

a.  To  insure  his  or  her  life  ;  or 

b.  To  appropriate  any  policy  of  insurance  held  by  himself  on  his 
life,  or  by  herself  on  her  life. 

For  the  benefit  of  his  or  of  her  children  or  of  one  or  more  of 
them.    41-42  V.,  c.  13,  ss.  2  and  5. 

§  3. — Mode  of  effecting  Insurance. 

5582*  The  insurance  mentioned  in  the  preceding  article  may  be 
effected  either  for  the  whole  term  of  the  life  of  the  person  whose  life 
is  insured,  or  for  any  definite  period  ;  and  the  sum,  insured  may  be 
made  payable  upon  the  death  of  such  person  or  upon  his  or  her 
surviving  a  specified  period  not  less  than  ten  years.  41-42  V.,  c.  13,  s.  3 

5588*  The  premium  for  such  insurance  may  be  payable  during 
the  whole  life  of  the  person  whose  life  is  insured,  or  during  any 
period,  not  less  than  ten  years  ;  and  the  same  may  be  paid  by  yearly, 
half-yearly,  quarterly  or  monthly  payments,  41-42  V.,  c.  13,  s.  4. 

§  4. — Appropriation  of  Policy. 

5S84*  The  appropriation  of  the  policy  mentioned  in  article 
5581  is  made  by  a  declaration  in  writing  endorsed  upon,  or  referring 
and  attached  to  the  policy  appropriated. 

A  duplicate  of  the  declaration  must  be  filed  with  the  company 
which  issued  the  policy,  and  a  note  of  the  filing  of  such  duplicate 
must  be  endorsed  by  the  company  on  the  policy  or  on  the  declaration. 
41-42  v.,  c.  13,  s.  6. 

5S8S*  Such  insurance  may  be  effected  and  such  declaration  of 
appropriation  may  be  made  by  a  married  woman  without  the  author- 
ization of  her  husband.    41-42  Y.,  c.  13,  a  7. 
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§  5. — Apportioning  of  Insurance. 

SS86.  When  the  insurance  is  effected  or  the  appropriation  is 
made  for  the  benefit  of  more  than  one  person,  the  liusband,  father  or 
mother  whose  life  is  insured  may,  in  the  application  and  policy,  or  in 
the  declaration  of  appropriation,  apportion  the  amount  of  the  insurance 
money  as  he  or  she  may  deem  proper.     41-42  V.,  c.  13,  s.  8. 

SS97*  When  no  apportionment  is  made,  the  {Parties  interested 
share  in  the  insurance  as  follows  : 

1.  If  the  insurance  is  for  the  benefit  of  a  wife  and  the  children 
issue  of  her  marriage  with  the  person  whose  life  is  insured,  one  half 
for  her  and  the  other  half  for  their  children,  who  subdivide  equally  ; 

2.  If  for  the  benefit  of  a  wife  and  her  children,  one  half  for  the 
wife  and  the  other  half  for  her  children  (whether  issue  of  the  same 
or  of  different  marriages,)  who  subdivide  equally  ; 

3.  If  for  the  benefit  of  a  wife  and  her  husband's  children,  one 
half  for  the  wife  and  the  other  half  for  the  children  of  her  husband, 
(whether  issue  of  the  same  or  of  different  marriages,)  who  subdivide 
equally  ; 

4.  If  for  the  benefit  of  a  wife  ajid  her  husband's  and  her  own 
children,  one  half  for  the  wife  and  the  other  half  for  his  children  and 
for  her  children  (whether  issue  of  their  or  of  other  marriages,)  such 
children  subdividing  equally  ; 

5.  If  for  the  benefit  of  a  wife  and  one  or  more  children  specified 
by  name,  one  half  for  the  wife  and  the  other  half  for  such  child,  or 
for  such  children,  who  subdivide  equally  ; 

6.  If  for  the  benefit  of  children  only  generally,  equally  between 
the  children  of  the  parent  whose  life  was  insured,  (whether  issue  of 
the  same  or  different  marriages)  ; 

7.  If  for  the  benefit  of  several  children  specified  by  name,  equally 
between  them.    41-42  V.,  c.  13,  s.  9. 

5598*  When  any  child,  specified  by  name  or  included  generally, 
predeceases  the  person  whose  life  is  insured,  the  descendants  of  such 
predeceased  child  take  his  or  her  share  by  representation.  41-42  V., 
c.  13,  s.  10. 

SSH9m  When  the  insurance  is  effected  or  the  appropriation  is 
made  without  apportionment  in  favor  of  several  children,  whether  it 
be  jointly  with  a  wife  or  in  favor  of  children  alone,  if  any  of  such 
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children  predecease  the  person  whose  life  is  insured,  without  issue, 
accretion  takes  place  in  favor  of  the  surviving  children. 

When  the  insurance  effected  or  appropriation  made  without 
apportionment  is  in  favor  of  a  wife  and  a  child  or  children,  if  the  wife 
predeceases  her  husband,  accretion  takes  place  in  favor  of  the  child 
or  children ;  and  if  the  child  or  all  the  children  predecease  the  hus- 
band, accretion  takes  place  in  favor  of  the  wife.     41-42  V.,  c.  13,  s.  11. 

§  6. — Revocation  of  benefits  conferred. 

5590*  It  shall  be  lawful  for  any  party  who  has  effected  an 
insurance  or  who  has  appropriated  a  policy  of  insurance,  for  the 
benefit  of  a  wife  or  of  a  wife  and  child  or  children,  or  of  a  child  or 
children,  at  any  time  and  from  time  to  time  thereafter,  to  revoke  the 
benefit  conferred  by  such  insurance  or  appropriation,  either  as  to  one 
or  more  or  as  to  all  of  the  persons  intended  to  be  benefited,  and  to 
declare  in  the  revocation  that  the  policy  shall  be  for  the  benefit  only 
of  the  persons  not  excluded  by  the  revocation,  or  for  the  benefit  of 
such  persons  not  excluded,  jointly  with  another  or  others,  or  entirely 
for  the  benefit  of  another  or  others  not  originally  named  or  benefited. 

Such  other  or  others  must  be  a  person  or  persons  for  whose 
benefit  an  insurance  may  be  effected  or  appropriated  under  these 
provisions.     41-42  V.,  c.  13,  s.  12. 

SS91*  Such  revocation  may  be  made  either  by  an  instiniment 
to  be  attached  to  the  policy  and  of  which  a  duplicate  must  be  filed 
with  the  company  which  issued  the  policy,  and  a  note  of  the  filing  of 
such  duplicate  must  be  endorsed  by  the  company  on  the  policy,  or  on 
the  instrument  retained,  or  by  will,  of  which,  after  the  party's  death, 
an  authentic  copy  must  be  signified  upon  the  company. 

In  default  of  such  duplicate  being  filed  or  of  such  copy  being 
signified,  the  company  will  be  validly  discharged  by  paying  the 
insurance  money  according  to  the  terms  and  directions  of  the  policy 
or  of  the  declaration,  or  of  a  previous  revocation.  41-42  V.,  c.  13, 
s.  13. 

§  7. — Reversion  of  the  Policy. 

flK592«  The  policy  reverts  to  the  insured  : 

1.  When  the  child  for  whose  benefit  it  was  effected  or  appro- 
priated or  the  surviving  child  for  whose  benefit  solely  it  exists,  dies 
without  issue,  before  the  person  insured, 
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2.  When  the  wife  for  whose  sole  benefit  ifc  exisfcs  either  by  the 
policy,  appropriation  or  revocation,  or  by  accretion,  predeceases  her 
husband  with  or  without  issue. 

The  benefit  of  any  share  in  an  apportionment  likewise  reverts  to 
the  insured  when  the  child,  to  whom  it  was  apportioned,  dies  without 
issue  before  the  insured  parent,  or  when  the  wife,  to  whom  it  was 
apportioned,  predeceases  her  husband  with  or  without  issue.  41-42 
v.,  c.  13,  s.  14. 

5593*  When  a  policy  reveiis  to  the  insured  in  whole  or  in  part, 
the  insured  may  deal  therewith,  in  so  far  as  it  so  reverts  as  if  the 
insurance  had  been  effected  and  been  always  held  for  his  own  benefit. 
41-42  v.,  c.  13,  s.  15. 

§  8. — Application  and  Payment  of  Policy, 

5594.  The  insurance  effected  in  the  cases  mentioned  in  the 
preceding  articles  may  be  made  payable  by  the  application  and  policy 
or  by  the  declaration  of  appropriation  or  by  a  revocation,  either  to 
the  parties  benefited  or  to  any  other  persons  as  trustees  for  the  parties 
benefited.     41-42  V.,  e.  13,  s.  16. 

5595.  When  no  trustees  are  appointed  by  the  application, 
policy,  or  by  the  declaration  of  appropriation  or  by  a  revocation,  it 
shall  be  lawful  for  any  person  whose  life  is  insured,  by  an  instrument 
to  be  attached  to  the  policy,  and  of  which  a  duplicate  must  be  filed 
with  the  company  which  issued  the  policy  and  its  filing  be  noted  by 
the  company  upon  the  instrument  retained,  or  by  will,  of  which  (after 
the  testator's  death)  an  authentic  copy  must  be  signified  upon  the 
company,  to  appoint  a  person  as  trustee  for  the  parties  benefited  or 
for  any  of  them.     41-42  V.,  c.  13,  s.  17. 

SS96*  When  the  person  whose  life  is  insured  dies  without 
having  appointed  trustees  for  any  minor  children  benefited  or  for  any 
benefited  persons  dis' qualified  from  exercising  their  rights,  the  pay- 
ment of  the  insurance  money  coming  to  such  minor  children  or 
disqualified  persons  shall  be  made  to  the  testamentary  executors  of 
such  insured  person,  who  shall  be  the  trustees  of  such  disqualified 
persons. 

In  case  the  trustees  or  the  executors  refuse  to  accept,  or  in  case 
the  person  whose  life  is  insured  die  intestate,  the  payment  is  made 
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to  the  tutor  of  the  minor  children  or  to  the  curator  of  the  disqualified 
persons. 

In  case  the  trustees  of  persons  in  the  exercise  of  their  rights 
should  refuse  to  accept,  the  payment  shall  be  made  to  such  benefited 
persons  themselves.     41-42  V.,  c.  13,  s.  18. 

5597.  The  payment  made  to  any  benefited  persons  not  dis- 
qualified from  exercising  their  rights,  to  any  trustees,  to  any  execu- 
tors, or  to  any  tutor  or  curator,  shall  be  a  valid  and  sufficient  dis- 
charge to  the  insurance  company  for  the  insurance  money  so  paid. 

The  company  shall  not  be  bound  to  see  to  the  investment  of  the 
money,  or  be  liable  for  the  subsequent  misapplication  thereof  by  any 
trustees,  executors,  tutors  or  curators.     41-42  V.,  c.  13,  s.  19. 

5598*  The  trustees  shall  pay  over  the  insurance  money  received 
for  persons  in  the  exercise  of  their  rights  to  such  persons  at  once,  if 
no  conditions  have  been  imposed,  as  to  such  payment,  by  the  insured, 
by  the  policy  itself,  by  the  declaration  of  appropriation  or  by  the 
terms  contained  in  a  deed  of  revocation. 

If  conditions  have  been  imposed,  the  trustees  shall  carry  out  the 
trust  and  administer  and  pay  over  the  insurance  money  in  accordance 
with  its  provisions. 

The  insurance  money  received  by  any  trustees,  executors,  tutors 
or  curators  for  minors  or  persons  disqualified  from  exercising  their 
rights,  shall  be  invested  by  the  parties  receiving  it  in  Dominion  or 
Provincial  debentures,  municipal  debentures  or  on  first  privilege  or 
hypothec  upon  real  estate,  with  power,  however,  to  such  trustees, 
testamentary  executors,  tutoi*s  or  curators,  from  time  to  time,  to  alter, 
vary  and  transpose  the  investments  held.     41-42  V.,  c.  13,  s.  20. 

§  9. — Application  of  Income  from  Insurance  Money. 

5599*  All  or  any  part  of  the  annual  income  arising  from  the 
investment  of  the  insurance  money  may  be  applied  towards  the 
maintenance  and  education  of  the  minor  children,  or  towards  the 
maintenance  of  the  persons  disqualified,  for  any  other  reason  than 
that  of  minority,  from  exercising  their  rights,  as  the  trustees,  testa- 
mentary executors,  tutors  or  curators  may  think  fit. 

When  all  the  annual  income  is  not  so  applied,  the  surplus  shall 
be  capitalized  >ind  invested  in  the  same  manner  as  the  insurance 
money  received.     41-42  V.  c.  13,  s.  21. 
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SAOO*  Unless  stipulations  or  conditions  have  been  imposed, 
which  must  be  carried  out,  the  investment  shall  be  transferred  by  the 
trustees,  testamentary  executors,  or  tutors  or  curators  : 

1.  In  the  case  of  a  minor,  to  himself  when  he  attains  majority. 

2.  In  the  case  of  a  person  disqualified,  for  any  other  reason  than 
that  of  minority,  from  exercising  his  rights,  to  himself  when  he 
regains  their  exercise,  or  to  his  heirs  when  he  dies  without  regaining 
their  exercise. 

It  shall,  nevertheless,  be  lawful,  should  the  trustees,  testamentary 
executors,  or  tutors  think  fit,  to  advance  the  insurance  money,  or  to 
dispose  of  the  investments  and  advance  the  proceeds  to  any  minor 
child  during  his  minority,  for  the  establishment,  advancement  or 
preferment  in  the  world,  or  for  the  settlement  in  marriage,  of  such 
child.     41-42  V.,  c.  13,  s.  22. 

§  10. — Paid  up  Policies. 

5601*  If  a  person  who  has  effected  or  appropriated  an  insurance 
for  the  benefit  of  a  wife,  or  of  a  wife  and  child  or  children,  or  of  a 
child  and  children  only,  finds  himself  unable  to  continue  to  meet  the 
premiums,  it  shall  be  lawful  for  him  to  surrender  the  policy  to  the 
company  which  granted  the  same,  and  to  accept,  in  lieu  thereof,  a 
paid-up  policy  for  such  sum  as  the  premiums  paid  may  represent,  and 
for  the  company  to  accept  such  surrender  and  grant  such  paid-up 
policy,  payable  at  the  time,  in  the  manner  and  for  the  benefit  of  the 
persons  mentioned  in  the  original  policy ;  and  the  share  of  each 
person,  when  more  than  one  are  benefited,  will  then  be  proportionately 
reduced.     41-42  V.,  c.  13,  s.  23. 

§  11. — Application  of  Profits  of  Policy. 

5602*  Any  person  having  effected  an  insurance  with  profits 
may  either  receive  the  same  for  his  own  benefit,  or  may,  from  time  to 
time,  either  apply  the  same  in  payment  or  reduction  of  premiums,  or 
direct  them  to  be  added  to  the  insurance  money ;  and  the  share  of 
each  person  when  more  than  one  are  benefited  will,  in  the  last  case, 
be  proportionately  increased. 

Profits,  accruing  after  a  policy  has  been  paid  up,  may  be  received 
by  the  insured  for  his  own  benefit,  or  may  be  added  to  the  insurance 
money ;  and  the  share  of  each  person,  when  more  than  one  are 
benefited,  will  then  also  be  proportionately  increased.  41-42  V.,c.  13, 
s.  24. 
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§  12. — Loavs  upon  Security  of  the  Policy  for  cetiain  pujyoscA. 

8603*  Any  person  who  has  effected  or  appropriated  an  in- 
surance for  the  benefit  of  a  wife,  or  of  a  wife  and  child  or  children,  or 
of  a  child  or  children  only,  and  who  finds  himself  unable  to  continue 
to  meet  the  premiums,  may  from  time  to  time  borrow,  on  the  security 
of  the  policy,  such  sum  as  may  be  necessary  to  keep  the  policy  in 
force. 

The  loans  shall  be  evidenced  by  a  writing,  of  which  a  duplicate 
must  be  filed  with  the  company  which  issued  the  policy  and  noted  by 
the  company  on  the  duplicate  retained  by  the  lender. 

Such  loans  shall  be  secured  by  privilege  on  the  policy  and  the 
company  shall  retain  a  sufficient  amount  to  pay  them  from  the  insur- 
ance money. 

If  such  loans  be  paid  before  the  death  of  the  insured,  the  acquit- 
tance shall  be  filed  with  the  company.     41-42  V.,  c.  13,  s.  25. 

§  13. — ExeDtption  of  Policies  from  Attachment. 

5604.  Policies  effected  or  appropriated  under  this  section  are 
exempt  from  attachment  for  debts  due  either  by  the  insured  or  by 
the  persons  benefited,  and  shall  also  be  unassignable  by  either  of  such 
parties. 

The  insurance  money,  while  in  the  hands  of  the  company,  shall 
be  free  from  and  be  unattachal^le  for  the  debts  either  of  the  insured ' 
or  of  the  persons  benefited,  and  shall  be  paid  according  to  the  terms 
of  such  policies,  or  of  any  declaration  of  appropriation,  or  of  any 
revocation  relating  to  the  same. 

Such  exemption  shall  not  apply  to  any  policy  or  to  part  thereof, 
which  may  have  reverted  to  and  be  held  by  the  insured.  41-42  V. 
c.  13,  s.  27. 

§  14. — Devi  rat  ion  of  Insurance  Money. 

5605*  The  insurance  money  shall  not  be  deemed  to  be  derived 
from  the  succession  of,  or  community  of  property  with,  the  person 
whose  life  was  insured  ;  and  its  receipt  by  any  person  benefited  shall 
not  constitute  an  acceptance  of  the  succession  of  such  person,  or  of 
any  community  of  pioperty  which  existed  with  such  person.  41-42  V., 
c.  13,  s.  27. 
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§  15. — Frauds  upon  Creditors. 

5606*  If,  however,  it  shall  be  proved  that  all  or  any  of  the 
premiums  were  paid,  at  a  time  when  the  person  whose  life  was 
insured  was  insolvent,  in  fraud  of  the  rights  of  creditors,  such  cre- 
ditors shall  be  entitled  to  recover  and  to  receive  out  of  the  insurance 
money,  an  amount  equal  to  the  premiums  so  paid  ;  and  in  such  case, 
the  share  of  each  person,  when  more  than  one  are  benefited,  will  be 
proportionately  reduced.     41-42  V.,  c.  13,  s.  28. 

SECTION  X. 

PROVISIONS  IN  CONNECTION  WITH  CHAPTER  SIXTH  OF  TITLE  FIFTH 

OF  BOOK  THIRD. 

OP  THE  DISSOLUTION  AND  OP  THE  ANNULLING  OP  THE 

CONTEACT  OF  SALE. 

(Article  1545  and  following.) 

ABANDONED  LANDS   IN   SEIGNIORIES. 

§  1. — Re-entry  upon  Lands. 

560T«  Whenever,  in  any  seigniory,  a  censitaire  has  abandoned 
any  land  held  by  hira,  subject  to  the  payment  of  any  seigniorial  dues 
or  constituted  rents  created  in  lieu  thereof,  and  such  land  has 
remained  so  abandoned  during  twenty  years  or  more,  and  the  arrears 
of  such  seigniorial  dues  or  rents  for  more  than  ten  years  have  not 
been  paid,  the  seignior  may  recover  such  land  and  re-enter  into  pos- 
session of  the  same.     34  V.,  c.  7,  s.  1. 

S008*  Nothing  shall  prejudice  the  rights  of  any  person  having 
any  hypothecary  claim  upon  any  such  land  ;  the  exercise  of  such 
rights  shall  be  subject  to  payment  by  such  persons  of  all  the  arrears 
of  the  seigniorial  dues  aforesaid  then  exigible. 

The  privilege  of  the  seigniors  shall  extend  to  ten  years  of  such 
arrears  of  seigniorial  dues  and  constituted  rents,  anything  to  the 
contrary  mentioned  in  article  2012  of  the  Civil  Code  notwithstanding, 
but  the  seignior  shall  receive  such  arrears  of  seigniorial  dues  for  such 
ten  years  in  the  case  above  provided  only.     34  V.,  c.  7,  s.  12. 
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§  2. — Procedure  for  *iu?A  purpose. 

5609*  The  procedure  to  be  adopted  for  the  re-entry  upon  lands 
in  virtue  of  this  section  is  summary,  and  is  in  accordance  with  the 
provisions  of  article  5978  of  these  Revised  Statutes.  34  V.,  c.  7,  ss.  1, 
11,  12  and  14. 

SECTION  XI. 

PROVISIONS  IN  CONNECTION  WITH  CHAPTER  TENTH   OF  TITLE   FIFTH 

OF   BOOK   THIRD. 

OP  THE  SALE  OF  DEBTS  AND  OTHER  INCORPOREAL  THINGS. 

(Articles  1570  and  following.) 

THE  VOLUNTARY  SALE,  ASSIGNMENT  AND  TRANSFER  OF  CONSTFTUTED 

RENTS   REPLACING  SEIGNIORIAL   DUES. 

5G10*  The  constituted  rents  representing  seigniorial  dues,  pay- 
able by  the  Receiver-General,  as  representing  lods  et  ventes  and  other 
casual  dues,  and  those  created  in  virtue  of  the  seigniorial  cadastres, 
as  representing  cens  et  rentes  and  other  seigniorial  dues,  payable  by 
the  proprietors  of  the  lands,  may  be  voluntarily  sold,  transferred  and 
assigned,  by  a  simple  notarial  act  in  authentic  form,  in  the  ordinary 
manner.     38  V.,  c.  26,  ss.  1  and  3. 

S61I.  The  constituted  rents,  representing  cens  et  rentes  and 
other  seigniorial  dues,  payable  by  the  proprietor  of  any  land  to  any 
seignior  or  other  creditor  of  such  rents,  and  the  rights  of  any  such 
seio^nior  or  creditor,  in  relation  to  such  constituted  rents,  whether  by 
an  absolute  title  for  life,  for  a  term  of  years,  or  for  the  life  of  any 
other  person,  may  be  voluntarily  sold,  transferred  and  assigned, 
either  collectively  or  partially. 

The  collective  sale  is  the  sale  of  the  totality  of  such  rents  for  a 
whole  fief  or  seigniory,  or  for  the  whole  of  any  part  of  a  fief  or 
seigniory ;  and 

A  partial  sale  is  the  sale  of  one  or  more  of  such  constituted  rents. 

2.  In  the  case  of  a  collective  sale,  it  is  not  necessary  to  enumerate 
or  describe  the  particular  lots  of  land  affected  by  such  rents  ;  but  it 
is  sufficient  to  describe  in  the  deed  of  sale,  in  general  termR,  by  its 
original  name,  or  by  the  name  given  to  it  in  the  cadastre,  and  by  its 
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general  boundaries,  the  fief  or  seigniory,  or  the  part  of  the  fief  or 
seigniory,  comprising  the  lands  upon  which  are  established  such  rents. 
3.  In  the  case  of  any  partial  sale,  it  is  sufficient  to  describe  in  the 
deed  of  sale  the  rents  sold,  as  being  the  constituted  rents,  created 
upon  the  lot  or  parcel  of  land  bearing  the  number  (as  the  case  may 
be,)  or  as  being  the  constituted  rents  created  on  the  lots  or  parcels 
of  land  bearing  the  following  numbers  in  the  cadastre,  {i^efiiTed  to,) 
that  is  to  say,  on  the  lots  included  from  number  (as  the  case  miay  he) 
to  number  (as  the  case  may  be),  inclusively,  citing  the  number  of 
reference  of  the  cadastre  only,  or  together  with  such  number  the 
number  of  the  tertner  or  concession  specified  in  the  cadastre.  38  V., 
c  26,  s.  4. 

561S2*  The  signification  of  the  sales,  transfers  and  assignments 
of  coqstituted  rents,  payable  by  the  Receiver-General,  shall  be  made 
upon  the  treasury  officer,  entrusted  with  the  payment  of  the  said 
rents,  or  of  the  capital  thereof,  or  upon  any  person  acting  for  such 
officer,  by  and  through  the  ministry  of  a  notary  of  the  Province  of 
Quebec,  according  to  the  manner  usually  followed  in  relation  to  the 
signification  of  sales,  assignments  and  transfers  in  general. 

2.  Every  sale,  transfer  or  assignment  of  constituted  rents,  repre- 
senting cens  et  rentes  and  other  seigniorial  dues,  of  the  whole  or  part 
of  any  fief  or  seigniory,  may  be  signified  to  the  debtors  of  the  said 
rents  and  to  the  owner  of  lands  affected  by  the  same,  by  the  reading 
of  such  sale,  transfer  or  assignment,  by  a  notary,  at  the  door  of  the 
church  of  the  parish  within  which  the  real  estate  charged  with  the 
said  rents  is  situated,  during  two  consecutive  Sundays  at  the  close  of 
divine  service  in  the  morning. 

3.  Such  notary  shall  draw  up  a  deed  of  such  signification  and 
preserve  the  minute  thereof,  notwithstanding  the  provisions  of  the 
Civil  Code  to  the  contrary,  and  notably  of  articles  1571,  1572  and 
2127.     38  v.,  c.  26,  ss.  2  and  6. 

5618*  The  deed  of  signification  shall  be  registered  in  the 
registry  office  of  the  registration  division,  in  which  the  real  estate 
charged  with  such  rents  is  situated.     38  V.,  c.  26,  s.  7. 
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SECTION   XII. 

PROVISIONS  IN  CONNECTION  WITH   CHAPTER  THIRD   OF  TITLE   SEVENTH 

OF    BOOK    THIRD. 

OF  THE  LEASE  AND  HIRE  OF  WORK. 

(Articles  1666  and  following.) 
§  1. — Masters  and  Servants, 

I. — DUTIES  OF  MASTERS  AND  SERVANTS. 

5614*  This  section  applies  to  all  parts  of  the  Province,  except 
the  cities  of  Quebec  and  Montreal,  and  to  all  other  incorporated 
cities,  towns  and  villages  which  have  passed  or  may  hereafter  pass 
by-laws  regulating  the  relations  of  master  and  servant.  44-45  V.,  c. 
15,  s.  12,    See  M.  C.  624. 

5615*  Every  domestic,  servant,  journeyman  or  laborer,  engaged 
by  the  week,  month  or  year,  and  not  by  the  piece  or  job,  or  for  a 
fixed  period,  who  intends  to  quit  the  service  on  which  he  is  engaged 
at  the  expiration  of  his  engagement,  shall  give  at  least  one  week's 
notice  of  such  intention,  if  his  engagement  be  by  the  week,  two  week's 
notice,  if  it  be  by  the  month,  and  one  month's  notice,  if  it  be  by  the 
year ;  and  if  any  such  person  quit  the  service  without  giving  such 
notice,  he  shall  be  considered  as  having  deserted  from  the  said  service 
and  be  punished  accordingly.     44-45  V.,  c.  15,  s.  5. 

561fl.  Every  master,  mistress  or  employer  shall  give  a  like 
notice  to  any  servant,  journeyman  or  laborer,  engaged  by  the  week, 
month  or  year,  whose  services  are  no  longer  required ;  but  any 
domestic,  servant,  journeyman  or  laborer,  so  engaged,  may  be 
discharged  at  or  before  the  expiration  of  his  agreement,  without 
notice,  upon  the  full  payment  of  the  wages  to  which  he  would  have 
been  entitled  had  the  term  of  service  expired  and  had  the  required 
notice  been  given.     44-45  V.,  c.  15,  s.  5. 

II. — PENALTIES. 

5617*  Every  apprentice,  servant,  journeyman  or  laborer,  bound 
by  act  of  indenture,  or  written  contract  or  agreement,  or  verbally 
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before  one  or  more  witnesses,  for  one  month  or  for  any  longer  or 
shorter  period, 

Who  refuses  or  neglects  to  enter  the  service  of  his  master,  at  the 
time  agreed  upon,  or 

Who  is  guilty  of  misbehavior,  refractoiy  conduct  or  idleness,  oi* 
of  deserting  from  his  service  or  duties,  or 

Who  absents  himself  by  day  or  night,  without  leave,  from  the 
said  service,  or  from  the  house  or  residence  of  his  employer,  or 

Who  refuses  or  neglects  to  perform  his  just  duties,  or  to  obey 
the  lawful  commands  which  may  be  given  him  by  his  master  or  mis- 
tress, or 

Who  is  guilty  of  dissipating  his  master's  or  mistress*  property  or 
effects,  or 

Who  is  guilty  of  any  unlawful  act  that  may  affect  the  interest 
of  his  master  or  mistress, 

Shall  be  liable  to  a  penalty  not  exceeding  twenty  dollars.  44-45 
v.,  c.  15,  s.  1. 

9H18*  Every  domestic,  servant,  journeyman  or  laborer,  engaged 
by  the  month,  or  longer  space  of  time,  or  by  the  piece  or  job,  who 
deserts  or  abandons  the  service  or  job  for  which  he  was  engaged, 
before  the  time  agreed  upon,  shall,  for  each  offence  of  such  nature,  be 
liable  to  the  penalty  provided  in  the  preceding  article.  44-45  V.,  c. 
15,  s.  2. 

9019*  In  every  case  of  contravention  against  the  two  preceding 
articles,  on  the  part  of  any  servant  or  laborer  engaged  to  work  or 
serve  in  the  woods  and  forests  of  this  Province,  for  the  making  of 
saw-logs  or  the  manufacture  of  square  or  other  commercial  timber, 
or  firewood  of  any  kind,  the  contravening  party  may  be  prosecuted 
and  convicted  before  any  justice  of  the  peace  of  the  district  wherein 
he  shall  have  contracted  his  engagement,  or  wherein  he  shall  be 
apprehended,  notwithstanding  that  the  territory  where  the  contra- 
vention shall  have  been  committed  may  happen  to  be  beyond  the 
limits  of  such  district.     44-45  V.,  c.  15,  s.  3. 

S620*  Any  person,  knowingly  harboring  or  concealing  any 
apprentice  or  servant,  engaged  by  written  act  or  agreement  or  ver- 
bally before  witnesses,  who  has  abandoned  the  service  of  his  master 
or  mistress,  or 

Instigating  or  engaging  or  inducing  any  apprentice  or  servant  to 
abandon  such  service,  or 
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Keeping  such  servant  in  his  or  her  service,  after  being  informed 

of  the  fact, 

Shall,  for  such  offence,  be  liable  to  the  penalty  provided  in 
ai-ticle  6617.    44-45  V..  c.  15,  s.  4. 

5021*  Every  master  or  mistress,  who  discharges  his  or  her 
servant,  without  paying  his  wages  as  stated  in  article  5616,  shall 
incur  the  penalty  provided  in  the  said  article  6617.     44-45  V.,  c.  13, 

s.  6. 

5622*  Every  master,  mistress  or  employer,  against  whom  any 
just  cause  or  complaint  exists  on  the  part  of  his  or  her  apprentice, 
domestic,  servant,  journeyman  or  laborer,  bound  or  engaged  as  afore- 
said, for  any  misusage,  defect  of  sufficient  wholesome  food,  or  for 
cruelty  or  ill-treatment  of  any  kind,  shall,  upon  conviction,  for  each 
offence  be  liable  to  a  penalty  not  exceeding  twenty  dollars.  44-45  V., 
c.  15,  s.  7. 

III. — SUITS  FOR  CONTRAVENTIONS. 

5H23*  Any  complaint,  founded  upon  a  contravention  of  any  of 
the  provisions  of  this  section,  may  be  heard  and  determined  before 
any  one  justice  of  the  peace,  resident  in  the  district  where  such  con- 
travention occurred,  who  may,  by  warrant  or  summons,  require  the 
attendance  of  the  offender  before  him,  and  upon  the  offender  being 
broucrht  up  under  warrant,  or  if  summoned,  upon  proof  of  the  service 
of  such  summons,  may,  either  in  the  absence  or  presence  of  the 
offender,  determine  such  complaint  in  a  summary  manner,  on  the 
oath  of  any  one  or  more  credible  witnesses,  to  be  sworn  before  him, 
and  may,  if  the  offender  be  convicted,  condemn  such  offender  to  the 
penalty  imposed  for  the  offence,  and,  in  default  of  payment  of  the 
said  penalty,  with  costs  of  suit,  with  or  without  delay,  to  be  impri- 
soned in  the  common  gaol  of  the  district  for  a  period  not  exceeding 
two  calendar  months,  unless  the  said  penalty  and  costs  of  suit,  toge- 
ther with  the  costs  of  apprehension  and  conveyance  of  the  delinquent 
to  the  gaol,  be  sooner  paid. 

On  a  suit  by  a  servant  for  wages  the  defendant  may  plead  the 
fact  of  such  desertion,  misconduct  or  disobedience  hereinbefore  men- 
tioned, and  on  proof  thereof  and  of  the  damages  incurred  in  con- 
sequence by  the  defendant,  it  may  be  declared  that  the  plaintiff  has 
lost  all  recourse  for  his  wages  in  whole  or  in  part,  in  the  discretion 
of  the  court,  according  to  the  circumstances.    44-46  V.,  c.  16,  &  8. 
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5624*  Upon  complaint  by  any  master,  mistress  or  employer 
against  his  or  her  apprentice,  servant  or  journeyman,  or  by  any 
apprentice,  servant  or  journeyman  against  his  master,  mistress  or 
employer,  of  continued  misconduct  or  misusage,  and  of  repeated  vio- 
lations of  the  ordinary  and  established  duties  of  the  parties  towards 
each  other,  or  of  incapacity  to  perform  the  services  for  which  he  is 
hired,  any  two  justices  of  the  peace,  resident  in  the  district  where 
the  master  or  mistress  lives,  may.  at  a  special  session,  upon  due  proof 
of  the  facts,  annul  the  contract  or  agreement,  whether  written  or 
verbal,  by  which  such  master,  mistress  or  employer,  and  such 
apprentice,  servant  or  journeyman,  were  bound  to  each  other.     44-45 

v.,  C.  i-O,  S.    u, 

5623.  All  penalties  imposed  by  this  section,  when  paid,  shall 
be  handed  over  to  the  sheriff  of  the  district  within  which  the  offence 
was  committed;  to  form  part  of  the  building  and  jury  fund.  44-45 
v.,  c.  15,  s.  10. 

S6SSH«  The  prosecution  for  auy  offence  against  the  provisions 
of  this  section  shall  be  commenced  within  three  months  after  the 
offence  has  been  committed,  and  not  thereafter.     44-45  V.,c.  15,  s.  11. 

§  2. — Voyageurs. 

I. — ENGAGEMENT  OB'  VOYAGEURS. 

5627.  Every  person  who  engages  as  a  guide,  conductor,  canoe- 
man,  bateau-man  or  winterer,  or  in  any  other  quality  or  capacity,  to 
perform  a  voyage  to  or  from  the  Province  of  Ontario,  or  to  or  from 
the  Indian  country,  or  to  winter  or  to  remain  there  for  any  space  of 
time  whatsoever,  (save  as  hereinafter  excepted,)  shall  enter  into  an 
agreement  for  such  purpose  with  the  person  with  whom  any  such 
person  engages  or  his  agent. 

2.  Such  agreement  shall  not  be  valid  unless  made  in  writing  and 
executed  before  a  notary  or  where  there  is  no  notary  before  two 
credible  witnesses  at  the  least  who  can  read  and  write,  and  who  shall 
sign  their  names  thereto,  and  every  such  agreement  shall,  besides  such 
others  particulars  as  the  parties  may  agree  upon,  specify  in  what 
quality  or  capacity  the  person  engages,  what  wages  he  is  to  receive 
for  his  services,  and  when  and  where  payable  and  the  voyage  or 
service  he  is  to  perform. 
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3.  It  shall  not  be  necessary  for  the  conductor  of  any  bateau  or 
bateau-man,  (unless  the  parties  think  fit)  to  enter  into  any  other 
than  a  verbal  agreement  for  any  voyage  within  the  Province  of  Que- 
bec or  into  Ontario,  unless  such  voyage,  if  into  Ontario,  is  to  extend 
beyond  the  Bay  of  Quints.  C.  S.  L.  C,  c.  58,  s.  1. 

9628*  If  any  person,  so  engaged  under  a  writen  agreement, 
refuse  or  neglect  to  appear  at  the  place  agreed  upon  for  the  voyage 
or  service  for  which  he  is  engaged,  after  being  duly  notified  for  that 
purpose,  or  appearing  at  such  place,  refuse  or  neglect  to  proceed  upon 
the  voyage  or  service  for  which  he  has  been  engaged,  then  on  com- 
plaint, and  proof  of  any  such  refusal  or  neglect  being  made  by  the 
oath  of  any  person  or  the  agent  of  any  person  to  whom  such  offender 
is  engaged,  before  any  justice  of  the  peace,  and  such  agreement,  or 
an  authentic  copy  thereof,  being  produced,  such  justice  of  the  peace 
shall  issue  his  warrant  to  any  constable  or  other  peace  officer  to 
apprehend  and  bring  before  him  or  any  other  justice  of  peace  for 
the  district  the  person  so  neglecting  or  refusing  as  aforesaid. 

2.  If  such  offender  do  not  forthwith,  on  the  order  which  may  be 
then  made  by  such  justice,  proceed  upon  the  voyage  or  service 
agreed  upon,  or  if  the  canoe  or  bateau  in  which  such  persons  was 
intended  to  proceed,  have  departed,  then,  unless  such  person  was 
prevented  from  appearing  or  from  proceeding  by  sickness  or  other 
unavoidable  necessity,  proved  before  such  justice,  either  by  the  certi- 
cate  of  a  licensed  surgeon  or  of  a  cure,  or  by  the  oath  of  at  least  one 
credible  witness  before  such  justice  of  the  peace,  such  offender  shall, 
by  such  justice  of  peace,  be  committed  to  the  common  gaol  of  the 
district,  there  to  remain  for  the  space  of  fifteen  days,  unless  the 
person  to  whom  such  offender  is  engaged  or  his  agent  sooner  applies 
for  such  offender  being  discharged,  in  which  case  such  justice  of  the 
peace,  or  any  other  justice  of  the  peace  for  the  district,  to  whom  such 
application  may  be  made,  may,  by  order  under  his  hand  and  seal, 
directed  to  the  gaoler,  cause  such  offender  to  be  discharged  ;  but  no  such 
discharge  shall  release  any  such  offender  from  any  claim  against  him 
by  reason  of  any  advances  to  him  made  in  money  or  otherwise,  on 
the  faith  of  the  agreement  by  him  entered  into.  C.  S.  L.  C,  c.  58,  s,  2. 

II. — DESERTION  OF^VOTAGEURS. 

5629*  If  any  person  as  aforesaid  engaged  under  a  written  or 
a  Verbal  agreement,  who  having  entered  upon  the  voyage  or  service 
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for  which  he  is  engaged,  afterwards  absent  himself  from  such  voyage 
or  service,  without  lawful  cause,  or  desert  therefrom,  then,  on  com- 
plaint thereof,  being  made  upon  oath,  by  the  person  to  whom  such 
offender  was  engaged,  or  his  agent,  or  by  the  person  who  had 
charge  of  such  offender  or  by  any  other  person  who  may  have  know- 
ledge of  the  fact,  and  the  agreement  for  the  voyage  or  service,  or  an 
authentic  notarial  copy  thereof  being  to  such  justice  of  the  peace 
produced,  the  said  justice  of  the  peaxje  shall  issue  his  warrant  directed 
to  any  constable  or  other  peace  officer  of  the  district,  to  apprehend 
and  bring  the  offender  before  him  or  any  other  justice  of  the  peace 
of  the  district. 

2.  Such  justice  of  the  peace,  w^ith  the  assistance  of  some  other 
justice  of  the  peace,  or  any  two  justices  of  the  peace  for  the  district, 
shall  inquire  into  the  cause  of  such  offender  so  absenting  himself  or 
deserting,  and,  if  no  lawful  cause  be  proved  to  the  satisfaction  of 
such  justices  of  the  peace  for  such  absence  or  desertion,  then  they 
shall,  by  warrant  under  their  hands  and  seals,  commit  the  offender  to 
the  common  gaol  of  the  district,  there  to  remain  for  any  space  of  time 
not  less  than  one  month,  and  not  exceeding  three  months,  without 
bail. 

3.  No  such  offender  so  committed  to  gaol  shall  be  liable  to  any 
action  or  suit  for  the  pecuniary  damages  suffered  in  consequence  of 
his  so  absenting  himself  or  deserting  from  the  voyage  or  service  he 
had  engaged  to  perform,  except  only  for  the  amount  of  the  advances 
in  money  or  goods  to  such  offender  made  on  the  faith  of  the  agreement 
by  him  entered  into.  C.  S.  L.  C,  c.  58,  s.  3. 

§  3. — Hiring  of  fisfiermen  and  recovery  of  their  wages. 

I. — FINES  FOR  DESERTION,  &C. 

5680.  Any  person  who,  having  been  engaged  by  any  written 
agreement  to  fish  on  any  conditions  or  assist  in  any  fishery,  or  in  the 
dressing  of  fish,  refuses  to  fulfill  (sic.)  any  such  engagement,  or  abandons 
his  employer's  service  during  the  term  of  his  engagement,  shall 
thereby  incur  a  fine  not  exceeding  forty  dollors,  over  and  above  all 
costs,  or  imprisonment  for  not  more  than  three  months.  32  V.,  c.  37,  s.  !• 

S631*  Whoever  engages  or  endeavors  to  engage  any  person 
then,  engaged  as  aforesaid,  in  any  way  to  fish  or  to  assist  in  any 
fishery  or  in  the  dressing  of  fish,  shall  thereby  incur  a  penalty  not 
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exceeding  twenty  dollars,  over  and  above  all  costs,  or  imprisonment 
for  not  more  than  one  month  ;  and  the  owner  or  master  of  a  vessel 
who  shall  receive  on  board,  as  a  hand  or  passenger,  any  person  so 
engaged  in  fishing  or  for  the  dressing  of  iish,  (unless  in  possession  of 
a  certificate  of  discharge  from  his  employer),  shall  incur  a  penalty  of 
not  more  than  twenty  dollars,  over  and  above  all  costs,  or  imprison- 
ment for  not  more  than  one  month.     32  V./c.  37,  s.  2. 

II. — LIEN  OF   FISHERMEN. 

9982«  Each  person  engaged  to  fish,  or  assist  at  any  fishery,  or 
in  the  dressing  of  fish,  either  by  written  agreement  or  otherwise, 
shall,  for  securing  his  wages  or  share,  have  a  first  lien,  preferable  to 
any  other  creditor,  upon  the  produce  of  his  employer's  fishery,  and 
may  recover  the  sum  or  share  due  to  him  before  the  nearest  compe- 
tent judicial  tribunal.     32  V.,  c.  37,  s.  3. 

5088.  Except  only  for  the  recovery  of  penalties  imposed  under 
this  section,  no  one  shall,  between  the  first  of  May  and  the  first  of 
November,  seize  or  attach  any  boat  or  vessel,  tackle,  net,  seine  or 
other  fishing  utensils,  or  any  provisions  belonging  to  any  fisherman 
and  necessary  for  his  subsistence  or  his  fishing  operations.  32  V.,  c. 
§7,  a  4. 

5684*  Any  person  taking  away,  without  the  owner's  consent, 
any  boat  belonging  to  another,  shall,  in  addition  to  all  damages,  incur 
a  penalty  not  exceeding  twenty  dollars,  over  and  above  all  costs,  or 
imprisonment  of  not  more  than  one  month.     32  V.,  (sic.)  37,  s.  5. 

SECTION   XIII. 
PROVISIONS    IN  CONNECTION  WITH    TFTLE   ELEVENTH    OF  BOOK  THIRD. 

OP  PAETNERSHIP. 

(Articles  1 830  and  following.) 

PARTNERSHIP  DECLARATIONS. 

§  1. — Declaration  to  be  made  by  persons  entering  into  partnership 

for  certain  purposes, 

5685*  The  declaration  which  should  be  transmitted  to  the  pro* 
thonotary  and  registrar  under  the  Civil  Code  by  all  persbns  assMiated 
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in  partnership,  in  the  Province,  for  trading,  nianufacturing  or  mechan- 
ical purposes,  or  for  purposes  of  construction  of  roads,  datns,  bridges 
or  other  works,  or  for  purposes  of  colonization,  or  of  settlement  or  of 
land  traffic,  shall  be  signed  by  the  several  members  of  such  partner- 
ship, and  if  any  of  the  said  members  be  absent  at  the  time,  then  by  the 
members  present,  in  their  own  names  and  for  their  absent  co-mem- 
bers, under  their  special  authority  to  that  eflFect. 

2.  Such  declaration  shall  be  in  the  form  or  to  the  effect  of  the 
schedule  A  annexed  to  this  section,  and  shall  contain  the  names,  sur- 
name, addition  and  residence  of  every  partner,  and  the  name,  style  or 
firm,  under  which  they  carry  on  or  intend  to  carry  on  such  business, 
and  shall  state  the  time  during  which  the  partnership  has  existed, 
and  declare  that  the  persons  therein  named  are  the  only  members  of 
such  partnership. 

3.  Such  declaration  shall  be  filed  within  sixty  days  after  the  for- 
mation of  the  partnership. 

4.  A  similar  declaration  shall  be  filed  in  like  manner  when  and 
so  often  as  any  change  or  alteration  takes  place  in  the  membership  of 
such  partnership,  or  in  the  name,  style  or  firm  under  which  they 
intend  to  carry  on  business.  C.  S.  L.  C,  c.  65,  s.  1,  §§  1,  2  and  3. 

§  2. — Declarations  to  he  made  by  persons  Tnaking  use  of  a  firm  name. 

S636*  Every  person  who,  not  being  associated  in  partnership 
with  any  other  persons,  for  the  purposes  mentioned  in  the  preceding 
ai'tide,  uses  alone,  or  uses  with  his  own  name  as  his  business  style, 
some  name,  or  designation  other  than  his  own  name  alone,  or  uses  his 
own  name  with  the  addition  of  "  and  company,"  or  some  other  word 
or  phr€tse  indicating  a  plurality  of  members  under  the  said  style, 
must  also  transmit  a  declaration,  which  shall  be  in  the  form  or  in  the 
terms  of  schedule  B,  hereunto  annexed,  and  shall  contain  the  name, 
surname,  quality  and  residence  of  such  person,  and  the  style  or  firm 
under  which  he  carries  on  or  intends  to  carry  on  business,  and  shall 
also  state  that  no  other  person  is  associated  with  him. 

2.  Such  declaration  shall  be  deposited  within  sixty  days  of  the 
time  when  such  style  is  first  used. 

3.  All  changes  in  the  style  mentioned  in  such  registered  declara- 
tion shall  also  be  registered  in  the  same  manner ;  and  so  also  when 
the  person  ceases  carrying  on  business  under  such  style  or  using  such 
style  so  registered.  48  V.,  c.  29,  s.  1  §§  8,  9, 10  and  13. 

40 
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5987*  The  prothonotary  and  the  registrar  shall  enter  such 
declaration  in  a  registry  book  which  they  shall  keep  to  that  effect, 
which  book  shall,  at  all  times  during  office  hours,  be  gratuitously 
open  to  public  inspection. 

Each  may  require  from  the  person  delivering  such  declaration 
the  sum  of  fifty  cents  for  registering  it,  if  it  does  not  contain  more 
than  two  hundred  words,  and  the  sum  of  five  cents  for  each  additional 
hundred  words. 

The  fee  is  the  same  for  every  certificate  required  and  delivered. 
C.  S.  L.  C,  c.  65,  s.  2  ;  48  V.,  c.  29,  s.  1  §  11. 

tS988«  In  the  case  of  declaiutions  registered  in  conformity  with 
article  5636,  two  indexes,  in  the  form  of  schedule  C,  are  kept  by  the 
prothonotary  and  registrar,  in  which  they  shall  enter,  as  soon  as 
received,  according  to  alphabetical  and  filing  order,  in  the  first  column 
of  one  of  these  books,  the  style  mentioned  in  the  declarations  deliv- 
ered to  them,  in  the  second  column,  the  name  of  the  person,  in  the 
third  column,  the  date  of  the  receipt  of  the  declaration  ;  and,  in  the 
first  column  of  the  other  index,  the  name  of  the  person,  in  the  second 
column,  the  style  ;  and,  in  the  third  column,  the  date  of  the  filing  of 
the  same.     48  V.,  c.  29,  s.  1  §  1 2. 

§  3. — Penalties. 

S689.  Every  member  of  a  partnership  or  person  doing  business 
under  a  copartnership  style,  failing  to  comply  with  the  provisions  of 
this  section,  is  liable  to  a  fine  of  two  hundred  dollars,  to  be  recovered 
before  any  court  of  competent  civil  jurisdiction  by  any  person  suing 
as  well  in  his  own  behalf  as  in  behalf  of  Her  Majesty. 

One  half  of  such  penalty  belongs  to  the  Crown,  for  the  uses  of 
the  Province,  and  the  other  half  to  the  party  suing  for  the  same, 
unless  the  suit  be  brought,  as  it  may  be,  on  behalf  of  the  Crown 
alone,  in  which  case  the  whole  of  the  penalty  belongs  to  Her  Majesty 
for  the  uses  aforesaid. 

2.  The  provisions  of  the  law  respecting  qui  ta'in  actions  apply  to 
suits  for  penalties  under  this  section.  C.  S.  L.  C,  c.  65,  s.  1  §  4.  48  V., 
c.  29,  s.  1  §§  14  and  15. 

SCHEDULE  A. 

Province  of   Quebec, 
District  of 

We,  of  in  ,  (Grocers),  hereby 

certify  that  we  (have  carried  on  and)  intend  to  carry  on  trade  and 
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business  as  (Orocers)  at,  ,  in  partnership  under  the  name 

and  firm  of  (or,  as  the  case  may  be),  or  I  (or  we^  the  under- 

signed, of  hereby  certify  that  I  (or  we)  (have  carried  on 

and)  intend  to  carry  on  trade  and  business  as  at 

in  partnership  with  C.  D.  of  and  E.  F.  of  ,  and 

that  the  said  partnership  has  subsisted  since  the  day 

of  one  thousand  ,  and  that  we  (or  I  or  we 

and  the  said  C.  D.  and  E.  F.,)  are  and  have  been  since  the  said  day 
the  only  members  of  the  said  partnership. 

Witness  our  hands,  at  ,  this  day 

of  ,  one  thousand  ((/r,  as  the  case  ituiy  be). 

C.  S.  L.  C,  c.  65,  Schedule. 


SCHEDULE  B. 

Province  of   Quebec, 
District  of 

I  of  ill 

(grocer)  hereby  certify  that  I  carry  on  and  that  I  intend  to  carry  on 
business  as  (grocer)  at  district 

of  under  the  style  of  and  that  no 

other  pei*son  is  associated  with  me. 

48  v.,  c.  29,  Schedule  A. 


SCHEDULE  (\ 


ALPHABETICAL  INDEX  OF  STYLES. 


PI  KM. 


NAME  OF  TUK  PERSON. 


Abbott  &  Co John  Bei'nard.  .. 

Bourgoin  k  LamoDtagne Louis  Bourgoin . 

Lareau  &  LeBoauf Calixte  LeBoeuf 


DATE  OF  FILING. 


March  22nd,  1885. 
March  23rd,  1885. 
March  24th,  1885. 


ALPHABETICAL  INDEX  OF  SURNAMES. 


48  v.,  c.  29,  Schedule  B. 


NAMB  OF  THB  PBBSON. 

FIRM. 

DATB  OF  FILING. 

Bernard.  John 

Abbott  &  Co 

March  22nd.  1885. 

Bourffouin.  Louis 

Bourgouin  &  Lamontagne 

Lareau  A  T>^B<wuf 

March  23rd.  1885. 

LeBcBuf.  Calixte 

March  24th.  1885. 
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§  4. — Certificates  of  formation  of  Limited  Partnerships 

S640*  The  certificate  of  the  formation  of  partnerships  en  com- 
mxindite  or  limited  paiinerships,  mentioned  in  article  1875  of  the 
Civil  Code,  shall  be  signed  by  the  several  persons  forming  such  part- 
nership, before  a  notary  public,  who  shall  duly  certify  the  same  in 
the  following  form,  namely  : 

"  We,  the  undersigned,  do  hereby  certify  that  we  have  entered 
into  copartnership  under  the  style  or  firm  of  (B,  D.  &  Co.,)  as  (grocers 
and  com,mission  7nerchants\  which  firm  consists  of  (A.  B.)  residing 
usually  at  ,  and  (0.  D.)  residing  usually 

at  ,  as  general  partners,  and  (E,  F,)  residing 

usually  at  ,  and  (G,  H.)  residing  usually  at  , 

as  special  partners.  The  said  (E.  F.)  having  contributed  ($4,000)  and 
the  said  (G.  H.)  ($8,000),  to  the  capital  stock  of  the  said  partnership  ; 
which  said  copartnership  commenced  on  the  day  of 

,  one  thousand  eight  hundred  and  ,  and 

terminates  on  the  day  of  ,  one 

thousand  eight  hundred  and 

Dated  at  ,  this  day  of 

one  thousand  eight  hundred  and 

{Signed,) 

A.  B. 

C.  D. 

E.  F. 

G.  H. 

Signed  in  the  presence  of  me,1 

L.  M.,  \ 

Notary  Public."  j 

C.  S.  C,  c.  60,  s.  6. 

9641*  The  cei-tificate  shall  be  filed  in  the  office  of  the  protho- 
notary  of  the  district  and  of  the  registrar  of  the  county  in  which  the 
principal  place  of  business  of  the  partnership  is  situated. 

It  shall  be  recorded  at  length  in  a  book  to  be  for  that  purpose 
kept  by  them  and  open  to  public  inspection.     C.  S.  C,  c.  60,  s.  7. 

S642«  Each  of  such  officers  shall  receive,  for  filing  every  such 
certificate  of  formation  or  renewal,  and  for  recording  the  same,  the 
sum  of  fifty  cents.    C,  S.  C,  c.  60,  s.  22. 
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SECTION  XIV. 

PROVISIONS  IN  CONNECTION  WITH  CHAPTER  SECOND  OF  TITLE  SIXTEENTH 

OF    BOOK    THIRD. 

OP  PLEDGE. 
(Articles  1979  and  following.) 

BILLS  OF  LADING  COVE  RECEIPTS,  ETC. 

§   1. — Transfer  of  Bills  of  Lading,  etc. 

5648*  Any  bill  of  lading,  or  any  receipt  given  by  a  warehouse- 
man, miller,  wharfinger,  master  of  a  vessel  or  carrier,  for  cereal 
grains,  goods,  wares  or  merchandise,  stored  or  deposited,  or  to  be 
stored  or  deposited,  in  any  warehouse,  mill,  or  other  place  in  this 
Province,  or  shipped  in  any  vessel,  or  delivered  to  any  carrier  for 
carriage  from  any  place  whatever  to  any  part  of  this  Province,  or 
through  the  same,  or  on  the  waters  bordering  thereon,  or  from  the 
same  to  any  other  place  whatever,  and  whether  such  cereal  grains  are 
to  be  delivered  upon  such  receipt  in  species  or  converted  into  flour, 
may,  by  endorsement  thereon  by  the  owner  of,  or  person  entitled  to 
receive  such  cereal  grains,  goods,  wares  or  merchandise  or  his  attorney 
or  agent,  be  transferred  as  collateral  security  for  the  payment  of  any 
bill  of  exchange  or  note  or  of  any  debt  due. 

Such  endorsement  vests  in  the  endorsee  from  the  date  of  such 
endorsement,  all  the  right  and  title  of  the  endorser  to  or  in  such 
cereal  grains,  goods,  wares  or  merchandise,  subject  to  the  right  of  the 
endorser  to  have  the  same  re-transferred  to  him,  if  such  bill,  note  or 
debt  be  paid  when  due. 

In  the  event  of  the  non-payment  of  such  bill,  note  or  debt  when 
due,  the  endorsee  may  sell  the  said  cereal  grains,  goods,  wares  or 
merchandise,  and  retain  the  proceeds  or  so  much  thereof  as  will  be 
equal  to  the  amount  due  upon  such  bill,  note  or  debt,  with  any 
interest  or  costs,  returning  the  overplus,  if  any,  to  such  endorser.  C. 
S.  C,  c.  54,  s.  8. 

5644*  When  any  warehouseman,  miller,  wharfinger,  master  of 
a  vessel  or  carrier,  by  whom  a  receipt  may  be  given,  in  such  capacity 
for  cereal  grains,  goods,  wares,  or  merchandise,  is  at  the  same  time 
the  owner  of  or  entitled  himself  (otherwise  than  in  his  capacity  of 
warehouseman,  miller,  wharfinger,  master  of  a  vessel  or  carrier,)  to 
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receive  such  cereal  grains,  goods,  wares  or  merchandise,  any  such 
receipt,  or  any  acknowledgment  or  certificate  intended  to  answer  the 
purpose  of  such  receipt,  given  and  endorsed  by  such  person,  shall  be 
as  valid  and  effectual  as  if  the  person  giving  such  receipt,  acknow- 
ledgment or  certificate,  and  endorsing  the  same,  were  not  one  and  the 
same  person.     24  V.,  c.  23,  s.  1. 

tS64S«  All  advances,  made  on  the  security  of  any  bill  of  lading, 
receipt,  acknowledgment  or  certificate,  shall  give  and  be  held  to  give 
to  the  person  making  such  advances  a  claim  for  the  re-payment  of 
such  advances  on  the  grain,  goods,  wares  or  merchandise  therein 
mentioned  prior  to  and  by  preference  over  the  claim  of  any  unpaid 
vendor.     24  V.,  c.  23,  s.  2. 

9046*  No  such  cereal  grains,  goods,  wares  or  merchandise,  shall 
be  held  in  pledge  for  any  period  exceeding  six  months  ;  and  no 
transfer  of  any  such  bill  of  lading  or  receipt  shall  be  made  to  secure 
the  payment  of  any  bill,  note  or  debt,  unless  the  same  is  negotiated 
or  contracted  at  the  same  time  with  the  endorsement  of  such  bill  of 
lading  or  receipt. 

No  sale  of  any  cereal  grains,  goods,  wares  or  merchandise,  shall 
be  made  unless  ten  days'  notice  of  the  time  and  place  of  such  sale  has 
been  given  by  registered  letter  transmitted  through  the  post  office  to 
the  owner  of  such  cereal  grains,  goods,  wares,  and  merchandise  prior 
to  the  sale  thereof.     C.  S.  C,  c.  54,  s.  9. 

§  2. — Transfei'  of  cove-receipts,  iS'c. 

S647.  Any  cove  receipt,  or  any  receipt  given  by  a  cove-keeper 
or  by  the  keeper  of  any  wharf,  yard,  harbor  or  other  place,  for 
timber,  boards,  deals,  staves  or  other  lumber  there  laid  up,  stored  or 
deposited,  or  any  bill  of  lading  or  receipt  given  by  a  master  of  a 
vessel,  or  by  a  carrier  for  timber,  boards,  deals,  staves  or  other  lumber 
shipped  in  such  vessel  or  delivered  to  such  carrier  for  carriage  from 
any  place  whatever  to  any  part  of  this  Province  or  through  the  same, 
or  on  the  waters  bordering  thereon,  or  from  the  same  to  any  other 
plfiu^e  whatever,  may,  by  endorsement  thereon,  by  the  owner  of  or 
person  entitled  to  receive  such  timber,  boards,  deals,  staves  or  other 
lumber,  or  his  attorney  or  agent,  be  transferred  as  collateral  security 
for  the  payment  of  any  bill  of  exchange  or  note  or  of  any  debt  due. 

Such  endorsement  vests  in  the  endorsee,  from  the  date  of  such 
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endorsement,  all  the  right  and  title  of  the  endorser  to  or  in  such 
timber,  boards,  deals,  staves,  or  other  lumber,  subject  to  the  right  of 
the  endorser  to  have  the  same  re-transferred  to  him,  if  such  bill,  note 
or  debt  be  paid  when  due. 

In  the  event  of  the  non-payment  of  such  bill,  note  or  debt  when 
due,  such  endorsee  may  sell  the  said  timber,  boards,  deals,  staves  or 
other  lumber,  and  retain  the  proceeds,  or  so  much  thereof  as  will  be 
equal  to  the  amount  due  upon  such  bill,  note  or  debt,  with  any 
interest  or  costs,  returning  the  overplus,  if  any,  to  such  endorser.     29 

V       ,y  C>  i-*/,  S.  1. 

564S.  Where  any  cove-keeper,  or  keeper  of  any  wharf,  yard, 
harbor  or  other  place,  or  master  of  a  vessel  or  carrier,  by  whom  a 
receipt  or  bill  of  lading  may  be  given  in  such  capa^city  for  timber, 
boards,  deals,  staves  or  other  lumber,  is  at  the  same  time  the  owner 
of  or  entitled  himself  (otherwise  than  in  the  capacity  of  cove-keeper, 
or  of  keeper  of  a  wharf,  yard,  harbor,  or  other  place,  or  of  master  of 
a  vessel  or  carrier)  to  receive  such  timber,  board,  deals,  staves,  or 
other  lumber,  any  such  receipt  or  bill  of  lading,  or  any  acknowledg- 
ment or  certificate  intended  to  answer  the  purpose  of  such  receipt  or 
bill  of  lading  given  and  endorsed  by  such  person  shall  be  as  valid  and 
effectual  as  if  the  person  giving  such  receipt  or  bill  of  lading,  ack- 
nowledgment or  certificate,  and  endorsing  the  same,  were  not  one  and 
the  same  person.     29  V.,  c.  19,  s.  2. 

S049*  Such  timber,  boards,  deals,  staves,  or  other  lumber,  shall 
not  he  held  in  pledge  for  any  period  exceeding  twelve  calendar 
months  ;  and  no  transfer  of  any  such  receipt  or  any  bill  of  lading 
shall  be  made  to  secure  the  payment  of  any  bill,  note  or  debt,  unless 
the  same  is  negotiated  or  contrax^ted  at  the  same  time  with  the  en- 
dorsement of  such  receipt  or  bill  of  lading. 

No  sale  of  any  timber,  boards,  deals,  staves  or  other  lumber, 
shall  be  made  unless  thirty  days'  notice  of  the  time  and  place  of  such 
sale  shall  have  been  given,  by  registered  letter  transmitted  through 
the  post  office,  to  the  owner  of  such  timber,  boards,  deals,  staves  or 
other  lumber,  prior  to  the  sale  thereof. 

Every  such  sale  shall  be  made  by  public  auction  after  notice 
thereof  by  advertisement  stating  the  time  and  place  thereof,  for  at 
least  eight  days  consecutively,  in  at  least  two  daily  newspapers,  one 
in  French  and  the  other  in  English,  published  in  or  nearest  to  the 
place  where  such  sale  is  to  be  made. 
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A  daily  newspaper  is  deemed  to  be  published  nearest  to  a  place 
if  no  other  daily  newspaper  be  published  in  the  same  language  in  or 
nearer  to  such  place  ;  and  if  in  any  place  where  any  such  sale  by 
auction  is  to  be  made,  there  be  not  any  newspapers  published  daily 
in  either  language,  but  some  newspaper  or  newspapers  be  published 
there  in  such  language  less  often  than  daily,  then  such  advertisement 
shall  also  be  published  in  ev^ery  issue  of  such  local  newspaper  or  of  at 
least  one  of  such  local  newspapers  during  the  time  of  its  being  published 
in  daily  newspapers.    29  V.,  c.  19,  s.  3. 

S650.  All  advances  made  on  the  security  of  any  such  cove- 
receipt  or  bill  of  lading,  or  receipt,  acknowledgment  or  certificate, 
shall  give  and  be  held  to  give  to  the  person  making  such  advances  a 
claim  for  the  payment  of  such  advances  on  the  timber,  deals,  staves 
or  other  lumber  therein  mentioned,  prior  to  and  by  preference  over 
the  claim  of  any  unpaid  vendor  or  other  creditor,  save  and  except 
claims  for  wages  of  labor  performed  in  making  and  transporting  such 
timber,  boards,  deals,  staves,  or  lumber.     29  V.,  c,  19,  s.  4. 

SECTION  XV. 

PROVISIONS  IN  CONNECTION  WITH  CHAPTER  SIXTH  OF  TITLE  EIGHTEENTH 

OF  BOOK   THIRD. 

OP  THE  OKGANIZATION  OF  KEGISTRY  OPFICES. 

(Articles  2158  and  following.) 

MISCELLANEOUS. 

§  1. — Location  of  Registry  Ojffices. 

56S1*  If  any  county  did  not,  on  the  1st  January,  1861,  become 
a  county  for  registration  purposes,  the  Lieutenant-Governor  may  by 
proclamation  declare  such  county,  a  county  for  registration  purposes, 
and,  if  the  municipal  council  of  such  county  did  not,  before  the  said 
day,  fix  the  place  at  which  its  sittings  shall  be  held,  may  fix  the  place 
for  the  sittings  of  the  council  in  the  county,  and  there  establish  a 
registry  office.     C.  S.  L.  C,  c.  37,  s.  87  §  §  1  and  2. 

SOS2.  If  there  be  not,  at  the  place  where  the  registry  office  is 
to  be  kept  in  any  county,  a  proper  place  for  the  county  registry  office, 
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with  a  suflScient  metal  safe  or  fire-proof  vault, the  Lieutenant-Governor 
by  order  in  council,  shall  direct  the  sum  of  twelve  hundred  dollars, 
appropriated  by  article  2744  of  these  Revised  Statutes,  towards  build- 
ing or  procuring  a  county  court  house  in  such  county,  (or  so  much  of 
the  said  sum  as  may  then  remain  unexpended),  to  be  applied  towards 
the  building  or  procuring  of  a  proper  place,  with  a  metal  safe  or  fire- 
proof vault,  as  required  by  law,  for  the  registry  office  of  the  county. 

He  may  also,  by  order  in  council,  direct  that  any  portion  of  the 
registrar's  fees,  or  any  fees  which  he  may  direct  to  be  taken  for  such 
purpose  on  services  performed  by  the  registrar,  be  paid  into  the  hands 
of  such  officer  as  he  may  direct,  for  the  purpose  of  forming  (with  the 
moneys  aforesaid)  a  fund  for  building  or  procuring  such  place  and 
metal  safe  or  fire-proof  vault  for  the  registry  office  of  the  county. 

Whenever  the  said  fund  is  sufficient  for  the  purpose  the  Lieu- 
tenant-Governor may  cause  such  proper  building,  with  a  metal  safe 
or  tire-proof  vault,  to  be  built  or  procured. 

If  the  municipality  of  the  county,  or  the  registrar  thereof,  have 
built  or  procured  such  building  and  safe  or  vault  before  they  are  built 
or  procured  by  direction  of  the  Lieutenant-Governor,  then  the  moneys 
forming  the  said  fund  shall  be  paid  to  such  municipality  or  registrar 
(as  the  case  may  be),  but  if  paid  to  the  municipality,  they  shall  be 
applied  towards  building  the  county  court  house,  as  provided  by 
article  2744  of  these  Revised  Statutes.  C.  S.  L.  C,  c.  37,  s.  87  §§3 
and  4. 

50S8*  After  the  day  named  in  the  proclamation,  the  registry 
office  shall  be  kept  at  the  place  therein  appointed  ;  and  if  there  be 
already  a  registry  office  within  such  county,  not  at  the  place  so 
appointed,  it  shall  be  removed  and  kept  thereat.  C.  S.  L.  C,  c.  37, 
ss.  88  and  89. 

SttS4.  Any  territory  comprised  in  a  former  registration  division 
shall  so  remain,  until  the  county  in  which  it  lies  becomes  a  registra- 
tion division.    C.  S.  L.  C,  c.  37,  s.  90. 

flMSS.  If,  in  any  county  that  has  become  a  registration  division, 
there  be  more  than  one  registry  office,  that  one  of  them  which  shall 
be  at  or  nearest  to  the  place  where  the  sittings  of  the  municipal 
council  of  the  county  are  held,  shall  be  the  registry  office  for  such 
county  when  it  becomes  a  registration  division,  subject  to  removal 
to  the  place  where  the  sittings  of  the  council  are  held,  if  it  be  not  al- 
ready kept  there. 
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Any  other  registry  office  in  such  county  shall  be  removed  to 
such  place  in  the  registration  division  as  the  Lieutenant-Governor 
shall  direct  in  which  the  greater  part  of  the  territory,  for  which  it 
remains  the  registry  office,  lies,  until  such  county  becomes  a  registra- 
tion division,  when  it  shall  be  kept  at  the  place  where  the  sittings  of 
the  municipal  council  thereof  are  held.     C.  S.  L.  C,  c.  87,  s.  91. 

§  2. — Archireti  in  the  RecfiMry  Offices  of  vert( mi  former  coimiies, 

S6S6*  The  books,  record,  indexes,  documents  and  papers  apper- 
taining to  the  country  registry  offices  under  the  several  acts  of  the 
late  Province  (»f  Lower  Canada,  in  the  then  counties  of  Drummond, 
Sherbrooke,  Stanstead,  Sheftbrd,  Missisijuoi,  Two  Mountains,  Beau- 
harnois,  Ottawa,  Megantic  and  Acadie,  which  were,  by  the  ordinance 
4  Victoria,  chapter  80,  required  to  be  transmitted  to  the  registry 
offices  in  the  several  registration  districts  in  which  the  registry  offices 
for  the  said  counties  respectively  were  situate,  should  have  been,  and, 
if  not,  shall  l)e  returned  into,  or  if  returned  into,  shall  remain  in,  the 
registry  offices  of  the  respective  counties  where  the  real  estate  to 
which  they  relate  lies. 

The  registmrs  in  whose  custody  such  documents  and  registers 
respectively  are  shall  have  the  same  powers  and  duties  with  regard 
to  them,  and  may  grant  certificates  concerning  them,  as  if  originally 
registered  in  such  offices. 

2.  The  memorials,  books,  records,  indexes,  documents  and  papers, 
made  under  the  provisions  of  the  ordinance  4  Victoria,  chapter  30, 
remain  in  and  make  part  of  the  archives  and  papers  of  the  registry 
offices  in  which  they  are,  subject  in  all  cases  to  the  provisions  of 
article  5657.     C.  S.  L.  C,  c.  37,  ss.  84  and  85. 

'  §  8. — Archives  in  new  Registration  Diirisions, 

JSOST.  Whenever  the  municipal  council  of  any  county  or  local- 
ity which  has  become  a  registration  division  has  provided  funds 
for  paying  the  necessary  expense,  it  may  require,  from  the  registrar 
in  whose  office  any  documents,  instrument  or  document  affecting 
real  property  in  such  county  or  place  has  been  registered,  certified 
copies  thereof  or  extracts  therefrom  and  of  the  entries  relating 
thereto. 

Such  copies  and  extracts  must  be  fairly  transcribed  in  regular 
order  in  properly  bound  books  to  be  furnished  by  the  municipality. 
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For  such  copies  and  extracts  the  registrar  has  a  right  to  be  paid 
at  the  rate  of  six  cents  and  two-thirds  for  every  hundred  words. 

After  the  delivery  of  such  copies  or  extracts,  the  registrar  of  the 
new  registration  division  shall  grant  copies  of,  extracts  from,  or  make 
searches  and  grant  certificates,  and  perform  all  other  official  acts  with 
respect  thereto  as  if  the  same  had  been  originally  registered  and  made 
in  his  office,  and  demand  and  take  the  proper  fees  therefor. 

Copies,  extracts,  certificates  and  acts  so  given  by  such  registrar 
shall  primd  facie  avail  as  if  granted  and  performed  by  the  registrar 
having  the  original  books,  entries  and  documents  saving  the  right  of 
any  party  to  prove  error  therein,  and  the  recourse  of  all  parties 
against  the  registrar  furnishing  them,  if  the  error  he  in  th(^  copies 
furnished  by  him.     C.  S.  L.  C,  e.  37,  s.  94  §§  1  and  2. 

S6S8.  On  payment  of  the  proper  fees,  the  registrar  having 
the  original  books  in  which  any  document  may  have  been  registered 
shall  grant  copies  thereof  and  extracts  therefrom  and  make  searches 
and  give  certificates  in  respect  thereof,  with  the  same  legal  effect  as  if 
he  were  still  the  registrar  for  the  place  in  which  such  real  property 
is  situate  notwithstanding  that  the  place  in  which  the  real  property 
to  which  the  same  relates  is  situate  is  no  longer  within  the  limits  of 
that  for  which  he  is  the  registrar,  and  that  he  has  furnished  copies  of 
such  documents  to  some  other  registrar  under  the  preceding  article. 
C.  S.  L.  C,  c.  37,  s.  95  §  1. 

5690.  Until  such  copies  are  furnished  to  the  registrar  of  the 
proper  registration  division,  all  documents  evidencing  the  discharge 
of  any  hypothec  or  charge  on  any  real  property  in  such  division  may 
be  registered  in  the  registry  office  in  which  the  document  creating 
such  hypothec  or  charge  was  originally  registered. 

If  such  copies  have  been  so  furnished  to  the  registrar  of  the  prop- 
er registration  division,  then  such  discharge  shall  be  registered  in  his 
office.    C.  S.  L.  C,  c.  37,  s.  95  §  2. 

§  4. — Registrar  after  the  change, 

9660.  Notwithstanding  any  change  made  in  the  name  or  limits 
of  any  registration  division,  or  the  removal  of  the  registry  office 
thereof,  the  registrar,  by  whom  such  registry  office  was  kept  at  the 
time  of  such  change  or  removal,  shall,  without  any  new  appointment, 
and  with  the  same  security  whose  responsibility  shall  be  considered 


6*^^  A'pj>en(l'\.r,    Matters  relaiing  to  Art.  2158  et  seq. 

as  continued,  remain  the  registrar  of  the  registration  division  of  which 
such  office  becomes  the  registry  office,  saving  the  power  of  the  Lieu- 
tenant-Governor to  remove  him  or  require  new  security.  C.  S.  L.  C, 
c.  37,  s.  92. 

§  5. — Preparation  of  Official  Plans  and  Books  of  Reference, 

5601.  The  duplicate  of  the  cadastre  of  each  seigniory,  which, 
under  the  Seigniorial  Act,  should  have  remained  in  the  hands  of  the 
seigniorial  commissioners,  remain  deposited  in  the  office  of  the  Com- 
missioner of  Crown  Lands,  as  also  all  plans  and  maps  and  other  like 
documents.     C.  S.  L.  C,  c.  37,  s.  68. 

5002.  The  Commissioner  of  Crown  Lands  shall  cause  to  be  pre- 
pared, under  his  superintendence,  a  correct  plan  of  each  city,  town, 
incoi'porated  village,  parish,  township,  or  part  thereof,  in  each  county 
or  registration  division  in  the  Province,  with  a  book  of  reference  to 
each,  in  which  are  set  forth  : 

1.  A  general  description  of  each  lot  or  parcel  of  land  shewn  on 
the  plan  to  which  it  refers ; 

2.  The  name  of  the  owner  of  each  separate  lot  or  parcel  of  land 
or  of  any  estate  therein,  so  far  as  it  can  be  ascertained  ;  and 

3.  Every  thing  necessary  to  the  right  imderstanding  of  such 
plan. 

Each  separate  lot  or  parcel,  shewn  on  the  plan,  shall  be  referred 
to  in  the  said  l)ook,  by  a  number  which  shall  be  marked  upon  the 
plan,  and  entered  in  the  book. 

The  Commissioner  may  adopt  any  means  he  thinks  proper  to 
ensure  the  correctness  thereof. 

Each  plan  and  book  of  reference  shall  be  made  up  to  some  precise 
date,  up  to  which  it  shall  be  corrected  as  far  as  possible,  and  such 
date  shall  be  marked  upon  it  and  it  shall  be  signed  by  the  Commis- 
sioner, and  remain  of  record  in  his  office.  C.  S.  L.  C,  c.  37,  ss.  69 
and  70. 

506S*  In  the  seigniorial  portions  of  the  Province,  the  cadastres 
made  by  the  seigniorial  commissioners,  and  the  plans  made  under 
their  superintendence,  shall  serve  as  the  basis  for  the  plans  and  books 
of  reference  which  the  Commissioner  of  Cix)wn  Lands  causes  to  be 
prepared.     C.  S.  L.  C,  c.  37,  s.  72. 

5664.  In  the  townships,  the  Commissioner  of  Crown  Lands 
makes  use  of  such  maps  or  surveys,  or  causes  such  surveys  to  be  made 
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at  he  deems  best  adapted  to  ensure  the  correctness  of  the  plans  and 
books  of  reference  to  be  made ;  but,  unless  any  practical  difficulty 
would  arise  from  .so  doing,  the  original  numbering  of  the  lots  and  con- 
cessions shall  always  be  preserved,  and,  in  the  country  parts,  any  sub- 
divisions of  lots  shall  be  distinguished  by  letters  or  other  devices  as 
parts  of  such  original  lots,  and  in  towns  and  villages  by  subordinate 
numbers  or  other  devices,  but  always  as  parts  of  the  original  lots, 
which  shall  also  be  referred  to. 

Whenever  any  difficulty  shall  occur,  the  lots  shall  be  designated 
and  described  in  such  manner  as  the  Commissioner  shall  regulate.  35 
v.,  c.  16,  s.  1. 

SOUS*  Every  registrar  shall  be  bound  to  assist  gratis  to  the 
best  of  his  ability,  in  any  way  in  which  the  Commissioner  of  Crown 
Lands  may  require  his  assistance,  in  the  preparation  of  the  official 
plans  and  books  of  reference  to  be  made, ;  and  the  corporation  of 
every  local  or  county  municipality,  city  or  town,  shall,  if  required  by 
the  Commissioner,  furnish  him  gratia  with  the  description  and  extent 
of  the  lots  and  parcels  of  land  within  its  municipality,  and  the  names 
of  the  owners  thereof,  so  far  as  the  same  can  be  ascertained  from  the 
assessment  or  valuation  rolls  or  from  any  other  documents  in  its  pos- 
session.    27-28  v.,  c.  40,  s.  10. 

5ll6tt«  If,  after  the  deposit  of  the  official  plan  and  book  of  refer- 
ence in  any  registry  office,  such  locality  or  part  of  such  locality  be 
annexed,  for  registration  purposes,  to  another  locality  situated  either 
either  in  the  same  or  in  a  neighboring  registration  division,  in  which 
article  2168  of  the  Civil  Code  is  not  yet  in  force,  the  Commissioner  of 
Crown  Lands  shall  without  delay  note  in  the  plan  and  book  of  refer- 
ence of  the  locality  affected,  and  in  the  copy  deposited,  the  chanj^e 
made  in  the  limits  of  such  locality  by  the  annexation. 

2.  If,  aiter  the  deposit  of  the  plan  and  book  of  reference  of  any 
locality  in  a  registry  office,  such  locality  or  part  thereof  be  annexed 
to  another,  situated  in  a  neighboring  registration  division,  in  which 
the  plan  and  book  of  reference  have  been  deposited,  and  in  which 
article  2168  of  the  Civil  Code  is  in  force,  the  Commissioner  shall, 
without  delay,  note  the  change  upon  the  plan  and  in  the  book  of 
reference  of  the  locality  annexed  and  in  the  copy  deposited,  and  cause 
an  extract  from  the  plan  and  book  of  reference  to  be  prepared  show- 
ing the  portion  annexed,  and  have  the  same  deposited  in  the  proper 
registry  office. 
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In  both  the  cases  hereinabove  provided  for,  the  Commissioner 
shall  give  notice  of  each  change  by  publishing  the  same  in  the  Quebec 
Official  Gazette  and  posting  such  notice  during  one  month  at  least,  in 
the  registry  offices  interested.  44-45  V.,  c.  21,  s.  1. 

SOOT*  If,  after  the  deposit  in  the  registry  office  of  the  official 
plan  and  book  of  reference  of  any  locality,  any  public  road,  by-road, 
street,  lane,  or  public  place,  or  any  part  thereof,  having  no  cadastral 
designation,  but  shewn  on  the  said  plan,  become  private  property, 
there  shall  be  given  to  such  road,  by-road,  street,  lane  or  public  place 
or  part  thereof,  a  number,  in  the  manner  pi*ovided  by  article  2174  of 
the  Civil  Code,  for  the  numbering  of  the  lots  omitted  in  the  prepar- 
ation of  the  said  plan  and  book  of  reference.    35  V.,  c.  IG.  ss.  2  and  3. 

•S608*  If,  after  the  closing  of  the  plan  and  book  of  reference  of 
any  locality,  any  land  is  taken  for  the  line  of  a  railway  through  and 
across  the  lots  shown  upon  such  plan,  and  designated  in  the  book  of 
reference  thereof,  the  railway  company  is  bound  to  deposit,  in  the 
office  of  the  Commissioner  of  Crown  Lands,  a  plan  showing  the  land 
taken  for  the  line ;  and  if  the  Couimissioner  find  such  plan  connect, 
he  may  amend  the  cadastral  plan,  by  causing  the  land  taken  foy  the 
railway  to  be  marked  in  red  on  it  and  on  the  copy  thereof,  and  by 
certifying  such  addition. 

On  such  amendment  being  made,  the  land  taken  from  each  lot 
for  such  line  of  railway  ceases  to  form  part  of  such  lot. 

There  is  given  to  the  land  in  each  locality  forming  such  line  of 
railway  a  number,  to  be  its  designation  under  the  provisions  of  article 
2168  of  the  (>ivil  Code ;  and  the  lot  so  formed  is  entered  in  the  book 
of  reference  in  conformity  with  article  2167  of  the  Civil  Code.  40  V., 
c.  16,  ss.  I,  2  and  3. 

SOOO.  After  a  cadastral  plan  and  book  of  reference  have  been 
amended  by  the  Commissioner  of  Crown  Lands,  in  a<KX>rdance  with 
the  provisions  of  the  first  paragraph  of  the  preceding  article,  he  shall 
procure  and  amend  a  copy  of  such  plan  and  book  of  reference  deposited 
with  the  registrars  in  accordance  with  the  original,  and  after  such 
amendment  shall  forward  them  to  the  registrars  of  the  various  regis- 
tration divisions  in  which  the  line  of  railway  is  situated.  50  V., 
e.  66,  s.  1. 

96TO.  If  entries  or  charges  have  been  made  against  the  old 
numbers  or  original  lots  from  which  the  land  for  the  railway  line  was 
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taken,  for  obligations  created  by  the  proprietors  of  the  road,  it  shall 
then  by  the  duty  of  the  company,  person  or  corporation  working, 
under  whatsoever  title,  a  railway  or  part  of  a  railway  within  the 
limits  of  this  Province  through  localities  for  which  the  cadastral 
plans  have  been  completed,  to  cause  to  be  renewed,  according  to  law, 
at  the  cost  of  such  company  or  its  representatives,  such  charges,  priv- 
ileges and  hypothecs  against  the  official  numbers  given  by  the 
amended  cadastral  plan.  50  V.,  c.  66,  s.  1. 

SOTl*  It  shall  be  the  duty  of  the  hypothecary  creditors  of  the 
railway  company  to  act  with  such  company  in  signing  the  renewal 
notice  if  necessary,  and,  in  default  of  so  doing,  upon  demand  of  any 
party  interested,  and  upon  the  order  of  a  judge  of  the  Superior  Court, 
they  may  be  thereto  compelled  and  thenceforward  shall  be  respon- 
sible for  all  damages  arising  therefrom.  50  V.,  c.  (56,  s.  1. 

SOTS*  Renewal  notices  shall  have  the  eftect  of  cancelling  and 
discharging,  upon  the  deposit  thereof  in  conformity  with  article  5840 
of  these  Revised  Statutes,  the  entries  made  upon  the  old  lots  or 
original  numbere,  in  respect  of  the  said  entries  corresponding  to  the 
charges,  privileges  and  hypothecs  consented  to  by  the  railway  com- 
pany and  which  should  affect  only  its  own  lots ;  provided  such 
notices,  so  previously  registered,  be  deposited  in  the  terms  of  article 
2152  of  the  Civil  Code,  and  the  registrar  shall  make  all  necessary 
entries  in  his  registers  for  the  alx)ve  mentioned  purposes,  under  the 
penalty  of  all  damages.  50  V.,  c.  (56,  s.  1. 

•S67S.  After  the  cancelling  shall  have  been  effected  as  aforesaid, 
the  registrar  shall  no  longer  mention  in  cei-tificates  any  entries  and 
charges  so  cancelled  upon  the  remaining  portions  of  any  of  the  old 
numbers  or  original  lots  from  which  the  line  of  railway  was  taken. 
50  v.,  c.  66,  s.  1. 

•MIT4.  As  soon  as  any  subdivision  or  redivision  plan  accom- 
panied with  a  book  of  reference  shall  be  deposited  with  him,  the 
registrar  shall  note  in  the  index  to  immoveables,  under  the  number  of 
the  original  lot,  or  of  the  subdivision  or  redivision,  the  fact  that  such 
lot  has  been  subdivided  or  redivided,  in  whole  or  in  ])art,  as  the  ca.se 
may  be.     40  V.,  c.  16,  s.  4. 

56T5«  Whenever  a  subdivision  or  a  redivision  has  been  made, 
the  particular  number  and  designation  given  to  each  lot,  upon  the 
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plan  and  in  the  book  of  reference  of  such  subdivision  or  redivision, 
are  the  true  description  of  such  subdivided  lots  respectively,  which  is 
sufficient  as  such  in  any  document  ;  and  the  provisions  of  article 
2168  of  the  Civil  Code  apply  to  the  lots  of  such  subdivision  or 
redivision. 

2.  When  a  part  only  of  any  original  lot  is  subdivided,  or  when 
a  part  only  of  any  lot  in  a  subdivision  is  redivided,  the  portion  which 
remains  undivided  is  sufficiently  designated  by  calling  it  the  undivided 
residue  of  such  original  lot  or  of  such  lot  in  a  subdivision.  40  V., 
c.  16,  s.  5. 

50T6«  The  Commissioner  of  Crown  Lands  may  cause  to  be 
published  in  the  Quebec  Official  Gazette  the  book  of  reference  of  any 
subdivision,  or  redivision,  with  the  same  effect  as  that  given  to  the 
publication  of  the  book  of  reference  of  a  locality  by  article  2176a  of 
the  Civil  Code  mentioned  in  article  5848  of  these  Revised  Statutes. 
40  v.,  c.  16,  s.  6. 

56TT.  The  plan  and  book  of  reference  of  each  new  subdivision 
made  by  the  parties  interested,  and  deposited  in  the  office  of  the  Com- 
missioner of  Crown  Lands,  must  be  accompanied  by  a  certificate  of 
the  registrar  of  the  registration  division,  where  a  subdivision  has 
been  already  made,  establishing  whether  registrations  have  already 
been  made  against  any  of  the  lots  comprised  in  the  subdivision  ;  and 
if  there  are  no  registrations  against  such  lots,  the  Commissioner  shall 
annul  the  plan  and  book  of  reference  of  the  former  subdivision,  and 
shall  transmit  the  copy,  by  him  certified,  of  the  plan  and  book  of 
reference  of  the  new  subdivision,  to  the  registrar,  who  shall  without 
delay  return  to  the  Commissioner  the  plan  and  book  of  reference  to 
which  the  new  ones  are  substituted.     38  V.,  c.  15,  s.  3,  §  1. 

tt6T8«  If  the  certificate  of  the  registrar  establish  that  there  are 
lots  in  such  subdivision  affected  by  registrations,  the  Commissioner 
of  Crown  Lands  shall  annul  the  plan  and  book  of  reference,  only  for 
the  part  of  the  property  which  shall  not  have  been  affected  by  such 
registrations  ;  and  he  shall  transmit  a  certified  copy  of  the  plan  and 
book  of  reference  of  the  new  subdivision  to  the  registrar,  who  shall, 
without  delay,  return  to  the  Commissioner  the  plan  and  book  of 
reference,  to  which  the  new  are  substituted ;  provided  always,  that 
no  change,  or  alteration  in  the  numbers  given  to  the  said  lots  thus 
affected  be  made,  which  numbers  shall  be  kept  on  the  new  plan  and 
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book  of  reference,  and  shall  form  part  of  the  new  series  of  numbers. 
38  v.,  c.  15,  s.  8,  §  2. 

S670*  The  person  requiring  such  substitution  of  a  subdivision 
or  of  a  part  of  a  subdivision  shall  pay  to  the  registrar  the  ordinary 
expenses  of  search  and  the  expenses,  if  any,  occa.sioned  by  the  loss  of 
the  leaves  of  the  index  to  immoveables.     38  V.,  c.  15,  s.  3,  §  3. 

§  6. — Acquisition  of  Registers. 

5080«  The  Provincial  Secretary,  under  such  directions  as  he 
may  receive  from  the  Lieutenant-Governor,  shall  provide  for  and 
transmit  to  each  registry  office,  on  its  being  first  established,  a  uniform 
set  of  books,  to  be  used  as  a  register,  index,  and  minute  or  day-book ; 
the  cost  thereof  shall  be  defrayed  out  of  any  unappropriated  moneys 
in  the  hands  of  the  Provincial  Treasurer;  but  like  books,  when 
required  afterwards,  shall  be  provided  by  the  registrars,  for  their 
offices,  at  their  own  expense.     C.  S.  L.  C,  c.  37,  s.  67. 

§  7. — Renewal  of  Registers. 

568I*  Any  register,  index,  repertory  or  other  book,  kept  in  any 
registry  office,  worn  out  by  time  and  use,  or  in  such  a  state  of  decay 
from  age,  that  errors  or  omissions,  of  a  nature  to  prejudice  the  public, 
or  endanger  the  rights  of  individuals,  may  be  committed  in  or  arise 
from  the  same,  may,  upon  the  order  of  the  Lieutenant-Governor  in 
Council,  be  replaced  by  the  registrar,  with  another,  iii  the  same  form 
as  the  first,  wherein  are  transcribed,  in  so  far  as  the  writing  thereof 
can  be  deciphered,  all  the  ax^ts,  matters  and  things  contained  in  the 
said  register,  index  or  repertory,  or  other  book  so  worn  out. 

The  index  to  names  may  also  be  replaced  by  another,  upon  the 
simple  order  of  tne  inspector  of  registry  offices. 

The  copy  of  the  index  is  to  be  made  as  carefully  as  possible  and 
by  referring  to  the  registers  for  the  portions  of  the  index  then  being 
recopied  which  are  illegible. 

The  book,  in  which  such  transcription  is  to  be  made,  shall  be 
previously  authenticated  and  initialed,  in  the  manner  set  forth  in 
article  2181  of  the  Civil  Code. 

2.  The  registrar  or  his  deputy  shall,  after  bavins^  compared  the 
original  and  copy,  draw  up  and  affix  at  the  end  of  the  said  copy  a 
certificate  to  the  effect  that  the  same  has  been  examined  and  compared 


and  is  in  conformity  with  the  original. 
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Such  certificate  shall  be  attested  under  oath  taken  before  the 
prothonotary  of  the  Superior  Court  of  the  district  or  before  the  clerk 
of  the  Circuit  Court  of  the  county. 

3.  Evei-y  index,  repertory,  register  or  other  book  bearing  such 
certificate  shall  have  the  same  authenticity,  validity  and  effect,  to  all 
intents  and  purposes,  as  that  whereof  it  is  the  transcription,  and 
article  2161  of  the  Civil  Code  shall  apply  thereto. 

The  original  book  shall  nevertheless  be  carefully  preserved,  and 
and  may  avail  and  be  consulted  as  occasion  requires.  32  V.,  c.  25, 
8S.  1,  2,  3  and  4 :  43-44  V.,  c.  17,  s.  8. 

§  8. — Remvision  of  Registers. 

SOSS,  Whenever  a  registrar  ceases  to  be  regi.sti'ar,  in  conse- 
quence of  resignation  or  removal  from  office,  and  when  any  such 
registrar  dies,  every  such  rcgistmr  cetisilig  to  hold  office  and  the  heirs, 
executors,  or  legal  representatives  of  every  such  registrar  dying, 
shall  deliver  to  the  successor  of  every  such  registrar,  on  his  demand, 
all  the  books,  registers,  memorials,  and  papers  appertaining  to  the 
office  ;  and  in  case  the  registrar  so  resigning  or  removed  from 
office  or  the  heirs,  executors,  or  other  legal  representatives  of  any 
deceased  registrar,  refuse  or  neglect  to  deliver  to  the  successor  of  such 
registrar,  all  such  books,  registeis,  memorials,  and  papers,  he  or  they, 
and  every  of  them,  so  refusing  or  neglecting,  shall  be  liable  to  make 
satisfaction  to  the  parties  injured,  for  all  damages  and  costs  sustained 
by  such  refusal  or  neglect.  C  S.  L.  C,  c.  37,  s.  1 10. 

J)  ^).—  Duties  of  Registrars. 

Stl83.  In  addition  to  the  penalties  inflicted  by  article  2159  of 
the  Civil  Code,  every  registrar  shall  comply  with  the  requirements  of 
the  laws  respecting  registration,  under  a  penalty  not  exceeding  forty 
dollars,  with  costs,  for  every  contravention  of  such  requirements.  C. 
S.  L.  C,  c  37,  s.  109. 

9684*  Each  registrar  shall,  within  twenty  days  after  he  ha<5 
taken  the  oath  of  office,  appoint  a  deputy,  and,  upon  the  death, 
resignation  or  removal  of  any  registrar,  his  deputy  shall  execute  the 
office  of  registrar,  until  another  person  is  appointed  and  takes  upon 
himself  the  said  office.     C.  S.  L.  C,  c.  37,  s.  98. 

SO^S*  Any  deputy  registrar  may  resign  or  be  removed  from 
office  by  the  registrar  ;  and,  in  the  event  of  the  death,  resignation  or 
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^  removal  of  the  deputy,  such  registrar  shall  appoint  another  deputy 
within  twenty  days  after  such  death,  resignation  or  removal.  C.  S. 
L.  C,  c.  87,  8.  99. 

9686«  If  any  I'egistrar  neglect  to  appoint  a  deputy,  he  is  liable 
to  a  fine  of  twenty  dollars,  for  each  day  during  which  such  neglect 
continues. 

The  fine  may  be  recovered  in  any  competent  court,  and  one  half 
thereof  shall  be  paid  to  Her  Majesty,  and  the  other  half  to  the 
informer.     C.  S.  L.  C,  c.  37,  s.  100. 

9087.  It  shall  be  the  duty  of  the  sheriff  of  the  district,  or,  if 
there  be  no  such  sheriff,  then  of  the  warden  of  the  county  in  which 
any  registrar  dies,  immediately  to  notify  the  death  of  such  registrar 
forthwith  to  the  Provincial  Secretary,  for  the  information  of  the 
Lieutenant-Governor,  who  shall,  within  one  mouth  after  any  such 
death,  appoint  a  fit  person  to  fill  the  vacancy.    C.  S.  L.  C,  c.  37,  s.  101 . 

§  10. — Oaths  to  hi'  taken  by  Registrars. 

S%i^HH*  Every  registrar  and  deputy  i\jgistrar,  before  he  enters 
upon  his  office,  shall  take  and  subscribe,  before  one  of  the  judges  of 
the  Court  of  Queen's  Bench  or  of  the  Superior  Court,  the  oath  of 
allegituice  and  oath  of  office  in  the  forms  A  and  B  hereunto  annexed. 

2.  Such  oaths,  after  being  sworn,  shall  bo  transmitted  to  the 
clerk  of  the  peace  for  the  district  within  the  limits  of  which  is  situate 
the  office  to  which  such  registrar  or  deputy  has  been  appointed. 

3.  The  clerk  of  the  peace  shall  file  the  same  among  the  records 
of  his  office,  for  which  service  he  shall  receive  from  such  registrar  or 
deputy  one  dollar.     C.  S.  L.  C,  c.  37,  s.  102,  §  1  ;  33  V.,  c.  7,  s.  1. 


FORM  A. 

OATH  OF  ALLEGIANCE  TO  BE"  TAKEN  BY  REGISTRARS  AND  DEPUTY 

REGISTRARS. 

I,  A.  B.,  do  solemly  promise  and  swear,  that  I  will  be  faithful, 
and  bear  true  allegiance  to  Her  Majesty  the  Queen  :  So  help  me  God. 
C.  S.  L.  C,  c.  37,  Schedule,  Form  A, 
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FORM  B. 

OATH  OF  OFFICE  TO  BE  TAKEN  BY  REGISTRARS  AND  DEPUTV  REGISTRARS 

I,  A.  B.,  Registrar  (or  Deputy  Registrar,  as  the  case  Ttiay  be),  for 
the  of  ,  do  solemly  swear,  that  I 

will  truly,  honestly  and  faithfully  perform  and  execute  the  office  of 
Registrar  (or  Deputy  Registrar,  as  the  case  may  be\  for  the 

of  and  all  and  every  the  duties  enjoined 

and  required  to  be  done  and  performed  by  me  as  such  Registrar  (or 
Deputy  Registrar  as  the  case  may  fte),  by  the  law,  so  long  as  I  shall 
continue  in  the  said  office ;  and  that  I  have  not  given  or  promised, 
directly  or  indirectly,  or  authorized  any  person  to  give  or  promise,  any 
money,  gratuity  or  reward  whatsoever,  for  procuring  or  obtaining  the 
said  office  for  me:  So  help  me  God.  C.  S.  L.  C,  c.  37  Schedule, 
Form  B. 

§  11. — Security  to  be  furnished  by  Registrars, 

S4IS9*  The  security  to  be  furnished  by  registrars  is  given  in 
conformity  with  section  fourth  of  chapter  third  of  title  third  of  these 
Revised  Statutes  respecting  the  security  to  be  given  by  public  officers 
C.  S.  L.  C,  c.  37,  s.  102 ;  33  V.,  c.  7,  s.  1 ;  36  V,  c.  15,  s.  1 :  38  V. 
c.  17,  s.  10 ;  42-43  V.,  c.  6,  s.  1  ;  47  V.,  c.  5,  s.  1 ;  50  V,  c.  9,  s.  1. 

St>90*  If,  within  three  years  after  the  death,  resignation  or 
removal  of  any  registrar,  or  if  within  three  years  next  after  the  three 
months  after  the  notice  of  the  withdrawal  of  his  security,  no  negli- 
gence, misconduct  or  malversation  appear  to  have  been  committed  by 
him,  the  security  entered  into  by  such  registrar  shall  be  void.  C.  S. 
L.  C,  c.  37,  s.  104 ;  32  V.,  c.  9,  ss.  6,  8  and  14. 

§  12. — Profession  of  Notary  incompatible  with  the  office  of  Registrar, 

SOOl*  Excepting  the  registrars  in  office  appointed  before  the 
first  of  January,  1874,  no  registrar  shall  practise  as  a  notary.  38  V., 
c.  23,  s.  6  ;  46  V.,  c.  32,  s.  28. 

§  13. — Residence  of  RegiMrars. 

S092S*  Every  registrar  shall  reside  within  five  leagues  of  his 
office.  C.  S.  L.  C,  c.  37,  s.  103. 
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§14. — Registrars'  Fees, 

S60S«  Every  registrar  shall,  unless  and  until  it  is  otherwise 
ordered  by  the  Lieutenant-Governor  in  Council,  under  article  5696  of 
these  Revised  Statutes,  be  allowed  for  the  filing,  entry  and  registra- 
tion of  every  memorial  to  be  registered,  fifty  cents,  in  case  the  words 
therein  do  not  exceed  four  hundred  words,  but  if  such  memorial 
exceed  four  hundred  woi'ds,  then  after  the  rate  of  ten  cents  for  every 
hundred  words  contained  in  such  memorial,  over  and  above  the  first 
four  hundred  words,  and  the  like  fees  for  the  like  number  of  words 
contained  in  every  deed,  conveyance,  will  and  document  registered  at 
full  length,  and  in  every  certificate  or  copy  or  other  writing  required 
to  be  done  bj^  the  registrar ;  and  for  every  search  in  the  said  office,  if 
the  names  of  the  parties  to  the  deed  or  instrument  to  be  searched  for 
be  given,  twenty  cents,  and  when  the  names  are  not  given  forty  cents. 
C.  S.  L.  C,  c.  37,  s.  105. 

9694.  Every  registrar  is,  for  the  keeping  of  the  list  of  mutations 
of  property  in  seigniories,  allowed  a  fee  of  ten  cents  for  each  one 
hundred  words,  out  of  the  moneys  deposited  with  him  for  that 
purpose;  and  he  shall  continue  to  keep  such  list  so  long  as  the  sum 
of  money  deposited  or  any  other  sum  afterwards  deposited  with  him 
for  the  same  purposes  is  not  expended.  37  V.,  c.  9,  s.  3. 

9699*  Every  registrar  is  also  allowed  a  fee  of  fifty  cents  for 
each  address  or  change  of  address  of  any  hypothecary  creditor  entered 
in  his  register ;  which  sura  covers  his  fees  for  all  proceedings  in  con- 
nection therewith.  43-44  V.,  c.  25,  s.  15  §  3. 

9696.  The  Lieutenant-Governor  may,  from  time  to  time,  by 
order  in  council,  make  tariflfs  of  fees  to  be  taken  by  registrars,  for  the 
several  services  and  duties  performed  by  them,  and  such  fees  shall 
then  be  substituted  for  those  fixed  by  article  5693  of  these  Revised 
Statutes  or  by  any  other  enactment. 

2.  Every  such  order  in  council  may,  from  time  to  time,  be 
amended,  repealed,  or  replaced,  and  may  apply  to  one  or  more  or  to 
all  the  registration  divisions  of  the  Province. 

3.  Every  such  order  shall  be  published  in  the  Quebec  Official 
Gazette  and  shall  take  efifect  from  a  day  to  be  therein  appointed  not 
being  less  than  one  month  from  the  day  on  which  it  is  published.  C. 
S.  L.  C,  c.  37,  s.  106. 
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§  15. — Inspector  of  Re.gif<tri/  Offires. 

I. — HIS   APPOINTMENT. 

SH07*  The  Lieutenant-Governor  in  Council  may  appoint  an 
inspector  to  visit  the  registry  offices  and  vaults  or  safes  which  muni- 
•cipalities  are  obliged  to  procure  and  maintain  under  articles  515,  516 
and  517  of  the  Municipal  Code.  C.  S.  L.  C,  c.  37,  s.  93  g  1  and  2;  43- 
44  v.,  c.  17,  s.  1. 


>•  Such  officer  is  a  public  officer  known  as  the  **  inspector 
of  registry  offices  "  ;  he  retains  office  during  good  behavior,  and  shall, 
before  entering  upon  his  duties,  take  the  ordinary  oaths  of  allegiance 
and  of  office,  in  accordance  with  the  fonns  hereunto  annexed,  before 
one  of  the  judges  of  the  Superior  Court  or  a  commissioner />€rrf^rfi??jn« 
poteAtatem.  43-44  V.,  c.  17,  ss.  1  and  2. 

II. — HIS  POWERS  AND  DUTIES. 

5000.  The  inspector  of  registry  offices  has  power  to  order  the 
alterations  permitted  by  law  and  which  are  necessary  to  secure 
uniformity  in  the  keeping  of  the  books  and  registers  of  registry 
offices,  and  to  render  them  more  efficient.  43-44  V.,  c.  17,  s.  3. 

5TOO«  In  offices  where  there  is  no  index  to  immoveables,  the 
inspector  sliall  supply  each  registrar  with  a  form,  w  hich  the  latter 
shall  follow  in  preparing  such  index,  in  accordance  which  schedule  C, 
hereunto  annexed,  so  that  such  registrar  shall  be  in  a  position,  when 
applied  to  for  searches,  to  ascertain,  by  simply  glancing  at  the  index, 
the  charges  existing  upon  any  immoveable  entered  in  the  cadastre. 
43-44  v.,  c.  17,  8.  4. 

5701.  In  offices  where  there  is  an  index  to  immoveables,  the 
inspector  shall  furnish  the  same  form  to  the  registrar,  and  the  latter 
shall  follow  the  same  and  conform  thereto,  so  soon  as  the  volumes  of 
his  index  are  filled  up  and  require  to  be  renewed.  43-44  V.,  c.  17,  s.  5. 

S702«  The  inspector  shall  visit  the  registry  offices,  whenever 
the  same  shall  be  necessaiy,  in  order  to  be  assured  that  the  books  and 
registers  of  such  offices  are  kept  correctly  and  according  to  law ;  that 
the  registration  stamps  are  duly  affixed  to  the  deeds,  copies,  certificates 
and  books  of  searches  ;  that  the  registrar's  security  is  valid,  and  that 
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every  registrar  has  a  deputy,  duly  appointed  and  sworn  ;  and  when- 
ever such  inspector  finds  a  registrar  in  default  in  any  of  the  above 
particulars,  he  shall  inform  the  Government  thereof.     43-44  V.,  c.  17, 

s.  6. 

ST08«  The  inspector  shall  make  a  general  report  of  his  visits 
to  the  Lieutenant-Governor  in  Council,  and,  in  such  report,  he  shall 
specify  the  alterations,  which  he  may  deem  necessary,  in  order  to  give 
the  index  to  immoveables  the  required  accuracy  and  to  secure 
uniformity  in  the  keeping  of  the  books  and  registers  of  registry 
offices.     43-44  V.,  c.  17,  s.  7. 

ST04*  The  inspector  may  also,  if  need  be,  order  the  registrar  to 
copy  any  index  of  names,  which  may  be  in  a  state  of  dilapidation, 
from  age  or  from  wear  and  tear,  to  such  an  extent  as  no  longer  to 
offer  to  the  public  any  certainty  of  the  correctness  of  the  searches 
made  therein. 

Such  copy  shall  be  made  as  carefully  as  possible  and  by  referring 
to  the  registers  for  such  portions  of  the  index  then  being  recopied 
which  are  illegible.     43-44  V.,  c.  17,  s.  8. 

§  16. — Levying  of  a  percentcu/e  for  Inspect  i/m  Expen^nes 

5T05»  In  order  to  meet  the  expenses  of  inspecting  registrj'^ 
offices,  and  of  making  plans  and  books  of  reference  in  the  different 
registration  divisions,  the  Lieutenant-Governor  in  Council  may,  from 
time  to  time,  order  a  percentage  to  be  levied  upon  the  fees  received 
by  the  registrars  on  the  renewal  of  registrations  made  in  virtue  of 
article  2172  of  the  Civil  Code.     32  V.,  c.  25,  s.  10. 

5T06.  Such  percentage  shall  not  exceed  fifteen  per  cent,  on  the 
feas  so  received  by  registrars  on  such  renewals  of  registration.  32  V., 
c.  25,  s.  10. 

5TOT.  All  registrars,  who  are  subject  to  the  above  provisions, 
shall  include,  in  each  of  their  returns,  a  statement  of  the  amount  of 
fees  received  by  them  on  the  renewal  of  registrations,  and  shall 
transmit  therewith,  to  the  Provincial  Treasurer,  the  percentage 
prescribed  by  any  order  in  council  passed  for  that  purpose.  43-44  V., 
c.  19,  8.  3. 
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SCHEDULE  A. 


OATH  OF  ALLEGIANCE. 


I,  A.  B.,  do  sincerely  promise  and  swear  that  I  will  be  faithful 
and  bear  true  allegiance  to  Her  the  Majesty,  Queen  (aic,) ;  So  help  me 
God.  43-44  v.,  c.  17,  Schedule  A. 


SCHEDUJ.E   B. 


OATH    OF   OFFICE. 


I,  A.  B.,  appointed  inspector  of  registry  offices  in  the  Province  of 
Quebec,  solemly  swear  that  I  will  faithfully  perform  and  execute  the 
duties  of  such  office  according  to  law  :  So  help  me  Qod. 

43-44  v.,  c.  17,  Schedule  B. 


SCHEDITLE   C. 


INDEX  TO   IMMOVEABLES. 


Index  of  the  parish  of         ,  in  the  county  of 

No.  1. 
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SECTION  XVI. 
PROVISIONS  IN  CONNECTION  WITH  TITLE  THIRD  OF  BOOK    FOURTH 

OP  APPBEIGHTMENT. 
rArticle  2467.) 

TIME  ALLOWED  FOR  DISCHARGINC;  CARGOES. 

870^«  A  cargo  of  a  vessel  consisting  of  coal  shall  be  discharged 
at  the  rate  of  forty  chaldrons  per  diem  : 

A  cargo  of  metal,  the  freight  of  which  is  estimated  by  the  ton,  at 
the  rate  of  at  least  sixty  tons  daily  ; 

A  cargo  of  salt  or  grain,  at  the  rate  two  thousand  minots  daily ;  {sic.) 

A  cargo  of  salt  in  sacks,  at  the  rate  of  at  least  one  thousand 
sacks  daily  ; 

A  cargo  of  sawed  lumber,  at  the  rate  of  at  least  fifty  thousand 
feet  daily ; 

And  a  cargo  of  bricks,  at  the  rate  of  at  least  twenty  thousand 
daily.  C.  S.  L.  C,  c.  60,  s.  2. 

SECTION   XVII. 
PROVISIONS  IN  CONNECTION  WITH  THE  CIVIL  CODE  GENERALLY. 

VALIDATION  OF  CBETATN  DEEDS. 

8709.  Nothing  in  these  Revised  Statutes  or  in  any  act  of  this 
Province  shall  affect  any  provisions  in  any  acts  passed  for  the  purpose 
of  confirming  and  making  valid,  legalizing  or  interpreting  any  act. 
statute  or  law,  deed  or  instrument  whatever.    C.  S.  L.  C,  c.  20,  s.  18. 
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&;Laporte  2172  2 

vsGingras  2058  6 

2065  1 

vs  Lionais    919  13 


654 


Index  to  cases. 


Art.  Case. 
Bauque  Ville-Marie  &    Pri- 

meau 2341  6 
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Beausoleil  &  Canadian  Mu- 
tual Insce.  Co 2487  5 
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Birch  vs  Desjardins 1536  44 

Biron  &  Traham .  1535  47 

Biroleau  vs  Derouin WO  15 

2285  16 

Bisson  vs  Lamoureux 189  2 
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Borrownian  &  Angus 2000  4 

Bosquet  vs  McGreevy ^  1830  1 

Boss^  &  Hamel 918  5 
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Bruchesi  &   Village  of  St. 
Gabriel 1063  124« 
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Bruneau  &  Barnes 1301   23 

**      1423   18 

vs  Cormier 2433  1 

**         vs  Gaj^on 1139 

1W5  10 

vs  Robert 1535  9 

Brunelle  &  Bergeron 1231  16 

vs  Buckley 1188  22 

&  T^fleur 2090  1 

"      2130  19 

"      2172  3 

vs  McGreevy 1732  90 

Bi'iinet  vs  Brunei 831  5 

**       vs  Desjardins 2219  2 

**       vs  Lacoste 1536  10 

'*       vs  Lalonde 2286  10 

**       vs  Leroux 191  1 

**       vs  Pinsonneault 2227  17 

Brunette  &  ■  Corp.  du  Vill. 

C6te  St.  Louis 364  4 

Brunette  vs  P^loquin 937  3 

980  2 

**  Bi-unswick  "  The 2396  6 

Brush  vs  Wilson 1241  2 

Bryant  vs  Fitzgerald. 1158  2 

Buchanan  vs  Cormack 2260  46 

vs  McMillan 1483  2 

1703  2 

Buckley  &  Brunelle 1048  6 

"  •'        1049 

1301  20 

Bull  vs  Cuvillier 2310  5 

Bulman  vs  Andrews 1732  8 

Bulmer  vs  Browne 1934  3 

&  Dufresne 93 

460 

941  1 

949  6 

955  2 

2082  13 

Bunker  vs  Carter 1535  1 

Buntin.  &  Hibbard 1474  9 

Bureau  vs  Moore 308  1 

Burland  &  MoflPatt 1032  3 

Burn  vs  Fontaine 118  1  &  2 

119  4 

129 

Bum  vs  Fontaine 150 

Burnett  vs  Monaghan 2324   4 

Burns  vs  Hart 1667   1 
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Burns  vs  Richai'd 679  2 

Burnstein  vs  Davis 1053  92 

Burroughs  &  Wells 1582  6 

"      1535  49 

Bury,  George,  esc  parte 341 

"      vs  Corriveau  Silk  Mills 

Co 360  6 

"      ...  1571  45 

"      ...  1732  71 

"      ...  2240  8 

Bush  vs  Stephens 1231  6 

Bussi^re  vs  Blais 503  3 

Butler  vs  L^gar6 2200  9 

'*      2242  23 

Butler  &  MacDougall 2183   1 

Byrd  vs  Corner 1053  272 

Byrnes  vs  Trudeau 1297   1 

1301   5 

"  By  Town,"  The 2525  7 

Cadieux  &  Pinet 1034  3 

"      1914 

•*      2081  2 

Cadot  &  Ouimet 1997  2 

"  •*       2219  12 

Cadwallader  vs  Grand  Trunk 

Ry 1233  31c 

"     .  1677   1 

CahiW,  e.v  parte 290   9 

343  3 

**      &Hachette 824  1 

Caird  vs  Webster 1168  7 

•*      ;..  1234  20 

Cairns  vs  Poulette 1624  14 

Caldwell  &  Attorney  General    850  1 

&  McLaren 503  18 

vs  Patterson 992  1 

"    1048  1 

Calvin  vs  Tranchemontagne  2361  2 

Cameron  vs  Steele 240  6 

"      1053  227 

"      1233  38 

Campana  vs  Hubert 1908  1 

Campbell  vs  Bat« 1241  18 

vsBeattie 2273  7 

vs  Grand  Trunk  Ry  1676  8 

**         vs  James 993  8 

vs  Jones 1672  1 

vsJudah 9 

"      1188  29 

*  •        &  Liverpool  &  Lon- 
don &  Globe  Insce  Co 2574  2 
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Art.  (.'use. 
Campbell  &  Victoria  I  usee. 

Co 2487  7 

Canac&Canac 831  10 

"     855  4 

Canada  Guarantee  Co.  &  Mr- 

NichoUs 1935  4 

Canada  Paper  Co.  &  British 

American  Land.  Co 1489  7 

Canada  Paper  Co.  vs  Cary . .  1609  6 
Shipping  Co.  &  Vic- 
tor Hudon  Cotton  Co 1500  2 

"    1727  14 

Canadian  Copper  Pyrites  Co. 

vsShaw 29  28 

Canadian  Express  Co.  &  Le- 

toumean 1233  31^ 

Cfmadian    Fire    &    Marine 

Insce.  Co,  vs  Keroaek 2468  3 

..  2480  4 
Canadian  Mutual  Fire  Insce. 

Co.  &  Donovan 2478  19 

(-anadian  Navigation  Co.  & 

Hayes • 1672  5 

..  1675  10 
Canadian  Navigation  Co.  & 

McConkey 1675  13 

(/anadian  Pacific  Ry.  &  Ca- 

dieux 1053  11 

Canadian  Pacific  Ry.  &  Cha- 

teauvert 1053  '  21 

Canadian     Pacific     Ry.     & 

Goyette 1064  14 

Canadian  Pacific  Ry.  &  Pi- 

chette 1053  163 

Cannon  &  Larue 2263  2 

Cannor  vs  Stewart 1535  42 

Cantin  &  Hochelaga  Bank . .  1889  24 

*'      vsMorel 1619  15 

Cantlie  &  Coaticook  Cotton 

Co 1756  3 

Capcutt  vs  McMaster 2308  2 

Carden  &  Finley 1233  4&8 

2313  2 

2341  1 

&Rinter 1233  36 

**      2316  3 

Cardinal  vs  Dominion  Fire 

&;  Marine  Insce.  Co 2490  24 

Cardinal  vs  Dorice  alias  Do- 
ris   1053  257 

Cannel  vs  Asselin 1865  4 
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Art.  C'.'use. 

*'  Cnrniona  "  The 2528  1« 

C.Tron  vs  Abbott 2261  20 

**       2262  U 

'*      vs  ( ■louticr 1229 

''      2227  15 

Carpenter  A:  Dory 571  5 

**     2058  11 

''     2157 

Carr  vs  Black 1058  .ID 

Carreau&  McGinnis II55  5 

"        1520  1 

Carrier  vs  Angers 2082  1 

2098  4 

2130  4 

2136  1 

vsC6te 1732  64 

Carsley  vs  Bradstreet  Co 1053  107 

...  1053  288 

Carson  vs  Bishop 304  8 

"       vs  City  of  Montreal..  1053  232 

Carter  vs  Breakey 603  22 

1918  3 

2188  2 

2250  28 

2261  17&18 

Carter  &  Molson 913  6 

1484  6 

1190  5 

1231  10 

2274  5 

Cartier  vs  B<^chard 1310 

"        1320 

vs  Leprohon I715  3 

vs  Marcoux 2058  3 

vs  Pelletier 986  2 

&  Holland 1053  150 

Cary  &  Canada  Paper  Co. . .  1976  5 

**    &  Johnston 1624  6 

**     vs  Ryland 176  3 

Casavant  vs  Lemieux 1596 

2016  2 

Casey  &  Goldsmith 2484  1 

Casgrain  vs  Chapais 986  1 

Caspar  vs  Hunter 919  5 

Cassant  vs  Perry I837  2 

Cassils  &  Crawford 1439  6 

2268  14 

Casson  vs  Thompson II59  3 

Castle  vs  Baby 1793  l 

Castong^uay  vs  Beaudry 937  2 

&  Castongiiay . .     945  2 
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Castonguay  &  Castonguay . . 

(.^atelli  vs  Gareau 

Cathcart  vs  Union  Building 

Society 

Cat  y  vs  Perrault 
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Caumartin  vs  Arehambault. 
C'ava  vs  Pellerin 

**     ^  Trust  and  Loan  Co. 

of  Canada 

('entral  Ry.  Co.  &  Legendre 
**        Vermont  Ry.  &  La- 

reau 

Chabotte  vs  Charby 
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vs  Morriset. 
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Chalifoux  vs  Canadian  Pa- 
cific Ry 

Chalifoux  vs  Thouin 

Chalmers  &  Mutual  Fire 
Insce.  Co 
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Chalou  vs  Trahan 

Chaloult  vs  B^gin 

Chalut  vs  Persilier 

Chamberland  vs  Parent 

Chamberlin  &  Ball 

C'hamland  vs  Jobin 

Champagne  vs  Beauchamp.. 

&  B^langer 

vs  Goulet 

vs  La  valine 

Chandler  vs  Sydney  &  Louis- 
burg  Coal  &  Ry.  Co 

C'hapais  vs  Lebel 

Chapdelaiue  vs  Chevalier  . . 

vs  Morrison 

vs  Valine 

(^hapin  vs  Whitfield 
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Chapleau  &  Chapleau 
&  Debien. . . 
vs  Lemay . . 


ii 


i. 


(i 


ii 


Chapman  vs  Clarke . 
vs  Gordon 
&  Larin. . . 
&  MaBson . 


ii 
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ii 
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&  Masson 


Art-  Case. 

952  1 

1190  4 
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251  2 
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2098  18 

2040  3 

407  11 

1053  6 

1914  2 

1535  20 

290  3 

990  13 

1053  3 

290  6 

2490  0 

2490  22 

190  1 

2017  5 

924  1 

1053  225 

1234  6 

175 

1053  96 

2273  25 

1641  11 

2115  13 

2457  13 

2044  1 

1155  6 

1188  5 

1301  32 

1233  20 

1475  2 

831  13 
1001 

993  18 

1032  16 

503  5 
1077 
1069 
1232 
1831 
1868 
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Art.  Case. 

Chapman  vs  McFee 2306  5 

vs  Scott 1053  255 

Chaput  &  Berr>' 1034  4 

CharV)onneau  vs  Benjamin . .  1668   4 
*'  vs  Charbonneau    284 

vs  Duval 1087   11 

Charest  &  Rompr^ 1938   9 

&  Stanstead  &  Sher- 
brooke  Mutual  Fire  Insce. 

Co 2081   7 

Charland  vs  Faucher 2098   30 

Charlebois  vs  Cahill 788   3 

"    800 

"    2082   9 

&  Charlebois  ... .  1921   5 

&  Forsyth 1671   16 

"      1571   25 

&Headley 1390  2 

"       1395  2 

&Lemaire 1476  8 

**  vs  Raymond 583 

vs  Sauv^ 2085  10 

&  So(*.  de  Const. 

Mc^tropolitaine 2098  31 

..  2139  2" 
"  Charles  Chaloner"  The...  2432   14 
Chartier  vs  Grand  Trunk  Ry  1675  6 
i<  «i  ii       «i      2676  7 

Chartrand  vs  Arehambault.  1053  217 

vs  Joly 1492  8 

Chaudi^re  Gold  Mining  Co. 

&Desbarats 3663&4 

..  1507  3 
"        ..  1511 

('haumont  &  Grenier 2096   17 

2130  10 

Chauss^  vs  Lareau 516  2 

Chenard  *^  Laf  ond 1921   3 

Ch^nier  vs  Coutl^ 1067   1 

Cherrier  &  Bender 211    1 

&  Titus 1732  25 

Chesmer  &  Jamieson 2098   22 

2130   13 

Chester  vs  Gait 406 

"  929  6 

"  956   1 

Cheval  vs  Morin 782  2 

"      1076  2 

"      1131  6 

Chevalier   vs   Mun.    de   St. 
Francois  de  Salles 1046  2 
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Art  Case. 
Chevigny  de  la  Chevroti^re 

A;  City  of  Montreal 400  16 

..  2242  28 
Chevreflls  vs  Syndics  de  la 

Par.  de  Ste.  H616ne 1233  07 

Chevrier  &  Queen 2211  3 

"      2261  13 

ChinicvB  Canada  Steel  Co..  1156  8 

"      &  Lefaivre 1188  46 

"      A;  Ross 1117 

"    1726  2 

Chisholm  vs  Pauz^ 2116  18 

Cholet  V8  Duplessis 177  4 

1301  3 

1423  2 

Chouiuard  vs  Chouinard. . . .     917  11 

....    918  13 

....    924  2 

...  2613  6 

"        vs  Demei*s 304  4 

Chretien  &  Crowley 993  16 

1727  15 

**        vsPoitras 2043  2 

2098  37 

'*       2100  5 

2130  15 

Christie  vs  Malhiot 1519  1 

Christin  vs  Archambault 2227  22 

&  Valois 1243  1 

Christmas  vs  Bordua 992  13 

Church  vs  Caron 2216  3 

Citizens  Insce.  Co.  &;  Bois- 

vert 2490  JU 

Citizens  Insce.  Co.  &  Hour- 

guignon 1727  16 

Citizens    Insce.  Co.  &  Hol- 
land   2485  7 

City  Bank  &  Barrow 1488 

"      1740  6 

"      1968  1 

vs  Brown 1956  1 

**        V8  Harbour  (Com- 
missioners       1727  1 

City  Bank  &  Hunt*?r 2322  1 

*'      2324  2 

vsLafleur 323  4 

**      987  2 

**      2344  27 

City  of   Glasgow    Bank   vs 

Arbuckle 1897  2 

**  "  "        .    1899  4 


Art  Case. 

"  City  of  Manitowoc  "  The. .  2383   26 

City  of  Montreal,  see  Mon- 
treal, City  of 

"  City  of  Quel)ec,"  The 2526  13 

City  of  Quebec,  «ee  Quebec, 
City  of 

Clapin  vs  Nagle 2013   4 

**      2103  4 

Clarence  Gold  C<j.  vs  Mon- 
treal Telegraph  Co 1676  13 

Clark  &  Exchange  Bank  of 

Canada ^999.  5  Ac  7 

. .  2341  4 

Clarke  vs  Breany 2017  2 

vs(;iarke 843  1 

vs  Lortie 1035  18 

i  Clearihue  vs  Morris 2306  1 

i  Clement  vs  Catafai-d 1035  16 

&  Francis 165  3 

*       240  4 
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306  2 

327  3 
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vs  Geer 913  2 

&Leduc 872   3 

vs  Page 1530   2 

Cleveland  &  Exchange  Bank  1161    4 
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2306   13 
1053    148 
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41 


Cloran  vs  McCrory 

vs  McClanagaii 1144  1 

1732  16 

Close  vs  Dixon 831  4 

Cloutier  &  Ti'^panier 1053  140 

&  Vital  Jticques. . ..  2096  32 

Club  Canadien  vs  Beaudry . .    689  8 

Clugston,  ex  parte 44  2 

Coates  vs  Glen  Brick  Co 358  2 

Cockburn  vs  Beaudry 1204  1 

**  Coldstream,"  The 2401  2 

Colebi-ook   Rolling  Mills  vs 

Oliver 2383  25 

Colleret  vs  Martin 1670  7 

Collet te  vs  Dansereau 1535  16 

&  Lasnier 1053  301 

vs  Lefebvre 1915  2 

vs  Lewis 1544  11 

Collins  vs  Bradshaw 2344  6 

Colson  vs  Ash 1234  14 

Coltman  vs  Hamilton 2416  1 

Colver  vs  Darreau 1938  2 
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Art  Case. 
Colville&  Building  Society.  2086   4 

.  2096   16 

&  Flanagan 776   3 

...    860  2 
...    867  5 

Comte  &  Lagac^ 1272   4 

"      1292   4 

Commercial    Mutual   Build- 
ing  Soc.    of    Montreal    k 

Sutherland 1865   1 

**        ..  1877 

..  1880   102 
(.'ommercial  Union  Assce.Co. 

&  Canada  Iron  Mining  Co.    2580   o 
('(mimereial  Union  Insce.Co. 

&  Foote 1704   2 

"        ..  1727  2 
Cie.    d'Assuranee    Mutuelle 
contre  le  feu  de  Montreal 

&  Villeneuve ,  2474    13 

"        ..  2574   4 
Cie.  d*Assuranc-e  des  Cultiva- 

teurs  &  Grammon 2583    1 

Cie.    d'Assce.    Mutuelle    de 
Montniagny    &     Charl)on- 

neau 2490  39 

Cie.  dMnstruments  Agrixtoles 

V8  Herbert 1889   3 

C'ie  du  Chemin  de  Fer  (-en- 

tral  &  Ijegendre 407    U 

C'ie.   du  Chemin  de  P'er  du 

Nord  &  Pion 400    19 

..     407   8 
C'ie.  du  I'hemin  de   Fer  de 

T(5miscouata  &  Dubt^ 407    18 

Cie.  de  Pr^t  et  de  C«^dit  Fon- 

cier  vs  Garand 1536   9 

**        ..  1792   1 
Cie.  de  Pi-^*t  et  de  C Wdit  Fon- 

cier  vs  Santerre 992   7 

.  1233  77 
..  1234  22 
Cie.  de  Pr^t  et  de  Ci-edit  Fon- 

cier  &  St  Ciermain 1031    1 

..  2013   6 
•'        ..  2072   3 
Cie.  de  Pi-^t  et  de  D(^p6t  du 

Canada  &  Chevalier 162 

**        ..     980   5 
Cie.  de  Pret  et  de  D<$p6t  du 
C^anada  vs  Fraser 931   1 
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Cie.  de  Pr6t  vs  Vadeboncoeur 

"  Commodore,"  The 

Conlan  vs  Clarke 
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Rivers  Ry.  &    Comstock . . 
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Connolly  vs  Provincial  Insce. 
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Connolly  vs  Woolrich 
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Consolidated  Bank  of  Cana- 
da &  Meix^hants  Bank  of 
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Content  vs  Normandin 
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Convei*se  vs  Bixjwn 

**         vs  Converse 

Convey  vs  Renouf 

"        vs  Bntania  Life  Ass. 
Co 
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Cooke  vs  Pen  fold 

C\)oIy  &  Dominion  Building 

Society 

it  tt  it 
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C'Ooper  vs  McDoiigall 

**       vs  Mclndoe 

**       &  Tanner 

C'opeland  &  Leclerc: 

Coran  vs  Sylvain 

C?oiiH)ran  vs  Montreal  Abba- 
toir  Co 

H  it  it 

C  Wdner  &  Mitchell 

Cormier  &  Leblanc 

Cornell  &  Liverpool  &  Lon- 
don Insce.  Co 

it  if  i( 

Corner  &  By  I'd 

Corriveau  &  Pouliot 

Corse  vs  British  American 

Insce.  Co 

C'orse  vs  Coi-se 

**      vs  Drummond 
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Cosgrove  vs  Magum 
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Cosgrove  vs  Magfurn 
Cossette  vs  Dunn. . . . 
vs  Leduc . . . 
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Cossit  vs  Lemieux 
Cot6  vs  De  Gasp^. . 


«( 


vs  Denault 
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*  vs  Graham  . . 

*  vs  Haughey. 
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*    vs  Labelle  . 
'    vs  Lemieux 
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vs  Measam.. 
vs  Morrison 


*  vs  Pageot 

*  &  Stadacona  I  usee.  Co. 
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*     vs  Vermette 

('otnoir  &  Paranteau 

Covipal  &  Bonneau 

**       vs  Coupal 

C'our  d'Appel  d'Orl^ans 

Courcelles  vs  Dubois 

Coumoyer  vs    Tranchemon 

tagne  

Coumoyer  Paulct  &  Gu^vre- 

mont 

"Courrier,"  The 

Courteau  vs  Gauthier 


Art  Case. 

2246 

1053  105 

1053  289 

1054  4 
567  5 
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75  3 

240  5 

243  5 

2001  14 

1485  2 

1583  2 

1215  'i 

991 

2279  2 

2344  5 

1053  loIS 

2227  3 

2260  10 

343  1 

988  1 

1889  12 

2272  39 

1243  2 

240  2 

2344  26 

414 

1423  9 

1892  0 
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Courtemanche  vs  Mailloux . . 

Courville  &  Leduc 

ii  i« 

Cousins  vs  Bouchard . 

Coutu  vs  Dorion 

**      vs  Gufevremont . 

ii  ii 

*'      VS  Lefebvre 

Coviture  vs  Begin 

'*        vs  Fournier. . 

**        vs  Marois 

ii  ii 

Couturier  vs  Brossard. 
Cowan  vs  Osborn 

ii  ii 
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Art.  Case. 
Cowan  vs  Turgeon 2303 

"       2327  1 

Cowen  vs  Evans 1688  11 

Cox  &  Patton 1233  48 

"      2268  11 

"    &  Turner 1058  JW3 

"      1496  4 

Cramp  vs  Cocquereau 2272  38 

Crane  &  Nolan 1738  1 

Crathern  vs    Soeurs  de  St. 

Joseph  de  rH6tel  Dieu. ...  1624  4 

Craven  vs  Craven 190  3 

Crebassa,  ex  parte 2273  10 

**         vs  Cie.  du  chemin 

de  Fer  du  Sud  Est 1152  9 

C'rebassa  vs  Cr^^bassa 1208  13 

1571  17 

vs  Fourquin 346  1 

&  Massue 2273  4  . 

Credit  Foncier  Franco  Cana- 

dien  vs  Young 567  6 

'*        ..  1169  28 

..  1173  11 
Credit  Foncier,  Cie.  de  Pi'^t 
et  de  see  Cie.  de  Pi-^t  etc. . 

Cr<5mazie  vs  Cauchon 1574  2 

Crepeau  vs  Moore 2306  11 

"     2307  3 

*•  Crescent,"  The 2525  8 

Crevier     vs     Blaignier     dit 

Jarry 1053  250 

..  1653  1 

Crevier  vs  (.'hayer 1522  5 

vs  Crevier 1105  20 

**        vs  So(;.  d*Ag.  de  Ber- 

thier 1530  10 

Crevier  vs  Sauriole 2260  14 

(lit  Bellerive    &  Ro- 

cheleau 177  7 

**        ..    658 
C'ross  &  British  America  Ins- 
urance Co 2505 2&  4 

2ff76  3 

Cross  vs  Judah 549 2&  3 

**      vs  Snow 2190  0 

Crossen  vs  0*Hara 808 

Croteau  vs  Quintal 559 

Crowley  vs  Chretien 2270  40 

Cuddy  vs  Cassidy 29  44 

Cultivateura,  Cie.  d' Assuran- 
ce des,  &  Grammon 2583  1 

43 
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Art.  Cose. 

"  Cumberland,"  The 2432  1 

"    2526  1 

Cummings  &  Smith 1035  3 

"     1881   1 

Cupples  vs  Martin 838   4 

Cnrley  vs  Hutton 2272  7 

Cmrie  &  Adams 503  28 

Cusack  vs  Mutual  Insce.  Co. 

ofBuflPalo 1740   1 

M  2474  2 

"        ..  2492 
-        ..  2534 

Cushing  vs  Bums 2227  21 

&  Dupuis 1027  6 

"      1472   11 

"      1970   3 

Cutter,  ex  parte 2272  38 

Cutting  &  Jordan 51   4 

"       306 

1220  7 

"       1323  2 

Cuvillier  &  Gilbert 1850  1 

"      1866  2 

"Cybelle,"  The 2525  23 

Cyr  V8  Bryson 29  7 

"    vs  Cadieux 1669  4 

"     vs  Eddy 1670  15 

Dagenais  vs  Douglas 2001  10 

2383  14 

**        vsGauthier 947  1 

"  Dahlia,"  The 2525  5 

Daigneau  vs  Lapointe 1053  110 

"         vs  Levesque 1613  9 

1641  12 

Daigneuult  vs  Demers 1053  249 

2150  2 

2172  8 

Dakley  vs  Normon 1670  11 

Daley  &  Ch6vrier 1254  4 

Daly  vs  Graham 2308  4 

Dorlton  vs  King 1260  9 

Dallaire  &  Gravelle 607  2 

1329  9 

1333 

2098  25 

Dame  vs  Gray 913  1 

Danais  vs  Cot^ 323  1 

Danis  vs  Taillefer 1530  6 

Danjou  &  Th^berge 2073  4 

Dansereau  vs  Fontaine 1941  1 

♦'  vsGoulet 2260  51 


Art  Case. 

Dansereau  vs  James 1068  221 

1670  3 

"         vs  Keller 1738  5 

'*         &  L^toumeux..    1588  3 

...  1935  3 

Danziger  &  Ritchie 177  4 

1423  4 

Daoust  vs  Graham 1063  88 

vsGeoflfrion 1188  31 

**       vs  Laverdure 1063  288 

1064  6 

&  Leboeuf 286  4 

vsMcDonald 2001  19 

2360  2 

2366  3 

2376  2 

2383  24 

Darah  vs  Charret 2232  2 

2260  12 

Darling  &  Brown 913  8 

918  7 

1222  4 

2227  14 

-....  2242  19 

2250  7 

2260  81 

2270  1 

**       vs  Greenwood 1996  5 

&  Templeton 850  3 

Darte  vs  Kennedy 1630  5 

Darvault  vs  Fourniei* 287 

Dasylva  vs  Dufour 1169  9 

2344  14 

vsLizotte 180 

David  vs  Dupaul 202  1 

•*      vs  Gagnon 1390  3 

1394  2 

**      vsGirard 1536  2 

"       1537  1 

2100  1 

"      vs  Hays 910  2 

"      vs  Lepage 1053  143 

"      &  McDonald 1053  265 

"      vsPerreault 1233  28 

"      &  Richter 1638  15 

**      &  Thomas 1619  9 

1626  5 

Davidson  vs  Cameron 29  10 

vsCole 1066  1 

&  Laurier 1727  11 

1732  44 
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vs  Miiir 

&  Shaw 

Dawes  vs  Fulton 

Dawson  &  Desf oss^ 
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McDonald, 

&  Ogden 

&  Trestler 

Day  &  Sendthorpe 

Deacon  vs  Grace 

Deal  vs  Corp.    of  Phillips- 
burg  

De  Beaujeu  vs  Lanthier 

De  Bellefeuille  vs  Corp.  du 
Village   de    St.  Louis   du 

Mile  End 

DeBellefeuille  &  Desmarteau 


it 
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it 


vs  Ross 

Debenham  &  Millon 

Decelles  vs  Bertrand 

ii  it 

De  Chantel  &  De  Chantel . . . 

Deguire  vs  Bourgeois 

De  La  Gorgendi^re  &  Thi- 

baudeau 

Delaney    vs    St    Lawrence 

Steam  Nav.  Co 

IC  (f  IC 


Delaney  vs  Lazarus 
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Delaporte  vs  Modden 

D^lard  vs  Par6 

Delery  &  Campbell 

Deslesdernier  vs  Kingsley  . . 


Art.  Case. 

1739  2 

2268  1 

2285  22 
1035  14 
2058  12 
1169  15 
1169  23 
1938  17 
2242  25 
2273  27 
1053  39 

2286  0 
1053  162 

407  5 

2012  1 


1042  1 

1619  18 

1995  12 

1571  42 

175  10 

990  6 

2285  20 

327  1 

1535  25 

1301  9 

358  10 

2344  18 

1200  2 

1479  2 

1053  246 
2247 

919  8 
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Delisle,  Dame  M.,  ex  parte. . 
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vs  McGinnis 
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vs  Richard . . 
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vs  Sauvageau 

vs  Valade 

D^lorier  vs  Chaflfey. . . 
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2085 
2098 

249 

283 
2001  0 
2383  15 
2227 
2250 
1332 
1370 
1637 

351 
2386 
2383  2 
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Art  Case 
Delorme  vs  Canadian  Pacific 

Ry.  Co 1675  22 

..  1676   18 

D^marchais  vs  Doyle 1732   55 

Demera  vs  Bureau 502 

&  Chapleau 1053 

&  Ducharme 1508 

1510 

vs  Foubert 1297 

vs  Germaine 503 

vs  Hubert 1053 

vs  Larocque 1408 

...  2029 
...  2115 

&  Lynch 1546 

vs  Samson 1618 

"       2062 

De    Montigny   vs    DeBelle- 

feuOle 1732 

..  1897 

Dempsey  vs  McDougall 1972   1 

Denault  vs  Banville 241   1 

Deneau  vs  Frothingham 891   3 

D^n^chaud  &  B^langer 1732  94 

Denis,  ex  parte 76  5 

vs  Burray 1624   1 

vsCloutier 868  3 

vs  Crawford 1447   2 

vs  Poitras 1669  5 

vs  St.  Hilaire 1995  3 

dit      Verroneau      vs 

Th^ret 1053 

..  1053 

..  1053 

.  2240 

Dennehey  vs  Spring 191   2 

Denning  &  Douglass 1534   1 

1536  3 

Derby  &  Herrick 1501   10 

D^roussel  vs  Binet 1938   1 

Derozan  vs  V^niard 75  4 

D^ry  &  Hamel 1223   2 

1522  9 

Desalaberry  vs  Faribault . . .    872 

...  1234 

Desautel  vs  Larue 1198  2 

Desautels  vs  Ethier 2065  2 

Desbarats   k     Fabrique    de 

Quebec 1915  1 

Desbarats  vs  Hamilton 2310  11 
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Art.  Case. 

Desbarats  vs  Kami  it  on 2345  7 

DeschampB  vs  Charbonneau  1312  3 

vs  Linger 2314  0 

Descharnais    vs    Amiot  (lit 

Bocage 2273  1 

Des^ve  &  Des^ve 928  3 

Desforges  vs  Dufaux 1208  5 

D^silets  &  Gingras 1053  210 

vs  Martel 2044  4 

Desjardins    k    Banque    dii 

Peuple 1601  3 

..  1586  1 

"        ..  2258  3 

Desjai*dins  vs  Boyer 165  4 

vsCl^roux 568  4 

vs  Gravel 1663  4 

*'      2128  2 

**  vs  Ducasse 1732  40 

vsHotte 420  2 

vsPag^ 1035  12 

•*  vs  Rochon 515  1 

vsTass^ 1188  0 

Desloriers  vs  Lambert 1624  16 

Desraarais  vs  Gagnon 213 

vs  Picken 1069  o 

"       1544  5 

Desmarteau  vs  Baillie 176  14 

"  vs  Harvey 1474  5 

De  Sola  vs  Stephens 1629  7 

1641  13 

1660  5 

Desoliers  vs  Lynch 194 

Desrivi^res,  in  re 947  2 

**  &  Richardson..     353  2 

..    869  1 

Desroches  &  Gauthier 1054  7 

Desrosiers  &  Lamb 1018  1 

"     2177  11 

"         vs  Lessard 1053  82 

*  *         vs  Montreal,  Port- 
land &  Boston  Ry.  Co 1070  4 

D^roiiselles  vs  Baiidet 1932  1 

D'Estimauville  vs  Tetu 1053  152 

**  vs         Tousi- 

gnant 327  2 

..    335  1 

Desylva  vs  Plante 189  6 

Devine  vs  Griffin 917  3 

Devlin  vs  Beemer 990  17 

**      &  Bibeaii 1732  80 

"      vsTumbletv 1732  27 


Art.  Case. 
Devoyaii  &  Watson 2110   2 

2232  1 

i  *  "        2242  4 

I  Dewar  vs  McLennan 843  6 

i  Dick  vs  Canada  Jute  Co 1668  22 

I  Dickey  &  Terriault 2378  1 

Dill  &  Cie.  d'Assce.  de  Quebec  2478  2 

"      2490  3 

Dillon  &  Borthwick 1736  2 

**     vs  City  of  Montreal. . .  1053  37 

**     vs  Harrison 1231  2 

Dinelle  vs  Gauthier 1670  14 

Dinning  &  Douglass 2062  3 

Dionne  vs  ('anadian  Pacific 

Ry 1676  17 

Dionne  vs  Soucy 2130  1 

&  Valleau 1078  1 

D'Ireland,  Corp,  de  la  partie 
sud  du  Canton  &  Corp.  du 

Canton  de  Colerain 400  17 

Dissein  &  Ross 2132  1 

Dixon  &  Etu 1738  7 

*'      vs   Mail    Printing     & 

PublishingCo 1063  287 

Dixon  &  Perkins 1508  4 

Doak  &  Smith 1898  9 

Dominion  Oil  Cloth  Co.   & 

Martin 1234  18 

Dominion  Type  C'o.  vs.  Pa- 

caud 1169  25 

..  1233  19 

Donaghue,  ca*  jiarte 2272  33 

Donais  vs  Molleur 418  13 

"      2017  7 

Donald  vs  Becket 1938  2 

Donaldson  &  Charles 1624  20 

"      1626  11 

Donegani  &  Choquette 1576 

&  Donegani 21 

&  Molinelli 1235  3 

Donovan  &  Herald  Co 1053  86 

Dooley  vs  Wardley 286  2 

Dooly  vs  Ryai-son 2279  4 

"      2286  16 

Dorais  vs  Chalifoux 2285  26 

Doran  &  Duggan 1624  8 

Dorion  vs  Baltzley 1688  7 

&  Benoit 1152  3 

&  Brown 1732  41  &  36 

&  Crowley 993  17 

1053  201 
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Art,  C'ftso. 

Dorion  &  Dorion 839   '^ 

*'      931   4 

''      945  r> 

"      993   19 

'*      1082  6 

"      1188  25 

"      2242   16 

"      2258  6,7&  8 

"      2270  2 

"      2349  2 

&  Doutre IffTl   22 

'*      1960    3 

ADumont 346   2 

&  Eccl^s.  du  S6m.  de 

St.  Sulpice 2261   14 

Dorion  vs  Hyde 1535   12 

" 1535  27&  28 

k  Laurent 117   2 

vs  Ouimet 1571   40 

vs      Positive      Life 

Assce.  Co 2585 

Dorion  &  Rivet 547  2 

"      551 

"     556 

"       vs  Rol>ertson 2177  3 

2263  6 

&  St.  Germain 1546   1 

D'Orsonnens  vs  (  hristin 175  9 

....    290   17 
....    418  9 
....  1280  6 
....  1423  21 

Dor\'al  vs  Boucher 2058   18 

"       vs  Bourassn 2047   3 

Dorwin  vs  Evans 1732   101 

&  Uutchins 2062   4 

vs  Thompson 2023   3 

2310   8 

Dostaler  vs  Dupont 1029   8 

**      1173   10 

Douglas  &  Dinning 2062   1 

vs  Douglas 1601    14 

Douglass,  Corp.  du  ('nnton  dv 

AMaher 1053   oO 

"        ..  1053   277 

Douglai^  vs  Parent 2000   3 

"      2014   6 

&  Ritchie 1235  0 

Doutney  vs  Bruyfere 1601   11  &  12 

&  Richard 782  3 

1918  4 
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Art.  Cane. 

Doutney  &  Richai-d 1921  4 

Doutre  &    Hnnque    Jacques 

Carrier 2319  7 

Doutre  &  Dansereau 1738  4 

"        vs  Dempsey 1105  1.3 

1726  1 

1732  29 

AElvidge 1601  8 

vs  Gagnier 2178  2 

**       vs  Green 2013  3 

"      2014  9 

"      2047  1 

"      2103  2 

vs  Leblanc 949  2 

vs  McGuinnis 2055  1 

"       Trudeau 1804 

"       ^fc  Walsh 1614  2 

Downie  vs  Barrie 1723  3 

vs  Francis II90  15 

"       2285  32 

**       vs  Graham 1053  &4 

Doyle  &  Gaudette 1161  3 

'*     &  Provost 990  3 

**      2285  24 

Doyon  &  Corp.  de  la  Par.  de 

St  Joseph 360  4 

"        ..     407  3 

Drapeau  &  Deslauriers 1053  205 

vs  Marion 1520  2 

Driscoll  vs  O'Rourke 282  7 

Drolet  vs  Belleau I635  40 

"      vs  City  of  Montreal. .  1053  67 

"      vs  Garneau 1053  109 

**      &  Laferri^re 1522  6 

Drouin  vs  Hall^ 2091  5 

vs  Provencher 787  3 

969  7 

1592 

Drummond,  e,v  parte 028  4 

vs  Holland II73  .5 

"        1823  5 

*       2058  16 

**  I'orp.  of  County 

of,  &  South  Eastern  Ry. . .  2016  5 

Dub^  vs  Charron 843  5 

Dubeau  &  Dubuc 1619  6 

vsPiette 2098  42 

"      2130  17 

Dubeault  vs  Robertson 2001  8 

"         ..  2383  lO&ll 

Dubois  &  Boucher 868  2 
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Alt.  Case. 

Dubois  &  Boucher 1276  3 

'*       vs  Corp.  du  Village 

d'Acton  Vale 1048  5 

Dubois  &  Hubert 240  1 

Dubord  vs  Roy 1713  1 

Dubrule&  Lafontaine 1478  9 

Dubuc  vs  Charron 1174  3 

"      vs  Kidston 1732  104 

Dubuque  vs  Dubuque 1243  11 

Ducasse  vs  Beaugie 1887  3 

Duchaine  vs  Maguiii* 1673  2 

♦*  '*       2279  5 

2287  13 

Ducharme  vs  Loyselle 186  3 

Duohesnay  vs  Bedard 2110  1 

**  vsBoisseau 2016  1 

vsEvarts 2285  1 

Duchesne  vs  Lapointe 1834  6 

Duchesneau,  ex  parte 328 

Ducondu  vs  Bourgeois 311  2 

&  Dupuy 1618  2 

"       1535  30 

Dudevoir  vs  Archambault . .     176  12 

Dudley  &  Darling 1169  8 

Dufaux  k  Hepse 929  1 

vsRobillard 282  1 

329 

**        330 

&  Roy 1701  2 

Dufort  vs  Chicoine 747  2 

Dufour  vs  Dufour 418   11 

**  **      2227  23 

"       &  Roy 1064  24 

Dufresnay  &  Armstrong —  1444  3 

....  1447  3 

Dufresne  &  Dixon 2082  15 

"      2089 

k  Dubord 2014  13 

"      2044  2 

'*      2056  13 

•*         VH  Gauthier 2272  9 

"  VS  Guevremont . . .     980  4 

**  .   .  1927  1 

*  ...  2285  14 

vs  Hamilton 1158  1 

"         vs  Lamontagne. . .    567  2 

...    874  2 

vsReiUy 1523  3 

"         Soci^t^  de  Const. 

Jacques  Cartier 1079  2 

..  2851  3 


Art  Ccue. 

Dugi'enier  vs  Dugrenier 994  3 

Duguay  vs  Fleurant 2001   17 

2883   20 

vsS^n^cal 2287  4 

Duhamel  vs  B^langer 566   1 

Duhault  vs  Pacaud 2219  8 

Dulacft  Bolduc 1077   11 

"      1714  2 

Dumas  &  Baxter 2287  19 

Dumont  vs  Dorion 1962  4 

"      2272  23 

vs  Dumont 689  2 

937  1 

992  1 

**       vs  Laforge 1162 

1671  30 

2127  2 

"       vs  Sevigny 1584  4 

Dumontet  vs  Dumontet 396 

Dumontier    vs     Montizam- 

bert 2179 

Dumouchelle&  MofFatt 1189  1 

Dunbar  vs  Almour Ig}^  10 

*'      2260  36 

Dimcan  vs  Wilson 2023  1 

Dunkerly  vs  McCarty 603  4 

Dunn  vs  Beaudet 264  2 

•*     A  Wiggins 546  3 

"      2066  8 

Dunspaugh  ft  Molsons  Bank  2292  4 

DuPerrouzel  &  Seath 1640  3 

Dupont  vs  Kerouack 2260  52 

Dupras  vs  Lamoureux I960  11 

2310  18 

vsSauv^ 1938  20 

Dupr^  vs  Cantara 29  12 

'*      vs  Dupuis 1621  7 

Dupuis  vs  Bouvier 1618  4 

*•       2062  5 

vsC^illot 2014  11 

&  Dufresne 500  2 

**       vs  Dupuis 896 

"      1354 

**        vs  Marsan 2286  15 

2341  3 

'*       vs  Racine 1027  5 

**       vs  Rieutord 784 

1732  03 

Dupuy  vs  Bourdeau 1663  5 

2128  3 

'*      vsMcClanaghan..,..  1626  8 
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Art.  Case. 

Dupuy  V8  McClanaghan 2068   17 

«  2129 

V8  Surprenant 1276   1 

Duquette  vs  Patenaude 1962   12 

Durocher  &  Beaubien 833   1 

vsBone 1522   1 

•*    1630  4 

vs  Lapalme 2311   12 

"       2345  8 

"         vs  Lauzon 663 

1825  4 

vs  Meunier 1815   1 

A  Turgeon 710   2 

Dussault  vs  B^dard 1053   240 

**        vsBelleau 2273  31 

"        vs  Cie.  du  ch.  de  fer 

duNord 990  20&21 

'*        ..  1053   18 
..  1583  4 

Dussault  vs  Deseve 2115    15 

**        vsRadway 1834   4 

Duval  &  Anctil 1298   6 

Duvemay&  Corp.  de  St.  Bar- 

th^lemy 1732   19 

Dwyer  vs  Fabre 2090   2 

Dyson  vs  Sweanor 1089 

"       1104 

Eager  vs  Lajeunesse 1927   12 

Earl  vs  Casey 2005   1 

"      2006   1 

Early  vs  Moon 2271    1 

Easman  vs  Roland 1234  8 

Eastern  Townships  Bank  vs 

Beckett 2009  7 

Eastern  Townships   Bank  k 

Humphrey 1785 

Eastern  Townships  Bank  & 

Pacaud 1995  7 

Easton  vs  Court 310   2 

**       vs  Easton 989   5 

Eastty  &  Cur^,  &c.,  de  la  pa- 
roisse  du    Saint    Nom  de 

Marie  de  Montreal 1620 

..  1622  3 

Eaton  &  Murphy ., 2261    14 

Eglaugh  &  Montreal  General 

Hospital 504  7 

..  2200  8 
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..  2242  0 

**  Electric,"  The 2528   6 

...  2528   11 
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Art  Case. 
Eliedt^LebretonvsElie....  1068  95 

Elot  vs  Touchette 1464 

Ellice  &  Courtemanche 417   3 

419  2 

Elliott  vs  Gi-enier 1423   7 

**      &  National  Insce.  Co.  2571   6 
**  *•  "        .  2576  6 

*'      &  Lord 2415   U 

**     2467  8 

"      &  Ryan 1802   2 

Emerick  vs  Patterson 334   1 

Emond  vs  Gravel 1053   202 

Ensor  vs  Orkney 2011   1 

Equitable  Fire  Insce.  Co.  & 

Quinn 2682  2 

Erichsen  &  Cuvillier 6   3 

1427   3 

1442 

1444   7 

Esciot  vs  Lavigne 1638   10 

Esson  vs  Everett 2292   3 

Ethier  vs  Homier 1732   3 

**      vsHurteau 1233   78 

"      vs  Paquette 1029   7 

1174  7 

2098  34 

2110   4 

"  European,"  The 2525   28 

Evans  vs  Eraser 1063  78 

"      &  McLea 1716   2 

**      17382&3 

"      &  Monette 1054    13 

Evantui*el  &  Evanturel 760    1 

831   11 

843  2 

...1208 17  &  18 

Ewan  vs  Douglass 1950   3 

Exchange  Bank  of  Canada 

vs  Bank  of  Commerce 1035   24 

1188   40 
Exchange  Bank  of  Canada 

&  Banque  du  Peuple 2351   6 

Exchange  Bank  of  Canada 

vs  Burland 1188   30 

Exchange  Bank  of  Canada 

&  Carle 2287   18 

Exchange  Bank  of  Canada 
vs  City  and  District  Sav- 
ings Bank 1188   35 

1972  2 
1975  2 
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Art.  Case. 
Exchange  Bank  of  Canada 

vsGault 1936  6 

E.rchange  Bank  of  Canada 

&Hall 2361  5 

Exchange  Bank  of  Canada 

vs  MuiTay 2006  7 

Exchange  Bank  of  Canada 

vs  Normand 2287  15 

Exchange  Bank  of  Canada 

vsNowell 1161  6 

Exchange  Bank  of  Canada 

&  Queen 1969  2 

'*  "  "  1994  5 

Exchange  Bank  of  Canada 

vs  St  Amour 1188  33 

Fabrique    de    Montix*al     vs 

Brault 736  2 

Fabrique    de    Tit)is-Pistc)les 

&  B<51anger 1624  24 

..  1626  2 

"Factor."  The 2396  9 

Fafard  vs  B^langei- 968  1 

Fahey  &  Jackson 1690  '^ 

Fair  &  Cassils 1232  9 

*'      2273  28  4  32 

Fairbanks  &  Barlow 1472  10 

"      1970  9 

2193  12 

Fairview  vs  Wheeler 1478  14 

Falaitieau  vs  Couture 1065  3 

Fallow  &  Smith 1475  1 

"  Farewell,"  The 2526  29 

Farmer  vs  Bell 1544  1 

"   1968  4 

&  Devlin 2086  9 

vs  O'Neill 1823  3 

Fnrrel  vs  Cassin 1535  22 

Faucher  &  Hall 501  7 

&  North  Shore  Ry.  1053  53 

Fauteux  &  Boston 417  1 

Fawcett  &  Thompson 1489  1 

2268  5 

Felton  vs  Asbestos   Packing 

Co 1732  45 

Felton  vs  Gi-egory 994  4 

Fenn  vs  Bowker 2260  2(5 

Fenwick  vs  Ansell 1927  0 

Feron  vs  Whyte 1231  4 

Ferguson  vs  Gilmour 1230  1 

2273  2 

vs  Joseph 528  1&2 


4( 


Ferguson  vs  Joseph 

**    vs  Riendeau 

Ferrie&  Wardens  of  House 

of  Industry 

(t  t«  (k 

(«  (<  a 

Filiatrault  vs  Grand  Trunk 

Ry 


Art.  Case 

2193  3 
1481   5 

360  2 
2286  1 
2313   1 


it 


14 


1066 
2261 


Filiatrault  vs  McNaughton . 
Filion  vs  De  Beaujeu 


t( 


(( 


ti 


it 


it 


ii 


■  •    •  ■ 


**      &  Guenette 


f  * 


tt 


ti 


**      &  Lalonde 

Filmer  &  Bell 

Fiola  &  Hamel 

Fiset  vs  Fournier 

tk  it 

**     vs  Pilon 

Fisher  vs  Draycott 

**       vs  Evans 

"       vs  Fisher 

Fisk  &  Stevens 

Fitzgibbons  &  Woolsey 


it 


if 


Flagg  &  Vaughan 


it 


ti 


Fletcher  vs  Gatignan. 

Fogarty  vs  Dion 

Foisy  &  Demers 

**      vs  Lefebvre 

Folev  &  Charles 


"     &  Godfrey 

Fonderie  de  Joliette  &  Sta- 

dacona  Insurance  Co 

Footner  &  .1  oseph 

Foran,  ex  parte 


ii 


ForlHjs  vs  Legault 


it 


tt 


FoihI  vs  Auger 

Fordyce  vs  Kearns. 
it  ft 

Forest  vs  Heathers. 


it 


1 

5 
7 

1163  2 

1434  2 
1436 

1446  1 
1468 
1467 

1265  2 

1416  2 
1426 

1079  4 

1155  1 

1988  18 

2260  32 

2267  9 

1222  9 

1188  16 

549  r> 

892  1 

80  2 

1063  120 

1063  291 

1063  182 

1063  197 

249  3 
1816 

1027  2 

1231  14 

1233  44 

1638  5 

2135  2 

2490  20 

1696  2 

2200  1 

2220  1 

144B  2 

2115  5 

2344  24 

1063  70 

1072  3 

504  13 


Index  to  cases. 
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Art  Case. 

Forget  vs  Cit6  de  Montreal..  1053  259 

"       dii  Depaty  V8  Sen^cal  1232  6 

Forgie  &  Royal  Insurance  Co  2483  2 

««  *«  ♦*  2B76  2 

Forgfues  vs  Brosseau 1169  28 

Forsyth  vs  Charlebois 1732  2 

vs  Williams 269  1 

831  2 

♦«  «•  •♦  872  1 

Fortier  vs  Allison 1668  1 

"       vs  Cantin 2240  2 

vs  Hubert 1972  3 

vsRhinhai-t 504  4 

"       vsSauv^ 1243  14 

Fortin  vs  Tremblay 1670  13 

Foster  &Allis 1239  3 

1629  2 

"      &Baylls 993  26 

Foucaiilt  vs  Foucault 992  14 

1188  41 

Fouchon  vs  Quebec  Ry.  Co.,  1053  16 

1053  208 

Fougfere  vs  Boucher 2415  2 

Fouldsvs  Laforce 1492  16 

1509 

Fournier  &  Cannon 1732  87 

1938  21 

vs  Delisle 1938  12 

vs  Kirouack 1208  8 

&Morin 1243  12 

&01iva 400  1 

Fourquin,  ejc  parte 343  4 

"         vs  McGreevy 1231  12 

Fowler  &  Meikleham 2421  2 

2454  3 

vs  Sterling 1234  7 

»«  **         2420  1 

•*  "         2421  1 

2454  4 

Fradet&Guay 1048  14 

M  "  **  1140  2 

**       vs  Labrecque 504  6 

Fradette  vs  The  "  Rigaud  ".  2525  37 

vsThe  "Rival"...  2524  8 

««  «*  **  2525  37 

Franchfere  k  Gordon 1163  4 

Francis  vs  Bousquet 1777  1 

Francoeur  &  Mathieu 1327  2 

•«  **         1335 

Franey  vs  Costello 1487  1 1 

2268  18 


Art.  Case. 

Fraser  vs  Abbott 607  1 

"      vs  Bradford 1232  3 

"       vsGagnon 1053  137 

"      &  Jones 1241  17 

"      vs  Poulin 2082  4 

2139  1 

••       vsPouliot 51  5 

80  4 

"        228 

751 

897 

1220  8 

1241 13  &  14 

"      &  Roche 1492  9 

Fraser  Institute  vs  Moore. . .  1624  15 

...  1656  1 
Frechette  &  Cie.  Man.  de  St. 

Hyacinthe 601  2 

Frechette  vs  Frechette 651  1 

vs  Gosselin 2001  2 

2383  4 

Freer  &  McGuire 2378  3 

Freligh  vs  Seymour 869  3 

"       1068  1 

French  &  McGee 913  8 

"      917  10 

"  Friends,"  The 2401  4 

"  2466 

Frigon  vs  Bussel 984  4 

"      993  3 

"      1523  2 

"      1567  3 

vsC6t^ 175  5 

"     1290  2 

\     1292  2 

Frizzel  vs  Hall 2042  1 

Froste  vs  Esson 1188  3 

Fuchs  vs  L^gar^ 1241  5 

"      1247  1 

"      2227  13 

"      2260  20 

"      2267  11 

"      vs  Talbot 1233  43 

Fuller  vs  Grand  Trunk  Ry . .  1054  2 

Fulton  vs  Darling 992  16 

"      1188  45 

*•      &  McNamee 1243  8 

Furniss  vs  Bleault 1053  201 

**      1092  5 

**      1188  42 

**        vs  Larocque 6  0 

41 


674 


Index  to  cases. 


n 


«« 


n 


tf 


Fiirniss  vs  Larocque 

«.  vsL 

Gadbois  vs  Bonnier 

**       vs  Morache 

Gag^^  vs  Bonneau 

Gagnon,  in  re 

&  Brissette 

&  Carle 

k  Clouthier 

vs  Corp.  du  Village 

de  St.  Gabriel 

Gagnon  vs  Fecteau 

vs  Gaudry 

vs  Hayes 

k  Hudon 

vs  Julien 

vs  Lalonde 

vs  MoLeish 

vs  Pag6 

vs  Prince 

vs  Robitaille 

vs  Sylva  dit  Portu- 


Art.  Case. 

1866  5 
189 
1463 


5 
2 


1063  229 

2260  30 

179  2 

1034  15 

2260  42 

1067  5 


1298 
1476 


5 
5 


i< 


(4 


t( 


It 


«t 


(4 


i« 


4t 


«( 


1188  38 

1619  7 

2242  2 

1063  204 

204 

1619  2 

735  1 

1231  17 

1067  4 


gais    319   2 


ti 


(t 


ii 


tt 


t( 


Gagnon  vs  Wooley. 
Gaherty  &  Torrance. 


n 


f  4 
4t 
44 

44 


Galarneau  vs  Cliristin 

Gale&  Griffin 

Gallagher  &  Allsopp 

"           vs  Corp.  de  Que- 
bec   

Gamble,  e.r  parte 

Gamsley  &  C/hapnian 

Garceau  vs  Niagara  Mutual 

Insurance  Co 

Gareau  vs  Cinq-Mars 

**        vs  Paquet 

Garish  vs  Duval 

Garneau  vs  Courchene 

vs  Fortin 


44 


44 


44 


44 


7 

1002  6 

29  39 

1676  4 

1680  2 
2426 

2413  2 

2636  3 

418  8 

2091  1 

1616  2 

1063  34 
2016  4 
2286  8 

2478  14 

1638  13 

1624  13 

990  14 

1231  11 
1996 
2115 


1 
3 


<4 


44 


44 


14 


&  Robitaille 

Garrard  vs  Lewis 

Garrigan  vs  Garrigan 

Garth    &,    Woodbury.     See 
Woodburv  &  Garth. 


1063   117 
2341   7 
1423   16 


44 


41 


44 


44 


44 


44 


41 


14 


14 


Art.  Case. 
Gaudet  vs  Corp.  du  Township 

de  Chester  Quest 1063  26 

Gaudin  &  Ethier 1997   1 

"     2219  11 

&  Pichette 1476  2 

1478   1 

vs  Stames 2219   10 

Gaudry  &  Bergevin 1156  5 

1301   18 

Gault  &  Bertrand 1065   1 

"     vs  Dupuis 2219  5 

"     &  Evans 1688  11 

Gaultier  vs  Joutras 637  2 

Gauthier  vs  Boudreau 946   1 

955  1 

vs  Dagenais 1077  4 

1486   1 

vs  Dupi*as 29  8 

&Lacroix 1188   32 

1897  5 

1899  8 

Marcil,  eo^paWe. ..    249  4 

vs  Men^lier 2233 

vs  Joutras 37  2 

vs  Morochond 1198   1 

vsRoy 1673  3 

ft  Sauvageau 1571   19 

vs  St.  Pierre 1053  94 

1732  13 

&  Valois 1537  3 

2014   12 
.  2098  21 
2100  2 

Gauvin  vs  Caron 96 

"     776  2 

Gauvreau  vs  Longobardi.. . .  2272   10 

vsRoy 1641  8 

Geddes  vs  O'Reilly 177  9 

Gelinas  vs  Dumont 1732  79 

Gelineau  vs  Brossard 1Q68  215 

Gemley  vs  Low 596 

"  General  Birch,"  The 2525   27 

"  General  Hewitt,"  The 2396  8 

General  Hospital  ft  Gin gras.    689  7 

.  1233  76 
.  1389 
.  1416  3 

Geoffrey  vs  Beausoleil 503  17 

Gerard  vs  Lemire 196 

Gerbeau  ft  Blais 504  16 

Geriken  ft  Grannis 1677  7 


<4 


44 


44 


44 


14 


44 


44 


4( 


44 


44 


44 


44 


14 


44 


41 


41 


44 


44 


44 


44 


<4 


44 


44 


Index  to  cases. 
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Art.  Case. 

Geriken  &  Grannis 1815  4 

Gerin-Lajoie  vs  Desaulniers.  1029  5  &  0 

.  1173  6 

Germain  vs  Gingrajs 2378  4 

2383  21 

"        vs  Montreal  &  New 

YorkRy 2261  2 

"Gennany,"The 2526  5 

Gervais  vs  Denis 1732  40 

Gesseron  vs  Canac 891  2 

Giard  vs  Giard 2260  20 

"     2287  3 

"     &  Lamoureux 2260  22 

2267  5 

Gibb,  ex  parte 1448  1 

Gibeau  vs  Chef  dit  Vadebon- 

coeur 2267  7 

Gibeau  vs  Dupuis 1571  15 

"      1571  29 

Gibson  &  Weare 1027  1 

Gibsone  vs  Lee 1188  1 

Gifford  &  Harvey 1642  2 

Gigu^re  vs  Gign^re 782  1 

Gilbert  &  Coindet 1825  3 

"       ALionais 1188  21 

AMinguy 1092  4 

Giles  vs  Giroux 6  10 

1188  44 

•*  "       2242  28 

2583  2 

'  *     vs  Jacques 29  25 

Gillespie  &  Stephens 1713  6 

Gillies  vs  Kirwan 1032  12 

Gillin  vs  Cutler 2344  7 

Gilman  &  Campbell 1053  244 

1971  6 

"      &  Court 1188  34 

Gilmour  &;  Whishaw 2260  19 

Gingras  vs  Brillon 917  5 

vs  Gingras 1324  2 

vs  Vezina 1190  3 

Girard  vs  Audette 2273  35 

**      vsBlais 2120 

"      &Bradstreet 1053  106 

1234  10 

**      &Gareau 1629  6 

*•      vs  Lemieux 1272  1 

.  1280  1 

"      vs  Rousseau 1898  19 

746 

"      vs  St  Louis 2001  16 


Art  Case. 

Girard  vs  St  Louis 2383  18 

"      vsTrudel 1863  3 

Girouard  vs  Beaudry 1702  1 

&Fredette 1278 

vsGrier 400  6 

"        vs  Guindon 2287  7 

"         vs  Lachapelle 1105  10 

1301  12 

2310  7 

Giroux  vs  Blais 1053  230 

"      1106  2 

vsHerl>ert 249  5 

304  11 

Glackmeyer  &  Cit^  de  Mont- 

r^^l 620 

Glackmeyer  &  Perrault 2260  8 

Glen  Brick  Co.  vs  Shackwell    352  1 

1000 

1217  2 

1889  2 

"  Glendevon,"  The 2383  28 

Globe  Mutual  Insce.  (^o.  vs 

Sun  Mutual  Insce.  Co 29  23 

Globenski  &  Laviolette 831  3 

Globensky  vs  Daoust 2148 

vsDeMontigny..  1732  30 

&  Wilson 125 

Godard  vs  Grand  Trunk  Ry.  1673  1 

Godin&Martin 1053  56 

Goldie  vs  Bisaillon 1478  16 

Goldring  &  Hochelaga  Bank  2274  6 

Gole  vs  Cockbum 1233  0 

Goodall  &  Exchange  Bank. .  1161  5 

Goodchild  vs  Shaw 1802  3 

Goodhue   vs   Grand   Trunk 

Ry 1053  20 

Good  water  vs  Henderson . . .  1549  3 
Goodwin  &  Lancashire  Fire 

and  Life  Insce.  (^o 2478  12 

2481  2 

2487  1 

2490  14 

"Gordon,"  The 2432  8 

2432  13 

Gordon  vs  Henry 1532  3 

AHotte 1970  7 

vs  McDonald 1900  8 

Gorgendi^re  &  Thibaudeau..  1444  2 

Gorrie  vs  Ogilvie 1301  25 

Gosselin  &  Brisebois 1522  7 

**        vs  Gosselin 1732  67 
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Index  to  ca^e«. 
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n 


t( 


(t 


i( 


n 


(< 


i( 


ft 


ii 


*i 


it 


Art  Case. 

Gosselin  &  Grand  Trunk  Ry.  1478  4 

Gotron  &  Corrivaux 891  1 

918  1 

Goudron  vs  Lemonier 1311  5 

Gougeon  &  Contant 1055  7 

vs  Yuile 1642  1 

"     1657  9 

Gould  vs  Binmore 1735  2 

"     &  City  of  Montreal ...    576  1 

"     vs  Cowan 1487  1 

*«  "       22688&9 

Goulet  vs  Gagnon 494  1 

"       1190  8 

**      &  Greene 1999  25 

"      vs  Stafford 1054  22 

"Govino,"The 2525  25 

Goyette  vs  Dupr^ 2127  6 

Grace  vs  Crawford 29  5 

Graham  vs  Bennett 1233  18 

1235  14 

1868  3 

Sc  Cot6 1679  6 

"     2001  11  &  15 

"     2383  16  &  17 

&  Daoust 1053  88 

&Kempley 504  10 

&  McLeish 1053  79 

vs  Sexton 1717  2 

Grand   Trunk   Railway,  ex 

part^ 569 

Grand    Trunk    Railway    & 

Atwater 1675  9 

Grand    Trunk    Railway    & 

Brewster 1535  38 

Grand    Trunk   Railway    vs 

Citizens  Insurance  Co 1200  3 

Grand    Trunk    Railway    vs 

Currie 1535  41 

Grand    Trunk    Railway    & 

Eastern  Township  Bank . .     379  2 
Grand    Trunk     Railway    & 

Godbout 1053  10 

*'         .  1056  3 
Grand    Trunk     Railway    & 

Gutman 1672  4 

"        ..  1676  11 
Grand    Trunk    Railway    & 

Landry 601  1 

..  1053  161 
Grand    Trunk    Railway    & 

Meegan 1053  17 


Grand  Trunk  Railway  & 
Miville 

Grand  Trunk  Railway  & 
Mountain 


<t 


it 


n 


Grand    Trunk    Railway    & 

Webster 

Grange  vs  McDonald 

&  McLennan 


(( 


i( 


t( 


Grant,  ex  parte 

**  &>  ^tna  Insurance 
Co 

Grant  &  Equitable  Fire  In- 
surance Co 

Grant  vs  Greenshields 

"      vs  Wilson , 

Grantham,  .Corp.  of  Town- 
ship of,  &  Couture 

((  <i  a 

m     m 

Gratton  vs  Village  de   Ste 

Scholastique 

Gravel  vs  Hughes 

"      vs  Lahouli^re 

"      vs  Malo 

*'      &  Martin 

it  (( 

Gravelle  vs  Beaudoin 

it  tt 

Graves  vs  Scott 

Gray  &  Dubuc 

"     vs  L'H6pital  du  Saci*^ 

Coeur 

tt  it  tt 

Gray  vs  Quebec  Bank 

tt  tt  (f 

••••••• 

«(  tt  tt 

Great  North  Western  Tele- 
graph Co.  &  Lareau 

Great  Western  Ry.  Co.  vs 
Crawford 

Greaves  &  Macfarlane 

Greene  vs  Moppin 

tt  tt 

Greenshields  vs  Dubeau 


tt 


(t 


vs  Duhamel .... 
vs  Plamondon. 


tt 


Art  Caae. 

1053  151 

1072  4 

1676  5 

1053  263 
736  1 

1067  7 

1079  6 

1478  15 

m  1 

2490  6 

2490  7 

850  4 

2345  1 

358  8 

2344  16 

1207  6 

1054  21 
2273  36 
1668  25 
1670  8 
1804  2 
2260  15 
2344  11 
1634  2 

919  10 

1472  16 

2268  43 

689  6 

891  9 

919  12 

1053  106 

1723  4 

2075  2 

1472  18 

1535  50 

1160  24 

1543  6 

1544  8 
165  8 
989  2 

1031  4 


ImUx  to  canes. 


Greenshields  vs  Plamondon. 
**  vs  Wyman 


<« 


ti 


Gregoire  &  Gregoire. 


« 

ti 
it 


VS  Laferri^re 


t( 


Gi-egory  vs  Canada  Improve- 
ment Co 

Grenier  vs  Chaumont 

Grenier  &  City  of  Montreal.. 


it 


(i 


li 


(* 


VS  Leroiix 


i( 


(( 


VS  Monarch  Fire  k 

Life  Insce.  Co 

Grenier  vs  Pothier 

vs  Rouleau 


it 


({ 


<i 


t( 


({ 


Griffin  &  Merrill 

*•      vs  Phillips 

Grimard  vs  Bolay 

**       k  Burroughs 
Groth^  vs  Saundera . . . 


(i 


it 


(( 


vs  Stewart 


(t 


Guay  vs  Hunter 

Gu^nette  vs  City  of  Montreal 

Gu^rin  vs  Orr 

Guernon  vs  Lacombe 

Guest  k  Douglas 

Gu^vremont  vs  Cardin 


41 


ti 


(t 


it 


vs  Girouard  . . . 

&;  Tunstall 

Gugy  &  Brown 


ti 


(f 


i( 


»i 


it 


it 


k  Chouinard 
k  Donaghue 
vs  Escudier. 

&  GUmor 

&  Larkin 


Art.  Case. 

2285  6 
1835  4 
1900  6 

292  2 

311  5 

1272  5 

1292  5 

1324  4 
2243 

2258  9 

2016  3 
2045 

1202 

2130  9 

1053  31 

1053  155 

2261  11 

787  1 

990  12 

1029  2 

2478  5 

1181  2 

1053  179 

2177  9 

2263  7 

1423  24 

2326  1 

1639  4 

1732  33 

1063  130 

1063  149 

2023  7 

2090  3 

2415  3 

1063  214 

2286  19 
1233  11 
1523  4 

845  1 

1206  11 

1233  68 

990  9 

1732  32 

2613  4 

567  1 

2272  24 


1626 
910 


7 
1 


990  8 


Gugy  k  Larkin 

Guillaume  vs  City  of  Mon- 

ti'eal 

Guillet   dit   Tourangeau    & 

R^naud 


it 


it 


it 


if 


it 


it 


Guimond  vs  Corp.  of  Mon- 
treal   

Guimond  vs  L^nard 


i» 


tt 


Guindon  vs  Fatt 

Guy  vs  Booth 

*    k  City  of  Montreal 


it 


•t 


*  vs  Goudreault. 

*  &  Guy 


ft 


ti 


vs  Norma ndeau 


it 


ft 


Guyon  &  Lionais 

Hache  vs  McGauvran . 

Hagan  &;  Wright 

Haggerty  &  Haggerty 
"Haidee,"The 


it 


it 


Haight  vs  City  of  Montreal.. 

Hainault  &;  Chapdelaine 

Halcro  &  Delesdemiers 

Halerow  &  Lemesurier 

Hall  &  Beaudet 

vs  Bradbury 

&  Citv  of  Montreal 

vs  Devany 

k  Dubois 


if 


vs  Hould 

Hall^vsHall^ 

Ham,  Grace,  ex  parte . 


it 


it 


ti 


ft 


Hamel  vs  Amyot. 
•*      vs  Bourget. 


ft 


if 


ft 


(i 


i( 


VS  Mayor,  et  al. 

&  Panet 

ft 


Hamilton  A  Christie, 


677 

Art.  Caae. 

2286  3 

1053  36 

831  7 
872 

968  3 

1053  27 

1162  12 

1067  12 

1499  2 

1489  4 

400  15 

2220  3 

1624  5 

689  4 

mo 

2208  1 

2242  21 

2011  2 
2242  29 
2260  16 

993  7 

1641  6 

1671  8 

697 

2001  5 

2383  6 

1048  17 

2038  4 
2246 
2455 

1188  4 

2344  1 

2240  5 

2227  10 
1596 
1789 

436  4 

2272  12 

165  2 

249  8 

282  3 

1053  97a 

2017  4 

2081  6 

503  12 

1301  10 
1303 

2012  2 


678 


Index  to  cases. 


Hamilton  vs  Kelly 


(< 


&  Plenderleath . ... 


i( 


&Well 

V8  Wilson 

Hampson  vs  Vineberg 

Handsley  vs  Morgan 

Handyside  vs  Courtney 

Hanna  vs  Hanna 

ELannan  vs  Evans 

Harbour  Commrs.  of  Mon- 
treal &  Grange 

Harbour  Commrs.  of  Mon- 
treal &  Hus 

Harold  &  Corp.  of  Montreal. 


Art.  Case. 

2306  1 

2379  2 

838  1 

919  3 

500 

1616  1 

501  9 

2263  5 

2326  4 

893 

1867  6 

1053  262 


«( 


(i 


t« 


"  Harold  Haarfager,"  The. . 

Harper  vs  Bilodeau 

Harrigan  vs  Harrigan 

Harrington  &  Corse 

Harris  vs  Almour 

vs  Edmonstone 

vs  Heyneman 

vs  London  &  Lanca- 
shire Fire  Insce.  Co 

Harris  &  Schwob 

narrower  vs  Babin 

&  Wilkie 

Hart  vs  Beard 


It 


i( 


it 


ti 


&  Beauchemin 


(t 


it 


VS  Bourgette 
vs  Burns 

&  Jones 

(t 


&  Joyce 


ti 


vs  Molson 

&  Pacaud 

vs  Th^rien 

Hartigan    vs    International 
Life  Assce.  Society 


i( 


i( 


(t 


«( 


li 


i< 


Harvey,  ex  parte . . . 
Hase  vs  Messier .... 
Hastie  &  Morland. . 
Hatchette  vs  Cahill 


2390 

2 

1054 

20 

2432 

12 

2524 

5 

839 

1 

1472 

17 

889 

1 

2224 

3 

1676 

3 

2006 

10 

2580 

4 

2291 

1 

503 

2 

1624 

7 

2415 

9 

2467 

7 

1936 

5 

2224 

2 

2231 

2 

1626 

1 

1667 

2 

1675 

1 

1675 

11 

518 

1 

519 

1 

918 

3 

1732 

96 

1053 

lU 

1204 

2 

2485 

5 

2588 

1 

576 

2 

1535 

13 

1668 

5 

1406 

Art  Case. 
Hatchette  &  Gooderham ....  1999   IS 

Hausseman  vs  Perrault 1264 

Hausserman  vs  Casgrain ....  2058  2 

Hawksworth  vs  Elliott 1432   13 

**      1999  10 

Hays  &  David 2260  6 

Healey,  ex  parte 2272  37 

Hearsdman  vs  Harrowsmith      29   4 

Hearle  &  Rhind 1745   4 

Heam  &  Lampson 1938  8 

"      vsMcGolrick 1162   10 

"      vs  Vezina 1623   H 

"      1971  3 

**      2268   17 

Hubert  vs  Bellerose 22^   18 

"      vs  Callaerts 186  2 

"      &  Fennell 2268   2 

"      vs  Lacoste 2177  4 

"       vs  M<5nard 2098  30 

2232  4 

22^  17 

2250  13 

"      vs  Pentland 2260  4 

'*      vsRossignol 1085  2 

H^nault  &  Thomas 1956  6 

Henderson  etal 851  3 

vsCaverhill 2458 

**  vs  Henderson  ...      29  35 

&  Tremblay 1543   1 

1999   17 

Heney  vs  Smith 1613    U 

Herald    Publishing    Co.    vs 

Cochenthaler 1624  ^ 

..  1660  3 

"  Hercyna,"  The 2383  8 

Heritable  Securities  k  Mort- 
gage Invest.  Ass.  vs  Ra* 

cine 1823  6^7 

..  2068   18 

H^roux  vs  Clement 1732  51 

Herrick  &  Sixby 1600   1 

'*      1603  2 

*•      2193  4 

•*      2242  8 

Herse  &  Duf  aux 779   1 

Heyneman  &  Harris 2006   H 

"  Hibernian,"  The 2432  2 

Higgins  vs  Power 990   19 

"      1682  2 

Higginson  vs  Lyman 1868  2 

Hilaire  vs  Lisotte 1988  7 


Index  to  cases. 
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Hill  ft  Thompson 

Hillier  &Bentley... 

Hillsburg  vs  Mayer 

Hinds  vs  Donovan 

Hislop  &  Emerick 

Hitchcock  vs  Monette 

Hobbs  vs  Jackson 

**       vs  S^n^cal 

Hodgson  &  Bk.  of  Hochelaga 

((  (<  <c 

*<  tt  tt 

Hodgson  &  Evans 

Hoffmann  &  Pf eiff er 

Hogan  vs  Bemier 

"      &  Dorion 

**      vs  Grand  Trunk  Ry. . 

if  (f  n  t« 

•*      vs  Scott 

"      vs  Wilson 

HogleA  McCorkill 

Hogue  vs  Dupuy 

Holland  &  Oaughlan 

Holmes  vs,Cassils 

"        &  McNevin 

"        vs  Moore 

**       &  Mutual  Fire  Insce. 

Co  of  Stanstead,  &c 

Holton  vs  Andrews 

Homier  vs  Brosseau 

<«  (t 

((  (i 

"        vsLemoine 

**        vs  Renaud 

Hood  k  Western  Assce.  Co.. 

Hope,  A  &  C,  J.,  m  re , 

Hdpital  G^n^ral  vs  Gingras . 
(<  (<  «( 

««  «(  4( 

«(  tf  t« 

Hoi-sack  vs  Young 

H6tel  Dieu,  Religieuses  de  1* 

vs  Nelson 

Houle&  C6t^ 

M  tt 

•   •  •  » 

**      VS  God^re 

Howard  vs  Sabourin 

4<  ti 


Art,  Case. 

1985  7 

2032  3 

2190  5 

2260  25 

1624  32 

290  7 

1938  6 

1624  3 

1264  1 

1036  1 

1053  88 

1835  5 

1609  7 

913  7 
1712 

1535  30 

1053  207 


1672  6 


1805 
2262 


1 
4 


2183  2 


1 
5 


2190 
2193 

2251  6 

1444  5 

1312  2 

1220  3 

1058  68 

1815  3 

2485  10 

1732  61 

1577  1 

1941  6 


4 
1 
4 


1943 
2061 
1444 

2474  14 

1999  19 

689  7 

1233  76 
1389 

1416  3 

919  7 

474  2 

1522  13 

1530  12 

1623  10 
2321 

2328  2 


if 


(f 


t( 


t( 


tt 


tt 


*( 


»( 


f  ( 


tt 


it 


it 


Art  Case. 

Howard  vs  Stuart 1854  2 

vsYule 917  2 

Hoyle  &  Torrance 2260  9 

Hubert  &  Dorion 1162  5 

1626  6 

Hudon  Cotton  Co.  &  Canada 

ShippingCo I474  U 

Hudon  &  Gii-ouard 2316  4 

vs  Hudon 1638  2 

"       1646  1 

&  Marceau 1423  14&  23 

&  Painchaud 474  3 

797  1 

875  1 

vs  Plimsoll 1613  7 

Hudson  vs  Baynes 1635  2 

vs  Tremblay 2366  7 

2378  6 

Hughes  vs  Cassils 1643  7 

vs  Reed 1489  2 

vs  Rees 176  8 

HuUet  vs  Wright 1626  2 

Humbert  &  Mignot 29  33 

Humphries  vs  Corp.  of  Mon- 
treal   1053  25 

1053  27 

Hunt  vs  Home  Insurance  Co.  2474  6 

"  .  2571  4 

vs  Joseph 1638  1 

vs  Lee 2287  1 

vs  Perrault 2273  17 

Huot&Danais 569  2 

579  3 

vs  Garneau 1657  6 

Hupp^  vs  Dionne 1207  3 

Hus  vs  L'Esp^rance 1053  116 

Huston  vs  Grand  Trunk  Ry.  1675  5 

"     1676  2 

Hutchins  vs  Cohen Iggg 

**     2341  2 

Hynes  &  McFarlane 1053  215 

Ibbotson  &  Ouiraet 1622  3 

Iffland  vs  Wilson 919  2 

Inglis  vs  Phillips 1068  256 

Institut  Canadien    vs  iVou- 

veatt/-Mo7ide 858  4 

Instruments  Agricoles.   Cie 

d',  vs  H<$bert 1889  3 

Ireland,  Corp.  de  la  partie 

Sud  du  Canton  d*,  &  Corp. 

du  Canton  de  Colei-ain 400  17 


ii 


«i 


tt 


tt 


i* 


i( 
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Indeos^  to  cases. 


Art  Case. 
Ireland,  Corp.  de  la  partie 
Sud  du  Canton  d\  k  Corp. 

du  Canton  de  Colerain 1053  1^ 

Ireland  &  Duchesnay 1231  5 

&  Henry 1622  8 

*•       V8  Maume 1231  3 

"  Isabella,"  The 2396  14 

"    2528  5 

Isle  Perrot,  Fabrique  de,  vs 

Ricard 2193  2 

..  2242  5 

Ivers  vs  Lemieux 1034  10 

"       1039  1 

J.  vsR 1463  1 

Jackson  vs  Pag^ 1900  3 

Jacquays  &  Hagar 913  4 

Jacques    Cartier    Bank    vs 

Cot^ 1223  3 

Jacques    Cartier    Bank    & 

Lessard 2287  20 

Jacques    Cartier    Bank    vs 

Meunier 2023  5 

Jacques    Cartier     Bank     & 

Ogilvie 2023  4 

..  2047  2 

*        ..  2082  7 
Jacques    Cartier    Bank    vs 

Pinsonnault 251  1 

"        .      311  0 

Jainieson  &  Steel 1629  0 

"  Jane,"  The 2396  12 

Janes  vs  Sun  Mutual  Insce. 

Co 2260  28 

..  2267  8 

Jarret  vs  Morgan 1668  18 

Jarry  vs  S^n^cal 1703  4 

"     &Truflt&LoanCo....  1276  2 

•  •  •  •    XvtTt 

Jasmin  vs  Canadian  Pacific 

Ry 1053  14 

Jasmin  vs  Lafantaisie 2001  7 

Jean  vs  Gauthier 503  21 

2261  15 

Jeannot  vs  Allaixl 1280  3 

'*       dit  Lachapelle  k  Cie 

de  Pr6t  et  Credit  Foncier.  2085  5 

Jeannotte  vs  Tremblay 2366  6 

JefEery  &  Webb 1234  25 

"     1727  22 

JeUy  vs  Bins 1834  7 

Jervis  vs  Kelly 1995  2 


Art.  Case. 
Jett^  vs  McNaughton 993  5  ft  0 

1567  4 

Jobin  &  Shuter. . . .  • 1508  3 

"      1535  26  &  29 

Jodoin  vs  Cie.  du  Ch  de  fer 

du  Sud-Est 1053   19 

Jodoin  vs  Cit^  de  Montr^l.  1053  33 

&  Dufresne 1301   2 

&  Lanthier 1704  4 

"John  Munn," The 2825  6 

Johns  vs  Patton 301   3 

643  2 

Johnson  vs  Archambault. . .  2220  2 

...  22^  6 

**        vs  Aylmer 919  9 

vs  Bninelle 1641   14 

&  Connolly 29  36 

**        vs  Drummond 990   10 

1481  2 

vs  Geoffrion 1233  5 

2324  3 

**        &  Lomer 1739  1 

"      1970  1 

vsLongtin 1233  32 

1243  6 

**        vs  Martin 1231  7 

Johnston  &  Bonner 1623  3 

vs  Martin 1234   H 

"         vs   Ministers   and 
Trustees   of  St.  Andrews 

Church 1657  5 

Johnston  vs  Scott 176  13 

vs  Shedden 2585  1 

Johnstone  &  McGreevy 992   11 

Joley  &  Charles 1234  4 

Joliette,  Fonderie  de,  &  Sta- 

dacona  Insarance  Co 2490  26 

Joliette  Mutual  Fire  Insce. 

Co.  &  Dupuis 2471   4 

Joliette  Mutual  Fire  Insce. 

Co.  &  Bourgoin 2471  5 

Joly  vs  Gagnon 508  7 

Jones  vs  Albert 1638   14 

"     &  Anderson 1619  3 

1622 

**      vs  Cie.  d'Assce.  Mu- 
tuelle  des  Cantons  de  TEst    358   13 
"  »•  "         *«    2287  23 

«4    23^  21 

Jones  &  CuthbeH 932 

"     AFraser 897  2 


Index  to  cases. 
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Art.  Case. 

Jones  &  Fraser 970  4 

**     vs  Gaudie 2292  2 

2294  2 

**     vs  Jones 1233  6 

"     Laing 1118 

"     1955 

'*     vs  Lemesurier 1169  2 

iei9  1 

**     &  Montreal  Cotton  Co  1889  8 

"     vs  Moodie 2281  21 

**     vsPenn 919  6 

'*     vsPi^dalu 2030 

•*     vsShea 1927  5 

"      V8  Stanstead,  Shefford 

&Chambly  Ry:   ...     400  7 

*'     V8  Warmington 992  '^ 

**     &  Whitby 2289  1 

"     VS  Wilson 2302 

Joi*dison  vs  Mc Adams 1188  8 

Joseph  ft  Castonguay 925  2 

928  1 

933  1 

vs  Delisle 2319  2 

vsFortin 2115  17 

vs  Joseph 2273  13 

"       vs  Morrow 1530  -^ 

*'       vsOstell 1233  62 

"       &  Phillips 1713  4 

Joslyn  vs  Baxter 1934  2 

Joubert  vs  Walsh 931  2 

»*  "         937  4 

982  2 

980  3 

Jourdain  &  Miville 1695  2 

2013  1 

Joyce  ft  Hart 518  1 

"      519  1 

Judah  vs  City  of  Montreal  407   1  &  2 

Judd&Esty 788  1 

Jiilien  vs  Hart 301  2 

"     vs  Provost 1732  81 

Juson  ft  Aylward 2430  3 

2453  3 

Justin  vs  Soci^t^  des  Forges 

deChatillon 1055  17 

Kaigle  ft  Pierce 2227  0 

2251  8 

**      2253  2 

Kane  &  Racine 1032  2 

1035  23 

-      &  Wiight 1830  2 


Art  Case. 

Kane  &  Wright 1892 7ft  8 

Karch  vs  Lemaii*e 2286 

"  "         2240  8 

2261  24 

2262  12 

Kavanagh,  H.  J.,  ex  parte. .  1732  0 

Kearney  vs  Kinch 2279  3 

2344  10 

Keith  vs  Bigelow 1327  1 

Keller  vs  Watson 1727  6 

Kellert  ft  Grand  Trunk  Ry. .  1675  12 

"..  1675  14 

Kelly  vs  Corp.  of  Quebec. . .  1053  80 

"...  1053  49 

''      ft  Hamilton 2366  2 

*'      vs  Hochelaga  Mutual 

Fire  Insce.  Co 2478  20 

<*  «•  ««  2487  6 

Kelly  vs  Merville 1472  6 

"       1474  6 

**      VH  Mississipi  ft  Dom- 
inion Shipping  Co 2429  4 

Kelly  vs  O'Connell 2285  10 

Kemp  vs  Kemp 2278  5  ft  6 

Kempt  vs  Smith 2366  4 

Kennedy  ft  Exchange  Bank.  2344  32 

"      "  ft  Smith 1690  2 

Kent  vs  Beaudin 689  14 

"       1562  2 

Kerr  vs  Hadrill 1935  8 

*'      1956  10 

•*     ft  Livingstone 1478  2 

Kerry  ft  Les  Soeui's  de  I'Asile 

dc  la  Providence 358  5 

Kerry  vs  Merchants  Bank..    918  16 

"    ..  1777  2 

"      vsPelly 1995  5 

«'      vs  Sewell 1474  10 

Kershaw  ft  Kirkpatrick 1158  3 

Keys  vs  Quebec  Fire  Insce. 

Co 861  1 

Kierzkowski  ft  Grand  Trunk 

Ry 366   1 

«(  (t  tt  30fi   1 

Kimball  vs  City  of  Montreal  1053  298 

Kimber  vs  Judah 448 

**      447  2 

"     891   7 

Kimpton  vs  Canadian  Paci- 
fic Ry 1080 

King  vs  Black 2215   1 

49 


682 


Index  to  cases. 


King  V8  Conwav 
vs  Demers  . 


4( 


&  Ouellet 


(t 


&  Pinsonneault. 


(< 


&Tunstall 

4( 


ti 


Kingan  vs  City  of  Montreal. 
Kingston  vs  Canadian  Paci- 
fic Ry 

Kirby  vs  Ross 


n 


(« 


Knapp  &  Bank  of  Montreal 


i« 


i( 


»< 


Kneen  &  Coon , 

Knudsen  vs  Lightbound 


(4 


•  ( 


Koughnet  &  Maitland 
Labadie  &  Tniteau 


<t 


it 


L'Abb^  vs  Normandin 

Labelle  vs  City  of  Monti*eal 


(( 


vs  LabeUe 


it 


vs  Martin 

vs  Pesant  dit  Sans- 

Cartier 

Labelle  vs  Sayer 


Art.  Case 

1609  1 

1220  1 

2190  4 

503  19 

1063  166 

1703  5 

1732  21 

1921  2 

768 

831  16 

838  2 

1053  23i 

760  3 

1434  8 
1440 

2306  2 

2319  3 

1048  13 

2453  5 

2457  12 

1493  1 

1503  1 

2017  1 

2287  22 

1053  47 

1056  5 

961  2 

1324  5 

1053  108 


tt 


it 


(t 


(« 


**       vs  Walker 

Laberge  vs  Bouchard , 

vs  DeLoriiuier 

vs  Laberge 

Labi*anche  vs  Labranche. . ., 
Labrecque  vs  Boucher 


n 


<( 


(( 


tt 


tt 


&  Dubois 

Lachance  vs  Sewell 

Lacolle,  Syndics  de,  vs  Du- 
quette   

Lacombe  vs  Dambourg^s . . . 
A  Fletcher 


«c 


tt 


o 


ti 


vs  Ste  Marit* 


1234  21 

1233  10 

15T7  2 

1941  11 

1943  5 
1941 3&  4 

1190  13 

1105  5 

1427  4 

171  2 

1395  1 

2115  1 

1233  21 

1507  2 

1241  8 

.839  2 

1535  4 
2079 

1053  170 


ft 


it 


a 


tt 


ft 


tt 


Art.  Case. 

Lacoste  vs  Chauvin 2260  16 

"        2344  12 

Lacroix  vs  Jackson 2415  5 

2457  2 

ft  Lambert 1475  4 

vs  Ross 504  22 

Ladouceur  &  Morasse 1927  8 

"  Lady  Seaton,"  The 2396  13 

Lafaille  vs  Lafaille 2190  7 

Lafarge  vs  Liverpool,  Lon- 
don &  Globe  Insce.  Co 2478  13 

Laferri^i*e  vs  Bibardy 1053  223 

Laflamme  vs  Fennell IfiQQ  4 

1657  1 

vsLegault 1053  281 

vsMail  Printing* 

Publishing  Co 1053  09 

..  1053  278 

Lafleur  ft  Bertrand II55  3 

"        2130  14 

**      ft  Citizens  Insurance 

^o 2478  17 

2490 18  ft  21 

Lafleur  ft  Donegani 2058  7 

v.s  Girai-d 816 

"      2098  12 

Lafon  vs  Lafon ifig  Q 

Lafontaine  vs  Suzor 468 

Lafmmboise  vsBerthelot...  1790  6 

**  vs  Laioie 1423  12 

Laf ranee  vs  Jackson IQgg  19 

Lagereux  vs  Joncas HTl  3 

I^giieux  vs  Ca^sault 2286  3 

vs  Eveivtt 00^  3 

Lain^  vs  Clarke 2344  22 

'*     vs  Toulouse 1174  2 

.  Lainesse  vs  Labont'e 1510  1 

1939 

Laineviiie  vs  Lecours 2013  5 

Lajoie  vs  Desaulniers 1029  5  ft  6 

1173  6 

ft  Winning I9fl2  9 

"Lake  Champlain,"  The....  2525  22 

Lalande  vs  Rowley 2009  2 

Lalondo  ft  Archambault 1190  14 

vs  Bessette 1053  183 

ft  Belanger  1106  3 

2261  10 

ft  Brunet  dit  Bour- 

bonnais 1140  3 

Lalonde  ft  (^holette USl 


tt 


it 


ft 


tt 


tt 


tt 


tt 


it 


Index  to  cases. 
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Lalonde  &  Cholette. 
&  Drolet.. 
&  Lynch. . . 


(t 


vs  Martin . . . 
V8  McManus 
vs  Rolland . . 


It 


ti 


V8  Rowley . . . 

Lalouette  &  Delisle 

Lamarche  &  Pauz^ 

Lambert  &  Gauvreau . . 
"  vs  Lef rancjois. 
"     &  Scott 


l( 


it 
(( 


Lambkin  k  South  Enst'n  Ry 


<( 


(< 


it 


Lani^re  k  Gu^vremont 

Lamirande  vs  Dupuis 

*'  vsLalande 

Lainont  vs  Ronayne 

Lainontagne  h  Con  tan  t 

&  Duf resne 


<t 


(t 


vs  Webster 


(< 


Lamothe,  ex  parte 

vs  Bissonett<e. 


It 


k  Fontaine 

vs  Hutchins 

vs  Ross 

Lamoureiix  vs  Lamoureux. 

•*       vs  Renaud 

Lampson  vs  McConnell 

**         vs  Nesbitt 

It  (( 


&  Smith . . 
vs  Taylor 
Lamy  &  Drapeau ... 


tt 
ti 


ft  It 

It  tf 

Lancashire  Insce  Co  k  Chap- 
man   


ti 


11 


II 


11 


If 


It 


Landry  vs  Cie  du  Chemin  de 
Fer  du  Noi'd 


Art.  Case. 

1901  2 

1474  8 

2068  10 

2098  23 

787  2 

1501  16 

1233  10 

1242  1 

2285  21 

1994  1 
1845 

686  5 
1032 

856 

1614  1 

1727  18 

1739  3 

2421  5 

1063  5 

1053  274 
1105  7 

218 

1441  2 

1233  5 

1217  3 

911  2 

918  6 

1609  5 
16572&3 

688 

1054  25 
1702  3 
1571  6 

910  3 

910  4 

1053  235 

1671  23 

1222  3 

1638  3 

1639  2 
2432  10 
2200  2 
1241  16 
1936  4 
1941  10 

2474  9 

2487  3 

2490  10 

1063  15 


Art  Cafio. 

Lane  &  Campbell 61  2 

**   vs  Deloge 417  2 

**   vs  Taylor 872  6 

Langellier  vs  Brousseau 1058  81 

Jjangevin  vs  Barette 117  3 

127  2 

**       vs  Galarneau 1290  1 

vs  McMillan 1489  5 

Langlais  k  Langlais 1301  30 

Langlands  vs  Stansfleld 304  5 

2117  2 

Langlois  vs  Corp.  de  Mont- 

miny 1995  13 

Langlois  vs  Johnston 2188  4 

vs  Rocque 1619  13 

vsValin 1732  42 

vsVerret 1611  1 

**        vs  Walton 1048  3 

"  Langshaw,"  The 25^5  20 

Languedoc  vs  Laviolette. ...      76  1 

....    136  1 

...  1233  71 

....  1260  4 

Lanouettc  k  Jackson 604  6 

Lanthier  vs  Champagne 1530  11 

vs  McDonald 2227  12 

Lapierre  vs  Bri^re 1481  6 

Laplante  vs  T^aplante 1732  66 

Lapointe  vs  Canadian  Paci- 
fic Ry 1697  2 

.  1730  2 

Lapointe  k  Faulkner 29  32 

1938  13 

1940  1 

Laporte  va  Laporte 311  3 

k   Principaux  Offi- 

ciers  de  FArtillerie 2211  1 

Laramie  vs  Evans 128 

Lareau  vs  C'ie.  d*Imp.  de  la 

Minerve 1053  go 

Lareau  vs  Beaudry 1231  13 

**       vs  Leclerc 1732  54 

Lariv^  k  Fontaine 2014  1 

Ijarivi^iv  vs  Arsenault 1002  2 

"        1011 

Laroche  va  Holt 1732  73 

Larochelle  k  Proulx 1208  15 

",      1234  10 

Larocque  vs  Andres 2260  5 

"      vs  Franklin  Coun- 
ty Bank 358  1 
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Index  to  cafiea. 


Art.  Cafw. 
Larocque  vs  Franklin  Coun- 
ty Bank 2285  r> 

Larocque  &  Michon 119  1 

1053  174 

"       V8  Royal  Insce  Co.  2478  18 

&  Willet  1068  138 

Larose  &  Brouillard 2091  4 

VB  Michaud 1428  11 

vsPatton 1884  3 

1888  1 

V8  Rousseau 1689  6 

&  Wilson 1941  2 

*'      1964 

Larue  ft  Evanturel 2287  5 

"     &  Loranger 1732  43 

"     &  Rattray 290  12 

•»  "       946  7 

966  2 

Laskey  vs  Lyons 1064  28 

1231  18 

1264  7 

Latham  vs  Kerrigan 2122  2 

"  Latona"  The 2396  2 

Latouche  vs  Latouche 505  1 

vsRoUman 612 

Latour  &  Gauthier 2311  6 

Latreille  vs  Charpentier —  1624  26 

Laurent  &  Labelle 1609  2 

&Mercier 2314  8 

vsPaquin 1953  4 

**       vs  Stevenson 2250  1 

Laurentides,  Cie  du  Cherain 
de  Per  &  Corp.  de  la  Par. 

deSt.Lin 1093  1 

Lauzon  vs  Connoissant 166  2 

"        1106  3 

Lavall^  vs  Laplante 1036  6 

vs  Paul 29  30 

"     2036  3 

"     2150  3 

*'        vs  Surprenant 1190  16 

1294  3 

*•       vsT^treau      1166  7 

Lavlolette  vs  Boss^ 1028 

"     1830  3 

"    1892  9 

vs  Duverger 1968  2 

AMartin ,6  1 

''       vs  Thomas 1053  125 

1053  213 

Lavoie  vs  Cassant 1999  14 


Art  Case. 

Lavoie  &  (Jrevier 1160   6 

2290  11 

vs  Drapeau 1054   17 

**      A  Gagnon 1283  47 

1732   12 

'*       vs  Lefran<jc>is 645    1 

651   2 

657 

'*      &  Regina 2032  5 

"       2084  4 

**      &  St  Laurent 2193   H 

Law  &  Frothingham 1532   5 

1535   4 

Lawrence  &  Stuart 419  3 

Learmonth  vs  The  "  Yuba".  2383  31 

Lebeau  vs  Turcot 1053  252 

Leblanc  vs  Beauparlant 1732   58 

vsLeblanc 166   4 

1106   19 

'*        vs  Rasconi 1204  3 

2268   12 

vsRollin 177  8 

vsTellier 1034   14 

1667  2 

Lebceuf  vs  Daoust 282  6 

vs  Grand  Tnmk  Ry.  289 

Lebrun  vs  B^dard 2068   14 

"      vs  Daoust 379  3 

Leclaire  vs  Casgraine 993   24 

1029  8 

2286  33 

vs  Crasper 2482   1 

2576   1 

vsFilion 2061  3 

vsFoi-est 1185 

Leclerc  vs  Beaudry 710   1 

*'         933  2 

949  4 

**  "         052  2 

967 

1588  1 

vs  Gagnon 1476  7 

vsGaherty 1675  18 

vsLord 193 

Lecompte  vs  Laflanmie 1233  53 

Lecomte  &  Cotret 428 

Lecours  vs  Corp.  of  St  Lau- 
rent   1068  217 

Lecours  k  Viau 627 

"      1881  1 

Leduc,  in  re 1571  21 


In(l(\)c  to  cases. 
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Art.  ('use. 

Leduc  vs  Cit^  de  Montr^I...  1053  l<^ 

**       V8  Desmarchais 22G2  9 

vsFoptier 1188  U 

vsGirouard 1487  0 

1976  3 

*'       vs  Gourdine 1077  12 

vs  McShane 610  2 

•»  **  620  5 

"       ftShaw 1474  4 

'*       vsTourigny 1908  2 

*'       vsTurcotte 1166  4 

1847 

' *       &  Western  Assura nee 

Co 26065&6 

Lees  vs  Scott 804  2 

Lefaivre  vs  Bell 187 

"      211  3 

&Guy 1423  22 

Lefebvre  vs  Branchaud 2026  1 

2082  10 

2098  24 

''        vs  Bnineau 1233  45 

2268  10 

"         vs  Gosselin 491 

**        &  Hochelaga    Mu- 
tual Insce  Co 2471  2 

Lefebvre  &  Monette 1053  104 

vsProulx 2260  44 

Legac^  vs  Courberon 816  3 

Legar^  vs  Queen  Insce  Co. . .  1122  2 

Legault  &  Bourque 1483  1 

vsViau 2227  8 

L^ger  &  Fournier 1241  20 

"       1649  4 

vsLang 1423  10 

Legge  h.  Laiu^ntian  Ry 1163  6 

1670  2 

"      vs  Legge 343  7 

Lemaire  vs  Payment 2250  12 

Lemay,  inre 1970  H 

Lemelin  vs  Montreal  Assu- 
rance Co 2606  3 

Lemesurier  vs  Leahy 343  2 

&  Logan 1474  1 

vs  McCaw 2014  8 

2098  11 

**        ..*...  2130  7 
Lemieux  vs  Banque  Natio- 

naJe 1732  98 

Lemieux  vs  Dionne 2068  4 

*•       vs  Forbade 343  5 


Alt.  Cftse. 

Ijeniieux  vs  liemieux 504  10 

1647  2 

vs  Phelps 1055  14 

Lemire  vs  Bourdeau 1233  17 

•*        vs  Dixon 1738  6 

Lemoine  vs  Ginnix 1053  184 

1053  106 

*'   vs  Lionais 1012  1 

1212 

2192  4 

Lemonier  vs  Charlebois 1235  11 

vsDeBellefeuille. .  1732  103 

Lemontais  vs  Amos 1234  12 

Lenfesty  vs  Renaud 2130  5 

2135  1 

Lennan  vs  St.  Lawrence  k 

Atlantic  Ry 1670  1 

Lennox  vs  Angus 1732  60 

Lenoir  vs  Desmarais 1079  3 

'*      vs  Hamelin 735  2 

"      vs  Mandeville 1522  8 

Leonard  vs  Jobin 1667  1 

2261  22 

2262  10 

**       vs  Lemieux 1667  7 

vsStArmand 1173  12 

1968  6 

"  Leonidas,"  The 2526  1 

Lepage  vs  ( 'hartier 1443  2 

1471 

2251  5 

2253  1 

**        vs  Monier 91  4 

Lepailleur  vs  Scott 2260  3 

"       2267  1 

Lupine  vs  Barrette 993  4 

1571  28 

**      ftPiset 1133 

"      &  Perm.  Bldg.  Soc.  of 

Jacques-Cartier 667  3 

Leprohon  &  City  of  Montreal  1048  2 

"     ..  1140  1 

vs  DeBellefeuille.  2072  7 

vsRobb 1621  5 

•...  1639  6 

&  Valine 831  6 

Ledger  dU  Laplante  vs  Dai- 

gneault 843  0 

Leriger  dit  Laplante  vs  Pin- 

sonneault 191  3 

Leroux  vs  Crevier 806  3 


(J8(i 


Index  io  caseH. 


Art.  Case. 

Leroiix  vs  Crevier 2096    13 

*'       vs  Deslaiiriers 2273   '^ 

vs  Hiidon  Cotton  Co.  1058   74 

&  Leroux 2116   14 

2116   3 

vs  Merchant's    Mar- 
ino Insce.  ("o 2506   7 

Lesage  vs  Prudhonnne 777 

1618   5 

.....  2062  6 
Levasseiir  vs  Coinmissaires 

dii  Havre 1053   64 

T^veille  vs  Couillard 1623    12 

-.       &DaiKle 2286   18 

-       2314   7 

vsLabelle 1622   7 

L<iveqne  vs  Benoit 1670    10 

L(»verson  &  Boston 2272   4 

2276  3  ^ 

vs  Cunningham...  2272   2 

Levey  vs  Lowndes 1492   3 

•'  '   fcTurnbuU 1482   1 

Levi  vs  Oagnon 1053   242 

*'    vs  Reed 1053   273 

Levin  vs  Traham 290    14 

Levis,  Corp.  de  la  ville  de,  vs 

Carrier 1867   4 

L<5vis,  Corp.  de,  vs  Lagueux.  2011   6 

**         2250  21 

Levy  vs  Appleby 1804   3 

T ^ewis  vs  Jeffrey 1513 

1530  7 

&  Osborne 1868   4 

**        vs  Primeau 1211    2 

L'Heureux  vs  Boivin 211    2 

-  Liberty,"  The 2624   3 

Life  Association  of  Scotland 

vs  Downie 1624   17 

Liggett  &  Tracey 1567   6 

Lighthall  vs  Coffrey 1721 

vs  Chretien 2085   6 

&  Craig 993   11 

"        1032   11 

"       2085  7 

v^ Jackson 1732   48 

Liouais  &  Mjolsons  Bank 916 

Little  &  Deganard 479    1 

1301   4 

Liverpool  &  London  &  Globe 

Insce  Co  &Wyld 2485   8 

Lizotte  vs  Deschesneau 241   4 


Art.  Caae. 

Lizotte  vs  Deschesneau 1427  5 

Lockie  vs  Miillin 1188  30 

"  Lockwoods,"  The 2396  2 

LohnesvsSS.  "  Barcelona."  2525  35 

Loiselle  vs  Loiselle 310  3 

"      fcParadis 504  14 

Lomer  v»  Cox 2439 

Ijondon    &  Lancashire  Life 

Assee.  Co.  &  Lapierre 2592 

Longpr^  vs  Patenande 1233  49 

'*  ..  1782  20&22 

&Valade 2062  14 

2098  33 

Longtin  vs  Longtin 1032  23 

Longiieuil,  Ville  de,  vs  Cre- 
vier     379  8 

**Ix)yal"  vs  "ChaUenger".  1053  66 

Lorafiger  &  Beaudreau 833  2 

1492  7 

vs  Clement 1655 

1656  2 

vsDupuy 1854  3 

"      1863  4 

"      1865  7 

vsPerreault 1614  3 

Lord  &  Cie  du  Chemin  de  Far 

duNord 1063  43 

Lord&  Davison 2416  13 

Lord  &  Dunkerley 2416  10 

2467  0 

2i60  2 

**     vs  Hunter 2322  3 

2861  4 

2352 

2354  2 

"    vsLaurin 1206  6 

**    vs  Moir 2272  6 

"  Lord  John  Russell,"  The. .  2^  3 

**       "  *'       2525  3 

Lortie  vs  Dionne 1034  8 

"  Lotus,"  The 2432  4 

LoveU  vs  Campbell 1105  17 

1716  1 

vsMeikle 1092  1 

2309 

Low  k  Bain 1727  19 

LuckevsWood 1188  26 

Luke  vs  Wickliffe 1667  4 

Lureau  vs  DeBeaufort 1241  16 

Lusk  &  Foote 1882  5 

"    vsHope 1235  4 


Index  to  eaaea. 
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Art  Case. 

Lusk  vs  Hope 1736  4 

Lussier  vs  Anderson 1068  71 

&  Archambault 117 

....    176  5 

&Chayeth 1064  23 

&  Glouteney 1669  1 

2262  3 

Lutham  vs  City  of  Montreal  1068  38 

"Lydia"The 2401  5 

Lyman  &  BouthilUer 1787  3 

2428  2 

vsDion 1161  2 

''    2346  3 

vs  McPiai*mid 1623  13 

&Peck 516  1 

1618  2 

1634  4 

Lynch  vs  Blanchet 1038  5 

&  Cochrane 1235  8 

1729 

1756  1 

&  Hainault 970  1 

2038  3 

vs  Leduc 2130  8 

vs  McArdle 1208  0  &  10 

vs  McLennan 365 

vs  Reeves 1624  28 

Mac. — See  Mc 

McAdani  vs  Wilson 308  4 

Mc  Arthur  &  Brown 504  27 

McAvoy  vs  Huot  1208  14 

McBean  &  Carlisle 400  10 

&  Dalryniple 890  2 

&  Debartzch 1396 

vsMcBcAn 1897  3 

McCaffrey  &  Claxton 2272  14 

McCall  vs  Bonacina 2048  4 
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it 
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ii 
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ii 


ii 


ii 


ii 
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vsPouliot 2044  5 


ii 


ii 


it 


i* 


it 


ii 


2272  31 

McCalluni  vs  Delano 29   9 

McCarthy  vs  Barthe 2286   15 

&Hart 925   1 

961    1 

1732  85 

McCMiire  &  Kelly 1999   3 

McC-one  vs  Poiilin 1232   12 

McConnell  vs  Dixon 1035   10 

2130   11 

2135   3 

vs  Millar 1234   24 

McCortl  vs  Bellingham 1105    1 
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ii 


tc 


ii 
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Art.  Case. 

McCord  vs  McCord 992  5 

1732  65 

**      &  Sujui-8  de  I'Hdtel- 

Dieu 2084  2J) 

McCorkill  vs  BarraW 1571  43 

&  KniKht 1379 

McComiick  &  Buchanan 176  4  &  (5 

V.S  Neville 1498  2 

McCoy  vs  Dinneen 2308  3 

McCraken  &  Logue 1823  0 

McCuUoch  &  Hatfield 2420  2 

2424  1 

McDonald  &  Canada  Invest. 

Co 2172  10 

McDonald  vs  C-ari-eau 1155  8 

&  David 1688  2 

vs  Dillon 1169  22 

*'      2242  24 

2260  5U 

k  Dodd 868  1 

vsGoyette 1571  18 

vs  Hall 1975  1 

vsHarw<K>d 1422  1 

2115  11 

McDonald  &  Lainhe 2200  5 

**      2211  2 

**      2213 

**      2242  10 

**  vs  Leriger  dit  La- 

plante .* 2124  4 

*•                 *»           **  2125  4 

2250  Ii) 

vs  Mahun 2287  17 

vs  McLean 2276  2 

**          vs  Messer 2483  5 

vs  Miller 1898  3 

vs  Molleur 1535  10 

&  Nolin 2124  2 

vsRyland 1053  114 

"          vs  Senez 990  i> 

"      2285  28 

**          vs  Seymour 1232  1 

*  Whitfield 2310  ir> 

McDonnell  &  Goundry 1518  1 

**       '  1535  :i2 

vs  Holgate 2344  3 

&Ross 928  10 

McDouall  vs  Fraser 1498  1 

McDougall  &  Allan 1677  4 

**     2435  3 

**         &  I)euier.s 1927  U 


688 


Index  to  cases. 


Art.  Case. 
McDougall  VH  Hariuburgei*.  1641  7 
&  McDougal . . . .  1668  17 
&  McGreevy . . . .  1068  282 
...  1546  3 
**     vs  Montreal  Ware- 
housing Co 1077  7 

McDougall  &  Prentice 1S08  6 

V8  Roy 1247  2 

vs  Scott 202  2 

vs  Torrance —  1233  31a 
...  1677  3 
....  2433  4 
"         &  Union  Naviga- 
tion Co 1889  7 

McFarlane  &  Ainibault 1208  4 

vs  B^Iiveau 2274  1 

A:  C^ourt 1892  4 

&  Dewey 994  2 

vs  Joyce 1053  «^ 

k  Leclaire 1509  2 

vs  Lynch 1956  2 

vs  Mcintosh  1233  3()  &  74 

vs  Patton 1169  3 

vsPolton 1171  1 

vs  Thayer 2251  4 

McFaul  vs  McPhuI 605  2($ 

McGarvey  vs  Auger 1169  10 

vs  Sauv.nle 806  7 

McGauvran  vs  Johns<jn 1025  1 

....  1493  0 

**  «t  1QQ1  '-t 

...  2001  12 

&  Stewart 2090  4 

McGiblM)n  &  Abbott 6  6 

&  B^dard 501  3 

1053  171 

vs  Brand 1928  3 

vs  Morse 175  6 

"     1317 

"     1423  13 

**    vs  Queen  Insurance 

Co 2580  3 

xMcGillivniy  vs  McCullen . . . .  1034  7 

&  Watt 1025  2 

"     1472  15 

"     1544  0 

McGinnis  vs  Choiiuet.  .......     468  2 

McGrath  vs  Graham 919  14 

&  O'Connor 1035  6 

McGreevy  vs  Gingras 1622  10 

**         &  McCarron 1070  6 


Art.  Case. 
McGi-eevy  k  McCaiTon 2240   7 

**         ....  2260  37 
McGuire  vs  Trinity  House  of 

Montreal 

Mcintosh  &  Bell 

"    953  1 

"    1484  2 

"    1586  18 

"    2108 

**        vs  Dease 917  1 

McKay  vs  Glasgow  &  London 

Insce  Co 2tt0  38 

McKay  vs  Vigeant 1490 

McKenzie  vs  Praser 2294  1 

vs  McKenzie 1732  1 

&  Taylor 296  1 

"     296 

"     1484  1 

vs  THn 510  1 

Wilson 1638  18 

McKeii;her  &  Simpson 1732  17 

McKinnon  vs  Cowan 1963  2 

"       1961  -4 

McKinon  &  Kerouack 1963  6 

Me  Kin  tosh  vs  Dease 917  1 

1823  1 

McLar(»n  vs  Kirkwi>od 1663  3 

...  2128  1 

Mcljaughlin  A  Bradbury 2122  1 

-         ...  2125  1 
Mc-Lenn  &  Clydesdale  Bank- 
ing Co 2348  i> 

McLean  vs  Ross 2279  1 

McLennan  &  Dewar 843  7 

&  Hubert 1053  177 

1063  188 

vs  Martin 1671  20 

"  McLeod,"  Tlie 2524  4 

McLeod   &    Eastern  Town- 
ships Bank 2286  17 

McManamy  vs  Boisclair 2272  18 

McMart in  vs  Gareau 872  4 

"      1233  63 

McMaster  vs  Hannah 1161  7 

I960  10 

&Moffatt 1091  1 

"        vs  Moreau 776  6 

787 

&  Walker. 1474  3 

McMillan  vs  Boucher 1106  1 

&  The  Abbatoir  Co  568  2 


t  I 


Index  to  com*. 
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Art.  Cetse. 

McNamee  6x  parte 2273   23  &  24 

V8  McNamee 818 

"  ««       824  5 

McNevil  vs  Board  of  Arts. . .  1131   4 
McNevin  vs  Board  of  Arts. .  1076   1 

McNicholl  vs  Laberf^e 447  3 

1562   1 

McNider  vs  Whitney 2310   1 

McPhee  vs  Woodbridge 918  2&4 

McRoberts  vs  Scott 2286  5 

McRobie  vs  Shuter 1053   44 

McShane&Hall 2415   12 

&  Henderson 2416  11 

vs  Jordan 1927  3 

McTavish  &  Pyke 269  2 

"     1260  2 

"     1323   1 

"     1342   1 

McVeigh  &  Lussier 1505 

Mc Willie  vs  Goudion 1053   7(5 

1055   13 

Mackintosh  vs  Dease 917   1 

"       1823   1 

Magog  Textile  Co.  &  Dobell.  1889   23 
Magog  Textile  &  Print  Co.  & 

Price 1889  20 

Magreen  vs  Aubert 1272   2 

Maguire  &  Bradley 1898   2 

"    vs  Corp.  of  Montreal.  1053   29 

**    vs  Dackus 1027   3 

**    vs  Donovan 545 

**    vsHuot 212 

"    vs  Liverpool  &  Lon- 
don Fire  and  Life  Insce.  Co  2580   1 

Maguire  &  Scott 1867   2 

"     1870 

Maker  &  Aylmer 993   :« 

"       1727  8 

Mahoney  &  MoCready 776  4 

123:^   50 

vsTomkins 29   16 

Maill6  vs  Richler 1626    10 

Mailloux,  ex  parte 2084   1 

Main ville  vs  Hatchings 1056   18 

vs  Legault 540   6 

Maisonneuve  vs  Campeau. . .  1535   46 

"        ...  2150   4 

Major  &  Chadwick 1241    10 

Malhiot  &  Brunelle 1234   13 

1301    19 

vs  Tessier 1105    1*"' 


Art  CaM 

Malhiot  vs  Tessier 2310  9 

Mallette  vs  Hudon 1152  8 

"       1178  4 

"       1174  5 

"       2132  2 

vs  White 1036  18 

"     1487  3 

"     1489  3 

Mallory  &  Hunt 1492  4 

Malo  &  Migneault 865  2 

*•    vs  Noye 1232  2 

Maloney  k  Quinn 1311  2 

Mann  &  Hogan 504  24 

"     vs  Wilson 1008 

"      1236  1 

Mansfield  vs  Dodd 2261  10 

Mantha  vs  Coghlan 29  37 

vsSimard 17  2 

"  Marathan,"  The 2396  20 

Marchand  vs  Caty 1641  6 

"         &  Lamirande 1316 

''         vs  Marchand 2177  10 

vs  Renaud 2416  4 

"      2467  1 

&  Wilkes 993  23 

"      1032  13 

"      I960  6 

"      2287  8 

Marchessault  vs  Durand —    757  2 

....     ous 

....  1384  2 

Mai*chlidon  &  Denoon 1727  21 

Marcil,  Noel,  e^  parte 286  5 

Marcile  vs  Mathieu 1641  10 

Marcotte  vs  Falardeau 1067  8 

2806  8 

vsNoel 937  6 

"      980  4 

Maitioux  V8  Morris 1896  8 

»»  Margaret,"  The 1053  61 

**    2524  1 

♦*  »'    2526  3 

**  Marie  Victoria,"  The 2528  7 

Marier  vs  Lafreni^re 1669  7 

Marin  vs  Bissonnette 1034  16 

Marion  &  Perrin 1034  2 

Marier  vs  Molsons  Bank  —  2349  3 

Marmen  vs  Marmen 1243  13 

Marquis  vs  Poulin 1523  1 

Marshall  &  Coffing 1988  19 

vs  Grand  Trunk  Ry  2261  1 

46 
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Index  to  cases. 


Art  Caae. 

Marshall  vb  Grand  Tnink  Ry  2268  8 

Marston  vs  Pelletier 1220  9 

Marteau  vs  T^treau 1506  1 

Martel  &  Prince 1301  21 

"     1944  2 

"      vs  Syndics  de  la  Par. 

de  St.  George  d*Henriville.  1688  10 

*' Martha  Sophia,"  The 1053  02 

"  "  "  2526  12 

Martin  vs  City  of  Hull 358  12 

"     2840  20 

vs  City  of  Montreal.  1053  238 

vs  C6t^ 1671  2 

'*        vs  Dansereau 1188  21 

&  Gault 1850  2 

"     1866  1 

"     1956  5 

vsGuyot 1301  29 

vsLajeunesse 1053  283 

&Lee 872  2 

"     980  1 

vs  Martin 815  2 

"       1907 

&Pouliii 993  22 

"      1032  15 

*'      1960  5 

*'      2287  11 

*  *        d  it  Versailles  vs  Gre- 

uier 1046  1 

Martineau  vs  Roy 1053  118 

"     1188  47 

**  Mary  &  Dorothy," The. . . .  2389 

**  Mary  Jane."The 2383  :^ 

Massawippi    Valley  Ry.    vs 

Walker 1079  1 

Mass^vsCdt^ 1233  23 

"     vs  Leclerc 520  4 

Massie  vs  Rh^aunie 1032  8 

2193  9 

Masson  vs  C(jrbeille 1501  »> 

1671  11 

•*      vs  Leslie 1438  6 

Massue  k  Morley 1445  2 

Mathews  vs  Senc^cal 1487  2 

2268  6 

MathewHonft  R4)yal  Insce.  Co.  2474  7 

"  *•      2573  2 

Mathewson  vs  Western  insce. 

Co 2571  1 

Mathieu  vs  Lafiamuie 982 

•*        vs  Vigneau 1635  24 


Art.  Case. 

Matte  &  Laroche 419  4 

735  3 

743  1 

886 

2072  2 

Matthews  vs  Northern  Insce. 

Co 2490  16 

Mawson  vs  Burstall 1668  10 

Maurier  vs  Desrosiers 1190  9 

Maxham  vs  Stafford 1668 

May  vs  Fournier 1472  12 

1478  13 

1605  1 

"    &L'Heureux 1254  3 

*»    vs  Ritchie 1220  2 

Mayer  vs  L^veill^ 607  4 

918  14 

1077  13 

1233  27 

2227  24 

Maynard  &  Renaud 2314  3 

Mc.  See  p.  687. 

Mayrand  vs  Boudreau 2359  1 

Meier  vs  Beling 1899  6 

Meiklejohn&  Attorney  Gen '1    855  1 

M^lan(;on  vs  Beaupr^ 1231  H 

1233  12 

'*       1732  4 

&  Hamilton 1601  9 

'*       1686  2 

Mehuhe  vs  Bruyfere 1522  4 

vsHainault 2383  13 

Melviii  vs  Ireland 1311 

Menard  vs  Desmarteau 1994  7 

vs  Gravel 1169  27 

"      1980  9 

&  Leroux 1716  4 

vs  Luissier 1152  H 

*•      vs  Peltier 1092  3 

vs  Rambeau 1619  2 

M^neclier  k  Gauthier 890  1 

1198  3 

Mercantile  Library  Assoc,  vs 

Corp .  de  Montreal 1612  o 

Merchants  Bank  of  Canada' 

vs   Montreal,  Portland  k 

Boston  Ry 2272   10 

Merchants  Bank  of  Canada 

&  Whitfield. 1961   5 

Merchants  Marine  Insce.  Co 

k  Ross 2621  2 


Index  to  case*. 
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Art  Case. 

Mercier  &  Blanchet 1438   1 

*'      vsBousquet 1169   18 

•*      V8  Brillon 1481    1 

•'      AGKiay 1056  8 

*'      V8  Labadie 946   6 

Mercille  &  Fournier 1234   1 

Mercure  &  LaframboiRe 2273   3 

Merrill  vs  Halary 1536    11 

Merritt  vs  Lynch 2311   2 

Mesnard  vs  Rambeau 567 

1615 

Metayer  vs  McVey 336   4 

M^thot  &  Dufort 308  2 

vs  Dunn 176   10 

"     179  4 

**       vsDuTremblay 2232   5 

**       vs  Jacques 1624   18 

"       &0*CallaKhan 571    1 

Metriss^  &  Brault 177   3 

**      3221  &  2 

**      1002   1 

"      1241   4 

"      1444   1 

Metropolitan  Bank  vs  Symes  1727   5 

Meunier  vs  Cardinal 1233   70 

"       vs  Corp.  de  Quebec  1720   4 

Michaels  vs  Primsoll 1732   52 

Michaud  vs  Guilbault 1622   12 

&V^ina 1898   12 

Michigan     Central     Ry     & 

Myrick 1676   20 

Michon  &  Gauvreau 1235  7 

"      AMarcotte 1472   14 

2360  3 

vsMorency 2068   19 

"      vs  Sleigh 1995   4 

"      vsVenne 1063   181 

Mignault  vs  Bonar 119   2 

**        vs  Hapeman 119  3 

Migneault  &  Main 866  8 

"     867  3 

"     868 

Mign^vsMign^ 816   2 

Mign^rand  dit   Myrand    Sc 

Wgar^ 400   13 

Mignot  vs  Reeds 1671   12 

Millar  vs  Hooker 2273   15 

*'      &  Merchants  Bank...  436  2 

Miller  vs  Bourgeois. 29    H 

2272  8 

"      vsCl^roux. 319   1 


Art  CaM. 
Miller  &  Coleman 313 

913  5 

922 

**      VR  Daudelin 998  9 

*'      vsD^b^ne 29  13 

'*      vs  Demeule 966  3 

'*       1002  3 

"      V8  Kemp 1233  73 

vs  Lepitre 241  6 

**      &  Smith 1892  2 

"       1896  4 

Millot  vs  Millot 1190  10 

Mills  A  Meier 1899  8 

"     &Philbin 2310  2 

Mineault  vs  Lajoie 1162  2 

2306  9 

2308  7 

Minor  &  Gilmour 603  6 

Minto  vs  Foster 1298  3 

"  Miramichi,"  The 2626  4 

Mitchell  vs  Brown 286 

2314  2* 

2328  4 

**        V8  Champagne 2261  9 

"        &  Cousineau 2001  6 

2383  9 

&  Mitchell 917 8&Q 

**        vs  Moreau 931  3 

Miville  vs  Roy 1208  2 

Moffat  &  Burland 1970  10 

Moffette  vs  Grand  Trunk  Ry  1068  2 

Mog^  V8  Lapr^ 2064  7 

"     vs  Latraverse 1901  1 

Moisan  &  Roche 1826 1  &  2 

vsTh^riault 2013  9 

2103  4 

2160  6 

Molleur  vis  Boucher 1669  3 

vsD^jadon 1292  1 

1311  4 

1636  23 

**       v8  Favreau 1067  2 

"       vsRoy 777  2 

Molony  vs  Fitzgerald 1732  37 

Molson  &  Carter 1190  5 

1231  10 

913  6 

"       1484  6 

"       1782  7 

Molson  vs  Walmsley 2260  41 

Molsons  Bank  vs  Connolly . .  2070 
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Index  to  cases. 


Art.  Case. 

Molsons  Bank  vs  Janes 1472  3 

"       1746  1 

Monastesse  vs  Christie 549  1 

Mondelet  vs  Power 1623  4 

&  Roy 545  2 

Mondor  vs  Pesant 1668  7 

Monette  vs  D* Amour 1994  6 

2272  17 

vs  Molleur 299  2 

689  5 

747  1 

2021 

Mongeau&  Dubuc 1273 

1487  8 

1535  5&6 

1535  45 

"        vs  Roberts 1653  2 

"  Monica,"  The 2525  30 

Monk&Ouimet 2032  0 

•*       2084  10 

Montchamps  vs  Perras 1233  24 

"    1243  5 

2250  14 

Montgomery  &  Gerrard 1867  1 

"       1899  1 

Montizambert  ft  Dumontier.  2171 

.  2613  5 

**  &  Murphy...  1790  4 

&  Talbot 1053  175 

2177  1 

Montmagny,  Compagnie 
d*Assce.    Mutuelle   de,    & 

Oharbonneau 2490  39 

Montpetit  vs  P^ladeau 1243  3 

Montrait  &  Williams 1732  63 

Montreal  Assurance   Co    & 

McGillivray... 1233  1 

2468  1 

2474  1 

4i  .*  »»  2480  2 

"  2481   1 

Montreal  &;  Champlain  Ry  & 

Perras 1053   13 

Montreal,  City  of  &  Beaudry.  1053   40 
*•  **      vs  Bronns- 

don 14 

*'  ..    471  3 

"  "  vs  Cassidy...  1104  3 

"...  1121 

"  '*  vsContant...    471  1 

"  vs  Cuvillier. .  2250  25 


Art.  Case. 

Montreal,  City  of  &  Doolan.     356  3 

**      ..  1053  123 

"      ..  1053  124 

"       ..  1053  212 

"  vsDonegani.    795  2 

**  &  Drummond    407  14 

(i  «<  C/UI 

....  01IO 

**  vsDurand...  1670  6 

"  vs  Fleming  .  2250  23 

"  vs  Geddes...  2011  3 

"...  2242  30 

"...  2250  17 

"  &Hall 1053  102 

**     1053  273 

**  &  Labelle....  1053  295 

"  vs  Lionais  . .  2168  3 

"  vsLyster....  2250  24 

"  &  Mitchell.  .  1053  231 

**  vs  Murphy..  2231  3 

"  vs  Robertson  2011  8 

"  "     ..  2250  22 

"  &  Walker...  1048  11 
Montreal  City  &  Dist.  Svgs. 
Bank    &    Jacques-Cartier 

Bank 360  6 

"    ....  1727  17 
Montreal  City  &  Dist.  Build- 
ing Soc.  vs  Kerfut 668  1 

Montreal  City  Passenger  Ry. 

&  Bignon 1053  22 

Montreal  City  Passenger  Ry. 

&  Irwin 1058  7 

Montreal  City  Passenger  Ry. 

Co&Parker 1053  62 

Montreal  City  Passenger  Ry. 

Co  vs  Ritchie 1053  203 

Montreal  Cotton  Co.  &  Par- 
ham  1668  14 

Montreal  Mutual  Insce.  Co. 

vs  Dufresne 2471  1 

Montreal,    Ottawa  &    Occi- 
dental Ry.  &  Bourgoin 407  7 

Montreal  Patent  Guano  Co. 

vsMande 372 

Montreal  Turnpike  Road  & 

Daoust 1058  23 

Moody  vs  Vincent 1899  2 

Mooney  vs  Imperial  Insce. 

Co 2574  5 

Moore  k  Butters 1493  8 

*•      vsDuclos 186  4 


Ivdex  to  eaifps. 
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Art.  CiiJT. 

Moore  &  Dyke 1999  2 

"      &  Harris 8  3 

"     1680  3 

**     2429  2 

•*      2413  3 

'*      vsHomelnsce.  Co..  2474  3 

**      vsO'Leary 1897  1 

"     vsO'Neil 343  « 

Moreau  vs  Dorion 946  4 

V8  Matthews 1391 

1435  1 

&  Motz 290  5 

"     2258  1 

vsOwler 1638  6 

Morency  &  Morency 778  1 

Morgan  vs  Dubois 1065  2 

"      1188  48 

"       1624  31 

&  Gauvreau 1296  1 

vs  LeBoutillier 290  16 

...  1002  7 

vs  Turnbull 1233  22 

Morin  vs  Corp.  des  Pilotes . .    118  3 

"       ..    163 

"     vs  Daly    2124  1 

"      vs  Langlois 806  6 

**      vs  Lefebvre 400  4 

"      vs  Legault 2286  7 

2344  8 

*•      vsRoy 1732  09 

*•      vs  Smith 2032  2 

"     2084  2 

Morkill  vs  Jackson 176  2 

1280  4 

Morland  vs  Dorion 2117  1 

Morris  vs  Miller 1053  248 

"      1487  12 

"      1711  4 

**      vs  Wilson 1242  22 

Morriset  vs  Brochu 992  10 

Morrison  &  Ducharme 1688  3 

"      vs  Grand  Trunk  Ry.  1823  2 

*'     &  Mayor  of  Montreal  1053  156 

vs  Mullins 2272  29 

•*       vs  Richelieu  &  On- 
tario Nav.  Co 1675  16 

Morrison  vs  Sauvageaii 1437 

....  1438  7 

vs  Simpson 1438  5 

Morton  &  Niagara  District 

Mut.  Fire  Insce.  Co 1730  1 


Art.  Cajsp. 

Moss  &  Banque  St  Jean 1543  11 

**....  1745  5 

**     vs  Brown 1188  7 

"     vs  Henderson 1215  1 

**     vs  Ross 1732  18 

"     &  Silverman 1073  1 

Motz  vs  Holiwell 1618  3 

"       2285  27 

"     vs  Houston 1612  2 

'*     vs  Moreau 61  i 

"      264  1 

"      311  1 

Mount  &  Dunn 2307  1 

Mountain  vs  Walker 29  2 

Mousseau  vs  Picard 1732  a5 

Mowry  vs  Bowen 1663  6 

**     2128  4 

Muir  k  Muir 689  3 

"       831  8 

"     890  3 

"     1190  1 

Mulcair  vs  Jubinville 1053  287 

1668 

MulhoUand  &  Benning 2361  1 

vs  Halpin 668  2 

**      669 

"      874 

Mullen  vs  Jeffrey 2396  1 

Mullins  vs  Bellemare 1856 

vs  Miller 1853  1 

Munn  &  Berger 1236  10 

Munro  vs  Lalonde 1601  7 

Munroe  vs  Higgins 1222  1 

Mure  vs  Wileys 1131  1 

Murphy  vs  Knapp 91  2 

**       vs  0*Donovan 571  2 

vsPag^ 1836  2 

"     1900  2 

&  Stewart 1034  9 

"        1039  2 

vs  Wall 1790  3 

Murray  &  Burland 2150  7 

vs  Grand  Trunk  Ry.  1679  7 

**        .  2457  5 

**       &  Macpherson 547  1 

Mutual  Fire  Insce  Co.  of  Jo- 

liette  &  Dupuis 2471  4 

Mutual  Fire  Insce.  Co.  of  Jo- 

liette  &  Bourgoin 2471  6 

Nadeau  &  Cliche 319  3 

"       vsDumon 1396  3 
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Index  to  ect$eM, 


Art.  Case. 

Nadeau  vs  Dumon 2116   4 

2116   1 

AL'AbW 297  5 

vsRobichaud 1169   1 

vs  St  Jacques 504   23 

Narbonne  vs  Tetreau 2311   4 

National  Bank  vs  Charrette.  1222   10 
**      &  City  Bank.  1727   4 
**      vs  Davidson.  2032    10 
»*  •*      vs       Kastem 

Townships  Bank 2023   6 

National    Insurance    Co.    k 

Hatton 352  2&3 

1889   13 
National    Insurance    Co.    & 

Rousseau 2490  36 

Naud  dit  Labrie  vs  Clement 

dit  Labont^ 2192   3 

Naultfc  Price 1233   30 

-      1472  8 

-      1478   11 

"      1534  6 

-      1539  2 

Neill  vs  Taylor 1053   206 

Nelson  vs  Canadian  Dist.Tel- 

egraph  Co 1233  316 

**  Nelson  Village,"  The 2525  2 

Nesbitt  &  Bank  of  Montreal.  1493   2 

'*  Nettlesworth,"  The 2457   11 

**    2525  33 

Nevin  &  DeBleury 1233  56 

Newton  vs  Allen 2344  4 

&Roy 420  1 

Newman  &  Newman 885 

919  15 

New-York  Life  Insce.  Co.  vs 

Parent 2482  6 

»t  2485  6 

2588  2 
New- York  Life  Insce.  Co.  vs 

Talbot ,...  2588  3 

**  Nigara,"  The    vs   "  Eliza- 

beth,"The 2525  0 

Niagara  District  Mutual  Ins- 
ce. Co.  vs  McFarlane 29  24 

Nianentsiasa  &  Akwirente . .  1053  220 

Nichols  vs  Ryan 2349  1 

Nicholson  vs  Prowse 1571  44 

Nickle   &  Cie.   d'Assce  Mu- 

tuelle  de  Buffalo 2521  3 

Nield  vs  Ferland 2274  4 


Art  Case. 

Nield  vs  Vineberg 1727  8 

Nithingale  &  Sec.  de  Const. 

de  St  Jacques 1953  5 

Nixon  vs  Darling 1668  23 

Noad  vs  Bouchard 1169  7 

**     &  Ch&teauvert 2286  2 

*'     JbLampson 1169  8 

2000  2 

**  **  9014  5 

"     vsNoad 1824  2 

Noble  vs  Lahaye 1206  12 

1234  9 

Noel  vs  Gagnon 1535  43 

"     vsLaverdi^re 1478  10 

Nolet  vs  Boucher 1087  9 

Nolette  vs  Lord 1647 

Nolin  vs  Aubert 668  2 

Nord,  Cie.  du  Chemin  de  fer 

du,&Pion 400  19 

44  44  44  407  8 

Nordheimer  &  Duplessis 1487  5 

vs  Fraser 1487  4 

1971  1 

vs  Hogan 1622  4 

Normand  Sc  Beausoleil 993  13 

1977 

/tCrevier 2062  5 

2130  6 

Normandeau  vs  Amblement    297  1 

vs  Langevin. . .  1717  3 

&  McDonnell..    918  9 

Normandin  &  Arnois 903  12 

&Normandin.  1032  10 

"...  2081  4 

Norris  vs  Condon 183  2 

1932  3&4 

2311  8 

North  Shore  Ry  &  Pion 400  19 

'*....    407  8 

**   ATrudel...  1600  3 
Northern    Insurance    Co   & 

Provost 2490  32 

Nugent  &  Mitchell 418  12 

Nye  &  Colville 1206  4 

1241  3 

Nysted  vs  Darbyson 2272  27 

Oakley  vs  Morrogh 1072  1 

O'Brien  vs  Lajeunesse 1624  11 

vsMcLynn 1963  2 

vs  Molson  1243  4 

&  Sample 1169  29 


Index  to  ca»e». 
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Art  Case. 

O'Brien  &  Sample 1173  13 

1961  6 

&  Stevenson 1162  1 

2307  2 

&  Thomas 969  6 

O'Connor  vs  Imperial  Insce. 

Co 2468  2 

••  •«  "  2474  4 

••  •*  **  2480  3 

•♦  "  "  2482  3 

*•  "  "  2671  3 

O'Donohue  vs  Moison 1613  4 

OTarrell  vs  Brossard 1732  88 

vsO'Neil 1262 

**        vs  Reciprocity  Min- 

ingCo 1732  38 

Ogden  &  Dawson 672  2 

O'Hagan  vs  St  Pierre 1626  13 

1640  5 

O'Halloran  vs  Kennedy 1077  6 

1152  6 

O'Keef e  A  Desjardins 1234  23 

1670  9 

Oldlield  vs  Hiittou 1679  2 

24541&2 

Oliva  vs  Boissonnault 400  2 

O'Meara  vs  McCleverty 286 

Ontario  Bank  vs  Foster 17  3 

1188  43 

2306  10 

"      vs  Mitchell. . .  1232  7& 8 
Ontario  Car  Co.  &  Quebec 

Central  Ry 2016  6 

O'Reilly  vs  Kearns 2273  30 

Orr  &  Fisher 651  3 

669  1 

**    vs  Hubert 1871  » 

Osgood  &  Steel 6  7 

O'SuUivan  vs  Murphy 1535  2 

2062  2 

Ottawa  Agricultural  Insce. 

Co.  k  Sheridan 2474  15 

2482  6 
Ottawa,  County  of,  ft  Mont- 
real, Ottawa  ft  Occidental 

Ry 1053  275 

1077  8 
1840 
Ouelle,  Cie  de  la  PSche  aux 
Marsouins  de  la  Riviere  vs 

Gagnon 1204  4 


Art.  Case. 

Ouellet  vs  Fournier 1668  6 

OucUette  ft  Badeaux 2006  3 

vsRochette 1241  11 

vsValliferes 2272  28 

Ouimet  vs  Bergevin 1105  18 

1732  75 

1854  1 

vsChoquet 1173  8 

**       ft  Desjardins 2276  4 

vs  Gravel 1732  63 

vsLafond 1962  5 

vsMarchand 1956  7 

1989 

2032  8 

vs  Menard 1091  2 

vs  Robillard 2011  7 

2250  19 

ftS^n^cal 1035  8 

&  Verville 1711  2 

1200  5 

Owens  vs  Latiamme 176  9 

*     ft  Union  Bank 2001  20 

'*     2383  23 

Paoaud  &  Barwis 1053  178 

**    1053  181) 

**      &  Beavichfine 1571  26 

2127  1 

VH  Bouitlages I486  2 

VH  Constant 2098  27 

2100  3 

2130  18 

**      vs  C'orp.  of  Halifax 

South 358  7 

2344  15 
Pacaud  ft  les  Cur^s,  ftc,  de 

St.  Eus^be  de  Stanfold ....    505  28 
Pacaud    vs    Monaix:h    Insu- 
rance Co  2485  4 

Pacaud  ft  Pelletier 2038  2 

"      ft  Price 1053  10() 

''      1053  186 

V8  Proveucher 1571  24 

&  Queen  Insce  C/'o. . .  2478  15 

2485  9 

2487  4 

*'      &Rickaby 2043  4 

Pagels  vs  Murphy 1641  15 

Paige  ft  Evans 993  29 

•*     1035  26 

"     ft  Ponton 1222  6 

2341  5 
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"  Palmyra,"  The 

Pambrun  vs  Park 

Pandorf  vs  Hamilton 

Panet  vs  Larue 

Pangman  vs  Bricault  dit  La- 

marche 

Pangman  vs  Pauz^ 


Art.  Case. 
2628  13 
1643  3 
2429  3 
2116  2 


t( 


Panneton  vs  Guillet. 
Panton  vs  Woods. . . 

«4  it 


**  Papineau,"  in  re 

Papineau  k  Lovell 

&  Taber. 


Pappans  &  Turcot te. 


*» 


»k 


it 


»t 


tt 


Paquet  vs  Cauada  Guarantee 

Co 

Paquet  vs  Citizens  Insce  Co.. 
Paquette  vs  Binette 


(( 


vs  Guertin. 
vs  Limoges 


(t 


(» 


vs  Milette 

Paquin  vs  Bradley 

Paradis  vs  Alain 

"       vs  Laflamnie 

vs  Soci^t^.  des  Ou- 

vriera  du  Bord 

Pare  vs  D^rouselle 

&  Pard 


603 
1963 
2106 
1732 
1943 
2066 
2396 
1106 
1063 
1053 
1106 
1106 
1122 
1787 
1908 

1948 
2576 
1624 
2208 
1423 
1106 
1301 
1423 
1536 
799 
1601 
1311 


13 

1 

2 

78 

1 

2 

2 

10 

211 

285 

6 

12 

1 

1 

2 

2 

5 

22 

3 

15 

8 

13 

8 

7 

1 
6 


Pariseau  vs  Ouellet 

"        vs  Trudeau . . 

Park&Rivard 

Parker  &  Jetton 

Parquette  vs  D^pocas . 

Parsons  vs  Graham 

Patenaude  vs  Charron 
&  L^rig^. . . 


ii 


it 


(. 


(t 


i< 


Patei-son  &  McCallum. 


f< 


»i 


(( 


Parent  vs  Daigle 


44 


44 


vs  Dubuc  — 
vs  Durocher, 
k  Lalonde. . . 


44 


*•        VS  Oisel 

vs  Shearer 

vs  Tonnancour 
Parham  vs  Mar^chal . . . 


361  2 

1571  5 

791  1 

824  2 

1029  4 

540  2 

549  10 

2242  20 

166  1 

1688  12 

1333  1 

1393  1 

2039  2 

1608  5 

6  8 

1438  4 

2082  11 


Patez  vs  Klein 

Patoille  &  Desmarais 

*'      vs  Guilmette. .. 

Patris  vs  B^gin 

Pattenaude  vs  Charron 
Patterson  vs  Davidson. 


44 


4k 


4» 


44 


4* 


VS  Farrau 
vs  Knight. . 


4t 


44 


vs  Usbome 

vs  Welsh 

Pattison  &  Fuller 

Peachy  &  O'Neil 

Pearce  vs  City  of  Montreal, 
vs  Gibbon 


(4 


44 


44 


44 


k4 


Art.  Case. 
2311  3 
1301  28 
29  20 

1535  31 
1622  11 
1188  13 
2442  15 
1173   1 

1536  1 
2248 
2038  1 
2041 
2396  23 

304  7 
2273  20 
1156  1 

504  9 
1679  I 
2409 
2453  1 
1131  2 
2415  8 
2457  6 
1501  4 
4 
2 

515  2 
16^  5 

418  4 

816  4 
1242  3 


Pfiche,  Cie  de  la,  aux  Mai*- 
soins  de  la  Riviere  Quelle 
vs  Gagnon 

Peck  &  Harris 

4t  44 

Peddie  vs  Quebec  Fire  Insce 

Co 

Pelletier  &  Bornier 

**        vs  Caron 

vs  Chass6 

vs  Lajoie 

"        vs  Lapierre 

**        vs  Michaud 

**        vs  Pelletier 

P^loquin    &    Sincennes  Mc- 

Naughton  Line 

Peltier  vs  Blagdon 

vs  Debusat 

it 

vs  l^melin 


1204  4 

1618  1 

1634  3 

2582  1 

1063  266 

479  2 

1501  13 


1582  1 

1608  4 

2125  2 

308  3 


44 


4» 


2526   18 

2359  2 

970  2 

975  3 

8 


Index  to  oasee. 
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Art  Case. 

Peltier  vs  Puize 1607  1 

Penisson  &  Penisson 889  2 

"        972  2 

1156  10 

Penny  vs  Herald  Publishing 

Co 1624  19 

"     ..  1660  4 
Peoples  Building  Society  & 

Evans 1537  2 

"...  1547  1 

Pepin  vs  Christin 1898  6 

"    &  CburcMne 630  2 

975  4 

2098  43 

2115  16 

**     vsLabelle 1313 

"     &  Martin 1688  4 

Periam  &  Dompierre 1053  24 

Perkins  vs  Leclaire 1105  11 

"      vs  Martin 1968  3 

**      vs  Ross 1196  2 

1745  2 

Perodeau  vs  Quintal 2048  3 

Perras  vs  Beaudin 1163  1 

1535  8 

Perrault  vs  Abbott 1999  24 

vsArcand 1476  3 

**       vsBacquet 2260  2 

"        vs  Bergevin . .  1104  2 

2310  17 

vsBertrand 1053  222 

vs  Christin 1280  6 

vs  Couture 990  U 

*'        vs  Daigneault 2231  1 

2310  16 

**       vs  Desjai-dins 2073  2 

2075  4 

vsEtienne 1280  5 

1349 

vs  Renault 1054  10 

vs  Herdman 1188  17 

**        vs  Laurin 2285  Q 

&;Millot 364  5 

**       vs  Norraandin 992  15 

&  Ontario  Bank. . . .  1570 

vsPlamondon..   .  1732  82 
Perreault. — see  Perrault  — 

Perrier  vs  Quinn 179  3 

1382 

Perronet  &  Etienne 2003  3 

Peny  vs  Milne 989  3 


Art.  Case. 

Perry  vs  Milne 1953  1 

2285  13 

**     vs    Niagara    District 

Mutual  Fire  Insce.  Co 2478  16 

Perry  vs  Rodden 2286  25 

2311  7 

**     vs  Taylor 119  5 

PersiUier  vs  Moretti 1638  4 

Peters  &  Canada  Sugar  Ref . 

Co 1018  2 

2415  15 

2398  4 

Peters  vs  Oliver 2376  3 

2378  6 

Petit  vs  Bichette 249  1 

Petrin  vs  Brunet 1532  4 

1535  35 

Phanoeuf  vs  Cochrane 1233  75 

Philion  vs  Bisson 379  5 

2017  3 

Phillipe  vs  Desniarais 1481  4 

Phillips  &  Anderson 831  9 

"       vsBain 928  8 

**       vs  Joseph 1714  1 

2242  13 

''       &  London  &  Smith 

Western  Ry 1053  271 

Phillips  &  Sanborn 2286  7 

Picard  vs  British  American 

Assce.  Co 2490  27 

Picard  vs  Morin 1530  13 

Pichette  vs  Lajoie 2287  21 

<  "       ftO'Hagan 297  4 

Pickford  vs  Dart 2442  2 

"      2383  20 

Pierce  &  Butters 311  4 

735  5 

Pierreville  Steam  Mills  Co. 

&.  Martineau 400  8 

Pigeon  &  City  of  Montreal . .  2188  1 

..  2261  3 

..  2263  4 

&Dagenais 2260  24 

2344  23 

"       vsRoussin 1616  4 

Pillet  &  Delisle 200 

"  Pilot,"  The.*. 2396  17 

Pingault  vs  Symmes 1053  200 

Pinkerton  &  C6t^ 1063  299 

Plnsonneault  &  Desjardins . .  1235  9 

"      ....  2227  19 
47 
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Index  to  cases. 


Art  Caae. 

Pinsonneault&Dub^ 1476  6 

"    1478  5 

**       ftGeriken 1630 

"       VB  Ramsay 1626  4 

&S^bastien 1053  146 

1053  147 

Piton&  Lepage 418  5 

Plamondon  vs  Lef ebvre 1640  2 

Plante  vs  Carri^re 1254  5 

"      vsCazeau 1732  76 

"      vs  Clarke 2383  13 

"      vs  Legendre 504  11 

Plenderleath  &  McGillivray.  1241  1 

PlessisvsDuW 1301  15 

Plingiiet  &  Kimpton 2268  3 

Poirier  vs  Jobin 1703  3 

"     vsLaberge 1732  23 

"     vs  Lacroix 788  2 

806  2 

1077  3 

1173  2 

"     vsTass^ 1536  4 

"    1639  1 

Poissant  &  Barrette 1053  224 

2117  3 

Poitevin  vs  Etienne 1073  2 

vs  Morgan 1053  111 

Poitras  &  Berger 1613  8 

1625  1 

1626  9 

vs  Lalonde 938  2 

941  2 

2082  12 

2168  2 

2172  7 

Poliquin  vs  Belleau 2098  8 

Pollico  vs  Elvidge 297  3 

1275 

Pominville   vs   Deslong- 

champs 1496  5 

Pominville  vs  Gauthier. .   . .  2262  13 

"Pomona,"The 2528  8 

Pontbriant  vs  Grand  Tnink 

Ry 1675  23 

Pope  vs  Post  Printing  &  Pub. 

Co .^ 1053  87 

Porteous  &  Reynar 1032  4 

Poston  vs  Thompson 1998  1 

"      vsWatters 1187  1 

1851  2 

Poulin  k  Falardeau 689  1 


Art  Caae. 
Poulin  &  Hudon 1006 

"       1962  7 

"      vsThibault 75  2 

"     &Williams 1737  10 

Pouliot  vs  Fraser 949  5 

"       vs  Lavergne 2098  1 

2130  3 

Poustie  vs  McGregor 299  1 

Poutr^  &  Laviolette 2001  4 

"      &  Lazure 1053  186 

vsPoutr^ 2001  3 

**      2006  2 

Powell  &  Robb Iggg  10 

Power  ftPhelan 990  16 

*•     1582  1 

Powers  vs  Whitney 1938  4 

Pozer  k  Green 1301  1 

Pratt  &  Berger 1243  9 

"      1830  4 

"     vs  MacDougall 2311  5 

2361  1 

2354  1 

Pratte   vs   Man.    de    Laine 

d'Yamachiche 2096  26 

Pratte  vs  Maurice 1716  3 

Pr^cieux  Sang,   Les  Soeurs 

du  vs  Dorion 497 

Precourst  vs  Vidal 571  3 

Pr^fontaine  &  Barrie 1235  15 

"     1868  5 

&Boisvert 1732  15 

"  Premier  ",  The 2383  5 

Prentice  vs  Graphic  Co 29  2 

"        AMcDougall 748 

749 

1896  15 

Pr^seau  vs  Campeau 1732  70 

Prescott  vs  Thibault 760  2 

*•       902 

Pr^t,  Cie  de  ice— see  Cie  de 

Pr6t  &c 

Provost  vs  Bourque 2029  5 

"       &  Brien 1067  3 

&  Cie.  de  Fives  Lille  1493  9 

vs  Faribault 2359  3 

vs  Forget 1842  2 

"       vs  Gauthier 2273  29 

vsGosselin 1032  21 

&  M^lancourt 1225  2 

&  Perrault 5201&2 

&  Pickel 990  4 


Index  to  eases. 
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Art  Case. 

Provost  &  Pickel 2^85  17 

"       vs  Wilson 434 

«»  <*      2006  5 

Price  &  Hall ie229&  11 

"     &Nault 1041 

"      1730  4 

"     &  Perceval 2263  1 

"  Pride  of  England  ",  The..  2528  9 

Primeau  vs  Demers 1053  253 

"       1053  297 

vs  Giles 1220  H 

"       vsGu^rin 2253  4 

Prince  &  Gagnon 292  1 

**      AMorin 1988  16 

"  Prince  Edward  ",  The 2398  3 

"  Princess  Royal  ",  The 2525  6 

Procnreur  G^n^ral. — see  At- 
torney General 

"  Progress  ",  The 2528  16 

Prosser  vs  Creighton 1053  131 

Proulx  &  Dorion 1173  3 

vsDupuis 1233  58 

vs  Tremblay 503  23 

Pronse  vs  Simpson 419  5 

**       1034  11 

Provincial     Insce.      Co.     & 

Leduc 1704  1 

**       ..  2490  15 

♦*  "  "      ..  2521  1 

"       ..  2538 

Provincial  Insce.  Co.  &  Roy.  1720  3 

Provost  vs  Brul6 2383  30 

Prowse  vs  Simpson 419  5 

1034  11 

Prud'homme  vs  Scott 37^  1 

"    418  6 

"    1479 

•*    2016  7 

PuchenvsLaCieduNord..  1675  21 
'*  Quebec  "    8.   S.    vs   The 

"  Charies  Chaloner  " 2525  16 

Quebec  Agricultural  Imple- 
ments Co.  vs  Hubert 371 1  &2 

Quebec  Bank  &  Bergeron . . .  1574  3 

"    ....  2058  22 

vs  Molson . . .  2314  1 

^Ogilvie....  2322  4 

"     2341  8 

vs  Paquet . . .  1918 1  &  5 
Quebec  &  Richmond  Ry.  Co. 

vs  Dawson 1889  1 


Quebec  Central  Ry.  &  Le- 

tourneau 

Quebec,  City  of,  vs  Caron. .. 


it 
(( 
ii 
n 
n 
«t 
(t 
it 
i* 


(( 


&  HaU 

&  Howe 

&  Langlois . . 

&  Olivier 

&Pich6 

vs  Vallerand 


t€ 


VS  Vennor. . . 
Quebec  Fire  Insce.  Co.  &  Mol- 


son 


(» 


(< 


Quebec  Marine  Insurance  Co. 
&  Commercial  Bank 

Quebec,  M.  O.  &  O.  Ry.  Com- 
missioners of  &  O'Neil 

Quebec  Seminary  of. — see  Se- 
minary of  Quebec. 

Queen.— see  Regina. 

Quentin  &  Butterfleld 

Querret  dit  Latulippe  A  Ber- 
nard   

Quesnel  &  B^land 


Art  Caae. 

1066  1 

994  1 

1048  4 

407  13 

1063  55 

1063  35 

1053  127 

1053  126 

2011  4 

2250  18 

1063  41 

1156  3 

2584  1 

2505  1 

407  6 


«« 


(( 


Quinn  vs  Atchison 

&,  Dumas . . . 

vs  Edson 

((  it 


(( 


(( 


t« 


vs  Eraser . 
&  Leduc . . . 
Quintal  vs  Aubin 


i( 


(( 


(( 


n 


(( 


it 


(f 


vs  Lef ebvi'e 
vs  Mondor.. 

Quintin  &  Girard. . . 

Quironet  vs  Wilson 

Rabeau  &  Leroux . . . 

Racine  vs  Delisle. . . . 


(i 


ti 


i« 


vs  Equitable  Insce. 
Co.  of  London 


(t 


ti 


t< 


Racine  &  Kane . . . 

"      vs  Racine. 

Raiche  vs  Alie . . . 


it 

t( 


1535  17 

1222  8 

1705  3 

1715  4 

1571  4 

1220  6 

1936  2 

1941  7 

918  11 

620  3 

1188  37 
1189 
1544 
2044 
1027 
776 

2273  16 

1301  27 

2014  14 

2098  40 

2478  7 

2490  10 

2272  19 

310  1 

762 

776  1 

817 


7 
3 
7 
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Index  to  cases. 


Art.  Caflc. 

RaichevsAlie 1206  7 

Railway  &  Newspaper  Ad- 
vertising Co.  vs  Hamilton.      85 
Railway  &  Newspaper  Ad- 
vertising Co.  &  Molson's 

Bank 1889  11 

Ralston  &  Stansfield 1543  10 

Ramsay,  T.  K.,  ex  parte 2273  14 

**         vs  Montreal  Street 

Ry 1053  58 

"  Ranger,"  The 2525  19 

Rapin  vs  McKinnon 1629  3 

Rascony  &  Union  Navigation 

Co 358  3 

**  "  **  1889  9 

Rascony  Woollen  &  Cotton 

Co.  vs  Desmarais 1889  21 

Ranger  vs  Rauger 540  1 

Ravary  &  Grand  Trunk  Ry .  1053  1 
Raymond  dU  Lajeiinesse  & 

Latraverse 1243  10 

ReavsKerr 1544  3 

Read  vs  Perrault 1029  9 

•*  Recovery,"  The 2396  4 

Redfield  vs  Corp.  of  Wick- 
ham 1190  18 

Redfield  vs  Hardie 29  43 

Redpath  vs  Giddings 1053  216 

vs  McDougall 1959  2 

Reed  vs  Andei*son 1928  5 

**     vs  Larochelle 29  42 

**     vs  Rascony 29  26 

Reeve  vs  Mongeau 166  5 

Reeves  &  Geriken 2065  2 

Reford  He  Eccl(^s.  du  S<5in.  de 

St.  Sulpice  de  Montn^al . . .  1156  12 

Refour  vs  S<^n^cal 2219  7 

Regina  vs  Baird 400  5 

**       vs  Caron 637  1 

&Comt« 2082  6 

**       2084  8 

"       2098  10 

ADoutre 1732  47 

vsHull 243  4 

*•       vsMcCorkill 2273  19 

APatton 503  11 

vs  Petitclerc 2125  3 

Reid  A  Provost 626 

••    vs  Smith 1668  16 

R^millard  vs  Cowan 1615  2 

Renaud  vs  Arcand 1478  6 


Art.  Case. 

Renaud  vs  Arcand 1536   6 

vs  Corp.  de  Quebec.  2261    16 

vsDussault 290   13 

"  •*        301   12 

AGuilletdi^Touran- 
geau 831   7 

872 
968  3 

Renaud  &  Hood 1622  6 

AProulx 2058  9 

vs  Walker 1702  2 

1720   1 

Renault  vs  Dussault 304   12 

290   15 

RennyAMoat 1155  7 

Resche  vs  Ratt^ 166   3 

Rese  vs  Mel  vine 1851    1 

Rex  vs  Leli^vre 2216   1 

•*    A  Melvin 1188   2 

Reynar  A  Thompson 435   1 

Rh^aume  vs  Bouchard 1535  37 

vs  Bourdon 2098  44 

vsCaille 1301   22 

AMass^ 189  7 

Rhicard  vs  Chicoine 2208  2 

RhcHle    Island    Locomotive 
Works  &   South  Eastern 

Ry 6  11 

Rhodes  vs  Starnes 1053   260 

Ricard   A    Fabrique    de    St 

Jean  de  Chant^il 2242   14 

Ricai-d  vs  St  Denis 1606   3 

"      1619  8 

*:  **     2005  3 

Rice  A  Ahern 1077  2 

"       1159  6 

**     A  Boscovitz 1668   13 

"     vs  Bowker 2306  3 

Richard  A  Cur6  et  Marg.  de 
rCEuvre  et  Fab.  de  Quebec  1624  2 

Richard  A  Martel 1943  3 

vs  Michaud 1032  22 

Richards  vs  Ritchie 1727  28 

Richardson  vs  Thompson . . .  1899  3 
Richelieu  A  Ontario  Nav.  Co. 

A  St  Jean 1053  276 

"  "         1064  8 

Richer  A  Voyer 712  2 

"      776  5 

"      1231 61  A  65 

**      2268  13 


Index  to  cumb. 
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Art  Case. 

Richer  &  Voyer 2344  28 

Rickaby  &  Bell 2 

"   993  33 

"   1086  22 

V3  Sutliffe 1928  1 

Rieker&  Simon 1207  7 

"      1215  2 

Riddell  &  McArthur 29  31 

1988  U 

1940  2 

"       vsReay 1188  20 

"     1196  1 

Riendeau  vs  Blondin 1928  4 

Rieutord  vs  Glnnis 1787  2 

Rimmer  vs  Bouchard 1035  9 

Rinter  vs  Thibaudeau 2260  4 

Riopelle  vs  Fleury 1233  54 

**      1474  13 

"      1544  6 

Rioux  vs  Ouellet 2042  2 

Ritchie  &  Klock 1301  31 

Rivard  vs  Belle 2274  3 

"       vs  Courtemanche . . .  1231  15 

"      vs  Goulet 244 

Rive     Nord,     Syndics     des 
Chem.   k  Bar.    de   la,   vs 

Parent 2263  9 

Rive  Sud,  Syndics  du  Ch.  h 

Bar.  de  la,  &  B^gin 501  8 

Rivers  vs  Duncan 1675  2 

"      2430  1 

Riviere   Quelle,   Cie.    de   la 
Pdche  aux   Marsoiiins   de 

la,  vs  Gagnon  1204  4 

"Robert*  Anne",  The....  2528  4 

Robert*  Beard 2383  27 

"       vs  Chateau  vert 1608  7 

"       A  City  of  Montreal . .  1054  26 

**       ..  2261  12 

vs  Dorion 857  2 

891  5 

**       vs  Laurin 1675  15 

&  McDonald 2149 

2483  3 

2576  4 

vs  Rombert 1423  6 

Roberts  vs  Bastien 1055  16 

"       vs  Harrison 2177  5 

'*       vs  Lavaux 1438  3 

Robertson  vs  Ferguson 1999  6 

•*         vs  Jones 1181  1 


Art  Case. 
Rol>ertson  &  Lajoie 1745   2 

"     1797 

vs  Perrin 1438   2 

vs  Smith 1999   20 

&  Young 2014   10 

2048  2 

Robichaud  vs  Canadian  Pa- 
cific Ry 1676  15 

Robillard  vs  Laram^ 809 

"       343  8 

vsTremblay 1053  165 

Robinson  &  Canadian  Pacific 

Ry 1053  284 

"   ..  1054  12 

"     .  1056  4 

"       &  McMillan 1668  21 

*'       vs  Poirier 2177  2 

vs  RefPenstein ....  1898  1 

Robitaille  vs  D^n^chaud. . . .  1169  21 

....  2260  33 

vsJoly 605   3 

Robson  vs  Hooker 1233   31 

"     1677  2 

Roche  vs  Eraser 1802    1 

Rocheleau  vs  Rocheleau 1294    1 

"         vs  St  Lawrence  & 

Atlantic  Ry 1053   12 

Rocher  vs  Chevalier 1993 

2006   12 

"       2009  6 

**      vs  Leprohon 1715  5 

Rochette  vs  Rochette 1866  3 

Rochon  vs  Duchdne 806  1 

2098   13 

**      vs  Leduc 37   1 

"      vsMongenais 1787  3 

"  Rockaway,"  The 2526   4 

Rodier  vs  Hubert. 2061   2 

"      vs  McAvoy 2272   11 

**      vs  Tait 611   2 

Rodrigue  &  Grondin 1162   4 

"         vs  Leduc 1056   12 

Roger  vs  Chapman 1865   1 

Rogers  vs  Mississippi  &  Do- 
minion S.  S.  Co 6   12 

1543   12 
Rogei<s  vs  Morris 1169   12 

"       1179 

"       1956  3 

**       1960  1 

"       &  Rogers 6  4 
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Index  to  cases. 


Rogers  &  Rogers. . 
Rogerson  k  Reid. . 
Rohdt  vs  GagnoD 


(C 


i( 


Rolland  &  Beaudry. 


t( 


&  Michaud. 
&  Seymour 


i( 


&  St  Denis. 
&  Tiffin.... 


Rondeau  vs  Charbonneau.   . 


(( 


(< 


Rooney  &  Fair 

Rosenheim  &  Martin. 

tt  it. 


"Ross."  The 

Ross  vs  Angus . . . 
vs  Bert  rand 


it 


vs  Blouin 

vs  Brunet 

&   Cie.   des  C'hars    Ur- 
bains  k  Syndics  des  Ch.  k 

Barri^re  de  Montreal 

Ross  &  Converse 

vs  Daly 

&  Dusablon 

vs  Fizet 

&  Fortln 

vs  Guilbault 

vs  Hannan 

vs  "Henry  IV" 


(i 

ii 
«( 
it 
ti 
it 
it 
it 

ii 

ii 


ii 


&  I^nglois 

vs  Legar^ 

k  Molsons  Bank 
vs  0*Leary 


ii 


&  Paul 

vs  Quinn 

&  Ross 

(i 

vs  Smith 

•*    vs  Soc.de  Const.  Perm, 
de  Quebec 


Art  Case. 

1260  6 

1723  1 

1048  18 

1241  21 

736  6 

919  16 

643  1 

1093  3 

1169  20 

1187  2 
1634  5 
1641  4 
2193  7 
2200  10 
1013 
1012  2 
1S32  2 
2396  10 
1889  18 
1093  2 
1169  10 
2006  0 

1188  19 


1053  157 

1889  16 

2085  2 

364  2 

364 
2006 
1889 

1474  11 

1053  05 
2625  38 

1054  10 
2193  6 
1970  4 
2273  34 
2276  5 

993  25 
2260 
917 


1 
8 
15 


1 

7 


ii 


1823  8 
2366 


ii 


a 


i( 


Ross  vs  Stearnes . . . 

"    vsTOtu 

"    vs  Thompson 


5 


1301   26 
1421 
1613   10 
1306 
1970  3 


Ross  vs  Wilson 

Rouillard  k  Lapierre 

Rousseau  vs  Royal  Insce.  Co. 


it 

ii 

a 

ii 
ii 
ii 


i< 
<i 
ii 
ii 

ii 

ii 


it 

tt 
ti 
it 

it 
ii 


Roussel  vs  Bureau 


ii 
ii 
it 


ii 


ti 


vs  Primeau 

Rousson  vs  Gauvin 

Routier  k  Robitaille 

Rouville&  Commercial  Bank 

Rowan  vs  Mass^ 

Roy  vs  Beaudry 

vs  Beaulieu 


it 


vs  Bergeron 


it 


vs  Blagdon 
vs  Dion 


it 


vs  Gagnon 


ti 


ii 


vs  Gavin 

k  Grand  Trunk  Ry. 

vs  Granger 

vs  Huot 

k  Lavoie 

k  Lepage 

vs  Moreau , 

k  Pineau :   

vs  Roy     

vs  Turgeon 

vs  Vacher 


Art  Case. 

2324  1 

20^  8 

183  1 

1296  2 

2184  1 

2472  1 

2478  24 

2490  30 

2871  8 

2130  21 

2168  1 

2172  4 

1066  1 
14285&8 

1732  100 

177  1 

1235  13 

2273  8 

540  5 

549  8 

1241  7 

2219  6 

2395  1 

1174  6 

1487  6 

504  17 

882 

1298 
9282ft0 

1063  9 

175  11 


1690 


1872 


301 


vs  Young 

Royal  Institution  for  the 
Adv.  of  Learning  k  Des- 
rivieres  


5 
11 


4 
1 

10 

1063  251 
791  2 
793 
806 

2043  1 
2082  8 
2098  15 
2096  19 
2130  12 
1260  1 


ft 


ft 


ft 


363 
360 


1 
1 


Index  to  caeea. 
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Art  Case. 
Royal   Institution   for    the 
Adv.  of  Learning  &  Des- 

rivieres 809  2 

Royal    Institution   for    the 

Adv.  pf  Learning  vs  Scott.    736  4 

i«  ..  «  231  U 

*•  ♦♦  "  919  11 

"  Royal  Middy,"  The 2628  14 

"      William,"  The 2887 

*•  *♦  *«  2528  2 

Ruel  vs  Dumas 1208  B 

Ruest  vs  Grand  Trunk  Ry . .  1066  2 

Russell  &  Fisher 2183  3 

vs  Guertin 993  2 

"      1217  1 

"      1233  35 

*'      1472  4 

"      1493  3 

"      2014  7 

"      2200  7 

"      2268  7 

&  Jenkins 1663  1 

&LefrauQoi8 831  15 

"       ALevy 1072  2 

"      1474  2 

vs  Maxwell 1544  2 

Parke 2528  12 

Rustic  vs  McGregor 1233  64 

Rutherford  &  Grand  Tinmk 

Ry 1673  2 

Ryan  vs  Chantal 1999  11 

"      AHalpin 2040  2 

„      vsHimt 1188  6 

"      &  Idler 1601  2 

"      1671  7 

**      &Malo 82 

"     2328  3 

"      &Ward 1732  50 

Ryder  &  Vaughan 416 

1727  11 

Ryland  &  Delisle 1188  12 

*•       vs  Ging^as 2001  1 

**       vs  Ogilvie 29  1 

Sabine  vs  Krans 1211  1 

Sabourin  vs  Cie.  d*Imp.  et  de 

Pub.  du  Canada 1063  85 

Sabourin  vs  Fortin 202  3&  4 

Sache  &  Courville 1613  1&  2 

Saint. — see  St 

SaitvsNield 1668  8 

Salois  vs  Neveu 970  3 


Art.  Case. 

Samson  &  Woolsey 674  1 

Samuel  vs  Edmonstone 1672  2 

1676  1 

Samuels  &  Rodier 1636 

1660  1 

Sanche  vs  Canadian  Pacific 

Ry 1053  173 

Sanche  vs  Sabourin 1233  79 

Sansfagon  vs  Boucher 2005  6 

vsPoulin 175  12 

San toire  vs  Brunei le 2286  20 

"Sarah,"  The 2401  3 

"Sarah Ann," The 2526  2 

Sarault  vs  Viau 1054  5 

Sargent  vs  Johnston 1112 

1942 

Saumure  vs  C*onini.  d'Ecole 

de  St  Jerome 1149 

Saunders  &  C'ommercial  Mu- 
tual Bldg.  Soo 1156  9 

Saundei»s  &  Doom 1233  2J) 

Sauvageau      vs      Richelieu 

Company 2525  15 

Sauve&  Denis  (lit  Vorroiieau  1243  7 

"     vsSauvt^ 1225  1 

157135&36 

2127   3 

Savoie  &  Rjunville 1188  3($ 

Sawers  vs  Connolly 2001  18 

2383  22 

Scharf  vs  Scharf 29  38 

••  Scotia,"  The 2396  7 

Scott  vs  Christ  Church  Ca- 
thedral   1688  6 

Scott  vs  Fire  Insce.  Co 2480  1 

*'      vs  Hescroflf 2430  2 

**      vsMcCaffrey 1022 

2061  4 

"      &Paquette 148  1 

"      &  Phoenix  Assce.  Co..  2478  1 

..  2490  1&2 

"      &  Prince 2276  1 

"      &  Quebec  Bank 2287  16 

2345  5 

"      vs  Quebec  Fire  Insce. 

Co 2490  4 

Scott  vs  TurnbuU 2314  « 

Sea vor  vs  Nye 1174  1 

*'Secret,"The 2432  11 

Seed  vs  Courtenay 2327  2 

**    vsTait 917  6 
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Index  to  cases. 


Seers  vs  Banque  du  Peuple.. 
**      &Boursier 


Art.  Case. 
1790  2 
1997  3 
2219    18 
2478  0 
2260   17 


Seghetti  vs  Queen  Insce.  Co. 

S^guin  &  Bergevin 

*  *  vs  Syndics  de  la  Min. 
Diss,  de  la  Polnte  Fortune.  1048   15 

S^guin  dit  Lasalle  &  Berge- 
vin dit  Langevin 


(t 


(( 


(« 


S^hlback  &  Stevenson 

Seminary  of  Quebec  vs  Ma- 
guire 

Seminary  of  Quebec  vs  Pat- 
terson   

Seminary  of  Quebec  vs  Poi- 
tras 

Semmelhaack  vs  Canada 
Fire  &  Marine  Insce.  Co . . 

S^n^cal  vs  Chene vert 

*'      vs  Crawford 


ti 


«( 


**      vs  Exchange  Bank. 

**      &  Geoffrion 

k  Uatton 


i4 
t< 
ti 
»i 

t( 
it 


(( 


ii 


VS  Labelle 

vs  Mill 

&  Richelieu  Co 
((  ti 


f  ( 


vs  Trigg 

&  Varin 

Serre  &  Metropolitan  Bank . 

Serrurier  vs  Lagarde 

**         &  Mercier 

Sexton  vs  Boston 


«i 


ii 


Seymour  &  Sincennes 


it 


ii 


vs  Wright 


it 


a 


Sharing  &  Meunier. 

Sharpe  &  Cuthbert 

Shaw  vs  Carter 

ii      it 


2260  18 

2344  13 

1701  4 

1478  3 

2242  1 

1629  5 

2490  35 
18341&2 

1032  9 

2193  8 

993  27 

1032  17 

1069  1 

1053  201 
1071 

1200  7 

1312  1 

1999  9 

1677  6 

2433  5 

1639  3 

2066  3 

1704  3 

1623  8 

1053  134 

686  3 

2273  12 

1675  8 

2415  7 

2457  4 

2288  1 

2310  3 


it 


it 


vs  Cooper. 


ii 


2328 

1 

1035 

1 

1638 

16 

1736 

3 

1927 

7 

315 

670 

Art.  Case. 

Shaw  &  Jeffrey 1032  1 

"   1473  1 

•*    vsLacoste 993   30 

"    vs  Lefurgy 2130  2 

"    &  Lloyd 1169  30 

"     1234   27 

"     1961   7 

"    vsMcConnell 1222   2 

"    &  McKenzie 1053   191 

Shea  &  Prendergast 1141 

1710  2 

Shearer  vs  Compain 1301   6 

Sherbrooke,     City     of,      & 

Short 1053   42 

**  ..  1254  6 

Sheridan  vs  Tolan 1622   13 

Shorey  vs  Guilbault 1156   13 

Shovah  vs  Canada  Sugar  Re- 

.  finery  Co 2467   10 

Shuter  vs  Paxton 2308   1 

"      vs  Saunders 1613  5 

Sicotte  &  Bourdon 2064   1 

"       2098  9 

Sieuzac  vs  Cottineau 518   2 

"  Signe."  The 2525  34 

*•  Sillery,"  The 2528  3 

Simard  vs  Marsan 1053   112 

Simmons  vs  Fulton 1867  5 

"        vs  Gravel 1635   1 

"     1641   16 

Sims  vs  Evans 1427  2 

**     1447   1 

"     2115  7 

"     2116  2 

Sincennes-McNaughton  Line 

vs  Bangs 2360   4 

Sinclair  vs  Ferguson 1999  8 

"      vs  Henderson 990  2 

2285  18 

"      &  Leeming 1713   2 

Singleton  &  Knight 1285   16 

"    1853   3 

.     "     1866  4 

Sinjohn  vs  Ross 2250  2 

Sirois  vs  Beaulieu 17   4 

1190   10 

1953  7 

"     vsMichaud 812 

Skelton  &  Evans 1629  8 

Slessor  vs  D^silets 29  29 

Smallwood  vs  Allaire 1152  7 


Index  to  casts. 
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Art  Case. 

Smallwood  vs  Allaire 2250  8 

Smardon  vs  Lef fevre 1067   13 

1152   14 

Smith  vs  Binet 1053   91 

vs  Chretien 176  8 

&  David 1962   10 

vs  Irvine 2470 

&  Porteous  1961   3 

vs  Treat 2401   1 

vs  Wheeler 186   1 

vs  Wright 2405   1 

Snowdon  &  Nelson 988   2 

Soci^t^  Anonymedes  Glaces, 

&c.  vs  Giberton 29   21 

Soci^t4     d'Agriculture     du 
Comtek    de    Verch^res    vs 

Robert 1956   9 

Soci^t^  de  Const,  des  Arti- 
sans &  Ouimet 1091    3 

Soci^t^de Const.  Canadienne 
de  Montreal  &  Desautels 

(lit  Lapointe 2054 

*»  "  "  2072   4 

Society  de  Const.  Canadienne 

de  Montreal  vs  Lebrun —    501   4 
Soci^t^  de  Const,  du  Canada 

&  Banque  Nationale 358  9 

(i  *t  «4  2344   17 

Soci^t^  de  Const,  de  la  C6te 

St.  Louis  vs  Villwieuve . . .  1927   4 
Soci^t^   de   Const.   Jacques 

Cartier  vs  Desautels 295   2 

Soci^t^   de    Const.   Jacques 

Cartier  vs  Lamarre 2136   2 

Soci^t^  de  Const.  d'Hochela- 
ga   &   Society   de   Const. 

Metropolitaine 360  7 

Soci^t^  de  Const,  de  Montar- 

ville  &  Cousineau 1265  3 

1444  6 
Soci^t^  de  Const,  de  Montar- 

ville  &  Robitaille 1048   12 

Soci^t^    de    Const,    de    St. 

Hyacinthe  vs  Brunelle.. . .  1301    16 
Soci^t^  Perm,  de  Const,  de 

Montreal  vs  Larose 1174   4 

Soci^t^  Perm,  de  Const,  de 

Montreal  &  Laurin 2098   35 

Soci^t^  Perm.  d&  Const.  & 

Robinson |1029   3 

1173   9 


(i 


Mi 


»« 


Sceurs  de  la  Charity  de  THd- 
pital  G^n^ral  de  Montreal 
&  Yuile 


i( 


(k 


«i 


it 


(( 


(( 


Solicitor  General  &  People's 
Building  Society 

Soly  vs  Brunelle 

Somers  vs  Athenaeum  Fire 
Insce.  Co 

"Sophia,"  The 

Sorel,  Comm.  d'Ecole  de,  vs 
Cr^bassa 

Soriole  vs  Potvin 


i4 


t( 


«( 


Soulard  k  Letourneau 


ti 


it 


Soulier  vs  Lazarus 


44 


«( 


Soulliferes  vs  de  Repentigny 

Soupras     vs     Mutual    Fire 

Insce.  Co.  of  Chambly  & 

Huntingdon 


i( 


t( 


ii 


Sovereign  Fire  Insce.  Co.  & 

Moir 

Spelman  vs  Muldoon 

**         &  Robidoux 

Spiers  &  Attorney  General . 

Spratt,  ex  parte 

**       vs  The  King 

Sproat  vs  Chandler 

Stable  vs  Lord 


(( 


(( 


(( 


44 


Stacey  vs  Beaudin 

Stadacona  Bank  vs  Knight 


44 


44 


44 


44 


44 


(4 


44 


44 


"    &  Walker. 
Insce.  Co.  &  Ca- 


Art.  Case. 


1619  11 

1621  2  • 

1638  12 

2064  6 

2219  4 

2485  2 

2396  11 

177  6 

550 

558  1 

1508  2 

1586  3 

1072  6 

1200  1 

1979  1 

1053  196 


2478  4 
2490  5 


2574  3 

1613  3 

2285  20 

2591  1 

44  1 

42  1 

351  1 

1188  18 

1723  2 
1740  2&  5 

1220  5 

1835  3 

1865  3 
1894 

1899  5 

1035  19 


44 
44 

44 

bana 1889   17 

Stadacona  Insce.  Co,  vs  Trn- 

del 1889   14 

Stafford  vs  Joseph 2005   4 

Staniforth  vs  McNeely 1027   4 

Stanley  &  Honlon 1571   31 

Stanton  &  ^tna  Insurance 

Co 2573  3 
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Index  to  cases 


it 


*t 


4t 


4* 


4t 


Art.  Case. 
Stanton  k  Home  Insce.  (^o. .  2474    16 

*  ..  2483   i 

Starnes  vs  Kinnear 1053   77 

AcMolson 400    18 

407  9 

SUivv  vs  McDonald 1716  2 

Stearns  &  Ross 689  13 

Stein  vsSeath 503  16 

Stephen  &  Hochelaga  Bank.     689  12 

*'      .  1190  12 

vs  Stephen 286  3 

1956  4 

&  Walker 519  2 

Stejihens  &  Chaiisst^ 1053  300 

1054  27 

Stewart  A:  Ives 2192  1 

VH  I^doux 2001  13 

**       A:         Metropolitain 

Building  Soc*i(»ty 1155  i 

Stillings  vs  McGiUis 2013  2 

2103  1 

Stotkwell  VS SS.'*Brooklyn,"  2528  2() 

Stoddart  &  Lefebvre 2200  3 

2200  « 

2242  7 

Stoppellben&  Hull 243  3 

Stringer  vs  Crawford 549  0 

2192  5 

Strother  vs  Torrance 2227  1 

2262   2 

2406   2 

Stuart  &  Blair 2232   3 

"      2251    1 

&  Bowman 1494    1 

2082  2 

2098  6 

2192  2 

2193  1 

k  Eaton 419  1 

&  Sleeth 1669  2 

&  Trtipannier 1690  1 

Stubbs  vs  ( -onroy 1736  1 

Sturton  vs  Whellock 851  2 

Styles  vs  Myler  1615  3 

St  Aniand  vs  BoiUTot   1106  9 

1423   1 

fi  Cie.  d'Assce.  de 
Quebec 2474    12 

2490  3;^ 

Ste  Anne  du  Bout  de  rihs 
Par.  de,  &  Reburu 501    5 


44 


44 


44 


44 


44 


44 


44 


44 


44 


44 


44 


44 


44 


44 


Ste  Anne  du  Bout  de  Tile, 

Par-  de,  &  Reburn 

St  Aubin  &  Fortin 

vs  Lacombe 

vs  Leclaire 


44 
44 

44 


44 


St  Bridget's  Asylum  vs  Fer- 
nay 

St  Charles  &  Doutre 

St  Christophe  d'Arthabaska, 
Corp.  de  la  Pai-oissc*  de,  & 
Beaudet 

StCYi-vsMillette 


44 


St  Henri,  Conim.  d'Ecolede. 
vs  Desmarteau 

•' St  Hilaire,"  The 

St  Hyacinthe  d'Yamaska, 
Corp.  dii  S^ni.  de,  &  Ban- 
que  de  St  Hyacinthe 

St  Isidoiv,  Cure&  Marg.  &c, 
&  Perras 

►St  Jacques  vs  Parent 

St  James  vs  Coi-p.  du  Vil- 
lage de  St  Gabriel 

St  Jean  vs  Cie.  de  Naviga- 
tion du  Richelieu  et  crOn- 
ta,rio 


Art.  Case. 

658 

3 

1961 

2 

447 

1 

1666 

2 

1705 

2 

1824 

1 

1053 

154 

1063 

48 

1636 

8 

1541 

2229 

2528 

10 

44 


St  John  vs  Delisl^^ 

St  Laurent  vs  St  Laurent . . . 

St  Lawrence  &  Chicago  For- 
warding Co.  &  Molsons 
Bank 

St  Lawrence  Sugar  Refining 
Co.  &  Campbell 

St  Louis  &  Gadioux 

vs  Shaw 

Ste  Marie  vs  Aitkin 

&  Stone 


44 


44 


St  Norbert  Comm.  d*Ecole 
de.  vs  CiH^peau 

St  Norbert.  d*Arthabaska, 
Corp.  de,  vs  Champoux . . . 


2013  7 

364  (S 
91  3 

986  9 


1053  276 

1054  S 
1571  3 
1825  o 


2421  4 

1054  9 

503  1 
16888  &  9 

2193  10 

2240  3 

2260  35 

2072  0 


44 


44 


St  Patrick's  Hall  Ass.  &  Gil- 
bert   

St  PatrickVs  Hall  Ass.  vs 
Moore 

St  Pierre  vs  Ross 


3 
282  2 

1688  7 

1473  3 
1207   1 


Index  to  r(fsr>i. 
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Art  Case. 
St(»  Rose  Corp.  of  Village  of 

vs  Dubois 400  U 

St  Sulpiee  Eccl6s.  du  8^m. 
de  &  Soo.  de  ('onst.  Can. 

de  Monti^al 2172  •"> 

Suitor  vs  Corp.  de  Nelson. . .  1241  9 
Sun  Mutual    Insurance  (^o. 

vs  Masson 2495 

"...  2535  2 

Sundberg  &  Wilder 540  3 

Surprenant  vs.Surprenant. .  1586  3 

....  2172  11 

Sutherland  vs  Heathcote  . .  29  0 

Swanson  &  Defoy 1612  1 

Sweeney  &  Bank  of  Mont- 
real.  .* 1727  20 

Sweet,  ^x parte ..: 857  4 

Sweetapple  vs  Gwilt 1260  •"> 

"      1311  3 

Swinburne  &  Massue 1680  1 

"      2413  1 

Sykes&Shaw 42  2 

**     51  3 

"      1233  57 

*»      2258  2 

Sylvestre  vs  Sanders 1998  4 

1999  16 

Symard  vs  Lynch 1159  2 

Synie  vs  Heward 1735  1 

Svnies  Ac  Cuvillier 812 

"      vs  Farmer 333 

**    335 

**    986  10 

"      &  Lambson 1711  1 

"      vs  McDonald 2048  1 

2081  3 

"      &  Sutherland 1835  1 

1869 

1900  1 

Taeh^  vs  Ij<»vasseur 304  3 

2075  1 

"      AcTachti 891  10 

"     918  12 

"     1303 

Taillefer  vs  Taillefer 1233  09 

Taillon  vs  Perry 2319  6 

vs  Poulin 2036  4 

Tait  vs  Nield 1241  9 

TallK)t  vs  B(^liveau 1535  33 

"      &  Blanchet 1233  :^  &  46 

Talioreti  vs  Dorion 1900  4 


Art.  Case. 

Tansey  &  Bethune 1995  9 

2009  5 

vs  Graham 1053  83 

Tardif  &  Campbell 1265  4 

Tarr  vs  Desjardins 2398  1 

Taschereau  vs  De  Lagoi'gen- 

di^re 2009  1 

2014  5 

Tasse  &  Ouimet 1233  80 

Tate  vs  Torrance 1571  33 

2390  1 

Tator  &  McDonald 1865  2 

Taylor  &  Gendron 1493  10 

1500  4 

1530  14 

**      &  Neill 290  19 

**    1232  n 

Teasel  &  Pryor 1522  2 

Tees  vs  McCulloch 1169  11 

Tellier  vs  Pag<5  2098  28 

**       vs  Pellant 1055  2 

T(5miscouata,  Cn\  du  C-h.  de 

fer  de,  &  DuIm'* 407  18 

Temporalities  Fund  k  Dobie  1938  15 

"      1962  8 

Terrien  &  Lalwntt^ 291  18 

**       942 

950 

"       1484  r> 

Terroux  vs  Diipont 2273  0 

vs  Gareau 1619  U) 

''      1970  2 

Tessier  vs  Bienjonetti 1034  0 

"       vs  Falardoau 2073  1 

vs  Grand  TnmkRy.  1674 

*      1676  0 

**   .    vs  Tessier 686  1 

T^trean  vs  Bouvier 1535  14 

Tetu  vs  Attorney  General..  2032  1 

**     vs  Fairchilds 1999  4 

**     &  Gibb 540  4 

**     549  7 

**     vs  Martin 571  i 

"  Thames,"  The 2432  9 

Thayer  vs  Ansell 2074 

"      2130  20 

&AViLscam 2265  1 

Theberge  vs  Danjou 2073  3 

'*      2172  9 

&  Fournier 1571  .S2 

vsHunt 1641  3 
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Index  to  cases. 


Art.  Case. 

Th^berge  vs  Vilbon 2219   3 

Th^oret  vs  Ouimet 548   4 

Th^riault  vs  Leclerc 504  2 

Th^rien  vs  Morrice 1053   290 

**      1055  9 

Th^roux  vs  Paxiaud 1732   77 

Thibaudeau  vs  Magnan 322   3 

&  Mills 1036   4 

"     1543  8 

**     1998  5 

vs  Perrault 1301    H 

vs  Raymond...  1790   1 

Thibault  vs  Dupr<^ 2085   3 

"       vs  Rancourt 504   1 

Thivierge  vs  Thivierge 469 

779   2 

1105  21 

Thomas*  Archambault —  1233   41 

"       &Aylen 1478   8 

**      2098  20 

**       vs  Charbomieau . .      176    11 

*{       vsCoombe 1622   U 

**       vsMerkley 1722 

1736   4 

&  Murphy 1501    15 

vs  Pepin 2273    U 

"       vs  Times  &  Beacon 

Firelnsee.  Co 2478   6 

"     ..  2490  8 

Thompson,  ex  parte 2272   35 

vs  Allan 2429   6 

vsCurrie 1492    18 

vs  Darling 1493   7 

vs  Dion 1998  7 

**     1999   22 

**     2000  5 

vs  Geling 1200   4 

**         vs  Lacroix 1941   5 

1962   8 

vs  Marks 2036   2 

"      2121   3 

**         vs  McLeod 1239    1 

2227  2 

**        vs  Molsons  Bank  1031   3 

'*         vsMurrie 1069   2 

vs  Pelletier 1232    10 

**         vs  Thompson     .  1635   15 

&  Watson 1670   4 

Thornton  &  Trudel 504   24 

Thouin  &  Leblanc 2251   2 

'*     vsRosaine 1623   14 


Art  Case. 
Three    Rivers,   City    of,     & 

Lambert 1053   158 

Thurber  vs  Des^ve 2286   8 

"       vsLemay 990   18 

vs  Pilon 1898   7 

Tidmarsh  vs  Stephens 1732  84 

Tiernan  A  Montreal,  Ottawa 

&  Occidental  Ry 2273   28 

Tiernan  vs  Trudeau 1530   15 

Tingwick,  Corp.  de,  &  Grand 

Trunk  Ry 2261   8 

Tombyl  vs  O'Neill 148   2 

Tonnancour  &>  Salvas 712   1 

Toronto,  Bank  of,  vs  Kings- 
ton  ^ 1492   14 

Toronto  Bank  of,  &  Perkins.  1265   5 
**  **  .        •*     ..  1301   24 

Torrance  &  Allan 1676  6 

"     2420   3 

&  Bank  of  British 

North  America 2294   3 

Torrance  vs  Chapman 1701    1 

,      "  '*        1710 

"       1711   3 

vs  Gilmour 1935   1 

vs  Philbin 1159   4 

2227  6 

**       2260  13 

vs  Richelieu  Co ... .  1672   3 

1675  7 

1804   1 

vs  Thomas 1999   7 

**       vs  Torrance 871 

Touchette  vs  Roy. 536 

Tough  &  Provincial  insuran- 
ce Co 2481  3 

Tourigny  vs  Bouchard 1808 

Tourville  vs  Bell 1837   1 

*♦        vs  Dufresne 301   4 

vs;  Essex 1735  3 

&  Patrick 1571  38 

vsRuchle 2451 

Tousignant  vs  Badeau 1732  ^ 

Toussaint  vs  Leblanc 1390   1 

"      1427   1 

"      1435  2 

Tracey  vs  Lazure 1623  7 

*'      ftLigget 820  1 

'» 1034  12 

Trahan  vs  Gadbois 1035   15 

Tremblay  vs  Bastien 29  3 


Index  to  cases. 
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Art.  Case. 

Tremblay  vs  Filteau 1609  3 

vs  Lamothe 2405  3 

vs  Tremblay 1131  3 

Trenholme'A  McLennan ....  1233  1* 

....  1236  12 

....  1735  5 

Trenholm  vs  Mills 1053  236 

Tribunal  Civil  de  la  Seine. . .     540  7 

Trigge  ALavall^e.. 1921  1 

Trinity  House  vs  Brown  —  2525  14 
Trois-Pistoles,  Fabrique  de, 

&  B^langer 1624  24 

«4  44  44  2025  2 

Trudeau  vs  DeLanaudi^re. .  1324  1 

"  ..  1732  95 

vs  Menard 1233  40 

Trudel  vs  Bouchard 1549  2 

"      &Hudon 735  7 

"      vsLetendre 672 

"      vs  Trahan 1679  8 

2383  19 

Trust  &  Loan  Co.  vs  Doyle.  2272  20 
Trust  &  Loan  Co.  of  Canada 

&  Dupras 1053  180 

44  44  2177  8 

Trust  &  Loan  Co.  of  Canada 

vsGuertin 1173  7 

Trust  &  Loan  Co.  of  Canada 

&  Quintal 1635  36 

Trust  &  Loan  Co.  of  Upper 

Canada  &  Mackay 1207  5 

Trust  &  Loan  Co.  of  Upper 

Canada  vs  Monk 2032  7 

Truteau  &  Leblanc 1235  2 

Tufts  vs  Brownrigg 1487  7 

Turcot  vs  Drouin 1462 

Turcotte     vs     Brisette    dit 

Courch6ne 1053  132 

Turcotte  vs  Garneau 2901^2 

vs  Nack6 241  2 

"      1053  226 

"      1233  52 

"       vs  Pappans 1790  5 

*'       2250  5 

Turgeon  vs  City  of  Monti'eal    407  15 

1053  168 

"    vs  Citizens  Insce.  Co.  2468  4 

2480  5 

vsTaillon 1571  14 

*•        vs  Turgeon 189  4 

"  Tweed  ",  The 2396  5 


Tye  &  Fairnian 

Tylee  vs  Donegani 
Tyre  &  Boisseau  . . 


44 


44 


Ulster  Spinning  Co.  &  Fos- 
ter   

"  Under  writer",  The  &*' Lake 
St  Clair."  The 

"Union,"  The 

Union  Bank  vs  Gibeault 

Union  Bank  of  Lower  Cana- 
da vsBulmer 

Union  Bank  of  Lower  Cana- 
da &  Nutbrown 


Art.  Ca.se. 

993  15 

1614  4 

1608  1 

2005  2 

1234  26 

2525  17 

2524  7 

2306  12 

1855  2 


44 


44 


44 


44 


44 


44 


(i  «t  44 

Union  Bank  of  Lower  Cana- 
daJjk  Ontario  Bank 

it  44  44 

Union  Bank  &  Quebec  Bank 

Union  Buildingj^Society    vs 

Russell 


44 


44 


44 


44 


44 


41 


Union  Navigation  Co.  vs 
Couillard 

Upper  Canada,  Bank  of, —see 
Bank  of  Upper  Canada. 

Ursulines  vs  Gingras 

Ursulines,  H6v,  Dames,  vs 
Egan 


1494 

2 

2(Ki7 

3 

2043 

3 

2058 

24 

1048 

8 

2291 

2 

1720 

5 

1891 

1999 

5 

2014 

3 

44 


44 


44 


Ursulines  des  Trois-Rivi^res 
vs  Comm.  d'Ecole  de  la  Ri- 
viere du  Loup 

(i  44  44 

Utley  vs  Mcfjaren 

44  44 

V.  VS  M 

Vaillancourt  vs  Collette 

vs  Laf ontaine . 


1889   6 


2185 

1231   9 
1732  6 


1047 

2250  10 

29  27 

1938  11 

1730  3 


44 

44 
44 
44 
44 
44 
4( 


44 


VS  Lapierre 


44 
44 

44 


4 
1 
1 

8 


vs  Lessard. 

Valade  vs  Levy 

Valiquette,  Emelina,  ea?  par  ^€ 
vs  Valiquette 


44 


2009 

127 

129 

843 

844 

845 

851 
2251    12 

334  2 
87 

166  8 
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ValWe  vs  Kennedy 1638  8 

"      V8  Leroux 290  11 

Vallieres  vs  Bernier 1732  72 

vs  Roy 1223  1 

Valois  vs  Garneaii 944 

968  4 

"      vs  Roy 2260  40 

Van  Alsytne  vs  Gray 2006  6 

Vandal  vs  Aussant 2261  9 

Vanlade  vs  Gauthier 1732  34 

Vannier  vs  Larcheve^que  —  1054  19 

Varin  vs  Cook 2272  30 

"  Varuna,"  The 2396  13 

Vautier  vs  (Me.  de  Nav.  de 

Beauhamois 2360  1 

Veillette  &  I^bceuf 165 

Vernier  &  Attorney  General.  2032  6 

.  2084  5 

vs  Blanchet 1156  U 

*•       vs  Fiitvoye 2306  4 

2319  4 

2326  2 

vsLortie 1932  2 

Vennor  &  Life  Assce.  C/O.  of 

Scotland 8  4 

Verch^res,  Soc.  d'Agricultu- 

i-e  du  Comt^  de,  vs  Robert  1956  9 

Verdon  vs  Verdon 966  8 

Verge  vs  Verge 990  23 

''      1062  8 

Vermette  vs  Genest 1292  6 

Vernier  vs  Lortie 987  1 

Vt'ronneau  vs  Poupart 1530  *9 

Vezina  vs  Bernier I960  7 

* '       vs  Canada  Fire  &  Ma- 

rine  Insee.  Co 2485  11 

Vc^zina  vs  Denis 1416  1 

»*       &    New -York    Life 

Assce.  Co 2474  17 

2500 

Victoria  Mutual   Insce.   Co. 

vsMullin i.  2471  3 

Victoria    Skating    Rink    & 

Beaudry 639 

"  Victory,"  The 2528  17 

Vidal  vs  Demers 2098  38 

Viger  &  B^liveau 1233  28 

1608  2 

"     &  Pothier 831  1 

912 

•*     &  Robitaille 684  1 
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Viger  vs  Robitaille 748 
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Vilbon  &  Marsouin 

Ville-Marie  Bank&  Primeau 

**     &  Rocher.. 


(t 


«( 


i< 


<4 


t4 


&  Viger. . 
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1265  1 
2341  6 
684  2 
686  6 
735  9 
748  3 
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Ville-Marie,  Fab.  de  la  Par. 

de,  vs  Minier 

Villeneuve  &  B^ard 

&  Graham 
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Vincent  vs  Benoit 

"        vs  Moore 

Vinet  vs  Corbeil 

Volleau  &  Olivier 

Vondelvelden  &  Hart 

Wade  vs  Canadian  Pacific 

Ry 

Wade  A  Mooney 

Wadsworth  &  McCord 

44  44 

Wagner  vs  L*Hostie 

Wainwright  vs  Ville  de  So- 
rel 
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44 


44 


44 


44 


44 


Waldron  vs  Brennan 
&  White... 
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Walker  vs  Cr^bassa. 
**  &Doutre.... 
**  vs  Sheppard 
**      &  Sweet 
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44 


Wallbridge  k  Farwell 
Walsh  vs  Bernard 
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44 


**      &  Howard 

(4  44 

**      VS  Union  Bank. 

44  44  44 

Walters  vs  Mahan , 

*'       vs  Ruffenstein 

44  44 

Walton  vs  Dodds 
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2250  0 

2260  30 
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Walton  V8  Dodds 

Wante  vs  Robinson. 

Ward  &  Brown 

Wardle  &  Bethune. . 
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Warner,  ejcjxtiie. 


WaiTen  vs  Shaw 

Washer  vs  Hawkins 

'*  Washington  Irving,"  The. 

Wason  Manfg.  Co.  vs  Levis 

&  Kennebec  Ry 
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1689 
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Wates  &  Paquette 
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Watson  &  Perkin 
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Watt  &  Gould 

Watzo  vs  Labelle 
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vs  Philbrick 
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Westover  vs  Brophy 
Wheeler  &  Black  .... 
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Whishaw  vs  Gilmour 


2505 

2521 

2644 

2261   13 
545  4 
567  2 
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2344  1) 


White  vs  Atkins 

*'       &  Bank  of  Montreal 

**■  44 


44 

44 
44 
44 
44 
44 
44 


vs  DeBonald 

vs  Home  Insce.  Co. . . 


44 
44 
44 


44 
41 
4* 


44 
44 

44 


VS  Wells 

Whitehead  vs  McLaughlin. 


44 


44 


Whitney  vs  Brewster 

vs  Burke 

&  Clark 

vs  (^raig 

vs  Dansereau 

Whyte  vs  Home  Insce.  Co, 


44 
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44 


44 


44 


44 
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44 


44 
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44 


'*      &  Western  Insui'ance 

Co 

Wicksteed  vs  (-orp.  of  North 

Ham 

Wiggins  vs  Morgan 

**         &  Queen  Insce.  Co. 

of  Liverpool  &  London 

Wilhelmy  vs  Brisebois 

Willett  vs  DeGrosl)ois 

Willey  &  Mutual  Insce.  Co. 

of  Stanstead,  &c 

44  44  44 

Williams  vs  Beauchemin . . 

vs  Montrait 

vs  Rousseau 

Mfg.  Co.  vs  Lalonde 

44  44  44 

Williamson  &  Rhind 

Wilson  &  Atkinson 

**  vs  Banque  Ville  Marie 
**     &  Citizens  Insce.  Co. . 

44  44  44  44 
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VS  City  of  Monti'eal 
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VS  Demei-s. 
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Windsor  Hotel  Co.  &  Cross. 
**  "  vs  La- 
framboise  

Windsor  Hotel  Co.  vs  Mur- 
phy 

Wing  vs  Wing 

Winn  vs  Pelissier 
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Winning  vs  Leblanc* 
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ii 
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''  Winscales,"  The 

Wiseman  vs  McCiilloch 
Wiser  vs  Murphy  


ii 
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Withall  vs  Ellis 
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Withell&  Young.. 
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Wood  vs  Higginbotham . . 

**      vs  Lamoureux 

**      vs  McLennan 

vs  Shaw 
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VS  South  Eastern  Ry. 
Woodbury  &  Garth 
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1639  1 

2273  18 
2478  8 
2487  2 
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1889  4 

2260  7 

1812  2 

2415  6 
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1115 
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1232  5 
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Woodbury  k  Garth 2310   4 

Woodwards  VS  Butterfield. .  10B3   251 
Woolrich  &  Bank  of  Mont- 
real     g9l   11 

918  10 
Workman  k  Montreal  Her^ 

aid  Printing  Co 1720  2 

Workman  &  Mulholland. .. .    824  4 

....  1086  2 

&Renny 1438  8 

Worthington  vs  Jacques ....  1234  17 

Wright  vs  Gait 1613  6 

*'       1641  9 

&Mor(»au.^ 389 

1792  2 

1908  3 

2058  23 

&  Wright 418  10 

Wurtele  &  Boswell 1530  1 

vs  Brazier 1634  1 

vs  Girouard 2260  27 

2344  29 

Wyatt  vs  Levis  &  Kennebec 

Ry 379   7 

Wylie  vs  Taylor 1544   10 

Wymnn  &  Edson 379    1 

1654 

Wyman  vs  Lc*es 1928  6 

Yoimg  vs  Baldwin 1732  31 

•*      vs  Feehan 176 1&2 

*'      &  Rattray 914 

2260  45 

"       2261  23 

2262  11 

"      vs  Stewart 2240  1 

Yule  vs  Braithwaite 911 

2613  1 

"     vs  Wales 323  2 
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Arts. 
ABANDONED  LANDS,  how  possession   of  may   be  recovered  by 

unpaid  vendor 1561a 

in  seigniories,  re-entry  upon— vol.  II,  p.  616. 

ABANDONMENT,  of  immoveables  by  ascendants 1277 

of  present  property  equivalent  to  gift 781 

in  emphyteusis 580 

obligation  of  purchaser  to  pay,  in  alienation  for 

rent,  not  discharged  by 1505 

Vide  SuBBBNDER,  Stbay  Pbopbrty,  Insurance. 

ABSENCE,  effects  of  as  regards  marriage, 106  to  112 

effects  of,  as  regards  contingent  rights. 104  to  107 

ABSENTEE,  definition  of 86 

must  give  security  for  costs 29 

when  curator  may  be  appointed 87 

procedure  to  appoint  curator 88 

powers  and  duties  of  curator 80to91 

curatorship  brought  to  an  end 92 

provisional  possession  of  heirs  of  absentee 93  to  97 

when  provisional  possession  becomes  absolute 96 

effect  of  re-appearance  of  absentee 100-101 

contingent  rights  which  may  accrue  to 104  to  107 

care  of  minor  children  of  absentee 113-114 

when  property  of  absentee  may  be  hypothecated 2089 

ABUSE,  of  enjoyment  by  usufructuary 480 

of  enjoyment  by  dowager 1464 

ACCEPTANCE,  0/ Community;  F«fe  Community. 

Of  Gifts. 787  to  794 

when  presumed 788 

by  tutors,  curators,  &c 780 

time  for  accepting,  vide  Gifts 

Of  Succeseume :  Vide  Successions. 

by  tutor  to  minors 301 

under  benefit  of  inventory 649  to  660 

OfLegaciea  either  express  or  implied 866 

Of  Transfer,  in  sales  of  debts  is  equivalent  to  notice .  1671 

ACCESSION,  general  law  of:  Vide  Ownership 408  to  413 

in  relation  to  immoveable  property 888,  414  to  427 

pigeons,  rabbits  k  fish 428 

moveable  property 429  to  442 

as  between  co-heirs 653 

in  successions  devolving  to  ascendants 627 
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Aztik 
ACCESSION,  in  regard  to  legacies 806,  888 

gfifts  inter  VVV08 808 

continuation   of    community.     Vide  COH- 

MUNITT,  contintuttionof, 1328 

ACCESSORIES,  in  legacies  include  necessary  dependencies 801 

sale  of  a  thing  includes  its  accessories 1480 

sale  of  a  debt  includes  its  securities 1574 

ACCIDENTS,  Railway  (general) (Dedeums   1  to  11)  1068 

(injuries  to  cattle) (         "        12  to  16)  1058 

(byfire) (         "        17to21)  1068 

Street (         "        22to60)VX& 

Marine (         "        61  to  66)  1053 

"at  2482, 2524, 2525 

General (         "        67  to  76)  1068 

toemployees (        "         1  to  18)  1064 

Caused  by  horses (         "  76)  1053 

1055 

ACCOUNT,  Of  CtrnirmmUy :  Vide  Community,  Partition  of, .  1354  to  1378 

By  Beneficiary  heir 677  $  2 

By  Tutor  is  obligatory  when  his  office  has  terminated 306 

''     and  sometimes  during  tutorship 300 

*'      definitive  account  at  majority  or  emancipation 

of  the  minor 310 

"     must  be  accompanied  by  vouchers 311 

"      contestation  of 312 

"      interest  due  on  balance  of 813 

ACCRETION.    Vide  Accession. 

ACKNOWLEDGMENT,  of  debt  to  take  it  out  of  the  statute  of  lunit- 

ations 1235 

by  father  or  mother  of  illegitimate  child 240 

ACQUESTS,  0/ Community ;  Fide  Community. 

ACQUISITION,  of  rights  of  property 688  et  seq. 

ACQUITTANCE,  Vide  Payment. 

ACT  OF  MAN,  Servitudee  established  by:  Vide  Servxtudbs. 

ACTION,  of  a  child  to  establish  his  status  is  imprescriptible 235 

for  aliments ;  by  whom  and  to  whom  due 165  et  seq. 

all  not  otherwise  reg^ulated  are  prescribed  by  30  years 2242 

en  garantie  of  buyer  against  seller 1515  et  seq. 

"  '•  "        re  immoveables 2082 

Hypothecaby,  when  it  lies  and  against  whom 2058 

when  in  possession  of  usufructuary 2060 

when  in  possession  of  institute 2000 

object  of 2081 

'*  holder  can  call  in  his  vendor 2082 

'*  and  stay  proceedings^by  dilatory  exception.  2083 

what  defences  holder  may  set  up 2064-2065 

exception  of  discussion 2006-2087 

of  warranty 2068-2009 

of  subrogation 2070-2071 

arising  from  expenditures 2072 

resulting  from  a  privileged  claim 

or  a  prior  hypothec 2073 
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'  Arts. 
ACTION,  Hypothecary,  effect  of  subsequent  alienation  of  the  im- 
moveable    2074 

*'  holder  may  surrender  immoveable. . . .  2076,  2079 

"  holder  pays  profits  since  service 2076 

**  how  surrender  effected 2077 

"  joined  to  personal,  when  prescribed 2247 

TO  INTERRUPT  PRESCRIPTION 2057 

OF  MINORS  are  brought  in  name  of  tutor 304 

real  actions  require  a  curator S20 

of  14  can  sue  for  wages  up  to  $60 904 

OP  PARTITION 094-005 

POSSESSORY,  emphyteutic  lessee  may  bring 672 

•  REDHIBITORY,  resulting  from  latent  defects,  when  it  must 

be  brought 1530 

"  does  not  lie  in  sales  under  execution 1631 

Resolutory,  in  cases  of  sale 2102 

Revocatory,  of  g^fts  on  ground  of  ingratitude 814-815 

Separation  from  bed  and  board,  causes  of 180  to  191 

•♦  "  "  wherebrought 192 

"  how  tried  A;  decided 198 

"  **  "  wife  must  be  authorized 194 

"  **  "  wife  may  be  allowed  to  leave 

her  husband  during  the  suit.    196 

•'  •'  "  effect  of  reconciliation 196 

"  "  "  new  causes  give  rise  to  new 

action 197 

"  "  "  effect  of  dismissal  of  action. .. .    198 

"  *'  ''  judgmentmay  be  suspended..    199 

"  "  "  provisional  care  of  children....    200 

"  "  •*  wife  may  live  apart  from  her 

husband 201 

"  "  "  wife  may  demand  alimentary 

pension 202 

"               '*            *'           wife  may  forfeit  this  pension. .    203 
**                **             "           wife  in  community  may  attach 
"               "            *•              the  moveable  effects  of  com- 
munity     204 

''  **  **  husband's  alienation  of  immo- 

veables after  wife  lives  apart, 

is  null 205 

Separation  asto  property.  FtdeSEPARATioNOPPROPERTY. 

Salary  of  domestics  and  farm  servants.  Fide  Wages 1669 

against  partners,  how  served 1888 

ACTS  to  be  done  by  more  than  two,  may  be  validly  done  by  majority.  17  §  19 
ACTS  OF  PARLIAMENT,  Vide  Laws 

when  public  and  when  private 10 

public  are  deemed  known,  but  private  must 

be  pleaded 10 

ACTS,  notarial,  requisites  of 1208-1209 

make  complete  proof  of  certain  things 1210 

but  may  be  contradicted  and  how 1211 

passed  out  of  Lower  Canada,  when  valid 7 
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Arte. 
ACTS  of  ratification  of  an  obligation,  when  voidable 1214 

of  recognition  do  not  always  make  proof  of  primordial  title 1213 

sous  seing  priv4,  defective  authentic  acts  may  be  good  as 1221 

••      what  they  make  proof  of 1222 

**      when  signature  to  is  held  to  be  valid 1223 

'*      effect  of  denial  of  signature 1224 

"      when  their  date  is  proof  against  third  parties.    1225 

'*      commercial  make  proof  of  their  own  date 1226 

'*      make  proof  against  the  maker,  but  not  in  his 

favor 1227-1228 

"      on  notes  is  proof  of  payment,  but  not  proof  of 

interruption  of  prescription* 1229 

AuthentiCj  what  are  and  how  they  make  proof. 1207 

are  valid  if  made  in  form  of  county  where  passed 7 

how  construed 8 

Of  Civil  Status,  defined 17  §  22 

what  they  should  contain 39 

attorneys  may  sometimes  represent  parties  to . .      40 

public  officer  must  read  to  the  parties 41 

must  be  inscribed  in  Registers  Vide  Registers.  42  to60 
meaning  of  words  Protestant  churches  in  article 
42.— vol  II,  p.  578. 

proof  of  when  registers  are  lost 51 

duties   and  responsibilities   of  depositaries  of 

Registers 62, 63,  53a 

rectification    of   acts    and    of   registers.    Vide 

Registers 75-76 

ditto  in  case  of  omissions , 77 

against  whom  rectifications  are  effective 78 

extracts  therefrom  are  authentic 60 

Of  Birth,  when  registration  before  clerk  of   the  municipality 

takes  the  place  of 53a 

contents  of 54 

whom  they  are  signed  by 55 

when  parents  unknown 66 

filiation  of  legitimate  children  is  proved  by 228 

OfMarHcLge,  bans  must  be  published  and  certificate  furnished. .  57-58 

except  on  production  of  a  license 50,  flba 

marriage  must  take  place  within  one  year  of  last 

publication  of  bans 60 

oppositions  to 61-62 

who  must  sign  the  act 64 

what  the  act  must  set  forth 65 

Of  Burial,  no  burial  allowed  until  24  hours  after  decease 66 

where  burial  shall  take  place  in  cemeteries,  to  be 
determined  by  Roman  Catholic  ecclesiastical  au- 
thorities       68a 

what  acts  of  should  contain 67 

as  regards  religious  communities  and  hospitals 68 

as  regards  violent  deaths  and  in  prisons,  ftc 60 

disenterment  of  bodies 60a 

Of  BeUgioua  Profesaion,  two  registefe  are  to  be  kept 70 
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Alphabetical  Index  to  Civil  Code.  717 

Arts. 
ACTS,  Of  Religious  Profession,  howthey  are  to1)e  kept 71 

**  "  what  they  must  contain 72 

"  '*  how  disposed  of  after  five  years 73 

*•  "  extracts  from  are  authentic 74 

Tutorship,  registration  of  necessary,  before  tutor   can   bring 

actions 304 

ADMINISTRATION,  Of  Commtmity :  Vide  Community. 

Of  Executors:  Fwfe  Wills. 

Of  Tutors :  Vide  Tutors  and  Tutorship. 

Of  Curators :  Vide  Curator. 

Voluntary  :  Vide  Nbgotiorum  oestio. 

ADMINISTRATORS,  testamentary  executors  may  be  constituted 921 

provisions  for  replacing 823-024 

cannot  purchase  property  in  their  charge 1484 

investment  of  money  by 981o  et  seq. 

ADMISSIONS,  either  extra-judicial  or  judicial,  cannot  be  divided 1243 

how  proof  of  extra-judicial  is  made 1244 

judicial  is  proof  against  maker,  excepting  error 1246 

ADULTERY,  by  a  wife  is  g^und  for  separation Ig7 

by  a  husband,  conditionally  so 188 

ADVANCE,  what  is  deemed  as  to  brokers,  &c 1750 

ADVISER  :   Vide  Judicial  adviser. 

ADVOCATES.    Rules  governing 1732 

Evidence  of {Decisions   1  to  11)  at  1732 

Privilege  of (         "         12  to  IS)  sit  1732 

Powers  of (         "         14  to  23)  at  1732 

Fees  of (         "         24  to  68)  bX  1732 

Distraction  of  costs (         ♦*         69  to  71)  sX  1732 

Liability  of. (         "         72  to  81)  &t  1122 

Miscellaneous (         "        82  to  91)  a,t  1732 

Prescription  of  fees  and  disbursements  of 2200 

AFFINITY,  not  a  cause  of  incompetency  in  a  witness  in  Court 1232 

nor  of  a  witness  to  a  will 846 

but  is  as  to  a  notary  drawing  will 846 

in  marriage  :  Vide  Marriage. 

AFFIRMATION,  when  included  in  word  "  oath  " 17  §  15 

AFFREIGHTMENT,    General   Provisions,    contracts  of  what  are.. . .  2407 

by  whom  made  and  whom 

they  bind 2408 

ship,     equipments     and 

freight  liable  for  lessor's 

and  cargo   for  lessee's 

obligations 2400 

"  dissolution  of  for  certain 

extraneous  causes 2410 

**  effect  when  such  causes 

are  temporary 2411 

"  freighter     may     unload 

during  detention 2412 

' '  is  subject  to  rules  of  lessor 

and  hire 2413 

Charier  party,  what  it  may  comprise 2414 
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718  Alphabetical  Index  to  CivU  Code. 

Arts. 
AFFREIGHTMENT,  Charter  party,  stipulations  usually  contained  in  2415 

'*            loading,  unloading  and  demur- 
rage  2416 

'*  master  signs  a  bill  of  lading 2417 

**  when  whole  ship  is  hired,  effect 

of  master  taking  other  person's 

goods 2418 

conveyance  of  goods  in  a  general  ehip 2419 

bill  of  lading,  is  signed  and  delivered  by  mas- 
ter  2420,2124 

**  is  transfered  by  endorsement  and 

delivery.  Vol.  II,  p.  620 2421 

"  on   receipt    of,    freighter    must 

return  receipts 2422 

Obligationa  of  otoner  or  lessor  and  master, 

lessor  must  provide  a  vessel  properly  equip- 
ped and  manned  and  master  must  have  a 
pilot  when  required  by  the  law  of  the 

country 2423 

master  must  receive  goods  and  sign  bill  of 

ladmg 2420,2424 

goods  must  not  be  stowed  on  deck 2425 

must  sail  on  the  day  fixed 2426 

must  take  all  needful  care  of  cargo 2427 

and  deliver  the  goods 2428 

how  goods  are  delivered 2429 

must  advertise  arrival  of  vessel 2430 

time  allowed  for  discharging  cargo.  Vol.  II, 

p.  649 2431 

hiring  of  pilot  does  not  exempt  master  or 

owner  from  liability 2432 

when  owners  are  not  liable  for  loss  or  dama- 
ge to  cargo 2433 

restriction  as  to  amount  of  liability  for  losses 

incurred  without  fault  of  owner 2434-2435 

effect  of  owner  being  master  also 2436 

Obligations  of  the  lessee,  principal 2437 

cannot  ship  prohibited  or  uncustomed  goods  2438 

effect  of  his  not  fully  loading  the  ship 2430 

liability  for  delay  caused  by  his  fault 2440 

and  for  failing  to  furnish  a  return  cargo. . . .  2441 

freight,  what  is  and  when  due 2442 

amount  of,  how  regulated 2443 

when  affected  by  length  of  voyage 2444 

or  detention  by  a  sovereign  power 2445 

on  goods  not  declared 2446 

liability  for  when  ship  cannot  land  her  cargo 

by  reason  of  a  prohibition  of  trade 2447 

when  repairs  become   necessary  to    ship, 

freight  is  due  proportionately 2448 

also  on  goods  sold  to  pay  for  costs  of  repair.  2449 
"      jettisoned 2460 
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Arts* 

AFFBBIGHTMBNT,  but  not  on  goods  loet  by  shipwreck  or  pira- 

tes,&;c 2461 

unless  recaptured  or  saved 2452 

privilege  on  goods  for  freight  &  primage 2463 

consignee  miyst  grant  receipt  for  goods 2454 

when  goods  may  and  may  not  be  abandoned 

for  freight 2465 

primage  and  average,  rules  regarding 2466 

demurrage  defined 2467 

who  is  liable  for 2468 

when  it  is  due 2469 

when  reg^ilated  by  usage 2450 

time|allowed  for  discharging  cargoes  Vol.  II 

p.  649. 

AGE,  of  majority,  21  years  for  either  sex 246,  824 

at  which  marriage  may  be  contracted 115 

AGENTS.  Fide  OoMMBBCiAi*  Agents. 

ALIENATION,  for  rent :  Vide  Rent,  alienaticmfor. 

contract  for  alienation  of  a  thing  makes  purchaser  the 

owner 1025 

ALIENS,  conditions  for  naturalization  of 21-22-23 

effect  of  naturalization 24 

right  of  to  acquire  property 25 

cannot  serve  as  jurors 28 

even  non-resident,  may  be  sued  in  Lower  Canada 27 

persons  non-residents  must  give  security  for  costs 29 

may  be  witnesses  to  wills , 844 

when  laws  of  Lower  Canada  apply  to  them 6 

may  inherit  in  Lower  Canada 600 

ALIEN  WOMEN,  are  naturalized  by  marriage  with  British  subject. . .      23 

ALIENATION  FOR  RENT  :  Vide  Rent 1503 

ALIMENTARY  ALLOWANCE  :  Vide  Maintenance. 

ALIMENTARY  PROVISION,  is  not  liable  to  seizure 1190 

ALLUVION,  belongs  conditionally  to  riparian  proprietor 420 

does  not  take  place  on  borders  of  private  lakes  and  ponds.    422 

effect  of  a  large  portion  of  land  being  carried  away 423 

usufructuary  enjoys  the  benefit  of 468 

ALTERATIONS,  depositaries  of  registers  responsible  for 52 

ALTERNATIVE  OBLIGATIONS  :  Vide  Obligations,  aUemative. 

AMBIGUITY,  of  laws  not  a  pretext  for  refusing  judgment 11 

AMBIGUOUS,  law— how  interpreted 12 

AMELIORATIONS :  Vide  Improvements. 

AMEUBLISSEMENT  :   Vide  Mobiuzation. 

ANIMALS,  owner's  and  user's  responsibility  for 1055 

found  straying— Vol.  II,  p.  693 594  §5 

affected  by  contagious  diseases— Vol.  II,  p.  601. 

ANNUITY,  value  of  a  life  rent  estimated  as 1916 

ANSWERS,  inserted  in  notarial  protests  not  proof 120O 

APPEAL,  regarding  tutorships 281,    288 

"         emancipation 321 

"  interdiction 332,  338A, 

oppositions  to  marriage 146 
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720  Alphabeti>oal  Index  to  Civil  Code. 

Arte. 
APPLICATION,  of  laws  of  Lower  Oanada  and  foreign  laws 6 

APPOINTMENT,  of  heir  in  contracts  of  marriage 890 

APPRENTICES,  responsibility  of  master  for  acts  of. 1054 

prescription  of  wages  of 2282 

privilege  for  wages  of 2006 

APPRENTICESHIP,  expenses  of  not  subject  to  be  returned  to  succes- 
sion      720 

APPROPRIATION,  of  property  for  public  purposes:  Vide  Ownership. 

of  payments  :  Vide  Imputation. 

ARCHITECTS,  are  discharged  from  warranty  after  ten  years 2259 

liable  for  loss  of  building  within  ten  years 1688 

Vide  Work,  Lease  and  Hire  of. 

ARCHIVES,  certain,  records,  registers,  &c.,  are  evidence 1207 

ARREARS,  of  rents  and  interest  prescribed  by  five  years 2260 

registrations  of  arrears  of 2122  to  2125 

ARREST,  of  debtors  by  ca^pias 2277 

damages  arising  from  false  {Decisions  123  to  ISO) 1068 

ARTISANS,  rules  they  are  subject  to 1606 

have  no  direct  action  against  owner  of  buildings  they  erect  1607 

payment  of — how  secured 1697  a,  &,  c  <£;  (2 

Vide  Workmen. 

ASCEND  ANTS,  liability  to  maintain 166,167 

whom  they  are  bound  to  maintain 165  to  168 

inheritance  by  :   Vide  Successions. 

ASSESSMENTS,  liability  of  usufructuary  for 471 

for   building  churches,  privilege  for,  on   immovea- 
bles   : 2000  to  2011 

xK.SSIGNEE,  of  right  in  succession  may  be  excluded  from  partition. . .    710 

of  litigious  right :   Vide  Rights  Lmoious 1582 

ASSIGNMENT,  of  debt :   Vide  Transfer. 

of  litigious  rights:  Fid^ Sale  of  and  Rights  Litigious. 

of  lease  by  the  lessee 1638 

'*      in  cases  of  cultivation  of  land  on  shares 1616 

ASSURANCE  :  Vide  Insurance. 

ATTACHMENT,  right  of  lessor  for  rent 1623-1624 

right  of  unpaid  vendor  to 1998-1990 

ATTORNEYS  :  Vide  Advocates. 
ATTORNEY,  power  o/:  Fide  Mandate. 

AUCTION,  either  forced  or  voluntary 1564 

when  need  not  be  by  licensed  auctioneer 1565 

effects  of  not  employing  such  auctioneer 1566 

how  sale  is  completed 1567 

things  when  not  paid  for  may  be  resold 1668 

AUTHENTIC  WRITINGS  :  Vide  Acts  authentic  and  Writings  au- 
thentic    1207  et  seq. 

AUTHENTICITY,  of  registers  of  acts  of  civU  status 42 

and  of  extracts  therefrom 50 

of  certain  notarial  instruments 1206-1209 

of  sundry  public  records,  etc 1207 

of  copies  of  authentic  writings 1215  to  1219 

of  certain  writings  executed  out  of  Lower  Canada  1220,  7 
AUTHORITY,  of  Parents :  Vide  Pabbntax  Authobitt. 

of  Marital:  Ficte  Mabital  Authority. 
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Arts. 
AUTHORIZATION,  of  Coronsb,  sometimes  required  for  burials 69 

OF  WIFE  to  appear  in  judicial  proceedings 176 

to  give  or  accept  property 177 

generally 176  to  184 

as  mandatary 1706 

general  only  valid  affects  her  property . .     181 

of  age  by  her  minor  husband 182 

want  of  is  a  nuUity 183 

judicially  to  release  her  husband  from 

prison  or  establish  her  children 1207 

OF  Tutors  to  minors  requisite  certain  things  207,  301,- 

306,307 

AVERAGE  GENERAL.  Vide  Insurance  Marine. 

AVOIDANCE,  of  contracts,  &c.,  in  fraud  of  creditors 1032  to  1040 

BAD  FAITH,  regarding  improvements 417 

must  be  proved  by  he  who  alleges  it 2202 

BAILIFFS,  cannot  buy  Htigious  rights 1485 

BALANCE,  interest  due  to  and  by  tutor  on  account 813 

BANKING,  express  authority  required  for  corporations  to  carry  on . . .    367 

partnerships  for,  how  regulated 1888 

BANK  NOTES,  prescription  of 2280 

making,  circulation  and  payment  of 2348 

BANKRUPTCY,  what  is  meant  by 17§23 

effect  of  in  regard  to  contracts 103&-1036 

' '        registration  of  sale  of  property  within  30  days 

of 2000 

BANK  STOCK,  is amoveable 383 

BANS  of  marHiige,  publication  of  and  certificate  of 57,  58, 130 

how  dispensed  with 50,  134 

when  and  where  published 130, 131,  133 

insufficient  after  one  year 60 

BARRATRY,  what  is 2511 

BASTARD  :  Vide  Illegitimate. 

BATHS  FLOATING,  are  moveables 385 

BEACHES,  property  in  grasses  upon Vol.  II,  p.  503.    501 

regulations  regarding  things  obstructing 504 

BEAMS,  restoration  of 460 

in  common  walls,  how  placed 514 

BEES,  ownership  of 428 

BENEFICIARY  HEIR  :  Vide  Heir  Beneficiary 660  et  seq. 

BENEFIT  OF  DISCUSSION  :  Vide  Discussion. 

BENEFIT  OF  DIVISION  :   Vide  Division. 

BENEFIT  OF  INVENTORY  :   Vide  Inventory. 

BETS,  when  right  of  action  lies  with  regard  to 1027,  1028 

BETTERMENTS:  Fide  Improvements. 

BILL  OF  LADING  :   Vide  Affreightment 2420  et  seq. 

transfer  of. Vol.  II  p.  620,  2421 

BILLS  OF  EXCHANGE,  what  are 2270 

what  is  essential  to 2280 

parties  to '. 2281 

to  whom  made  payable 2282 

time  and  place  of  payment .  2283 

50 


722  Alpliahetical  Index  to  Civil  Code. 

Arta. 
BILLS  OF  EXCHANGE,  are  usually  drawn  in  sets 2284 

meaning  of  words,  "  value  received  "in 2286 

Negotiation  of^  how  transferred 2286 

effects  of  transfer  before  and  after  ma- 
turity  2287 

restricted,  qualified  or  conditional  endor^ 

sements 2288 

only  payee  can  stop  negotiability  of 2288 

right  of  holder  to  strike  out  certain 

endorsements^ 2289 

Acceptance  of,  presentment  for,  where  made  2290 

presentment  to  drawer  au  beeowi 2290 

"          must  be  made  in  reason- 
able time 2291 

must  be  in  writing 2292 

must  be  absolute,  unless  holder  waives 

this 2298 

effect  of 2294 

can  only  be  cancelled  by  consent  of  all 

parties 2295 

by  third  person  for  honor  after  protest..  2296 
acceptor  supra  protest  must  give  notice.  2297 
Notice  and  Protest  for  nonra4xeptance,  when 

protested 2296 

when  noted 2290 

methods  and  formalities 2300  to  2305 

Payment,  when  and  where  must  be  present- 
ed for 2306  to  2300 

effect  of  by  drawer  of  an  unaccepted. . . .  2313 
* '          endorser  against  prior  endor- 
sers  2314 

on  which  one  of  set  it  must  be  made. . . .  2315 

of  lost  bills  of  exchange 2316 

after  protest  by  third  person  for  honor.  2317 

must  include  interest,  &c 2318 

Liability  of  parties  to  acceptor,  drawer  and 

indorsers  jointly  and  severally 2310 

of  warrantors 2311 

of  acceptor -2312 

of  endorsers  inter  se *. .  JB14 

Protest  for  non-payment,  when  made 2319 

by  whom  made 2320 

of  bills  drawn  abroad 2321 

consequences  of  not  protesting. ...- 2322 

as  regards  drawer 2323 

causes  of  excuse  for  not  protesting 2324 

effect  of  death  or  bankruptcy  of  drawee.  2326 
Notice  of  Protest,  at  whose  instance  given. .  2326 

by  whom  given  and  form  of. 2327 

to  whom  given  and  where 2328 

in  case  of  insolvency 2329 

when  service  of  notice  must  be  made . . .  2330 
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Arts. 
BILLS  OF  EXCHANGE,  Notice  of  Protest,  party  notified  must  notify 

certain  persons 2331 

Interest  and  Commiaaion  on,  interest  may 

be  deducted  at  time  of  discounting. . . .  2332 

a  commission  may  be  charged 2333 

special  regulations  for  Banks 2334 

eif  ect  of  usurious  consideration 2335 

damages  for  protest 2336-2337 

regulations  for  arbitrating  as  to  rate  of 

exchange 2338-2330 

General  Provisions,  Law  of  England  at  30th. 

May   1840   to   apply   when    Code    is 

silent 2340-2341 

but  parties  to  suit  may  be  examined 

under  oath 2342 

prescription  of 2280,  2287 

BIRTH  :   Vide  Acts  op  Birth 54  et  seq. 

Vide  Filiation 228  et  seq. 

BLANKS,  not  allowed  in  registers 46,  2180 

BOARDING  HOUSE,  prescription  of  charges  for 2262 

keepers,  are  liable  as  .depositaries  for  goods  of 

travellers 1816 

keepers  have  a  lien  and  can  sell  goods  of  guests  1816a 

BOARDING  SCHOOL,  prescription  of  charges  for. 2261 

BOATS,  are  moveables 385 

BOILERS,  when  they  may  become  immoveables  by  destination 370  §  1 

BONDS,  bottomry  are  negotiable 2612 

BOOKS,  not  comprised  in  the  word  **  moveables  " 305 

BORROWER,  the  obligations  of 1766  to  1772 

BOTTOMRY :  Vide  Loan  upon  bottomry  and  respondentia.  2504  et  seq. 

BOUNDARIES,  neighbours  reciprocally  bound  to  settle  the  boundaries 

of  theiradjacent  properties 504 

BRANCHES,  overhanging  must  be  cut 520 

BRITISH  SUBJECT,  enjoys  full  civil  rights  here 18 

how  quality  acquired  and  who  is 10  et  seq. 

BROKERS,  who  are 1735 

rights  and  obligations  of, 1737  et  seq. 

BROTHERS:  Fwfe Sisters 

BROTHER  IN  LAW,  and  sister  in  law,  marriage  between  is  prohibited    125 

but  is  permitted  between  a  man  and  his  deceased 

wife's  sister 125 

BUILDER,  privilege  of 2000  §  7 

"  on  what  and  how  established 2013 

•  liability  for  loss  of  building  before  delivery 1684-1685 

'*  if  building  perish  within  10  years 1688 

discharged  from  warranty  after  10  years 2250 

registration  of  privilege  of 2103 

Vide  Work,  lease  and  hire  o/and  Workmen, 

BUILDINGS,  proprietor  of  soil  may  erect 414 

"  **    presumed  owner  of 415 

if  made  with  materials  of  another 416 

*'       in  bad  faith  on  property  of  another 417 

in  good  faith  on  property  of  another 417 
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Arts. 
BUILDINGS,  distance  required  between  certain 532 

views  on  the  property  of  a  neighbour 633 

BURIAL  :   Vide  Acts  of  Burial 66  et  seq. 

BUYER,  Obligationa  of. 1532  et  seq. 

principal  obligation  is  to  pay  price 1532 

where  payment  must  be  made 1533 

when  liable  for  interest 1534 

may  delay  payment  when  disturbed  in  possession,  &c 1535 

rights  and  obligation  of  when  sale  dissolved 153Q 

rights  of  when  moveable  is  sold  to  two  persons 1027 

when  and  where  he  must  take  away  things  sold 1544 

rights  and  obligations  of  in  cases  of  redemption 1546  et  seq. 

Vide  Sale,  Redemption,  Payment,  Interest,  Dissolution 
AND  Purchaser. 

CADASTRAL  PLANS 2ie6et8eq. 

CANADA  GAZETTE,  makes  proof  of  official  announcements  con- 
tained therein 1207 

CANCELLATION,  of  contract  for  building— when  and  how  owner  can 

secure 1601 

of  registrations  of  real  rights.     Vide  Registra- 
tion   2148  etseq. 

CAPACITY,  to  contract  by  what  law  regulated— persons  who  have 

and  have  not 965-086 

in  whose  favor  incapacity  exists  and  by 

whom  it  may  be  set  up 087 

in  cases  of  sale 1482 

in  cases  of  voluntary  deposit 1800-1801 

requisite  to  effect  novation 1170 

requisite  to  enter  into  transactions 1019 

of  a  wife  when  inarcTiaTide  publiqite 170 

of  minor  engaged  in  trade 323 

requisite  to  validly  eflFect  a  tender 1163 

in  gifts  inter  vivos  and  in  wills 750,  761 

requisite  to  make  wills 831 

ditto  in  case  of  a  wife 184,  832 

to  receive  by  wills 838 

of  witnesses  to  wills  in  authentic  form 844 

in  English  form 851 

to  authentic  writings 1208 

to  contract  marriage 115 

CAPIAS,  arrests  under  are  made  according  to  C.  C.  P.  2274 2277 

CAPITAL,  sums  belonging  to  minor — how  transferred 297 

CAPITALIZATION,  of  life  rents— how  calculated 1915 

CAPTAIN,  of  ship  :   Vide  Master,  Affreightment,  Insurance  and 

Bottomry. 
CARE,  provisional,  of  children  given  to  husband  usually  in  cases  of  se- 
paration      200 

of  minor  children  of  a  father  who  has  disappeared 113-114 

CARRIAGE,  of  passengers  in  merchant  vessels 2461  et  seq. 

CARRIERS,  by  land  and  ica^— obligations  as  to  safe  keeping  of 

things 1672 

obligations  as  to  receiving  and  carrying  passengers 1673 
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Arts. 
CARRIERS,  liability*  for  things  delivered  at  place  of  deposit 1674 

**  loss  or  damage  of  things 1675 

effect  of  special  conditions  limiting  their  liability 1676 

liability  for  gold,  jewellery,  money,  &c 1677 

liability  for  delay  occasioned  by  foi'ce  majeicre 1678 

right  of  retention  for  freight 1679 

receipt  of  thing  carried  without  protest,  frees  carrier  from 

liability  for  damage,  Sec 1680 

CATTLE,  rights  and  liabilities  of  usufructuary  for 478 

lease  of,  on  shares,  what  is 1608 

what  kinds  of  animal  may  be  object  of  this  contract 1608 

how  this  contract  is  regulated 1700 

Straying  on  beaches  of  St  Lawrence. — Vol  II,  p.  503. 
Vide  Animals. 

CAUSE,  a  lawful  cause  or  consideration  necessary  in  contracts 084 

CELEBRATION,  of  marriage  :  Vide  Solemnization 128  et  seq. 

CENSITAIRES.— Vol.  II,  p.  580  et  seq. 

CERTIFICATE,  of  marriage 157  et  seq. 

birth 60 

death 51 

hypothecs,  &c.,  by  registers 2177 

CESSION  :   Vide  Assignment. 

CHARGES,  usufructuary  is  liable  for  all  ordinary  and  certain  extra- 
ordinary      471 

dowager  is  liable  for  all  ordinary  and  extraordinary 1458 

emphyteutic  lessee  liable  for  certain 576 

CHARTER-PARTY :  Vide  Affreightment. 

CHECKS,  what  are 2340 

are  payable  on  presentment 2350 

not  bound  to  be  accepted,  and  effect  of  acceptance 2351 

consequence  of  not  presenting  within  a  reasonable  time 2362 

holders  recourse  when  check  not  paid 2353 

governed  generally  by  rules  concerning  bills  of  exchange . . .  2354 

CHILD,  of  unknown  parents,  how  entry  of  baptism  is  made 56 

rules  as  to  legitimacy  of,  bom  during  and  after  marriage.  218, 221,  227 

when  husband  may  disown  such 210,  220,  222 

within  what  time  husband  may  disown 223 

within  what  time  heirs  of  husband  may  disown 224 

how  such  disavowal  is  effected 226 

CHILDREN,  definition  of  the  term  in  prohibitions  to  alienate 060 

care  of  minor  children  of  a  father  who  has  disappeared.  113-114 

obligation  or  parents  to  maintain  and  bring  up 165 

father  has  care  of  (unless  otherwise  ordered)  during  pend- 
ency of  action  for  separation  from  bed  and  board 200 

the  successful  party  (unless  otherwise  ordered  on  advice  of 
a  family  council)  is  entrusted  with  their  care,  after  judg- 
ment      214 

but  parents  retain  the  right  to  watch  over  them  whoever 
may  have  charge  of  them  and  they  must  contribute  to 

their  support 215 

effect  of  separation  as  to  bed  and  board  on  advantages  of 
children 216 
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Art& 
CHILDREN  remain  subject  to  parental  authority  until  majority  or 

emancipation 243 

minor  cannot  leave  father's  house  without  permission 2i4 

may  be  corrected  by  father  or  mother  and  those  delegated 

by  them 245 

subsequent  birth  of  children  does  not  constitute  a  resolutive 

condition  in  gifts 812 

legitimation  of  children  bom  out  of  marriage 237  to  230 

acknowledgment  by  parent  gives  right  to  demand  main- 
tenance      240 

how  illegitimate  may  establish  his  claim  of  paternity  or 

maternity 241 

gifts  to  incestuous  or  adulterine,  limited  to  maintenance . .    708 
gifts  to  children  not  yet  bom  may  be  made  in  marriage 

contracts 772 

capacity  of  children  not  born  to  receive  by  will 838 

CHIMNEYS,  how  must  be  built  near  a  wall  belonging  to  a  neighbour.  532  §  4 

tenant  must  repair  chimney-backs  and  chimney-casings.  Id35 

CHOSE  JUG]6e  :  Vide  Final  Judgment 1241 

CHURCH,  prescription  against 2218 

CIVIL  DEATH,  civil  rights  are  lost  by 30 

results  from  condemnation  to  certain  corporal  punish- 
ments          31 

carries  with  it  loss  of  all  property 35 

other  effects  of 36 

is  incurred  from  time  of  sentence 37 

when  and  how  it  ceases 38 

of  one  consort— effect  of  on  community  property  1286^  1360 

does  not  g^ve  right  to  preciput 1408 

CIVIL  RIGHTS,  all  British  subjects  in  Canada  enjoy 18 

how  lost  and  how  restored  :  Vide  Civil  Death. 

CIVIL  STATUS,  by  what  law  civil  status  is  governed 6 

Vide  Acts  op  Civil  status. 

CLERKS,    Privilege  of  for  wages 2008 

wages  of  are  prescribed  by  one  year 2262 

of  notaries  cannot  be  witnesses  to  authentic  wills 844 

of  courts  of  justice  cannot  purchase  certain  litigious  rights.  1436 

CLOTHING,  wife's  right  to  have  during  suit  for  separation 202 

CODICILS,  to  wills,  how  they  take  effect 840 

COHABITATION,  for  six  months,  effect  of  as  regards  right  to  annul 

marriage 149,  151 

COHEIRS,  registration  by  :  Vide  Rkgistkation  .  t 2106 

CO-LEGATEES,      *  *'  **  2105 

COLLATERALS,  marriage  between,  when  prohibited 125 

succession  by,  how  they  devolve  and  are  divided. .  031,  634 
COLLISIONS,  at  sea  :  Vide  Accidents,  Marine. 

COLLOCATION,  of  Privileges  :  Vide  Privileges 1984  et  seq. 

of  Life  Rents  :  Vide  Life  Rents 1914 

COMMENCEMENT  OF  PROOF  IN  WRITING,   when  necessary  aa 

evidence  of  the 
filiation  of  legiti- 
mate children 232 
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Arts 

COMMBNOBMBNT  OF  PROOF  IN  WRITING  what  constitutes  in 

such  cases 233 

proof  may  be  made 
by  testimony, 
when  there  is. .  1233  §  7 
in  certain  cases 
family  papers  con- 
stitute     233 

COMMERCIAL  AGENTS:  Vide  Brokers  and  Factors 1735  et  seq. 

COMMERCIAL    LAW:   Vide  Bills    of    Exchange,    Notes    and 

Cheques 2279  et  seq. 

Merchant  Shipping 2355  et  seq. 

Affreightment 2407  et  seq. 

Insurance 2468  et  seq. 

Bottomry  and  Respondentia  2504  et  seq. 

COMMERCIAL  MATTERS,  oral  evidence  admissible  in 1233  §  1 

joint  and  several  obligation  presumed  in 1105 

marine  insiuance  always  is  and  other  insurances  may 

be 2470 

COMMERCIAL  WRITINGS,  presumed  to  have  been  made  on  the  day 

of  their  date 1226 

COMMISSION,  on  Bills  of  Exchange  :  Vide  Bills  op  Exchange 2333 

COMMISSION  MERCHANTS,  who  are  :  Vide  Factors 1736 

COMMODATUM  :  Vide  Loan  for  use 1763  et  seq. 

COMMMON  PROPERTY,  (as  between   neighbours)   when   walls   are 

presumed  to  be 510 

when  they  are  not  so 511 

to  whom  repairs  are  chargeable 512 

how  coproprietor  may  avoid  same 513 

right  to  build  against 514 

right  to  raise  common  wall 515-516 

how  neighbour  may  acquire  property  in 

such  superstruction 517 

how  a  wall  may  be  made  common 518 

right  to  make  a  recess  in 510 

expense  of  building  and  repairs  to 520 

when  neigbour  may  make  window  or 

opening  in 533 

mode  of  building  and  repairing  different 

stories  of  same  house 521 

servitudes  continue  after  rebuilding  of 

common  wall 522 

when  ditches  presumed  to  be 523 

and  when  not  so 524-525 

common  ditches  kept  at  common  ex- 
pense      526 

hedges  when  presumed  to  be  and  when 

not 527 

trees  and  shrubs,  rules  regarding 528 

COMMUNITY  OP  PROPERTY,  between  consorts  exists  in  absence  of 

covenants  to  the  contrary 1280 

in  either  legal  or  conventional 1268 
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COMMUNITY  OF  PROPERTY,  commences  from  the  day  marriage  is  ^'^ 

solemnized 1239 

parties  cannot  stipulate  that  it  shall 
commence  at  any  other  period 1280 

legaZ^exists  by  mere  fact  of  marriage, 
in  absence  of  stipulations  to  con- 
trary   1270 

also  by  declaration  to  that  effect  in 
contract  of  marriage 1271 

of  what  the  assets  consist 1272-1273 

as  to  mines  and  quarries 1274 

what  immoveables  do  not  form  part 
of 1275  to  1279 

gifts  and  legacies  made  by  other  than 
ascendants  form  part  of 1276 

of  what  the  liabilities  of  community 
consist 1280 

how  far  debts  of  wife  before  marriage 
enter  into 1281 

debts  of  successions  of  moveable 
enter  into 1282 

as  to  debts  of  successions  of  immove- 
ables    1283-12^ 

as  to  debts  of  mixed  succession 1285,- 

1287,1288 
in  default  of  inventory  wife  has  re- 
course   for    compensation :     Vide 

Compensation 1288 

as  to  debts  contracted  by  wife  as  hus- 
band's attorney 1201 

AdminiatrcUion  of,  husband  alone  ad- 
ministers   1202 

one  consort  cannot  bequeath  more 

than  his  share  in 1283 

pecuniary  condemnations  incurred 
by  husband  may  be  recovered 

out  of 1204 

those  incurred  by  wife  only  after 

dissolution 1204 

civil  death  of  one  consort  affects 

only  share  of  such  consort 1205 

effect  of  unauthorised  acts  by  wife 

on 1296 

exception  in  cases  of  public  trader 

and  when  authorized  by  a  judge  1296 
husband  administers  wife's  private 

property 1298 

wife  cannot  bind  herself  for  her 

husband 1297.  1301 

husband  can  only  lease  wife's  pro- 
perty for  a  period  of  nine  years.  1290 
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Arts. 

COMMUNITY  OF  PROPERTY,  AdmlniatratUyix  of,  and  cannot  renew 

more  than  a  year  in  advance  of 

expiration  of  such  lease 1300 

consort  may  pretake  price  of  pro- 
pre  sold 1303 

also  amounts  applied  to  exclusive 
benefit  of  other  consort 1304 

how  replacement  is  effected. .  1305-1306 

out  of  what  property  compensa- 
tion may  be  claimed 1307 

liability  of  property  for  sums  used 
to  benefit  children 1308 

also,    when  benefit  conferred   by 

husband  alone 1300 

Disaolution  of,  how  community  is  dis- 
solved   1310 

when  separation  as  to  property 
may  be  had 1311 

when  it  takes  effect 1312 

judgment  ordering  must  be  in- 
scribed   1313 

judgment  is  retroactive 1314 

wife  alone  can  demand  such  sepa- 
ration    1315 

when  creditors  may  oppose  de- 
mand for 1316 

when  obtained  wife  must  contri- 
bute to  household  expenses  or 
bear  all,  if  necessary 1317 

effect  of  separation  as  to  wife's 
power  to  administer  her  pro- 
perty   1318 

when  husband  is  responsible  for 
the  investment  of  price  of  immo- 
veable alienated  by  wife  under 
judicial  authorization 1319 

when  and  how  community  may  be 
re-established 1320 

it  then  resumes  its  effect  from  day 
of  marriage 1321 

dissolution  does  not  give  rise  to 
rights  of  survivorship 1322 

Vide  Separation  of  Property. 

COMMUNITY,  Continuation  of  what  gives  rise  to 1323 

"  form  of  inventory  required  to  prevent  1324 

*<  when   demanded  by  minor  children 

may  avail  those  of  age 1325 

**  shares  of  children  who  die  during  the 

continuation  accrue  to  others  who 

survive 1326 

**  how  such  community  is  shared 1327 

51 
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Arts. 
COMMUNITY,  Continuation  of,  must  be  accepted  or  rejected  in  its  en- 
tirety   1328 

'*  what  property   forms  part   of  and 

what  is  excluded  from 1329  to  1331 

**  liabilities  of  continued  community. . .  1332 

**  survivor  is  head  and  administrator  of  1333 

"  survivor  and  children  take  food  and 

maintenance  out  of. 1334 

"  how  dissolved 1335 

**  formalities  required  when  dissolution 

is  demanded  by  survivor. 1336 

ditto  when  demanded  by  children 1337 

Acceptance  and  renunciation  of 1338 

wife  who  has  intermeddled  cannot  renounce 1338 

nor  can  wife  of  full  age  who  has  assumed  the  qua- 
lity common  as  to  property 1340 

acceptance  by  wife  under  age,  when  duly  autho- 
rized, is  irrevocable .., 1341 

wife  must  make  inventory 1342 

but  in  certain  cases  may  renounce  without  doing  so  1343 

has  a  delay  for  deliberation 1344 

at  expiry  of  which  she  must  renounce  by  notarial 

cuite  or  judicial  declaration 1345 

when  sued  as  being  in  community  may  obtain  an 

extension  of  delay 1340 

may  renounce  even  after  expiration  of  all  these 

delays,  conditionally > 1347 

renunciation  by  widow  or  heirs  guilty  of  abstrac- 
tion or  concealment,  is  inoperative 1348 

delay  gpranted  to  heirs  of  widow  who  dies  before  or 

after  inventory  is  made 1349 

above  provisions  also  take  effect  in  cases  of  civil 

death 1350 

creditors  of  wife  may  impugn  any  fraudulent  re- 
nunciation   1351 

widow  allowed  to  sustain  herself  and  domestics  at 
expense  of  community  during  delays  to  delibe- 
rate    1352 

heirs  of  wife  whose  decease  has  dissolved  the  com- 
munity, have  similar  delays 1363 

Partition  of  assets — how  effected 1354 

what  is  returned  into  mass  of 1365-1366 

what  things  are  pretaken 13S7 

pretakings  of  wife  take  precedence  over  those  of 

husband  and  method  of  pretaking 1358 

from  what  property  respectively  the  pretakings 

of  husband  and  wife  are  taken 1860 

interest  on  replacements  and  compensations 1300 

division  of  assets \ 1361 

how  effected  when  all  the  heirs  have  not  accepted.  1362 
general  rules  of  partition  among  coheirs  applicable  1363 
consort  abstracting  forfeits  his  share , 1364 
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COMMUNITY,  PariUum  ofasseUt  as  to  enforcement  of  personal  claims 

of  one  consort  against  the  other 1985 

interest  on  such  claims Id06 

gifts  between  consorts  not  taken  from  community  1367 

wife's  mourning  chargeable  to  husband's  heirs 1968 

LiabUUiea  of  and  contribution  to  cfe&fo— debts  char- 
geable equally 1309 

wife  not  liable  for  debts  beyond  benefit  she  derives, 

if  she  has  made  inventory 1370 

but  husband  liable  for  whole  of  debts 1871 

although  only  conditionally  for  personal  debts  of 

wife 1372 

wife  can  be  sued  for  the  whole  of  her  personal 

debts,  saving  her  recourse 1373 

wife  bound  jointly  and  severally  with  her  hus- 
band, nevertheless  only  bound  for  one  half  of 

debt 1374 

remedy  of  wife  who  has  paid  more  than  her  half 

of  a  debt  of  the  community 1375 

remedy  of  wife  sued  hypothecarily 1376 

by  the  partition,  wife  may  become  charged  with 

more  than  half  of  a  particular  debt 1377 

heirs  of  consort  have  same  rights  and  obligations 

as  the  consort  they  represent 1378 

Bemunciation  of  and  its  effects :  Vide  Renunciation. 
Canventioncd — consorts  may  alter  or  modify  the  legal 

community 1262 

but  subject  to  certain  restraints.    1258,  12S0 
what  are  the  principal  modifications . . .  1384 
Realization  :  Vide  Realization.  1385  et  seq. 
Mobilization :  Fuie  Mobilization  1300  et  seq. 
Separation  of  Debts:    Vide  Separa- 
tion OF  Debts 1386  et  seq. 

of  the  right  of  the  wife  of  taking  back 
free  and  clear  what  she  brought  into 

the  community 1400 

conventional   preciput :    Vide   Prbci- 

put 1401  et  seq. 

unequal  shares  may  be  assigned  to  the 

consorts : 1406 

debts  are  born  proportionately  to  such 

shares 1407 

effect  of  condition  to  pay  a  fixed  sum  in 

lieu  of  share  of  community 1408-1400 

effect  as  regards  creditors 1410 

effect  of   stipulation  that   the   whole 
community  shall  belong  to  survivor.  1411 

of  community  by  general  title 1412 

other  covenants  may   be   made  than 

those  above  enumerated 1413 

in  matters  not  expressly  departed  from, 
legal  community  applies 1414 
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COMMUNITY,  Co7iventional — of  clause  simply  excluding  community.  1415 

effect  of  simple  exclusion  of  commu- 
nity :  Vide  Exclusion  op  Commu- 
nity   1416  to  1421 

of  clause  of  separation  of  property: 
Vide  Separation  op  Propbrty  1422  to  1426 

COMMUNITIES,  religious  must  keep  reg^sters.of  acts  of  burial 08 

**        must  keep  registers  of  acts  of  religious  pro- 
fession        70 

* '        how  kept  and  what  must  be  inserted . .  71  et  seq. 

C^OMMUTATION,  of  sentence  of  civil  death— effect  of 88 

COMPANIES :  Vide  Partnership,  Joint  Stock  and  Corporations. 

COMPENSATION,  (S'e^  oflO  what  gives  rise  to 1187 

when  effected  by  mere  operation  of  law. .  1188 
not  prevented  by  voluntary  extension  of 

time 1189 

when  it  does  not  take  place 1190 

effects  as  to  surety,  principal  debtor  and 

joint  and  several  debtors 1191 

effect  as  to  assignee  of  the  debt 1192 

rule  when  debts  are  payable  at  different 

places 1198 

may  be  demanded  by  exception 1194 

imputation  of,  when  several  debts  due. . .  1196 
does  not  take^lace  to  prejudice  of  rights 

acquired  by  third  parties 1196 

privileges  attached  to  a  debt  are  lost,  as 
regards    third    parties,    by    payment 

thereof  when  same  is  compensated 1197 

CONPENSATION,  {Indemnity)  right  of  wife  to  in  cases  of  commu- 
nity   1283,  1286 

**  right  of  husband  in  cases  of  conmiu- 

nity..... 1290 

'*  mutual  rights  of  husband  and  wife 

to 1803-1304 

**  from  what  property  taken 1307 

*'  bears  interest  from  date  of  dissolution  1360 

COMPLICITY,  of  legatee  in  death  of  testator  g^imd  for  revocation  of 

legacy 808 

as  also  in  cases  of  gifts 813 

(COMPUTATION,  of  time  required  to  prescribe  2240 

of  days  of  grace  and  delays  in  payment  of  notes  2306, 2306a 

(  ONCEALMENT,  of  effects  of  community,  effect  of 13M,  1348 

in  insurance  :  Vide  Insurance 2603,  2485 

('ONCUBINAGE,  gifts  between  persons  who  have  lived  in,  are  limited 

to  maintenance 768 

CONDEMNATION,  to  certain  corporal  punishment  results  in  civil  death  31,33 

various  effects  thereof 36 

CONDITIONS,  for  naturalization 22 

to  the  validity  of  a  contract 984 

when  an  obligation  is  conditional 1079 
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Arts. 
CONDITIONS,  impossible  or  illegal,  effect  of  in  gifts 760 

in  obligations,  contrary  to  law  or  good  morals  render 

void 1080 

*'  when  facultative  are  null 1061 

"  when  must  be  fulfilled 1082 

**  when  presumed  to  be  fulfilled 1083 

**  when  become  absolute 1064 

"  fulfilment  of  has  retroactive  effect 1086 

"             before  fulfilment  of  creditor  may  per- 
form conservatory  acts 1086 

"  effect  of  suspensive 1087 

"  effect  of  resolutive 1088 

in  gifts,  effect  of  resolutive 779,  811,  816,  824 

in  Insurance  :  Vide  Insurancb. 

CONFINEMENT,  persons  dying  in  forcible,  burial  of 60 

CONFISCATION,  of  property  of  persons  civilly  dead 35 

CONFIRMATION,  of  title,  judgment  of,  extinguishes  hypothecs . . .  2081  §  7 

CONFUSION,  a  cause  of  extinguishing  a  debt 1113 

obligations  become  extinct  by 1138 

when  it  arises , 1108 

avails  the  surety,  but  not  the  debtor  when  it  occurs  be- 
tween the  surety  and  creditor 1100 

when  it  arises  and  ceases  in  matters  of  hypothecs. . . .  2081  §  3 

CONQUATS,  of  community— what  are  deemed  to  be 1272  to  1278 

Vide  Community  op  Property. 

CONSENT,  legally  given,  a  requisite  of  contracts 084 

either  express  or  implied 088 

CONSIDERATION,  a  lawful,  a  requisite  of  contracts 084 

effect  of  incorrectly  expressing 080 

when  unlawful 000 

CONSORTS,  mutual  rights  and  obligations 173  to  175 

when  the  wife  or  husband  of  absentee  may  re-marry 108 

second  marriage  allowed  only  in  dissolution  of  first 118 

may  oppose  marriage  of  each  other 136 

against  whom  separation  granted  loses  advantages 211 

obtaining  same  retains  advantages 212 

but  are  reciprocally  bound  for  aliments 213 

effect  of  reconciliation  after  judgment 217 

mutual  donation  of  usufruct  between,  abolished 1266 

indemnity  to  for  amount  used  to  benefit  child 1308 

liability  for  debts  due  by  community 1372  to  1377 

CONSTITUTED  RENTS  :  Vide  Rents  oonstituted. 
CONSUMABLE  THINGS  :  Vide  Perishable  things. 

form  the  subject  of  loan  for  consiunption 

(mtUuum) 1777 

CONTAGIOUS  DISEASES,  animals  affected  by— Vol.  II,  p.  001  et  seq. 
CONTEMPT  OP  COURT,  persons  guilty  of  are  liable  to  imprisonment.  2273 
CONTENTS,  of  immoveable,  liability  of  vendor  for  when  specified  1501  to  1508 

CONTINGENT  RIGHTS,  accruing  to  absentees 104  to  107 

CONTINUATION,  of  Community :  Vide  Community 1323 

of  Lease :  Vide  Tacit  renewal 1009 
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CONTRACTORS  :  Vide  Work  Leasb  and  Hire  op 1683 

payment  of  wages  by  :    Vide  Workmen.  . .  1197a  et  seq. 

CONTRACTS,  requisites  to  validity  of 064 

who  can  enter  into S65 

who  cannot  enter  into g86 

when  incapacity  is  in  favor  of  one  of  the  parties  only. ...    987 

consent  is  necessary  to 988 

cause  or  consideration  essential  to 969 

rendered  null  by  illegal  or  inunoral  cause 990 

cavises  of  nullity  in  contracts. 

"  *•        error  ;  Fide  Error 992 

fraud:  Ficfe  Fraud 998 

**  **        violence  and  fear :   Vide  Violence 

AND  Fear 9M  et  seq. 

"  "        lesion :  Fide  Lesion 1001  et  seq. 

interpretation    of  :    Vide    Interpretation  op  Con- 
tracts    1018  et  seq. 

e^ee^  of,  produce  obligations,  etc ; .  1022 

usually  only  affect  contracting  parties  and  not  third 

parties 1023 

extend  to  incidents  to  same 1024 

for  alienation  of  a  thing  certain  makes  purchaser  owner.  1025 

otherwise  if  thing  uncertain  or  indeterminate 1026 

effectof  with  regard  tothirdpersons:FideTHiRD  Parties  1028 

avoidance  of,  made  in  fraud  of  creditors 1032  et  seq. 

'*  Vide  Creditors. 

Quasi :  Vide  Quasi  Contracts 1041  et  seq. 

•*       Fide  Nbgotiorum  Gestio.  Undue  payment. 
Vide  Obligations. 
CONTRAINTE  PAR  CORPS  :  Vide  Imprisonment. 

CONTRIBUTION,  in  maritime  losses  :  Vide  Insurance. 2663  et  seq. 

to  dehts  of  community  :  Vide  Communitt 1300 

by  usufructary  for  debts  on  thing  subject  to  usufruct    474 
by  joint  and  several  debtors  and  when  one  of  them 

is  insolvent 1117-1110 

by  partners  :  Vide  Partnership 1830, 1840, 1808 

CONVENTIONAL,    Community :    Vide    Community    Convention- 
al   1232  et  seq. 

Dower  :  Vide  Dower  Conventional 1428  et  seq. 

CONVEYANCE,  of  passengers  in  merchant  vessels 2461  et  seq. 

COPARTITIONERS,  are  warrantors  towards  each  other 748 

in  cases  of  dissolution  of  partnership 1808 

privilege  of  on  immoveables  divided 2014 

their  claim  must  be  registered 2104 

COPIES,  of  authentic  writings 1215  et  seq. 

of  lost  notarial  instruments  makes  proof  of  original 1217 

of  original  documents,  when  they  make  proof 1219 

CORONER,  must  authorize  burial  in  certain  cases 80 

when  liable  to  civil  imprisonment 2272 

CORPORATIONS,  what  are 3B2 

.  how  constituted 353 

are  either  agg^gate  or  sole 364 
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Arts. 
CORPORATIONS,  ecclesiastical  or  religious,  lay  or  secular 365 

secular  corporations  are  either  political  or  civil  —    356 

have  a  corporate  name  under  which  they  act 367 

rights  which  they  may  exercise 368 

select  officers  from  their  members 359 

powers  of  these  officers 300 

can  make  by-laws  and  regulations 301 

privileges  of  in  general 362 

principal  privilege  that  of  limited  liability  of  its 

members 363 

disabilities  of  in  general — 364 

voluntary  liquidation 373a 

canpot  execute  wills 906 

cannot  be  tutors,  executors,  witnesses,  &c. 365 

restriction  as  to  acquisition  of  property  {mort- 

•  main) 366,    836 

special  authorization  required  for  business  of  bank- 
ing      307 

of  the  dissolution  of 368  to  370 

of  the  liquidation  of  affairs  of  dissolved 371  to  373 

property  of 404 

prescription  of  property  belonging  to 2221 

Vide  Pabtnbrbhip,  Joint  Stock. 

CORRECTION,  of  unemancipated  minors,  right  of 246 

CORROSIVE  SUBSTANCES,  store  for  near  a  common  wall 632  §  4 

COSTS,  persons  residing  out  of  Lower  Canada  must  give  security  for     29 

liability  of  an  unsuccessful  opposanl  to  a  marriage  for 147 

law,  are  privileged  on  moveable  property 1994  §  1 

definition  of  such  law  costs 1905 

are  privileged  on  immoveable  property 2000 

hypothecs  secure  all  costs  incurred 2017 

Vide  ExPENSBS. 

CO-SURETIES,  Vide  Subbtyship , 1029  et  seq. 

CO-TUTORS,  when  appointed  and  powers  of. 264 

COUNCIL,  family :  Vide  Family  Council. 

COUNSEL,  judicial :  Vide  Jubicial  Adviser. 

COUNTER-LETTERS,  effect  of  between  writers  and  third  parties ....  1212 

COUNTER  WALLS,  between  neighbours,  rules  as  to 532 

COVENANTS,  marriage :  Vide  MARRiAgB  Covbnants. 

COVE  RECEIPTS,  Transfer  of.  Vol.  II,  p.  630 1079 

COVERTURE,  women  under,  restrictions  as  to  power  to  contract 966 

CREDITORS,  may  intervene  to   prevent   usufruct  of   their  debtor 

being  cancelled  or  renounced 480,  484 

rights  of,  in  case  of  gifts  by  their  insolvent  debtor 803 

may  impeach  fraudulent  acts  of  their  debtor 1032 

but  only  when  they  will  injure  them 1033 

a  gratuitous  contract  by  insolvent  is  deemed  fraudulent  1034 

so  may  an  onerous  contract  be 1035 

so  are  payments  made  by  an  insolvent  debtor  to  a  credi- 
tor knowing  his  insolvency 1036 

when  onerous  contracts  are  not  voidable 1088 

when  subsequent  creditors  may  impeach  such  acts 1030 
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Arts. 
CREDITORS,  one  year's  prescription  applicable  to  such  suits lOiO 

joint  and  several  interest  among:    Vide  Joint  and 

Several IIOO  et  seq. 

CROPS,  tithes  carry  a  privilege  upon 1997 

when  uncut,  are  immoveables 378 

CROWN,  definition  of 17  §  1 

things  having  no  owner  belong  to 564 

when  things  found  at  sea,  or  on  shore  belong  to.  . , 580 

legal  hypothec  of 2082 

want  of  registration  can  be  invoked  against 2066 

exception 2064 1 8 

prescription  in  favor  of  and  against:  Ftc2ePBE8CBiFnoN  2211  et  seq. 

privilege  of 1969 

legal  hypothec  of 2082 

CURATOR,  to  habitual  drinkards 338o 

is  either  to  person  or  property 337 

to  what  persons  given 338 

how  appointed  and  sworn 339 

cannot  be  named  by  a  testator 922 

to  emancipated  minors,  power  of 317  et  seq.,  340 

to  interdicted  person,  how  appointed 341 

husband  and  wife,  when  appointed  to  each  other 312 

to  insane  or  or  imbecile  persons,  power  of 313 

responsibility  for  damage  done  by  those  in  charge  of 1054  .. 

how  long  must  retain  office 344 

to  child  conceived,  powers  of 346 

cui  hoCy  when  necessary 346 

to  absentees  :  Vide  Absentees 87  et  seq. 

to  property,  when  appointed 347 

to  property  of  extinct  corporations 372,  373 

to  substitutions 347  §  2,  946 

to  vacant  estates 347  §  3 

to  property  abandoned  by  arrested  debtors  and  hypothec- 

arUy 347|5 

to  property  accepted  under  benefit  of  inventory 347 1 6 

investment  of  money  by 66to  et  seq. 

CUSTOMARY  DOWER  :  Vide  Dower  Customaby. 

CUSTOMS  DUTIES,  privilege  of  Crown  for 196B 

DAMAGE,  to  property— Vol.  II,  p.  507. 
DAMAGES :  Vide  Accidents. 

responsibility  for  damages  done  by  children,  pupils,  in- 
sane persons ^ 1064 

arising  from  breach  of  obligation 1066 

not  due  until  debtor  put  in  default  except  when  obliga- 
tion is  not  to  do 1070 

always  due  save  when  non-performance  of  obligation 

arises  from  cause  not  imputable  to  debtor 1071 

fortuitous  event  or  irresistible  force  a  valid  excuse 1072 

of  what  they  consist  usually 1073 

only  what  might  have  been  foreseen 1074 

even  in  cases  of  fraud  they  consist  merely  of  direct  and 
immediate  consequences 1075 
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DAMAGES,  effect  of  stipulation  for  a  specified  sum  in  lieu  of  damages.  1076 

resulting  from  delay  of  payment  of  money  consist  solely 

of  interest IO77 

when  interest  can  be  compounded ; .  1078 

arising  from  d^lits  committed  by  two  or  more  persons 

are  joint  and  several 1106 

as  between  joint  and  several  debtors 1109 

arising  from  non-performance  of  an  indivisible  obligation 

are  divisible 1128 

mandatary  is  liable  for,  for  non-execution  of  mandate . . .  1700 

also  for  those  arising  from  his  want  of  care,  etc 1710 

each  partner  is  liable  to  partnership  for  those  ciiused  by 

his  fault 1846,  1856' 

hypothecary  creditor  may  sue  tiers  d^tenteur  for  deterior- 
ation to  immoveable  hypothecated 2055 

to  Real  Estate {Dedsuma  151  to  173)  1053 

arising  from  acts  of  Public  Officials.  (         ••         174  to  186)  1053 

Civil  Suits (         *•         i^6' ^o  ;,W)  1053 

*  *  Seduction  and  breach  of 

promise [D^ciaiona  234  to  229,  265,  257)  1033 

**  Miscellaneous {Decisions  262  to  303)  1053 

Measure  of (Decisions  262  to  303)  1053  and  1072  et  seq. 

Vide  Accidents.  Libel.  False  Arrest. 

DATE,  of  private  writings,  how  proved  against  third  parties 1225 

of  commercial  writings,  presumption  in  favor  of 1226 

DAY,  on  which  prescription  commences  is  not  counted 2240 

DEAF  MUTES,  provisions  as  to  wills  of 847,  850,  852 

DEATH,  by  violence  or  in  prisons,  asylums,  etc 60 

effect  of  complicity  of  legatee  in  death  of  testator 893 

Vide  Civil  Death  and  Acts  of  Burial. 

DEBENTURES,  for  payment  of  money  how  transferred 1573 

DEBTORS,  joint  and  several  :  Vide  Joint  and  several  liability. 

property  of,  is  the  common  pledge  of  his  creditors 1981 

DEBTS,  not  comprised  in  the  word  *•  moveables  " 395 

of  succession,  how  paid 735  et  seq. 

liability  of  legatees  for  debta  of  testator 875  et  seq. 

of  community,  how  borne 1369  et  seq. 

sale  of  :  Vide  Sale 1570 

DECISORY  OATH  :  Vide  Oath 1247  et  seq. 

DECLARATION  OF  HYPOTHEC  :  Vide  Hypothecs. 
DEDUCTIONS  :  Vide  Inferences  :  Pretakings. 
DEEDS  :  Vide  Acts  Notarial. 

DEFAULT,  how  debtor  is  put  in 1067 

by  expiry  of  a  certain  time  in  which  alone  his  obligation 

could  be  performed 1068 

in  commercial  matters 1069 

debtor  must  be  put  in,  before  damages  become  due 1070 

DEFECTS,  in  contracts :  Vide  Contracts,  causes  of  nullity  in. .  991  et  seq. 
warranty  against  latent,  in  sale :  Vide  Warranty.  .  1522  et  seq. 

in  things  lent,  responsibility  for 1776 

in  the  possession  requisite  for  prescription 2198 

intrinsic  in  goods  carried,  responsibility  for 2455 

52 
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Arts. 
DEFECTS,  intrinsic  in  goods  carried,  insurer  not  liable  for  damages 

arising  from 2500 

DEGREES,  of  relationship  in  successions,  how  determined 615 

relations  beyond  the  twelfth  do  not  inherit 635 

DELAY:  Fwte  Term. 

•DELEGATION,  does  not  effect  novation,  unless  so  intended 1173 

creditor  who  has  discharged  his  debtor  by  whom  dele- 
gation has  been  made,  has  no  remedy  against  his 

debtor  in  case  of  insolvency 1175 

debtor  consenting  to  be  delegated  cannot  oppose  to 
his  new  creditors  exceptions  peculiar  to  the  party 

making  the  delegation 1180 

DELIVERY,  of  a  thing  sold,  what  is 1402 

when  obligation  of,  is  satisfied 1493 

of  incorporeal  things,  how  effected 1494 

expenses  of,  by  whom  borne 1495 

prepayment  a  condition  precedent,  unless  term  granted .  1496 
and  even  then  not  obligatory  if  buyer  has  become  insol- 
vent   1497 

takes  place  in  state  thing  was  at  time  of  sale 1496 

of  a  thing  comprises  its  accessories 1499 

of  moveables — quantity 1500 

of  immoveables — quantity 1501 

DEMAND,  a  judicial,  properly  served,  interrupts  prescription 2224 

**  wife  and  children  are  seized  of  their  rights  of 

dower  without  the  necessity  of  a 1441 

DEMURRAGE,  definition  of 2457 

how  regulated  when  not  agreed  upon 2416 

what  is 2457 

liability  for 2458 

time  allowed  for  discharging  certain  cargoes.  Vol.  II,  p. 
649. 

DEPOSIT,  of  holograph  wills  and  wills  made  in  English  form 857 

is  either  simple  deposit  or  sequestration :  Vide  Sbqubstra- 

TION 1794 

simple,  is  gratuitous 1795 

and  must  be  of  moveable  property 1796 

delivery  is  essential  to 1797 

simple,  is  either  voluntary  or  necessary 1798 

Voluntary^  what  constitutes 1799 

who  can  enter  into  and  respective  effects  of 

either  of  the  parties  being  incapable 1800,  1801 

obligations  of  depositary. .  1802  to  1805,  1807  to  1811 

obligations  of  heirs  of  depositary 1806 

Neceasary,  when  it  takes  place 1813 

deposit  of  things  brought  by  travellers  to  inns 

etc.,  is  deemed  so 1814 

obligation  of  depositary 1677,  1815,  1816 

Tender  and:  Tirfe  Tender. 
DEPOSITARIES,  of  registers  of  acts  of  civil  status  are  responsible  for 

alterations 52 

and  are  punishable  for  infractions  of  duty 53 
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Arts. 

DEPOSITARIES,  obligations  of :  Vide  Deposit 

executors  are  seized  as  legal  depositaries 018 

DEPOSITS  OF  EARTH :  Vide  Alluvion. 

DEPUTY,  powers  of  principal  usually  pertain  to 17  §  18 

DESCENDANTS  :  Vide  Successions 625 

DESTINATION,  moveables  may   become  immoveables   by  destina- 
tion    379,    380 

by  proprietor  as  regards  servitude  is  equivalent  to  a 

title 551 

DESTRUCTION,  of  thing  leased,  dissolves  the  lease 1600 

Vide  Lobs. 
DETERIORATION,  emphyteutic  lessee  has  not  the  right  to  deterio- 
rate the  immoveable  leased 578 

in  successions  of  immoveable  returned  in  kind 730 

of  things  sold 1488 

of  things  due 1063,  1064 

of  hypothecated  property  by  tiers  d^tenteur,  2054, 2272  §  5 
DIFFERENCE,  in  shares  in  kind  in  partitions  compensated  by  pay- 
ment of  difference 704 

between  English  and  French  text  of  Code 2615 

DIMINUTION,  of  price,  buyer  entitled  to  in  certain  cases 1501 

DISABILITIES,  resulting  from  minority,  insanity,  marriage,  &c . . .  248,  086 

by  whom  may  be  urged 987 

as  to  tutorship 282 

of  corporations 364 

DISAPPEARANCE,  of  a  person,  right  of  presumptive  heirs  to  take 

provisional  possession  of  property  of 93  et  seq. 

DISAVOWAL,  of  attorneys (Dedaiona  18  and  21)  1732 

of  a  child,  right  to  make 219  et  seq. 

DISCHARGE  :  Vide  Release. 

DISCONTINUANCE,  of  a  suit  by  Plaintiff  prevents  interruption  of 

prescription 2228 

DISCOUNT,  of  BiUs  of  Exchange 2332 

DISCUSSION,  benefit  of,  enures  (as  against  creditors  of  the  seller)  to 

a  buyer  of  a  thing  sold  with  right  of  redemption 1554 

surety  entitled  to  benefit  of  upon  default  of  debtor  1941  et  seq. 
tiers  dAtervtexvr  oi  hypothecated  land  is  entitled  to  benefit 

of 2066,  2067 

DISINHERITANCE,  can  only  be  effected  by  an  act  clothed  with 

formalities  of  a  will 899 

DISINTERMENT,  of  bodies 69a 

DISOWNING  :  Vide  Disavowal. 

DISPENSATION,  or  license  authorizing  omission  of  publication  of 

bans  of  marriage 59 

right  to  grant  from  impediments  to  marriage 127 

DISPOSITIONS,  impossible  or  immoral  condition  attached  to  effect  of 

as  to  gifts  and  wills 760 

DISQUALIFICATIONS  :  Vide  Disabilities. 

DISSOLUTION,  of  rnarruige  only  arises  from  natural  death  of  parties .     185 

of  cmnmunity,  when  it  arises 1310 

••            does  not  give  rise  to  the  rights  of  sur- 
vivorship    1322 

of  partnership  when  it  takes  place 1892-1803 
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Artn. 
DISSOLUTION,  of  paHnei'ship,  when  no  time  for  its  duration  is  speci* 

fled,  may  take  place  at  will 1806 

when  time  is  fixed  for  its  duration,  may 

take  place  upon  just  cause  shewn 1806 

effects  of  as  between  partners 1807-1806 

as  regards  creditors 1800-1000 

of  sale,  latent  defects  in  one  of  several  things  may  be  a 

cause  for 1525 

non-payment  of  price  in  case  of  immoveables, 

not  a  ground  for 1538 

in  case  of  stipulation  of  rights  of  redemption . .  1537 
buyer  may  always  pay  price  before  the  judg- 
ment of  dissolution  is  rendered 1538 

obligations  of  seller  in  cases  of. 1530 

buyer  in  cases  of 1540 

an  action  for  dissolution  is  a  waiver  of  right  to 

recover  purchase  money 1541 

**      but  a  demand  of  price  is  not  a  waiver  of  right 

of  dissolution 1542 

**  in  case  of  moveables  right  of  dissolution  can 
only  be  exercised  whilst  goods  are  in  posses- 
sion of  buyer 1543 

and  in  case  of  insolvency,  within  15  days  after 

the  delivery 1543 

abandoned  lands,  recovery  of  possession  of  by 

seller 1561a 

of  gifts  :  Vide  Gifts,  revocation  of 811  et  seq, 

DISTANCE,  and  intermediate  works  required  for  certain  structures. . .     532 

DISTRIBUTION,  of  statutes 4,  5 

property  of  debtor  is  common  pledge  of  creditors . . .  1081 
DISTURBANCE,  or  just  cause  to  fear  it,  authorizes  buyer  to  delay 

payment 1535 

by  trespass  of  third  party,  lessor  not  responsible  for  1616 

DITCHES,  when  common  or  presumed  so 523  et  seq. 

common,  are  kept  at  common  expense 526 

DIVISIBILITY,  when  obligations  are  divisible 1121 

effects  of  as  between  creditors  and  debtors  and  their 

heirs 1122 

when  certain  heirs  must  perform  the  obligation  as  if 

it  were  indivisible 1123 

damages  arising  from  breach  of  an  indivisible  obliga- 
tion are  divisible 1128 

Vide  Indivisibility. 
DIVISION,  benefit  of  cannot  be  claimed  as  against  creditor  by  any 

joint  and  several  debtor 1107 

effect  of  creditor  consenting  to  division  of  a  debt  1114 

or  receiving  share  of  one  of  his  co-debtors  so  specified  in 

the  receipt 1115 

and  of  receiving  arrears  or  interest  separately  and  without 

reserve  from  one  of  his  co-debtors 1116 

takes  place  of  right  among  co-debtors  of  their  joint  and 
several  obligation 1117 
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Arts. 
DIVISION,  effect  of  a  co-debtor  paying  in  full  being  subrogated  in 

rigbts  of  original  creditor 1118 

effect  of  insolvency  of  one  of  the  co-debtors 1119 

wben  joint  and  several  obligation  is  for  the  benefit  of  one 
only  of  co-debtors,  he  is  liable  for  the  whole  towards  his 

co-debtors 1120 

DOCUMENTS  :  Vide  Acts,  Writings. 
DOGS  VICIOUS,  Vol.  II,  p.  600. 
DOMAIN,  public :  Fute  Crown. 
DOMESTICS:  Ficte  Servants. 

DOMICILE,  law  of 9— as  to  its  effects  on  civil  rights  of  persons 6 

is  established  by  six  months  residence  for  purposes  of 

marriage 63 

of  a  person,  is  for  civil  purposes,  where  he  has  his  principal 

establishment 79 

how  change  of  is  effected 80 

how  proof  of  intention  to  effect  change  is  established 81 

person  holding  temporary  office  retains  his  former  domi- 
cile        82 

of  married  women,  unemancipated  minors  and  interdicted 

persons 83 

of  majors  working  continuously  for  others 84 

effect  of  election  of,  in  deeds 85 

DONATIONS  :  Vide  Gifts. 

DON  MUTUEL,  between  consorts,  abolished 1285 

DONEE,  becoming  an  heir  must  return  gifts  into  the  mass 712 

effect  of  registration,  as  between  two  donees  of  the  same  im- 
moveable    2008 

DONOR:  Fute  Gifts. 

DOVE-COT,  ownership  of  pigeons  going  into  another  person^s 428 

DOWAGER  :  Vide  DowBR 1453  et  seq. 

DOWER,  of  wife  and  of  children,  is  either  legal  or  conventional 1426 

legal  results  from  mere  act  of  marriage  in  the  absence  of  sti- 
pulation   1427,  ^431 

conventional  is  that  specially  agreed  on 1428 

and  must  be  registered 1448,  2116 

lawful  to  stipulate,  wife  and  children  may  take  either  one  or 

the  other 1420 

such  option  exercised  by  wife  binds  the  children 1430 

lawful  to  stipulate  for  no  dower 1431 

is  not  subject  to  formalities  of  gifts 1432 

conventional  accrues  from  date  of  contract  of  marriage  and 

customary  from  date  of  its  celebration 1433 

of  what  customary  dower  consists 1434 

mobilized  immoveables  and  certain  moveables  immobilized 

are  not  subject  to 1435 

customary  dower  resulting  from  a  second  marriage  and  any 

subsequent  marriage 1436 

of  what  conventional  dower  may  consist 1437 

conventional  dower  is  taken  from  the  private  property  of 

husband 1440 

is  a  right  of  survivorship,  but  may  open  otherwise 1438 
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Art& 
DOWER,  wife  obtains  enjoyment  immediately  on  its  opening  and 

children  only  after  her  death 1430 

wife  and  children  are  seized  of  their  rights  without  necessity 

of  judicial  demand * 1441 

is  a  real  right  and  is  governed  by  the  law  of  the  place  where 

immoveables  are  situated 1442 

effect  of  alienation  or  charges  on  property  subject  to 1443 

may  be  renounced  by  wife  who  is  of  age 1444 

effects  of  such  renunciation 1445 

of  children,  how  renounceable 1446 

effect  of  sales  under^xecution  of  immoveables  subject  to ... .  1447 

is  subject  to  registration 1448,  2116 

but  not  to  prescription  by  purchaser  of  the  immoveable,  so 

long  as  dower  is  not  open 1440 

conventional  of  wife  is  not  incompatible  with  a  gift  of  usu- 
fruct by  husband 1450 

when  it  consists  of  money,  wife  has  all  rights  of  other 

creditors  of  the  succession 1461 

and  when  of  a  certain  portion  of  property  a  partition  must 

be  made 14S2 

dowager's  rights  are  like  other  usufructuaries 1463 

she  enjoys  them  on  taking  oath  to  restore  the  dower  but  if 

she  re-marries  must  g^ve  security 1454 

effect  of  failing  to  do  so 1466 

she  must  maintain  leases  lawfully  made 1466 

but  leases  made  by  her,  expire  with  her  tenure 1467 

she  is  liable  for  all  charges,  ordinary  and  extraordinary 1468 

and  for  the  lesser  repairs »-. 1460 

she  takes  things  in  condition  they  are  at  opening 1460 

her  obligations  when  additions  have  been  made  to  the  thing 

subject  to  dower 1461 

how  terminated 1462 

wife  is  deprived  of  by  reason  of  adultery  or  of  desertion — 

when  action  must  be  brought 1463 

also  by  the  abuse  of  her  enjoyment 1464 

forfeiture  or  renunciation  of  by  wife  results  in  children 

taking  the  property 1465 

children  entitled  to,  are  those  born  of  marriage  for  which  it 

was  constituted 1466 

child  assuming  quality  of  heir  is  not  entitled  to 1467 

must  return  benefits  received  or  take  less  dower 1468 

liability  for  debts  of  father 1460 

consisting  of  money  is  "  moveable  " 1470 

how  divided  amongst  children 1471 

DOWRY,  separation  from  bed  and  board  gives  wife  right  to  obtain 

restitution  of 208 

wife  of  institute  has  no  subsidiary  recourse  against  the  pro- 
perty of  substitutions  for  securing  her 064 

DRUNKARDS,  habitual  may  be  interdicted 338a 

by  whom  and  how  demand  for  interdiction  is  made. .    3d6b 

who  are  deemed 338c 

proceedings  on  petition  for  interdiction 333d  to  338h 
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Arts. 
DRUNKARDS,  when  drunkard  may  be  confined 336i  to  3301 

how  interdiction  may  be  removed 336n 

wife  or  son  may  be  curator  to 836o 

penalty  for  selling  liquor  to— Vol.  11,  p.  578. 

DRUNKENNESS,  persons  suffering  from  a  temporary  derangement 

of  intellect  arising  from,  are  unable  to  give  a  valid 

consent  in  contracts 086 

DUEL,  civil  responsibility  for  damages  caused  by 1066 

EARNEST,  giving  of,  in  cases  of  sale ^477 

EAVES,  of  roofs,  how  constructed 590 

EDICTS,  and  ordinances,  copies  of,  when  authentic 1207 

EJECTMENT,  when  lessor  has  right  ot 1624  §  2 

ELECTED  DOMICILE,  by  parties  to  a  deed,  effect  of 85 

EMANCIPATION,  only  modifies  condition  of  a  minor 247 

every  minor  is  emancipated  by  marriage 314 

how  an  unmarried  minor  may  obtain 315,  316 

necessitates  appointment  of  a  curator 317 

effects  of 310  to  322 

presumed  for  purposes  of  trading 323 

EMPHYTEUSIS,  what  is 567 

duration  of 568 

effects  of  and  who  may  constitute  it 560 

rights  of  lessee  as  to  alienation,  ftc 570 

immoveables  held  under,  may  be  seized 571 

lessee  may  bring  possessory  action 572 

obligations  of  lessor 573 

obligations  of  lessee 574  to  578 

not  subject  to  tacit  renewal 570 

how  terminated 570 

when  lessee  may  abandon 580 

lessee  must  restore  in  good  condition 581 

as  to  improvements  made  by  lessee 582 

debtor  must  furnish  new  title  after  20  years  from 

date  of  old  title 2240 

prescription  of  rents  in 2250 

rents  arising  from,  are  immoveable 388 

ENCLOSED  PROPERTY,  owner  of  may  claim  a  way  on  that  of  his 

neighbour 540 

ENDORSEMENT,  of  BUla  of  Lading :  Vide  Affreightment 2421 

ot  Bills  of  ExcJiange:  Fi<2e  Bills  OF  Exchange  .. .  2286 

ENGLAND,  laws  of,  apply  as  to  evidence  in  commercial  matters  when 

code  is  silent 1206 

and  in  matters  relating  to  Bills  of  Exchange 2340 

and  in  the  investigation  of  facts  relating  to  the  same 2341 

and  in  matters  before  Vice  Admiralty  Courts, 2888 

ENJOYMENT,  of  civil  rights 18  et  seq. 

in  ownership 406  et  seq. 

in  usufruct 447  et  seq. 

in  use  and  habitation 487  et  seq. 

ERASURES,  in  acts  of  civil  status,  how  acknowledged 46 

ERROR,  is  a  cause  of  nullity  in  contracts 901 

in  what  cases 002 
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Arts. 
ERROR,  may  be  a  cause  for  annulling  marriage 148 

of  law  not  a  cause  for  annulling  transactions 1921 

of  calculation  in  transaction  may  be  reformed 1926 

he  who  receives  what  is  not  due  to  him,  by  error,  is  bound  to 

restore  it 1047 

he  who  pays  a  debt  no  longer  due,  by  error,  may  recover  it. .  1048 

of  fact,  is  a  ground  of  revocation  in  a  judicial  admission 1246 

ERRORS,  rectifications  of  in  acts  and  registers  of  civil  status 75  et  seq. 

ESCHEATS,  to  the  Crown,  prescription  of :  Vide  Crown 2216 

ESTIMATE  AND  CONTRACT,  Work  by  :  Vide  Work 1683  et  seq, 

EVENT,  fortuitous  :  Vide  Fortuitous  Event. 

EVICTION,  in  cases  of  successions 748 

warranty  against  in  sale 1508  et  seq. 

fear  of,  a  cause  for  delay  of  payment 1535 

of  party  acquiring  property  in  cases  of  sales  and  expro- 
priations, does  not  lie 1500 

in  contract  of  exchange 1508 

in  partnership  property 1830 

EVIDENCE:   Tide  Proof 1243etseq. 

EXCEPTIONS,  which  may  be  pleaded  by  a  joint  and  several  debtor 

when  sued 1112 

(in  hypothecary  action)  of  discussion 2066 

of  warranty 2068 

of  subrogation 207O 

resulting  from  expenditure..  2072 
**  **        a  privileged 

claim  or  prior  hypothec 2073 

EXCHANGE,  bill  of :  Vide  Bills  op  Exchanob 2279  et  seq. 

EXCHANGE,  what  is  the  contract  of 1506 

effect  of  one  of  the  parties  thereto  not  being  the  owner 

of  the  thing  exchanged 1507, 1508 

rules  of  sale  applicable  to  contract  of . .  1600 

EXCLUSION,  from  tutorship 282  et  seq. 

from  successions,  can  only  be  effected  by  an  act  clothed 

with  the  formalities  of  a  will 890 

EXCLUSION  OF  COMMUNITY,  does  not  give  wife  the  right  to  admi- 
nister her  property 1416 

but  husband  retains  administration .  1417 
other  particulars  regarding. .  1416  to  1421 
EXECUTORS,  a  testator  may  name  one  or  more,  and  provide  for  their 

replacement 005 

who  may  and  who  may  not  be 005  to  000 

nobody  can  be  compelled  to  accept  office  of  ;  duties  of 

are  gratuitous  and  they  are  not  bound  of  be  sworn . . .    010 
who  have  accepted  office  cannot  renounce  it  without 

judicial  authorization Oil 

when  several  are  appointed  and  some  only  accept  or 

survive  testator 912 

powers  and  liabilities  of  joint  executors 913 

expenses  of  are  borne  by  the  succession 914 

may  perform  conservatory  acts  before  probate  of  will,  915, 919 
testator  may  limit  obligations  of 916 


« 
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Arts. 
EXECUTORS,  may  be  removed  by  the  Court  for  cause 917 

are  seized  as  legal  depositaries  and  seizin  lasts  for  a  year 

and  a  day  and  must  render  one  account 918 

must  cause  an  inventory  to  be  made 919 

powers  of  do  not  pass  to  their  heirs 920 

testator  may  extend  the  powers  and  seizin  of 921 

testator  may  provide  for  replacement  of 923 

when  judge  or  Court  may  replace  them 9W 

investment  of  moneys  by 981o  et  seq. 

Vide  Administrator,  Testator,  Willh. 

EXEMPTION,  from  tutorship,  causes  resulting  in 272  et  seq. 

EXPENDITURES  :  Vide  Improvements. 

EXPENSES,  funeral,  privilege  for 1994,  2002,  2009 

"        a  memorial  of  must  be  registered 2107 

of  last  illness,  privilege  for 2003,  2009 

••  **       a  memorial  of  must  be  registered 2107 

of  tilling  and  sowing  on  immoveables  sold  before  harvest, 

are  privileged 2010 

I  fruits  only  belong  to  proprietor  of  soil,  subject  to  pay- 

'  ments  of  expenses  of  tilling  and  sowing  done  by  a  third 

party 410 

lying  in,  are  prescribed  by  two  years 2281  §  1 

in  the  quasi-contract  iiegotiorum  gestio 1046 

"  **        condictio  indibitl 1052 

in  cases  of  loan 1770 

deposit 1812 

of  delivery  in  sale  are  at  the  charge  of  seller 1495 

EXPERTS,  make  valuation  of  immoveables  in  cases  of  partition  in 

successions 69(5 

and  in  cases  of  provisional  possession    of  property    of 

absentees 97 

EXPROPRIATION,  of  immoveable  property  for  public  purposes 1589 

no  one  <jan  be  compelled  to  give  up  his  pixiperty 

except  in  cases  of 407 

party  acquiring  property  for  such  purposes  can- 
not be  evicted 1590 

EXTINCTION,  of  obligations 1138 

of  suretyship 1956  et  seq. 

of  privileges  and  hypothecs 2081 

of  mandate 1755 

EXTRACTS,  from  civil  registers,  when  authentic 50 

"     originals  of  certain  authentic  instruments 1216 

FACTORS,  who  are 1738 

liability  of  factors  whose  principal  resides  abroad 1738 

power  to  sell  goods 1739 

when  deemed  owners  of  good  for  certain  purposes 17  iO 

general  provisions  regarding 1736  et  seq. 

FA  ITH  goody  is  always  presumed 2202 

of  a  possessor,  when  it  ceases 412 

improvements  made  by  a  possessor  in 417 

ixid,  must  be  proved  by  he  who  alleges  it 2202 

**    improvements  made  bv  a  possessor  in 417,  418 

5:^ 
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Arts. 
FALSE,  authentic  writings  may  be  attacked  and  set  aside  as 1211 

FAMILY,  meaning  of  the  term 979 

FAMILY  COUNCIL,  who  may  demand 250 

who  should  be  summoned  to  attend 251  et  seq. 

FAMILY  PAPERS,  and  registers,  of  what  they  make  proof,  when  and 

against  whom 1227 

**  constitute  a  commencement  of 
proof  in  writing  in  matters  of  le- 
gitimation      233 

and  in  actions  to  establish  paternity    241 

FARM  :  Vide  Lease  of  farms  and  rural  estate 1646  et  seq. 

FARMER,  on  shares  cannot  sublet  or  assign 1646 

FATHER,  authority  of :  Vide  Paternal  Authority 

is  responsible  for  damage  caused  by  minor  children 1054 

FEAR,  is  a  cause  of  nullity  in  contracts 991 

whether  produced  by  other  party  to  contract  or  by  any  other 

person 9W 

must  be  a  reasonable  and  present  fear  of  serious  injury 906 

may  be  fear  for  himself  or  his  wife,  children  or  others 906 

more  reverential  fear  of  ascendants  will  not  invalidate 907 

nor  will  fear  of  a  legal  restraint,  usually 998 

a  contract  to  rescue  a  kinsman  from  peril  is  valid 999 

not  absolute  cause  of  nullity,  but  gives  rise  to  right  to  annul . . .  1000 

FEAR  OF  EVICTION  :  Vide  Eviction 1535 

FEES,  of  Registrara,— Vol.  II,  p.  645. 

FENCES,  and  fence  walls  separating  properties 520 

FEUDAL,  rights  and  duties,  abolition  of— Vol.  II,  p.  580  et  seq. 

FIDEI  COMMISSUM  :  Vide  Substitutions 925  et  seq. 

FIDUCIARY,  testator  may  name  legatees  who  shall  be  merely 889 

FILIATION,  of  chiMre7i  xcho  are  legitimate  or  conceived  during  mar- 
riage, 

when  a  child  is  deemed  legitimate 218 

when  a  father  and  heirs  may  and  may  not  disown  such  a 

child 219  et  seq. 

when  a  child  is  deemed  illegitimate 221,    227 

is  proved  by  acts  of  birth 228 

or  by  uninterrupted  possession  of  status 229 

how  such  possession  is  established 230 

no  one  can  claim  a  status  contrary  to 231 

proof  of  may  be  made  by  evidence  when  there  is  a  com- 
mencement of  proof  in  writing 232 

what  g^ves  rise  to  this  commencement 233 

how  proof  to  the  contrary  may  be  made 234 

action  of  child  to  establish  his  status  as  imprescriptible . .     235 

when  heirs  of  such  child  may  bring  action 236 

FINAL,  judgment  {chose  Jug^e,  res  adjudicata)  what  is  effect  of 1241 

FINES  :  Vide  Penalties. 

FIRE,  presumed  to  be  caused  by  fault  of  lessee  as  against  lessor 1629 

but  not  in  favor  of  neighbouring  proprietor 1630 

liability  for  damages  when  then  are  several  lessees 1631 

FIRE  INSURANCE  :  Vide  Insurance  against  Fire. 

FISH,  become  property  of  those  into  whose  pond  they  go 428 
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Arts. 
FISHERMEN,  hiring  of  and  recovery  of  their  wages,  Vol.  II,  p.  623. 

FISHING,  right  of,  how  governed 587 

FLOCKS,  liability  of  usufruct  for  losses  in 478 

FOOT-ROADS,  along  banks  of  navigable  rivers  are  servitudes  esta- 
blished by  law 507 

FORCE  MAJEURE,  produces  a  "  fortuitous  event  " 17  §  24 

FOREIGNER:  Tide  Alien. 

FORFEITURE,  of  property  to  Crown  of  persons  civilly  dead 35 

of  right  of  redemption  in  sale 1549  et  seq. 

FORTIFICATIONS,  belong  to  the  Crown 403 

FORTRESSES,  gates,  walls,  ditches,  &c.,  of,  belong  to  Crown 402 

FORTUITOUS  EVENT,  definition  of 17  §  24 

receiver  of  a  thing  not  due  who  is  in  bad 

faith,  is  liable  for  loss  by 1(^ 

obligation  to  deliver  ceases  when  thing    is 

destroyed  by 1200 

debtor  is  not  liable  for  damages  for  inexecu- 

tion  of  obligation  arising  from 1072 

a  cause  of  extinguishing  obligations 1202 

a  yearly  lessee   discharged  from  rent  when 

harvest  is  destroyed  by 1660 

when  borrower  is  responsible  for  loss  by 1767 

FOUND  :  Vide  Things  pound 693 

FRAUD,  is  a  cause  of  nullity  in  contracts 991,  993 

is  never  presumed 993 

nullity  is  not  absolute,  but  only  gives  rise  to  action  to  annul.  1000 
of  the  avoidance  of  contracts  made  in  fraud  of  creditors  1032  et  seq. 

effect  of  with  regard  to  subsequent  creditors 10^ 

suit  must  be  brought  within  one  year 1040 

Vide  Third  Parties. 

FREE  AND  CLEAR,  (clause  of)  in  marriage  covenants 1397,  1399 

right  of  wife  to  take  back  f i-ee  and  clear  what  she 

brought  into  the  community 1400 

FREIGHT  :  Vide  Affreightment. 

FRUITS,  unplucked,  are  immoveables 378 

belong  to  proprietor  by  right  of  accession 409 

subject  to  payment  of  ploughing,  tilling,  &c 410 

are  acquired  by  possessor  in  good  faith 411 

usufructuary  has  a  right  to  enjoy 447,  450 

natural  and  industrial,  definition  of 448 

civil,  definition  of 449 

they  are  acquired  from  day  to  day 451 

right  of  use  of  land  entitles  the  possessor  to  use  of  fruits  for 

himself  and  family 498 

of  immoveable  given  in  pledge  are  imputed  first  in  payment 

of    interest 1967 

an  heir  excluded  for  un worthiness,  must  return 612 

FUNERAL  EXPENSES  :  Vide  Expenses  Funeral. 

FURNITURE,  what  the  word  comprises 396 

GAMING  CONTRACTS,  no  right  of  action  for  recovery  of  money 

claimed  under 1927 

exception  in  favor  of  races  and  games 1928 
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Arts. 
GAMING  POLICIES,  are  iUegal 2480 

GAOL,  burial  of  persons  dying  in  must  be  authorized  by  coroner  or 

other  oflficer 00 

GENDER,  masculine,  includes  both  sexes 17  §  0 

GENERAL  AVERAGE  :  Vide  Insurance  Marine. 

GENERAL  PARTNERS,  in  limited  partnerships  or  partnership  e?i 

com  niandiie 1872 

ai'e  jointly  and  severally  responsible 1873 

can  alone  sign  for  or  transact  business  of  part- 
nership    1874 

names  must  appear  in  certificate  of  partner- 
ship   1875 

change  of,  dissolves  the  i>artnership 1879 

name  of  one  or  more  must  be  used  in  the 

j>artnership  name 1880 

suits    in    relation    to   partnership  may   be 

brought  by  and  against  them 1881 

must  account  to  each  other  and  to  the  spe- 
cial partners 1885 

GENERATIONS,  proximity  of  relationship  is  determined  by  the  nimi- 

ber  of 616 

how  comput(»d  in  the  direct  line 617 

n  nd  in  the  collateral  line 618 

GIVING  IN  PAYMENT,  is  equivalent  to  sale 1502 

GIFT,  what  is  comprised  in  **  gift  of  a  house  with  all  that  it  contains'*    308 

GIFTS,  to  be  valid  must  be  inter  vivos  or  by  will 754 

in  contracts  of  marriage  partake  of  gifts  inter  vivos  and  of 

wills 757,  781,  830 

made  to  take  effect  only  after  death,  when  null 758 

inter  vivon,  what  are  and  acceptance  of 755 

general  rule  regarding  capacity  to  make  and  ac- 
quire by 750 

may  be  conditional 760 

general  rule  as  to  capacity  to  make 761 

when  made  during  mortal  illness 762 

by  minors,  tutors,  wives,  corporations,  etc 763 

in  ca«e  of  second  marriage 764 

general  rule  as  to  persons  capable  of  acquiring  by . .     765 

corporations  may  acquire  by 766 

*'  to  tutoi's,  curators  and  ascendants 767 

**  to  concubines  and  adulterine  children 768 

to  priests,  doctors  and  advocates 760 

*'  between  consorts  prohibited 770,  1285 

as  to  what  time  caiiacity  to  give  or  receive  is  to  be 

considered 771 

to  children  to  Ik*  born  of  an  intended  marriage 772 

of  property  of  another 773 

in  onerous  form,  in  favor  of  persons  incapable  of 

receiving,  are  void 774 

legitim  cannot  be  claimed  by  children  in    conse- 
quence of 775 

Fonn  of 776 
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Arts. 

GIFTS,  inter  vivos.  Form  of,  donor  must  dive^  himself  of  ownership 

of  thing  given 777 

**            present  property  only  can  be  given,  save  in  con- 
tracts of  marriage 778 

*'            I'esolutory  condition  in 779 

**            are  universal,  by  general  title  or  particular  title 780 

**  abandonment  of  partition  of  present  property  is 

considered  as 781 

''            stipulations  and  conditions  in 782 

'*            revocable  at  mere  will  of  donor,  are  void 783 

"            subject  to  payment  of  debts 784 

"            causes  of  nullity  in 785 

"            proof  of  nature  and  quantity  of 786 

**             Acceptance  of,  requisite 787 

•'                        "             how  effected 788 

"                        "              by  minors,  interdicts,  etc 780 

**              for  children  to  be  born 790 

**                        "              when  must  be  effected 791 

relief  from  acceptance  or  rejection . .  792 
may   take    place   without   donee's 

presence 793 

cannot  be  made  by  heirs  of  donee. . .  794 
Effect  of  divest  the  donor  and  vest  the  donee  with 

the  ownership,  without  delivery 795 

"                   **       as  to  obligation  of  warranty 796 

**  "       liability  of  universal  or  general  donee  for 

debts  of  donor 797  to  801 

**  **       right  of  creditors  of  donor  to  separation 

of  his  property  from  that  of  donee 802 

**  "        insolvency  of  donor  gives  creditors  right 

to  demand  revocation 803 

**  Registration  of   takes   the    place  of  inscription  ; 

where  must  be  made 801,  800 

effect  of 805 

**  **  compulsory,    but    neither   donor 

nor  donee  can  plead  want  of 806 

**  **  usually  not  requisite  in  gifts  made 

in  direct  line  by    contracrt   of 

marriage 807 

**  **  nor  of  moveables  when  followed 

by  delivery  and  public  posses- 
sion    808 

**                         **                 who  is  responsible  for  want  of . . .  810 

»*            Revocation  of  causes  of 811 

**  •*  birth  of  children  to  donor  not  a  cause 

of 812 

"                       •*             where  ingratitude  is 813 

**                       '*             when  demand  of  must  be  made 814 

•*  ♦«  effect  of  as  to  hypothecs 815, 816 

**  By  cmitract  of  marriage,  partake  of  character  of 

gifts  and  wills.  757,  781,  830 

••                      **                      "          general  rule  regarding. .  817 
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ArU. 
GIFTS,  inter  vivos.  By  contract  of  mai^riage  who  may  make  and  of 

what  they   may   con- 
sist    818  to  820 

**  **  "  are  subject  to  acceptance    821 

"  "  **  and     to    the     marriage 

taking  place 822 

•*  "  **  cannot  be  revoked,  unless 

so  stipulated 823 

"  **  **  may  be  made  revocable 

at  mere  will  of  donor.    824 
**  **  **  to  what  debts   may  be 

made  subject 8^ 

"  *•  **  how  donee  may  free  him- 

self  from  liability    to 
pay  these  debts..  826  to  828 
**  **  "  as      to      representation 

taking  place 829 

"  *  **  in       contemplation       of 

death,  how  expressed.     890 

GOOD  FAITH,  is  always  presumed 2202 

when  a  possessor  is  presumed  to  be  in  and  when  he 

ceases  so  to  be 412 

its  effect  as  regards  improvements  on  another  person's 

pi*operty 417 

of  subsequent  purchasers,  in  prescription 2253 

GOOD  MORALS,  conditions  inconsistent  with,  render  obligations  void  1080 

GOVERNOR,  definition  of  the  word 17  §  3 

GOVERNOR  GENERAL,  definition  of  the  word 17  §  3 

GOVERNOR  IN  COUNCIL,  definition  of  the  term 17  §  4 

GRANDCHILDREN,  meaning  of  the  word 980 

GRANTS,  original  are  exempt  from  formality  of  i^egistration 2084  §  2 

GRASS,  upon  the  beaches  of  the  St  Lawrence 591 

proprietor  of  lands  bordering   on  SouthShore  of  St  Lawrence 
may  cut  and  cure.— Vol.  11,  p.  503. 

GRATES,  repairs  to,  are  deemed  tenant's  repairs 1035 

GREATER  REPAIRS,  what  constitute 409 

liability  for  in  cases  of  usufruct 468 

GROUND:  Firfc  Land. 

GUARDIAN  :  Vkle  Curator,  Sequestrator,  Tutor. 

HABITATION,  rijhta  ofu«e  and,  are  immoveable 381 

defined   487 

is  established  only  by  will  of  man 
and  ceases  in  same  manner  as  usu- 
fruct       488 

**  necessitates  giving  of  security  and 

making  of  inventory 480 

'*  must  be  exercised  with  the  care  of  a 

prudent  administrator 400 

are  governed  by  title  creating  it 401 

how  governed  when  title  is  silent. . .     402 

to  404,  406 
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•  Arts. 

HABITATION,  righta  of  use  and,  extend  to  family,  even  if  the  rights 

were  given  to  a  person  only  subse- 
quently married 405 

cannot  he  assigned  nor  leased 407 

how  costs  of  cultivation  and  repairs 

are  borne 406 

HABITUAL  DRUNKARDS  :  Vide  Drunkards  Habitual. 

HARBOURS,  are  dependencies  of  Crown  domain 400 

HARVEST,  loss  of,  may  give  rise  to  reduction  of  rent 1650  to  1652 

tithes  carry  a  privilege  upon 1635 

privilege  upon  for  expenses  of  tilling,  etc 2010 

HEARTHS,  regulations  concerning  construction  of 532  §  4 

repairs  to,  are  deemed  to  be  tenant*s  rei>air8 1635 

HEDGES,  rules  regarding 520,  530 

HEIR,  definition  of  the  term 607 

is  seized  by  law  of  successions 607 

not  bound  to  accept  successions 641 

may  accept  purely  and  simply  or  under  benefit  of  inventory . , .    642 

who  renounces  a  succession  deemed  never  to  have  been  heir 652 

but  may  accept  so  long  as  it  has  not  been  accepted  by  another.    657 

effect  of  abstraction  or  concealment  of  property  by 650 

payment  of  debts  by 735  et  seq. 

appointment  of  allowed  in  contracts  of  maiTiage 830 

payments  made  to  ostensible  her,  are  valid 870 

beneficiai'y,  how  quality  of  is  acquired 660  et  seq. 

three  months  delay  allowed  to  make  inventory 664 

but  may  sell  perishable  articles 665 

position  during  this  delay 666 

may  demand  a  still  longer  delay 667 

and  even  after  these  delays  may  make  an  inventory 

and  become  beneficiary 660 

is  forfeited  by  concealment 670 

effect  of  benefit  of  inventory 671 

obligations  and  administration  of .*. .  672  to  676 

renunciation  of  quality  of 677,  678 

obligations  towards  creditors 670,  680 

account  to  be  rendered  by 681,  682 

is  not  excluded  by  one  who  offers  to  accept  uncon- 
ditionally       683 

HEIRS,  of  depositary,  liability  of 1806 

of  widow  in  community,  delays  accorded  to 1340,  1353 

effect  of  some  accepting  and  some  renouncing  community  —  1362 

HERD,  usufruct's  liability  for  loss  of 478 

lease  of  cattle  on  shares 1608 

HIGHWAYS,  roads  and  public  ways  form  part  of  Croiim  domain 400 

disposal  of  things  found  on  public 503 

HIRE :  Vide  Lease  and  Hire. 

HOLDER,  of  real  estate  may  be  sued  hypothecarily 2056,  2058 

and  condemned  to  surrender  it  or  pay  the  hypothec  upon  it  2061 

may  call  in  his  vendor  or  warrantor 2062 

by  dilatory  exception 2063 

and  set  up  all  grounds  of  defence 2064 
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Arta. 
HOLDER,  and  when  not  personally  liable  may  plead  the  exception  of 

discussion 2006 

the  exception  of  warranty 2068 

the  exception  of  subrogation 2D70 

the  exception  resulting  from  expenditures 2072 

and  the  exception  resulting  from  a  privileged  claim  or  a 

prior  hypothec 2073 

cannot  deteriorate  property 2054,  2272  §  5 

effect  of  alienation  by,  after  hypothecary  action  is  brought.  2074 

may  surrender  the  immoveable  before  judgment 2075 

may  be  condemned  personally  to  pay  rents,  issues  and 

profits  since  service  of  process 2076 

effect  of  surrender  by,  on  servitudes  or  real  rights 2078 

effect  of  surrender  on  ownership  of  property 2079 

HOLIDAYS,  what  are 17  §  14 

HOMOLOGATION,  of  proceedings  by  family  council  held  for  appoint- 
ment of  a  tutor 282 

in  cases  of  interdiction 329 

in  cases  of  curatorship 339 

HOSPITALS,  regulations  concerning  burials  in 68 

HOTEL  KEEPERS  :  Vide  Inn  Keepers. 

HOUSE,  an  unemancipated  minor  cannot  leave  his  father's  house  with- 
out his  permission 214 

with  all  it  contains,  what  is  comprised  in  the  gift  or  sale  of. .     308 
boarding  :  VUic  Boarding  House. 

HUNTING,  laws  governing 587 

HUSBAND,  must  be  curator  to  his  interdicted  wife 342 

administers  all  his  wife's  private  property,  etc 1208 

leases  made  of  wife's  property  by  husband  cannot  exceed 

nine  years 1209 

privilege   for   obligations  contracted  for  the  individual 

affairs  of  his  wife 1302 

responsibility  of  for  replacement  of  proceeds  of  sale  of 

wife's  property 1319 

insurance  on  life  of—  Vol.  II,  p.  607  et  seq. 
Vide  Consorts,  C'ommunity,  Wipe. 

HYPOTHEC,  effect  of  partitions  on 731 

on  lands  expropriated  for  purposes  of  public  utility  are 

extinguished 1590 

definition  of  the  word 2016 

is  indivisible  and  extends  over  improvements 2017 

how  created 2018 

is  either  legal,  judicial  or  conventional 2019 

meaning  of  these  terms 2020 

when  it  can  subsist  upon  an  undivided  portion  of  an  im- 
moveable    2021 

moveables  are  not  subject  to 2022 

cannot  be  acquired  upon  insolvent's  property  or  that  of 
traders  within  30  days  previous  to  their  bankruptcy . . .  2023 

Legal,  definition  of 2020 

what  property  affected  by 2025 

necessity  for  registration 2026 
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Arts. 
HYPOTHEC,  Legal,  special  provisions  regarding  those  created  before 

31  December  1841  and  Ist  September  1860. .  2027,  2028 
'*     of  married  women,  for  claims  against  their  hus- 
bands     2020 

of  minors  and  interdicts  against  tutors  and  cura- 
tors   2030,  2081 

only  affects  immoveables  specified  in  act  of  tutor- 
ship and  curatorship 2120 

•*     of  the  Crown 2082 

necessity  for  registration  of 2121 

of  Mutual  Insurance  Companies 2033 

JvAilcialy  definition  of 2020 

"  from  what  it  results,  carries  interest  and  costs  2084 

**  special  provisions  regarding  those  acquired 

before  the  31  December  1841,  and  between 
that  date  and  the  1st  September  1800.  2035,  2086 

Conventimial,  definition  of 2020 

**  by  whom  can  be  granted 2087 

!  *•  in  cases  of  qualified  ownership 2038 

I  "  how  created  on  property  of  minors  and 

interdicts 2080 

**  must  be  in  authentic  form 2040 

"  save  on  lands  held  in  free  and  common  soc- 

cage  and  in  certain  specified  counties . . .  2041 
**  must  specially  describe  the  immoveable . .  2042 

"  upon  property  to  which  debtor  has  an 

insufficient  title 2W3 

**  must  be  for  a  sum  certain 2044 

**  may  be  granted  for  any  obligation 2046 

**  created  by   will  are  governed    by  same 

rules  as 2046 

Ranking  of,  according  to  date  or  or-der  of  registration . .  2047 

when  preference  is  ceded 2048 

**     upon  more  than  one  immoveable 2049 

creditors  of  the  vendor 2050 

**         whose  claims  are  suspended 2051 

persons  subrogated  in  right  of  creditor 2052 

Effects  of,  debtor  still  enjoys  the  property 2053 

*'  but  cannot  deteriorate  it 2054 

effect  of  so  doing 2055,  2272  §  5 

**  creditors  can  follow  it  into  whatever  hands  it 

passes  and  cause  it  to  be  judicially  sold 2056 

creditors  can  take  hypothecary  action 2057 

and  action  to  interrupt  prescription.  2057,2224,  2230 
HYPOTHECS        **  attaching  to  ancient  debt  do  not  continue  when 

there  has  been  novation  thereof 1176 

*'  nor,   when  novation  has  been  effected,   can 

they  be  transferred  to  pi*operty  of  the  new 

debtor 1177 

HYPOTHECARY  ACTION  :  Vide  Action  Hypothecary. 
HYPOTHECATION,  of  vessels  :  Vide  Merchant  Shipping 2374 

ILLEGITIMATE,  children  :  Vide  Child. 

54 
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1.   ..  Arts. 

IMBECILITY,  habitual,  is  a  cause  of  interdiction 325 

IMMOVEABLES,  laws  governing 6 

what  things  are  by  their  nature 376 

when  windmills  and  watermills  are 377 

crops  and  trees  uncut  and  fruits  unplucked  are 378 

moveables  placed  for  a  permanency  on  real  property 

by  the  proprietor  are 379 

when  such  things  are  deemed  permanently  placed. .     380 
rights  of  emphyteusis,  use  and  habitation  and  ser- 
vitudes and  actions  pertaining  to  same  are 381 

certain  moveables  of  which  the  laws  ordain  or  au- 
thorize the  realization  are 382 

things  temporarily  separated  from  a  building,  wall 

or  fence  do  not  cease  to  be 388 

rents  resulting  from  emphyteusis  or  under  seizure.    388 

not  effected  by  registration  made  after  seizure 2091 

belonging  to  a  minor,  alienation  or  hypothecation  of    207 
and  as  to  those  belonging  to  emancipated  minors. . .     322 

belonging  to  a  wife,  husband  cannot  dispose  of 1208 

Vide  Community 1272 

IMPEDIMENTS  TO  MARRIAGE,  in  the  direct  line 124 

in  the  collateral  line 125 

between  uncle  and  niece,  etc 128 

miscellaneous 127 

IMPLEMENTS,  lessee  bound  to  furnish  farm  with 1647 

IMPOSSIBILITY,  of  condition  in  gifts  infer  vivos 760 

of  doing  a  thing  imposed  as  a  condition  in  obliga- 
tions    1080 

of  performing  an  obligation,  extinguishes  it 1200 

but  debtor  must  assign  such  rights  of  indemnity  as 

he  may  possess  to  his  creditor 1201 

effect  of  partial  perfomiance  of 1202 

IMPOTENC Y,  when  a  cause  of  nullity  in  marriage 117 

IMPRESCRIPTIBLE  THINGS  :   Vide  Presctription. 

IMPRISONMENT,  in  civil  cases 2271 

executors  are  not  liable  to  coercive 910 

trustees  are  liable  to 981n 

when  wife  may  bind  herself  to  release  her  husband 

from  '. 1297 

liability  to  of  surety  does  not  pass  to  his  heirs 1937 

IMPROBATION,  of  authentic  writings 1211 

IMPROVEMENTS,  on  property  of  another 417  et  seq. 

right  to  compensation  for  in  hypothecary  actions.  2072 

hypothec  extends  over  all  subsequent 2017 

claims  of  usufructuary  for 462 

claims  of  lessee  for 1640 

as  between  consorts 1304 

in  emphyteusis 582 

IMPRUDENCE,  liability  for  damages  resulting  from 1053 

IMPUTATION,  of  payments,  a  debtor  has  right  to  make 1158 

**  but  cannot  insist    that   it  be  made  on 

interest  in  preference  to  capital 1150 


it 
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Arts. 
IMPUTATION,  of  payments,  when  receipt  made  by  creditor  has  been 

accepted  by  debtor,  imputations  there- 
in indicated  are  final 1160 

how  made  when  no  special  imputation 

has  been  elected 1161 

in  partnership 1843,  1844 

of  fruits  of  immoveable  given  in  pledge.  1967 

INCAPACITY,  as  regards  tutorship 282  et  seq. 

Vide  Capacity  and  Disabilitifs. 

INCESTUOUS  CHILDREN,  gifts  to  are  limited  to  maintenance 768 

INCOMPETENCY,  of  witnesses 1231 

INCOMPETENT  COURT,  demand  brought  before,  does  not  interrupt 

prescription ;       999Pi 

INCORPORATION,  of  joint  stock  companies 1889  et  seq. 

INCORPOREAL  RIGHTS  :  Vide  Rights  Incorporeal. 

INCREASE,  of  animals  are  natural  fruits 448 

INDEMNITY,  a  condition  precedent  to  surrender  of  property  for  pur- 
poses of  public  utility 407 

Vide  Compensation. 

INDETERMINATE,  object  eflPect  of  obligation  concerning 1060 

INDEX,  to  immoveables,  kept  by  registrars 2161 

Governor  may  alter  form  of 2164 

regulations  concerning 2171 

to  registers  of  declarations  of  partnership — Vol.  II,  p.  626. 

INDICATION,  of  payment,  simple,  does  not  effect  novation 1174 

INDIGENT,  relativeSy  obligation  to  support  certain  :  Vide  Mainte- 
nance    166  et  seq. 

INDIVISIBILITY,  of  obligations  :  Vide  Obligations 1124etseq. 

of  judicial  or  extra  judicial  admissions 1243 

pledge  is  indivisible,  although  the  debt  be  divisible  1976 
Vide  Divisibility. 
INDORSEMENT  :  Vide  Bills  of  Exchange  and  Insurance. 

Bottomry  Bonds  are  negotiable  by 2612 

INEBRIETY :  Vide  Drunkenness. 

INEXEC^UTION,  of  obligations,  when  a  cause  for  damages 1065,  1066 

INFANTS,  who  are  not  viable  when  born,  do  not  inherit 60P 

INFERENCES  :  Vide  Presumptions. 

INFLUENCE,  undue,  in  gifts 760 

in  wills 830 

INGRATITUDE,  of  donee,  a  cause  for  revocation  of  gifts 811 

when  donee  is  deemed  guilty  of 813 

INHABITANT,  of  Lower  Canada,  definition  of  term 17  §  21 

even  when  absent  is  governed  by  its  laws 6 

may  be  sued  in  its  courts  for  obligations  contracted 

abroad 27 

INHERITANCE,  what  is  comprised  in  term 500 

INJURIES,  bodily,  prescription  of :  Vide  Prescription 2262  §  2 

**       sustained  by  reason  of  railway 2261 

INJURY,  to  property  :  Vide  Deterioration. 

INN  KEEPERS,  are  responsible  as  depositaries  1814 

when  responsible  for  thefts 1815 

lien  of  for  board  and  lodging 1816a 
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Arts. 
INN  KEEPERS,  as  to  right  to  recover  price  of  liquors  sold  by 1481 

INSANE  PERSONS,  right  to  oppose  marriage  of 141 

opposant  bound  to  apply  for  interdiction  of 142 

interdiction  of 325  et  seq. 

powers  of  curator  over 343 

liability  of  curator  for  acts  of 1054 

cannot  contract,  alienate  or  acquire 759 

but  may  receive  by  will 837 

INSCRIPTION  EN  FAUX,  against  authentic  acts 1211 

INSCRIPTION  of  gifts  in  prothonotary*s  office,  abolished 809 

INSOLVENCY,  (bankruptcy),  meaning  of  term 17  §  23 

effect  of  in  case  of  joint  and  several  obli- 
gations   1118,  1119 

of  debtor  pi*events  his  claiming  benefit 

of  delay 1092 

INSOLVENT  TRADERS,  unpaid  vendors  privilege  on  things  sold....  1908 

hypothecs  granted  by 2023 

INSPECTOR  OF  REGISTRY  OFFICES- Vol.  II,  p.  646. 

INSURANCE,  definition  of 2468 

consideration  for,  is  called  premium,  etc 2460 

when  a  commercial  contract  and  when  not 2470 

mutual,  is  not  commercial 2471 

who  may  effect 2472 

what  may  be  the  object  of 2473 

when  a  pei*son  is  deemed  to  have  an  insurable  interest .  2474 

when  this  interest  must  exist 2475 

may  be  made  against  all  losses 2476 

right  to  effect  re-insurance 2477 

insured  must  give  notice  of  loss 2478 

three  princii>al  kinds  of 2470 

is  usually  witnessed  by  a  policy 2480 

wager  or  gaming  policies  are  illegal 2480 

acceptance  of  application  constitutes 2481 

when  policies  of,  are  transferred 2482 

transfer  of  thing  insured  does  not  transfer  the  policy . .  2483 

representation  and  concealment,  effect  of 2485  to  2489 

warranties,  express  and  implied,  effect  of 2498  to  2491 

Marine,  contents  of  policy  of 2492 

on  what  may  be  made 2498 

on  what  voyages 2494 

risks  usually  covered  by 2496 

commencement  of  risk 2496,  2598 

policies  of,  how  construed 2497 


it 

"         when  made  after  loss  or  arrival 2498 

**         obligation  of  insured 2499 
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premium,  when  payable 2500 

when  premium  is  not  due ^01 

when  proportional  part  of  may  be  recov- 
ered  2502 

representation  and  concealment 2508 

warranties,  general  rules 2504 

of  seaworthiness  requisite 2505 
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Arts. 
INSURANCE,MARiNE,t<7arran^'es  and  that  ship  is  properly  documented  2503 

**         obligations  of  insurer^  to  pay  losses 2507 

**  effect  of  deviation 2508 

**  not  liable  for  losses  caused  by  intrinsic 

defects  in  thing,  etc 2509 

nor  for  barratry 2510 

definition  of  the  word  barratry 2511 

nor  for  petty  averages,  etc 2512 

but  is  sometimes  for  particular  average. .  2513 
may  annul  policy  for  fraud  or  over  valua- 
tion   2514,  2515 

*  *               rules  concerning  several  insurances  against 
the  same  risk 2516  to  2510 

*  *                when  insurance  is  made  separately  on  d  iff  e- 
rent  ships,  effect  of 2520 

**         Losses,  are  either  total  or  partial 2521 

**              **      total  are  either  absolute  or  construct- 
ive   2522 

**  **       what  are  partial  losses 2623 

"  •  **       in  cases  of  collision 2524  to  2526 

what  are  particular  average  losses 2527 

by  salvage , 2528 

in  cases  of  forced  transhipment  2530  to  2532 

under  open  policies,  value  of  ship 2533 

value  of  goods 2534 

how  partial  losses  are  estimated 2535 

claim  for,  how  made 2536 

insured  must  try  to  save  insured  effects  2537 
Abandontnent,  condition  precedent  to  claim 

for  total  loss  and  when  it  may  be  made .  2538 

**  cannot  be  partial  or  conditional 2530 

*'  in  case  of  things  insured  separately 2540 

**  when  must  be  made 2541 

"  waiver  of  right  to  make 2542 

how  made 2643 

"  notice  must  be  explicit 2644 

of  ship  stranded,  when  not  permissible 2545 

of  ship  when  presumed  to  be  lost 2546 

effect  of  and  accept-ance  of 2547 

to  whom  freight  earned  belongs 2648 

when  completed  cannot  be  revoked 2540 

effect  of  insurer  refusing  to  accept 2550 

Average  contHbutUynSf  rules  governing 2561 

general  or  gross  average  losses 2552 

when  lenders  on  bottomry  loans  contrib- 
ute to 2610 

"  jettison,  when  a  cause  for 2553 

what  first  should  be  jettisoned 2564 

what  goods  do  not  contribute  to 2666 

what  goods  are  not  paid  for  if  jettisoned .  2656 
deck  loads  jettisoned  not  paid  for 2667 
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Arts. 
INSURANCE,  Marine,  Avet^age  contributUytiSy  rules  for  estimating 

proportion  of  contribution 2358,  2550 

**                contribution  not  made  for  particular  aver- 
age losses 2560 

**  when  ship  not  saved  l>y  jettison 2561 

and  if  afterwards  lost 2562 

"   .  further  regulations - 2563  to  2567 

INSURANCE,  Fire,  general  rules  concerning 2368 

contents  of  policy  of 2569 

representations  not  contained  in 2570 

interest  recjuisite  to  effect 2571 

implied  warranties  in 2572 

on  effects  indeterminately 2573 

effect  of  alteration  in  use  of  premises 2574 

sum  insured,  no  proof  of  value  of  goods 2575 

effect  of  transfer  of  interest  in  the  object  of 2576 

in  case  of  undivided  property 2577 

liability  of  insurer 2578,  2579 

extends  to  immediate  consequences  of  the  fire. . .  2580 
but  not  to  damages  caused  by  excessive  heat  of 

stove,   etc 2581 

is  not  entitled  to  deduction  or  average 2582 

effect  of  granting  delay  for  renewal  of  premium, 

on  loss  occurring  in  interval 2583 

insui*er  has  right  to  be  subrogated,  on  payment  of 

loss,  in  rights  of  the  assured 2584 

INSURANCE,  Life,  general  rules  governing 2585,  2586 

contents  of  policy 2587 

declarations  regarding  health  and  habits,  effect  of  2588 

when  amount  insiu^ed  may  be  made  payable 2589 

what  constitutes  an  insurable  interest 2500 

policy  of  may  pass  by  will  or  succession 2501 

measure  of  interest,  when  policy  effected  by  cre- 
ditors   * 2502 

death  by  suicide,  duelling  or  hands  of  justice, 

voids  policy 2503 

By  husbdtuls  ami  parents,  in  whose  favor  it  may 

be  made— Vol.  II,  p.  607. 
mode  of  effecting  and  appropriation  of  policy — 

Vol.  II,  p.  007.  *      . 

apportioning  of  insurance  -Vol.  II,  p.  600. 
revocation  of  benefits  conferred — Vol.  II,  p.  610. 
reversion  of  the  policy — Vol.  11,  p.  610. 
application  and  payment  of  policy — Vol.  II,  p.  611. 
application  of  income  from  insurance  money — 

Vol.  II,  p.  612. 
paid  up  policies— Vol.  II,  p.  613. 
application  of  profits  of  policy — Vol.  II,  p.  613. 
loans  upon  security  of  policy — Vol.  II,  p.  614. 
exemption  of  policies  from  attachment — Vol.  II, 

p.  614. 
derivation  of  insurance  money — Vol.  II,  p.  614. 
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Arts. 
INSURANCE,  Life,  frauds  upon  creditors— Vol.  II,  p.  615. 

INSURANCE,  MuTUAx  :   Vicle  Mutual  Insurance. 

INTENTION,  of  parties  in  deeds  how  determined 1013 

INTERDICTION,  imbecility,  insanity  or  madness,  causes  for 325 

prodigality  a  cause  for ^6 

who  has  right  to  demand 327 

before  what  court  must  be  made . . .' 328 

family  council  must  be  called 329 

defendant  must  be  interrogated,  etc 330 

if    demand    rejected,    a    judicial    adviser   may    be 

appointed 331 

power  to  appeal  from  or  revise  judgment 332 

sentence  must  be  inscribed 333 

takes  effect  from  day  of  judgment • 334 

acts  subsequent  to  are  null,  conditionally  334,  986 

and  those  anterior  may  or  may  not  be  null 335,  986 

causes  for  cessation  of 336 

privilege    of    interdicts    in    immoveables    of    their 

curators 2030 

such    immoveables    must    be    described    in    act   of 

curatorship 2120 

of  habitual  drunkards  may  be  gi'anted 336a 

how  demand  is  made  and  before  whom 3366 

who  is  deemed  an  habitual  drunkard 336c 

petition  for,  how  served 336^/ 

family  council  requisite  for 336e 

pei'son  proceeded  against  may  examine  witnesses,  etc    336/ 

proof  is  taken  either  orally  or  in  writing 336f7 

decision  of  judge  is  final  and  without  appeal 336^ 

judgment  may  order  confinement  of  interdict  in  an 

establishment 336j 

or  order  for  confinement  may  be  obtained  afterwards .     336j 

what   particulars   judgment   ordering  confinement 

nuist  contain 336A; 

how  such  order  may  be  suspended 336Z 

rejected  demand  for,  cannot  be  renewed  for  three 

months SSdni 

one  year's  sobriety,  entitles  interdict  to  be  relieved . .    336/1 

wife  or  son  of  interdict  may  be  appointed  curator. .     338o 

proceedings  are  summary 335/7 

name  of  interdict  must  be  inscribed  on  roll SSdq 

INTEREST,  existing  and  actual  re<iuisite  to  bring  an  action  to  annul 

marriage 155 

upon  balance  due  by  tutor  or  by  minor  to  tutor 313 

is  comprised  in  term  **  civil  fruits" 449 

damages  for  non-payment  of  money  consists  of  interest 

only 1077 

l>ears  interest  in  certain  cases 1078 

demand  of  against  one  of  joint  and  several  debtors  causes 

interest  to  run  against  all 1111 

when  buyer  is  obliged  to  pay 1531 

between  consorts 1360,  1366 
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Artfl* 
INTEREST,  rate  of,  upon  loans  by  corporations  and  others 1785 

acquittance  of  principal  debt  is  a  presumption  of  payment 

of  interest 1788 

when  mandatory  is  bound  to  pay 1714 

when  mandator  is  bound  to  pay 1724 

when  partner  is  bound  to  pay 1840 

fruits  of  immoveable,  given  in  pledge,  are  first  imputed  in 

payment  of 1967 

on  debt  given  in  pledge 1974 

upon  bills  of  exchange 2318,  2332,  2338 

registration  of  a  deed  secures  five  years 2122 

what  arrears  of  are  preserved  by  registration 2125 

.    amount  of  must  be  specified  in  registration 2146 

prescription  of 2250 

INTERMEDDLING,  by  heir  in  property  of  successions 650 

by  wife  with  property  of  community 1330,  1348 

INTERMENTS:  Ficte  Burials. 

INTERPOSED,  persons,  gifts  nominally  in  favor  of 774 

INTERPRETATION,  of  laws 12, 13 

of  certain  terms,  expressions  and  enactments ...      17 

of  wills 872 

of  contracts,  when  meaning  of  parties  doubtful. .  1013 
when  a  clause  is  susceptible  of  two  meanings  1014,  1015 

when  doubtful,  according  to  usage 1016 

customary  clauses  in,  are  supplied 1017 

all  clauses  interpreted  one  with  another 1018 

in  doubt  interpreted  against  stipulator 1019 

however  general  terms  may  be,  they  extend  only 

to  things  intended  by  parties 1020 

effect  of  special  provision  for  a  particular  case . . .  1021 

INTERROGATORIES,  on  articulated  fact-s 1246 

to  Defendant  in  application  for  interdiction. . .     830 

INTERRUPTION,  of  prescription  is  either  natural  or  civil 2222 

when  natural  takes  place 2223 

civil  is  effected  by  judicial  demand 2224 

demand  before  incompetent  Court  does  not  effect. .  2225 
nor  if  service  l)e  null,  or  Plaintiff  abandon  his  suits 

or  is  perempted 2226 

renunciation  and  acknowledgment  effect 2227 

as  regards  principal  and  surety 2228 

as  regards  co-debtors,  sureties  and  third  parties 2220 

as  regards  joint  and  several  creditors 2230 

as  regards  heir  when  obligation  is  divisible  and  indi- 
visible respectively 2230 

as  regards  joint  and  several  debtors 2231 

hypothecary  creditor  can  bring  action  to  effect 2057 

INTERVENTION,  by  creditors  in  actions  for  separation  of  property. .  1316 

of  previous  grantor  in  hypothecary  actions 2062 

INTERVERSION,  of  titles,  effect  of  in  regard  to  prescription 2205 

effect  of  as  to  ranking  of  hypothecs 2047 

INVENTORY,  of  property  of  absentees  :    Vide  Absentees 90  et  seq. 

in  community  :  Vide  Community 1323  et  seq. 
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Arts. 
INVENTORY,  in  successions  :  Vide  Successions 660  et  seq. 

of  tutors  :  Vide  Tutors 202  et  seq. 

INVESTMENT,  of  moneys  belonging  to  minors 2W  et  seq. 

of  proceeds  of  property  belonging  to  one  of  the  con- 
sorts exclusively 1303  et  seq. 

responsibility  of  husband  who  fails  to  make 1319 

of  money  belonging  to  other  persons 981o  to  081?' 

IRREVOCABLE,  gifts  made  in  contracts  of  marriage  are 823 

ISLANDS,  formed  in  beds  of  navigable  or  floatable  streams 42i 

and  in  those  not  navigable  or  floatable 425 

formed  by  a  river  or  stream  taking  a  new  course . . . ; 426 

JETTISON,  when  master  may  resort  to 2402 

loss  by,  is  a  general  average  loss 2552 

when  a  contribution  arises  from 2553 

what  must  flnst  be  the  subject  of 2554 

Vide  Insurance,  Marine. 

JOINT  ACQUESTS,  of  community,  what  constitute 1273  et  seq. 

JOINT  AND  SEVERAL  INTEREST,  among  creditors,  its  effect 1100 

debtor  may  pay  any  one  of,  but 
release  gi-anted  by  one,  effects 

only  his  share 1101 

interruption     of     prescription, 
effects  of  as  between. .    .  1102,  2230 

JOINT  AND  SEVERAL  LIABILITY,  of  trustees 08b/i 

when  arises  between  debtors 1103,  1104 

never  presumed 1105 

arises  from  common  offences 1106 

creditor  may  apply  to  any  one  of  debtors  for  payment. . .  1107 

legal  proceedings  against 1108 

responsibility  for  perishing  of  thing  due 1109 

rules  conceniing  interruption  of  prescription 1110  2231 

effect  of  demand  of  interest  against  one  of  debtors 1111 

what  exceptions  debtor  may  plead  when  sued 1112 

effect  of  one  of  the  debtors  becoming  heir  of  creditor 1113 

effect  of  creditor  consenting  to  division  of  debt 1114 

or  receiving  separate  share  of  one  of  co-debtors 1115 

or  share  of  arrears  or  interest 1116 

is  divided  of  right,  between  the  co-debtors  themselves.  1117 
a  co-debtor  paying  in  full  may  recover  from  his  co-del)- 

tors ' 1118 

effect  of  insolvency  of  one  of 1118,  1119 

effect  of  creditor   renouncing  his  joint  and  several   ac- 
tion     1119,  1178 

result  of  matter  having  originally  concerned  but  one  of 

the  co-debtors 1120 

stipulation  of,  does  not  render  an  obligation  indivisible. . .  1125 
surrender  of  original  title  to  one  of  debtors,  avails  his  co- 

debtor-s  118:^ 

effect  of  express  release  to  one  debtor 1181 

of  joint  mandataries 1712 

of  joint  mandatoi's 1726 

amongst  borrowers  in  loan  for  use 1772 

53 
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Arts. 

JOINT  STOCK  COMPANIES  :  Vide  Corporations  and  Partner- 
ship, Joint  Stock. 

JOURNEYMEN,  privilege  of  2006 

JUDGES,  cannot  refuse  to  adjudicate  l^ecause  of  silence  or  obscurity  of 

law 11 

cannot  buy  certain  litigious  rights 1485 

JUDGMENTS,  judicial  hypothec  results  from,  subject  to  registration.  20Si 

upon  what  property 2035,  2096 

only  from  date  of  registration 2121 

JUDICIAL  ADVISER,  may  be  gfiven  when  demand  for  interdiction  is 

rejected 331 

given  to  those  of  weak  intellect  or  inclined  to 

prodigality 340 

formalities  for  appointment  of 350 

powers  of  and  how  removed 351 

JUDICIAL  DEMAND,  interrupts  prescription 222i 

wife  and  children  are  seized  of  their  dower 

without  the  nt^cessity  of 1441 

JUDICIAL  SALE,  privileges  and  hypothecs  Iwcome  extinct  by 2081  §  6 

JURISDIC-TION,  demand  brought  lx*fore  a  Court  of  incompetent,  does 

not  inteiTupt  prescription 2225 

JUROR,  an  alien  cannot  serve  as 20 

KEEPING  :  Vide  Preservation. 

KIND,  in  alienation  for  rent,  the  rent  may  \ye  paid  in ISM 

stipulation  regarding  registration  of 2044 

LATENT  DEFECTS,  in  sale  :  Vide  Warranty 1522  et  seq. 

LAKES,  alluvion  on  lM)rder  of  lakes  which  are  private  property 422 

LANDS,   reclaimed  from  the  sea   are    dependencies   of   the    Crown 

domain 400,  421 

military,  belong  to  ( -rown 403 

ownership  of,  carries  with  it  ownership  of  what  is  above  and 

Ix^low  it 414 

regulations  concerning  ownership  of  buildings  and  planta- 
tions on  land 415  et  seq. 

left  dry  by  iiinning-water  withdrawing 421 

carried  away  by  a  sudden  force 423 

abandoned,  how  seller  may  recover  possession  of 1561a 

LANGUAGES,  differences  between  English  and  French  texts  of  code.  2615 

LAWFUL  CJONSIDERATION,  necessary  in  contracts 084,  089 

when  not  lawful 900 

LAWS,  imperial,  when  deemed  promulgated 1 

provincial,  when  deemed  promulgated 2 

**  effect  of  disallowance  and  within  what  time  may 

be  made : 3 

printing  and  distribution  of 4 

persons  entitled  to  such  distribution 5 

of  Lower  Canada  govern  immoveable  property  therein  and 

persons  being  therein 6 

of  the  domicile  of  owner  govern  moveables 6 

regulating  forms  of  acts  and  deeds  passed  out  of  Lower  Canada.        7 
such  deeds  are  construed  according  to  law  of  the  county  where 
they  were  passed 8 


it 
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Arts. 
LAWS,  when  they  affect  rights  and  prerogatives  of  Crown 9 

of  public  order  and  good  moral  cannot  be  validly  contravened 

by  private  agreement 13 

prohibitive  impute'  nullity 14 

"  shall  "  is  imperative  and  "  may  "  permissive 15 

penalties  for  contravention  of,  how  recovered 16 

of  England  :  VUle  England,  laics  of. 

LEASE  AND  HIRE,  is  either  of  things  or  work  or  both  combined 1600 

of  things,  defined 1601 

of  work,  defined 1602 

Ofthinga,  what  corporeal  things  may  be  hired. .  1605 

incorporeal  things  may  be  hired  1606 

termination  of 1655  et  seq. 

Vkle  Lease,  Lessor,  Lessee,  Repairs 
AND  Privilege. 
Of  Work  :   Vide  Work,  Lease  and  Hire  of  and 
Carriers. 

LEASE,  emancipated  minor  can  only  grant  for  nine  years 319 

husband  alone  cannot  grant  lease  of  wife's  property  for  more 

than  nine  years 1209 

right  of  usufructuary  to  grant 457 

of  houses,  farms  and  rural  estates,  rules  governing 1607 

persons  holding  by  sufferance  of  owner,  deemed  tenants 1608 

tacit  renewal  of,  when  arises 1600 

when  notice  given  to  lessee,  tacit  renewal  does  not  arise 1610 

surety  given  for,  does  not  extend  to  tacit  renewal 1611 

registration  of  required  when  for  more  than  one  year. . .  2127,  2128 
Of  farms  aiul  rural  estates,  on  shares,  lessee  cannot  sublet  or 

assign 1616 

**  "  must  stock  the  farm VMl 

effect  of  excess  or  deficiency  in 

quantity  of  land 1648 

lessee  must  notify  lessor  of   en- 
croachments    1^9 

effect  of  harvest   being  destroy- 
ed   1650  to  1652 

duration  of  lea^se 1653 

lessee  must  leave  manure,  straw  &c 

on  farm 1654 

Vide  Lessor,  Lessee. 

Of  moveables^  for  furnishing  a  house,  duration  of 1645 

Of  cattle  on  shares j  what  is  the  contract  of 1698 

what  may  be  the  subject  of  this  contract. .  1699 

regulations  concerning 1700 

LEGACIES,  are  either  universal,  by  general  title  or  particular  title. . .     863 

made  subject  to  other  legacies 865 

right  to  repudiate 866 

tutors  and  curators  may  accept 867 

acci-etion  in  regard  to 868 

universal    and  legacies  by  general  title,    rules  concern- 
ing    873  et  seq. 

by  particular  title,  rules  concerning 880 
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ArUL 
LEGACIES,  of  things  which  do  not  belong  to  testator 881 

or  only  in  part  to  him 882 

or  which  only  become  his  property  after  the  making  of 

the  will 883 

of  universality  of  assets  and  liabilities 884 

redaction  of,  when  and  how  takes  place 885,  886 

rights  of  creditors  of  succession  in  respect  to  and  re- 
course of  legatee 887 

right  of  accession  to  immoveables 888 

effect  of  hypothecs  on  immoveables,  the  subject  of 889 

made  in  favor  of  a  creditor  are  not  deemed  in  compensa- 
tion of  his  claim 890 

Revocation  of:  Vide  Wills,  Revocation  of. 

lapse  by  legatee  predeceasing  testator 900 

and  by  the  death  of  the  legatee  before  the  fulfilment  of  the 

condition  to  which  the  legacies^ wei'e  subject 901 

etTect  of  suspensory  condition  in 902 

effect  of  loss  of  the  subject  of 903 

lapse  by  repudiation  by  or  incapacity  of  legatee 904 

LEGATFiES,  when  corporations  and  persons  in  mortmain  may  be 838 

minoi^s  and  interdict<»d  or  insiine  persons  may  be 837 

may  Ikj  mere  fiduciary  or  simple  trustees 869 

from  what  time  entitled  to  fruits  and  interest  of  thing 

iKHiueathed 871 

of  the  seizin  of 891 

guilty  of  complicity  in  the  death  of  testator,  &c.,  effect  of.     803 
transmit  rights  to  heirs,  when  the  legacy  was  made  on  a 

sus])ensory  condition 902 

in  possession,  payments  to  are  valid 870 

Universal 873  et  seq. 

By  general  title 873  et  seq. 

By  partieiilar  title 880  et  seq. 

LECilTIM,  children  cannot  claim 775 

LEGITIMATION,  of  illegitimate  children,  how  effected 237  et  seq. 

conseciuences  of 239 

LESION,  a  cause  of  nullity  in  contracts 991 

but  only  in  certain  cases 1001 

simple  is  aa  regaixls  unemancipated  minors 1002 

efTe(rt  of  declaration  by  minor  that  he  is  a  major 1008 

minor  not  relievable  when  lesion  arises  from  a  casual  or  un- 
foreseen event 1004 

nor  when  he  is  a  banker,  trader  or  mechanic 1005 

nor  from  stipulations  in  his  maiTiage  contract 1006 

nor  in  regard  to  his  offences  or  quasi-offences 1007 

nor  when  he  has  ratified  after  majority 1008 

without  pi^oof  of  lesion,  contracts  irregularly  made  by  minors 

for  alienation  of  real  estate  may  be  avoided 1009 

but  when  regularly  made  they  are  valid 1010 

when  reimbursement  for  what  minors  have  received  may  be 

exacted 1011 

majors  not  relievable  for 1012 

in  regard  to  sales 1561 
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Arts. 
LESSEE,  principal  obligations  of 1626 

responsible  for  injuries  and  loss  to  thing  leased 1627 

even  those  arising  from  acts  of  his  family  and  subtenants . . .  1628 
and  those  arising  from  fire,  which  is  presumed  to  have  been 

.    caused  by  his  fault 1629 

this  presumption  does  not  extend  in  favor  of  neighbouring 

proprietor 1630 

respective  liabilities  for  fire  when  there  are  ^more  than  one 

lessee* 161^1 

condition  in  which  he  must  restore  premises 1632 

effect  of  statement  and  absence  of  statement  as  to  condition 

of  premises  when  taken  possession  of  by  lessee 1632,  1633 

obliged  to  suffer  certain  repairs 1634 

and  to  make  certain  lessee  repairs 1635 

but  not  when  caused  by  age  or  irresistible  force 1636 

liability  for  rent  when  ejected 1637 

when  he  has  a  right  to  sublet 1638 

liability  of  under  tenant 1630 

h^s  a  right  to  remove  certain  fixtures 1640 

right  of  action  against  lessor 16il 

VUle  Lease,  Lessor. 

LESSOR,  obligations  of  in  general 1612 

for  repairs 1613 

must  clean  wells  and  vaults  of  privies 1644 

warranty  for  defects  in  thing  leased 1614 

cannot  change  form  of  thing  leased 1615 

not  liable  for  acts  of  trespassei-s 1616  to  1618 

has  privilege  (m  moveable  effects  on  leased  property  1019 

what  this  privilege  includes 1620 

and  as  to  effects  of  sub-t-enants 1621 

and  as  to  effects  of  third  parties 1622 

how  exercised,  and  right  to  follow  for  8  days 1623 

right  of  action  against  lessee 1624 

cannot  put  an  end  to  lease  for  the  purpose  of  occupying  pre- 
mises himself 1662 

nor  by  selling  the  property 1663 

privilege  of,  for  rent 2005 

LETTERS  PATENT,  make  proof  of  themselves 1207 

LETTERS  OF  VERIFICATION,  how  obtained 650a 

LIABILITIES,  of  a  succession 735  et  seq. 

of  the  community 1280  et  seq. 

LIABILITY,  joint  and  several :  Vide  Joint  and  Several  Liability. 

LIBEL,  by  Neicapapers r (Decions??  to   90)  1053 

and  Slander (      **         91  to  123)  1053 

prescription  of  action  for,  by  one  year 2262  §  1 

LIBERATION,  from  punishment  resulting  in  civil  death,  effect  of 38 

LICENSE,  marriage 50a,  1»4 

LICITATION,  of  immoveables  in  successions 608,  709 

in  substitutions W8 

in  cases  of  minority 300 

sale  by,  how  effected 1563 

between  co-proprietors 1562 
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Arts. 
LICITATION,  effect  of  when  one  of  co-partitioners  becomes  the  pi-o- 

prietor  at  a  sale  by 746 

in  partnership 1808 

in  merchant  shipping 2303 

LIEN  :  Vide  Pledge,  Retention. 
of  fishermen.— Vol.  II,  p.  624. 

LIFE  INSURANC:E  :  Vide  Insurance,  Life 2585  et  setj. 

LIFE  RENTS,  how  constituted 1001 

on  whose  life  may  be  constituted 1002 

duration  of 1003 

for  whose  benefit 1004 

effect  of  one  constituted  on  life  of  a  dead  person 1005 

or  of  one  mortally  ill,  who  dies  within  20  days 1006 

effect  of  non-payment  of  arrears  of 1007 

right    of    creditor  when   secured   by  privilege  on  real 

estate 1008 

debtor  cannot  fi*ee  himself  by  reimbursing  capital,  etc . .  1000 

for  what  period  rent  is  due 1010 

when  may  be  stipulated  unseizable 1011 

are  not  extinguished  by  civil  death  of  person  on  whose 

life  it  is  constituted 1012 

creditor  who  demands  payment  of,  must  establish  the 
existence  of  the  person  on  whose  life  it  is  constituted.  1013 

effect  of  sale  of  property  securing 1014,  1016 

how  the  value  of  is  estimated 1015,  1017 

LIGHTS,  servitude  of  view 547 

windows  or,  regulations  concerning 535 

LIMITED  PARTNERSHIP  :  Vide  Partnership  Limited. 

LINE,  collateral,  of  descent  in  successions 616 

direct,  of  descent  in  successions 617 

LIQUIDATION,  of  the  affairs  of  dissolved  corporations 371  et  seq. 

of  partnerships  on  dissolution 1808 

LIQUORS,  when  tavern  keepers  have  no  right  of  action  to  recover 

.price  of 1481 

penalty  for  selling  to  habitual  drunkards.  Vol.  II,  p.  570. 

LIST,  of  interdicted  persons  to  be  exposed  publicly 333 

name  of  those  interdicted  for  drink  must  be  placed  on 336^ 

of  persons  obtaining  separation  of  property 1313 

of  workmen  to  be  kept  by  contractors  :  Vide  Workman.  1607a  et  seq. 

LITIGIOUS  RIGHTS,  effects  of  sale  of  as  regards  debtor 1582 

when  a  right  is  deemed  litigious 1583 

special  provisions  concerning 1581 

who  cannot  become  purchasers  of 1485 

LOAN,  is  of  two  kinds  conunoclatum  and  niutuuni 1702 

for  use  {conmiodatitju)  what  is 1763 

lender  continues  owner  of  thing  lent 1764 

what  may  be  the  object  of 1765 

for  w«e,  obligations  of  the  borrower,  must  bestow  care  and  use 

it  only  for  purpose  for  which  it  was  intended 1766 

**        otherwise  liable  for  loss  of  it  arising  even  from  a  for- 
tuitous event 1767 
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Arts. 
LOAN,  for  use,  borrower  must  save  thing  lent  in  preference  to  his  own 

property 1768 

is  not  responsible  for  deterioration 1760 

when  may  retain  thing  lent  for  a  debt  due  by  lender  or 

expenses  incurred 1770 

expenses  in  connection  with 1771 

jointjand  several  liability  of  joint  borrowers 1772 

obligations  of  the  lendei\  must  let  borrower  have  en- 
joyment of  the  thing  lent 1773 

unless  he  has  a  pressing  and  unforeseen  need  of  it,  when 

Court  may  oblige  borrower  to  restore  it 1774 

**        must  reimburse  certain  extraordinary  expenses  incur- 
red by  bori'ower '. 1775 

*'        responsibility  for  injury  caused  by  thing  lent 1776 

for  consiimption,  fniutminij,  what  is 1777 

borrower  becomes  owner  of  thing  lent 1778 

when  monev  lent,  how  it  must  be  restored . . .  1770 

and  how  bullion  or  provisions 1780 

obligations  of  the  lender 1781 

borrower's  obligation  as  to  return 1782 

*'  time  at  which  return  should  be  made 1783 

**  effect  of  default  to  return 1784 

Vyj)on  interest f  is  either  legal  or  conventional ;  rates  of  interest. .   1785 
"  acquittance  of  principal  creates  a  presumption  of 

pay ment  of  interest 1786 

on  constitution  of  rent :  Vide  Rents  Constituted. 

upon  bottomry  and  respoiulentla,  definition  of  bottomry 2504 

definition  of  respondentia 2505 

on  what  it  may  be  made 2506 

what  contract  must  specify 2507 

when  risk  commences  and  ends 2508 

privilege  resulting  from 2500 

wages  of  sailors  cannot  be  the  object  of 2600 

exceeding  value  of  objects  atfected  may  be  annulled 2601 

borrower  not  discharged  by  loss  of  vessel  in  certain  cases. .  2002 

when  master  may  make 2608 

responsibility  of  minors  for 2604 

preference  as  between  several  loans  on  different  voyages. .  2605 

responsibility  for  losses 2606  to  2600 

lenders  contribute  to  general  average 2610 

preferences  as  between  insurer  and  lender 2611 

bonds  of,  are  negotiable 2612 

LOANS,  what  may  and  may  not  be  effected  by  emancipated  minors. .     321 

LODGING,  of  widow  during  delays  for  making  inventory 1352 

LOSS,  of  civil  rights,  how  caused 30 

of  thing  the  object  of  an  obligation,  effect  of 1200 

liability  of  owner  and  master  for  in  affreightment 24^^ 

liability  of  usufruct  for 478 

liability  of  borrower  for  in  loan  for  use 1764,  1767 

and  in  loan  for  consumption 1778 

Vide  Preservation. 
LOSSES,  in  Insurance :  Vide  Insurance 2521  et  seq. 
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Arts. 
LOST  wills,  proof  of gOQ 

property Vol.  II  pp.  503,  604 688etseq. 

LOTS,  shares  of  co-heirs  are  drawn  by 705 

LOWER  CANADA,  meaning  of  term 17  §  6 

inhabitant  of,  meaning  of  term 17  §  21 

enjoyment  of  civil  rights  in 18 

effect  of  naturalization  in 24 

right  of  aliens  to  acquire  and  transmit  property  in      25 
people  not  residents  of,  must  give  security  in  ac- 
tions        29 

LYING  IN  EXPENSES,  are  prescribed  by  two  years 2261  §  1 

MADNESS,  habitual,  a  cause  for  interdiction  :  Vide  Insane  Persons.    325 

MAGISTRATE,  means  two  justices  of  the  peace 17  §  16 

MAINTENANCE,  to  whom  and  by  whom  due 165  to  168,  175 

granted    in    proportion  to  wants  of  receiver  and 

capacity  of  giver 160 

effect  of  change  in  their  positions 170 

Court  may  order  that  party  claiming  shall  live  with 

the  person  from  whom  it  is  claimed 171,  172 

illegitimate'  children  may  claim 240 

persons  civilly  dead  may  receive 35§2 

consorts  separated  may  claim  from  each  other 213 

gifts  to  incestuous  or  adulterine  children  are  limited 

to 768 

as  also  those  to  person  with  whom  donor  has  lived 

in  concubinage 768 

refusal  to  grant  to  donor,  may  1^  a  cause  for  revoca- 
tion of  gifts 813 

MAJORITY,  attained  at  the  full  age  of  twenty  one 246,  324 

MANDATARY,  can  do  nothing  beyond  the  authority  given  or  implied 

by  the  mandate 1704 

cannot  buy  or  sell  things  himself  which  are  the  object 

of  the  mandate 1706 

is  obliged  to  execute  the  mandate  he  has  accepted 1709 

is  bound  to  exercise  skill  of  prudent  administrator. . .  1710 

is  answerable  for  pei-son  whom  he  8ul>stitutes 1711 

liability  of  joint  mandataries 1712 

is  bound  to  account 1713 

liability  for  interest  of  money  he  uses  for  his  o\^ti  ends.  1714 

obligations  towards  third  persons 1715  to  1717 

when  deemed  not  to  have  exceeded  his  powera 1718 

if  he  acts  alone,  when  he  is  charged  to  act  jointly 

with  another,  he  exceeds  his  powers 1719 

has  a  privilege  on  things  placed  in  his  hand 1723 

when  he  may  renounce  mandate 1750 

legal  representatives  of,  must  give  notice  of  his  death 

to  the  mandator 1701 

Vide  Mandate,  Mandator. 

MANDATE,  what  is  the  contract  of 1701 

is  gratuitous  in  absence  of  agreement  or  usage  to  con- 
trary   1702 

is  either  special  or  general 1703 

powers  of  mandatary  are  limited 1704 
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Arts. 
MANDATE,  powers  gfranted  to  professional  persons  need  not  be  speci- 
fied     1705 

right  of  mandatary  to  bny  and  sell  on  his  own  account. . .  1706 

emancipated  minors  may  be  mandataries 1707 

as  regards  married  women 1708 

termination  of 1755  et  seq. 

when  revocation  affects  third  persons 1758 

when  mandatary  may  renounce 1759 

Vide  Mandatary,  Mandator. 

MANDATOR,  is  bound  to  indemnify  the  mandatary 1720,  1725 

is  bound  by  acts  of  mandatary 1721 

is  bound  to  reimburse  expenses  and  charges  of  manda- 
tary   1722 

and  obliged  to  pay  him  interest  on  money  advanced 1723 

joint  and  several  liability  of 1726 

liability  towards  third  parties  for  acts  of  mandatary. . .  1727 

even  aft«r  mandate  extinguished 1728,  172J) 

and  even  of  a  person  not  his  mandatary  sometimes 171^ 

and  for  damages  caused  by  fault  of  his  mandatary 1752 

Vide  Mandatary,  Mandate,  FAcrroRs,  Brokers. 
MANUFACTORIES,    utensils    necessary    for  working,  are  immove- 
ables   379  §  2 

MANURE,  is  an  immoveable 379  §  2 

when  lessee  of  a  farm  must  leave 1654 

MARCHANDE  PUBLIQUE,  when  wife  may  become  aiideflPects  of . . . .     179 
MARINE  INSURANCE  :  Vide  Insurance  Marine. 
MARINERS:  Ficie  Seamen. 

MARITAL  AUTHORITY,  a  wife  owes  obedience  to  her  husband 174 

and  must  live  with  her  husband 175 

and  must  have  his  authorization  in  judicial 

proceedings 176,  178 

as  also  to  enter  into  ceitain  contracts. .  177,  178 

or  to  accept  successions 643 

or  to  make  or  receive  gifts 763 

exception  when  she  is  a  public  trader 170 

effect  of  general  authorization  in  marriage 

contracts 181 

when  judge  may  authorize  wife  in  the  place 

of  the  husband 178,  180 

even  minor  husband  may  authorize  wife. .     182 

effect  of  want  of  authorization 1813 

authorization  not  necessary  to  make  wills.     184 
marriage  contracts  cannot  derog'ate  from . .  1250 
husband  has  administration  of  wife's  pro- 
perty    1208 

and  power  to  lease  her  property  for  nine 

years 1299,  1300 

MARRIAGE,  age  for  contracting 115 

consent  requisite  for 116 

when  impotency  is  a  cause  of  nullity  in 117 

second  marriage  cannot  be  contracted  before  dissolution 

of  the  first 118 

56 
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Arts. 
MARRIAGE,  consent  of  parents  requisite  for  that  of  minors 119 

or  of  one  of  them  in  certain  cases 120 

natural  minor  children  must  have  tutor*s  consent 121 

other  cases  when  a  tutor  or  curator's  consent  is  neces- 
sary       122 

respectful  requisitions  are  no  longer  necessary 123 

pi'ohibitions  arising  from  relationship 124,  128 

dispensations  may  be  granted  from  certain  impediments    127 

by  whom  solemnized 128,  120 

bans  requisite  and  where  they  must  be  published 130 

what  constitutes  sufficient  domicile 131  to  133 

license,  dispenses  with  bans 134 

who  can  issue  licenses  and  immunity  resulting  therefrom      o9a 

solemnized  out  of  Lower  Canada 135 

who  may  oppose  :  Vide  Oppositions  to  Marriage  136  et  se<j. 

actions  for  annulling  marriage 148  et  seq. 

MARRIAGE  CONTRACTS,  all  kinds  of  agreements  may  be  made  in. .  1257 

save  covenants  contrary  to  public  order, 

etc 1258 

and  those  derogating   from  marital  au- 
thority    1259 

V^ide  Gifts  by  Contract  of  Marriage  817  et  seq. 
MARRIAGE  COVENANTS,  are  irrevocable  after  celebration  of  mar- 
riage . .'. 1260,  1265 

legal  community  arises  in  al)sence  of  1260,  1261 
or  it  may  be  excluded,  altered  [or 

modified 1262,  1263 

must  be  in  notarial  form  and  precede 

marriage 1264 

alterations  in,  before  celebration  of  mar- 
riage, must  also  be  in  notarial  form 1286 

how  minors  may  enter  into 1267 

VUde  Community  of  Property  1268  et  seq. 
conventional  community,  principal  kinds 

of 1384 

clause  of  realisation  :  V^ide  Realiza- 
tion    1385  et  seq. 

clause  of  mobilization :  Vide  Mobiliza- 
tion     1390  et  seq. 

clause  of  separation  of  debts :  Vide  Se- 
paration OP  Debts 1306 

of  the  right  given  to  the  wife  of  taking 
'  back  free  and  clear  what  she  brought 

into  the  comnuinity  :  Vide  Free  and 

CLEAR 1400 

of  conventional  preciput :   Vide  Preci- 

PUT 1401  et  seq. 

of  the  clause  by  which  unequal  shares  in 
community  are  assigned  to  the  con- 
sorts    1406  et  seq. 

of  community  by  general  title 1412 

excluding  community 1415 
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Arts. 
MARRIAGE  COVENANTS,  of  the  clause  simply  excluding  commu- 
nity :     Vide   Exclusion   of   Commu- 
nity    1416  et  seq. 

of  the  clause  of  separation  of  property  : 
Vide  Separation  of  property  1422  et  seq. 

MASCULINE  GENDER,  includes  both  sexes 17  §  9 

MASONS :  Vide  Workmen. 

MASTER  OF  SHIP  :  Vide  Affreigtment,  Bottomry,  Insurance. 
MASTERS  AND  SERVANTS,  duties  of.— Vol.  II,  p.  618  et  seq. 
MATERIALS,  proprietor  of  soil,  who  has  constructed  buildings  with 

materials  of  another,  must  pay  the  value  thereof 416 

improvements  made  by  a  possessor  with  his  own  mate- 
rials, right  to 417  et  seq. 

effect  of  pereons  making  a  thing  of  a  new  description 

with  materials  belonging  to  another 434  et  seq. 

MATERNITY,  of  illegitimate  child,  how  established 241 

MAY,  the  word,  is  construed  as  permissive 15 

lease  and  hire  of  house,  when  no  time  is  specified  for  its  duration, 

terminates  on  the  first  day  of 1642 

MENTION,  must  be  made  of  the  observance  of  formalities  in  wills '    843 

MERCHANT  SHIPPING,  the  Imperial  act  respecting  Merchant  Ship- 
ping and  certain  Federal  acts  contain  pro- 
visions respecting 2355 

rules  concerning  registration  and  measure- 
ment of 2356  to  2358 

transfer  of  registered  British  ships 2350 

transfer  of  ships  registered  in  Canada 2380 

transfei*s  must  be  registered 2361 

(balance  of  ih  Is  title  is  repealed) 2362  to  2373 

mortgage  and  hypothecation  of  British  ves- 
sels    2374 

and  of  vessels  built  in  Canada 2375 

when  they  may  be  mortgaged 2376 

how  mortgage  is  extinguished 23766 

priority  of  mortgages  later  se 2377 

rights  of  mortgagee 2378 

effect  of  transfer  of  ownership  of  mortgage .  2379 

form  of  mortgage 2380 

when  mortgagee  may  obtain  a  certificate  of 

registry 2381 

but  this  does  not  deprive  him  of  his  right  of 

action  at  law 2382 

privilege  upon  vessels 2383 

privilege  upon  ship's  papers 2384 

privilege  upon  cargo 2385 

privilege  upon  freight 2386 

order  of  privileges 2387 

provisions  concerning  cases  before  the  Court 

of  Vice- Admiralty 2388 

Owners,  majority  of  may  appoint  and  dis- 
charge master 2380 
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Arts. 
MERCHANT  SHIPPING,  Owtiers,  and  are  responsible  for  acts  of  mas- 
ter    2300 

hirers  of  vessels,  with  exclusive  con- 
trol, are  deemed  owners 2391 

opinion  by  majority  in  value  gov- 
erns   2382 

of  one  half  of  the  total  value  may 

demand  sale  by  licitation 2388 

Master,  general  powers  of 23W 

liability  of  for  contracts 2385 

engages  ship's  crew 2396 

must  see  that  ship  is  properly  equip- 
ped  2397 

must  sail  on  day  appointed 2398 

wlien  he  may  borrow  money  or  sell 

cargo 2389 

when  he  may  sell  ship 2400 

authority  over  seamen  and  passen- 
gers   2401 

may  throw  cargo  over-board 2402 

may  obtain  loans  on  bottomry  and 

respondentia 2803 

Vide  Affreightment  and  Insur- 
ance. 
special  duties  respecting  keeping  of 

official  day-book,  seamen,  etc 2404 

wages  of  seamen  :    Vide   Wages, 

Seamen. 1071,  2000,  2405 

MILITARY  PLA('ES,  gates,  walls,  ditches  and  ramparts  of,  belong  to 

the  CJrown 402 

as  also  lands,  fortifications  and    ramparts  of 

disused 403 

MILLS,  cerUin  wind  and  water  mills  are  immoveables 377 

certain  floating  mills  are  moveables 385 

MINES  AND  QUARRIES,  right  of  usufruct  with  regard  to 400 

right  of  community  to 1274 

MINING  RIGHT,  sales,  leases  and  transfers  of,  registration  requisite. .  2099 

MINISTERS,  ctM-taiu  civil  registers  are  kept  by 44 

duplicate  registers  remain  in  custody  of 40 

not  liable  for  damages  arising  from  a  legal  impediment 
to  a  marriage  celebrated  by  them  on  production  of  a 

marriage  license 60a 

gifts  in  favor  of  are  valid 768 

MINORS,  persons  cease  to  be  at  the  full  age  of  21 246,  324 

power  of  tutor  to  borrow  for,  or  alienate  property  of 297 

when  authorization  to  do  so  can  be  granted 288 

formalities  necessary  for  sale  of  property  of 1008,  288,  300 

formalities  requisite  for  sale  of  shares  belonging  to ^la 

acceptance  or  renunciation  of  successions  falling  to.  792,  301,  302 

acceptance  of  gifts  made  to 303 

can  sue  for  their  own  wages  up  to  $50 304 

interest  on  sum  due  to  tutors  by 313 
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Arts. 
MINORS,  cannot  act  as  testamentary  executors 907 

are  incapable  of  contracting 988 

but  incapacity  is  established  in  their  favor  only 987 

simple  lesion  is  a  cause  of  nullity  in  favor  of 1002 

and  it  is  no  bar  thereto  that  the  minor  has  declared  himself 

to  be  a  major 1003 

but  he  is  not  relievable  when  lesion  results  from  a  casual  and 

unforeseen  event 1004 

may  make  stipulations  in  marriage  contracts 1006,  1287 

are  not  relievable  from  obligations  resulting  from  offences 

and  quasi-off ences 1007,  10&4 

emancipated,  may  be  mandataries 1707 

have  a  legal  hypothec  upon  immoveables  of  their  tutors 2030 

are  emancipated  by  marriage 314 

Vide  Emancipation. 

MINUTES,  copies  make  proof  when  originals  are  lost 1217,  1218 

MOBILIZATION,  claitse  of  in  marriage  covenants  what  is 1390 

is  either  general  or  special 1391 

determinate  or  indeterminate 1392 

the  effect  of  determinate 1303 

and  of  indeterminate 1394 

right  of  consort  in  partitions  arising  from 1395 

MONTH,  the  word  month  means  a  calendar  month 17  §  13 

meaning  of,  in  bills  of  exchange 2306a 

MORALS,  conditions  inconsistent  with  good  morals  render  void  the 

obligation  which  depends  on  it 1082,  1080 

covenants  contrary  to,  are  forbidden  in  marriage  contracts  1258 

conditions  contrary  to,  in  gifts,  render  void  the  disposition .     760 

effect  of  dispositions  contrary  to  good  morals  in  wills. . .  831,  872 

MORTGAGES :  Vide  Hypothecs. 

MORTMAIN,  disabilities  of  corporations  arising  from 386§2 

corporations  and  persons  in  mortmain  can  only  receive 

by  will  such  property  as  they  may  legally  possess —     838 

prescription  runs  against  property  held  in 2221 

MOTHER,  children  are  bound  to  maintain  their 168 

effect  of   forced    or    voluntary    acknowledgment    by    the 

mother  of  illegitimate  child 240 

power  of  over  children 246 

a  child  owes  honor  and  respect  to 242 

MOURNING,  of  wife  is  chargeable  to  heirs 1368 

MOVEABLE,  property  becomes  immoveable  by  law 382 

property  is  moveable  by  nature  or  by  determination  of 

law 383 

things  which  are  moveable  by  nature 384  to  388 

things  which  are  moveable  by  determination  of  law.  387,  388 

conventional  dower  is  deemed 1470 

meaning   of   expressions     **  moveable   property "   and 

•*  moveable  things  " 397 

right  of  accession  in  relation  to  :  Vide  Accession.  429  et  seq. 

MOVEABLES,  what  the  word  does  not  comprise 395 

what  moveables  are  comprised  in  the  word  **  furniture  "    396 
MUNICIPALITIES  :  Vide  Corporations. 
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Arts. 
MUTUAL  DONATION,  of  usufruct  after  marriage  abolished 1265,  770 

MUTUAL  INSURANCE,  is  not  commercial  and  is  governed  by  special 

statutes 2471 

legal  hypothec  arising  from 2083 

claims  arising   from  are  exempt  from  for- 
mality of  registration 2084 

MUTUUM  :  Vide  Loan  for  Consumption 1762 

NATURAL  CHILDREN  :   VUl£  Children. 

NATURALIZATION,  conditions  requisite  for 21  to  23 

confers  rights  of  British  subject 24 

NEGOTIORUM  GESTIO,  what  gives  rise  to  the  contract  of  and  effect 

of 1043,  1044 

care  of  prudent  administrator  required  in. .  1045 

indemnification  for 1846 

NEIGHBOURS  :  VUle  Servitudes. 

NOMINATION,  right  of  carries  with  it  that  of  removal 17  §  17 

NON-PERFORMANCE,  of  obligations,  effect  of 1065,  1086 

NON-RESIDENTS,  of  Lower  Canada  must  give  secinnty  for  costs  in 

actions  instituted  by  them 29 

NOTARIES,  powers  to  make  acts 1208 

notifications  and  protests 1209 

powers  respecting  making  of  wills 843  et  seq. 

can  alone  make  deed  of  hypothec , 2040 

rules  governing 1732 

liability  of {Deciaimis    9^  to   9^$)  17^2 

fees  of (  "  94  to    99)  1732 

evidence  of (  '*         100  to  104)  1732 

power  to  receive  money (  *'  105)  1732 

are  bound  to  register  discharges  of  hypothecs  which  they 

execute 2148 

prescription  of  fees  of 2280 

NOTICE  TO  TERMINATE  LEASE,    tenant    remaining   eight  days 

without  receiving 1600 

tacit  renewal  cannot  be  claimed 

when  there  has  been 1810 

what  is  requisite 1657 

when  not  requisite 1658 

NOTIFICATIONS,  may  be  made  by  one  Notary  and  of  what  they  make 

proof 1209 

NOTING,  of  Bills  of  Exchange  :   VUle  Bills  op  Exchange 2298  et  seq. 

NOVATION,  when  effected 1169 

can  only  be  between  persons  capable  of  contracting 1170 

is  never  presumed 1171 

by  the  substitution  of  a  new  debtor  may  be  effected  with- 
out the  concurrence  of  the  former  one 1172 

delegation  of  a  new  debtor  does  not  effect 1173 

nor  does  the  indication  by  the  debtor  of  a  person  who  is 

to  pay  in  his  place 1174 

a  creditor  who  has  discharged  his  debtor  who  has  made  a 
delegation,  has  no  remedy  against  him  if  delegate  be- 
come insolvent 1175 
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Arts. 
NOVATION,  privileges  and  hypothecs  attaching  to  ancient  debt  do  not 

pass  to  one  substituted  for  it 1176 

nor  can  they  be  transferred  to  the  property  of  the  new 

debtor 1177 

nor  when  novation  is  effected  between  the  creditor  and 

one  of  joint  and  several  debtors 1178 

effect  of  as  regards  discharge  of  joint  and  several  debtors 

and  sureties 1178 

debtor  delegated  cannot  oppose  exceptions  personal  to 

party  delegating  him 1180 

NOXIOUS  WEEDS— Vol.  II,  p.  509. 

NULLITY  IN  CONTRACTS,  causes  of 991  et  seq. 

NULLITY  OF  CONTRACTS,  creditors  may  demand 1032 

when  subsequent  creditors  may  demand  1039 
individual    creditor  must    bring  action 
within  one  year  from  time  of  his  know- 
ledge    1040 

NUMBER,  singular,  extends  to  one  or  more  persons 17  §  10 

NURSES,  privilege  of  is  included  in  expenses  of  last  illness 2003 

prescription  of  claim  of  (Decision  number  0) 2262 

OATH,  the  word  includes  solemn  affirmation 17  §  15 

tutor  must  make 291 

parties  to  suit  may  be  examined  under 1246 

Decisoi^,  what  is  and  effect  of 1247 

when  it  may  be  offered 1248 

effect  of  refusing  to    take  it  or  referring  it  to  the 

other  party 1249 

**  when  it  cannot  be  referred 1250 

adverse  party  not  admitted  to  prove  falsity  of 1251 

party  offering  or  referring  it,  cannot  retract 1252 

effect  on  rights  of  third  parties  and  on  joint  and  sev- 
eral creditors,  debtors  and  sureties 1253 

Pitt  officially  by  Court  to  complete  proof 1254 

**  person  to  whom  it  is  put  cannot  refer  it  to  the 

other  party 1255 

**  when  can  be  put  to  establish  value  of  the  thing 

demanded 1256 

of  master,  in  actions  for  wages 1669 

of  traveller  as  to  value  of  his  baggage 1677 

in  cases  of  necessary  deposit 1816 

of  physicians  and  surgeons 2260 

to  be  taken  by  Registrar  and  Deputy  Registrars, — Vol.  II,  p. 

643,  644. 
to  be  taken  by  Inspectors  of  Registry  offices. — Vol.  II,  p.  ft48. 
OBLIGATIONS,  must  have  a  cause,  an  object  and  persons  between 

whom  they  exist 982 

what  are  the  causes  of 083 

Vide  Contracts. 

which  result  from  the  operation  of  the  law  solely 1057 

object  of  must  be  to  give,  to  do  or  not  to  do 1058 

things  which  may  be  the  object  of 1050 
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Arts. 
OBLIGATIONS,  object  must  be  something  determinate  though  quan- 
tity may  be  uncertain 1000 

future  things  may  be  the  object  of 1061 

object  must  be  something  possible  and  not  forbidden 

by  law  or  good  morals 1002,  1080 

to  give,  involves  keeping  and  delivery 1003 

to  keep,  obliges  person  charged  therewith  to  care  of  a 

prudent  administrator 1064 

effect  of  breach  of 1065,  1066 

Vide  Default,  Damages. 

Conditional,  when  obligations  are 1079 

are  null  if  conditions  are  contrary  to  law, 
or  inconsistent  with  good  morals  or 

impossible 1080,  1062 

on  mere  will  of  party  promising,  are  void.  1081 

save  in  gifts  by  contract  of  marriage 824 

when  condition  must  be  fulfilled,  when 
deemed  fulfilled,  and  when  deemed  to 

have  failed 1082,  1083 

**  when  it  becomes  absolute 1084 

"  retroactive  effect  of  fulfilment  of 1085 

"  creditor  before    fulfilment   of   condition 

may  perform  conservatory  acts 1086 

"  effect  of  a  suspensive  condition 1087 

**  and  of  a  resolutive  condition 1088 

With  a  te^nn,  difference  between  and  those  with  a  sus- 
pensive condition 1080 

**  payment   cannot   be    demanded    before 

expiration  of  term,  but  when  voluntarily 

ante-paid^cannot  be  recovered 1090 

**  always  presumed  to  be  in  favor  of  debtor.  1091 

•*  when  debtor  cannot  claim  benefit  of  term  1092 

Alternative,  when  debtor  of  is  discharged 1003 

option  belongs  to  debtor 1094 

how  they  become  pure  and  simple . .  1095,  1006 
when  option  belongs  to  creditor,  effect  of 

perishing  of  the  things 1097,  1098 

Joint  and  Several :  Vide  Joint  and  Several  Liabil- 
ity    1100  et  seq. 

Divisible,  when  they  are  deemed 1121 

"         how  they  must  he  performed 1122,  1123 

Iridivisible  when  they  are  deemed 1124 

•*  stipulation  of  joint  and  several  liability 

does  not  make 1125 

**  how  they  must  be  performed  and  effects 

of 1126  to  1130 

With  a  penal  clause,  what  are  . . . ; 1131 

are  null  if  primary  obligation  be 

null,  but  not  vice  versa 1132 

creditor  may  enforce  primary 
obligation  instead  of  penalty, 
but  not  both 1133 
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Arts. 
OBLIGATIONS,  With  a  penal  clavse,  when  the  penalty  is  incurred  —   113*4 

**  amount  of  cannot  be  reduced  by 

Court Iia5 

**  its  eifect  as  regards  heirs. .  1136,  1137 

extinction  of 1138 

OBSCURITY,  of  law,  judge  cannot  refuse  to  adjudicate  because  of 11 

OBSTRUCTIONS,  upon  lands— Vol.  II,  p.  508. 

in  Rivers  and  Streams — Vol.  II,  p.  599. 
OCCUPANCY,  grass  of  St.  Lawrence  belongs  to  him  who  cuts  it  by 

right  of 501 

OCCUPATION  :  Vide  Quality. 

OFFENCES,  and  quasi-offences  produce  obligations 1033  et  seq. 

are  prescribed  by  two  years  usually 2261 

and  certain  others  by  one  year 2262 

penalties  for  certain,  how  recovered— Vol.  II,  p.  601. 
OFFICE,  person  appointed  to  till  a  temporary  public  office  retains  his . 

former  domicile 82 

OFFICERS,  of  civil  etatue,  definition  of 17  §  22 

•*  responsibility  of  for  alterations  in  registers      52 

**  penalties  for  infractions  of  law 53 

of  justice,  fees  of  are  prescribed  by  five  years 2260  §  2 

OMISSIONS,  in  registers  of  civil  status,  how  rectified 77 

OPENING,  of  successions 600  et  seq. 

of  substitutions 961  et  seq . 

of  dower 1438  et  seq, 

OPPOSITIONS  TO  MARRIAGE,  may  be  made  by  any  one  married  to 

either  of  the  parties 136 

of  a  minor,  may  be  made  by  father 

or,  in  default,  by  the  mother 137 

and,  in  default  of  both,  by  tutor 138 

and  by  certain  relations 130 

when  a  tutor  must  be  appointed 140 

of  insane  persons,  by  whom  made . .     141 
opposant  must  apply  for  interdic- 
tion of  the  person  about  to  be  mar- 
ried       142 

and  follow  up  the  case 143 

where  brought 145 

proceeding  on  are  summary 146 

liability  for  costs  when  opposition  is 

rejected 147 

OPTION,  in  alternative  obligations  :  Vide  Obligations  alteimafive, 

ORDER  OF  SUCCESSIONS,  different,  general  provisions 614  et  seq. 

devolving  to  descendants 625 

devolving  to  ascendants 626  to  630 

in  the  collateral  line 631  to  635 

irregular 636  to  WO 

ORDINANCES,  copies  of,  when  authentic 1207 

ORIGINALS,  lost,  are  proved  by  copies  thereof 1217,  1218 

OWNER  :  Vide  Proprietor. 

OWNERSHIP,  definition  of 406 

how  people  are  deprived  of  for  purposes  of  public  utility.    407 

57 
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Arts. 
OWNERSHIP,  in  a  thing  gives  right  to  all  it  produces 408 

of  natural  and  civil  fruits  of  earth  and  increase  of 

animals 409 

subject  to  costs  of  ploughing  and  tilling 410 

possessor  may  acquire  fruits 411,  412 

Vide  Accession. 

of  the  soil,  carries  with  it  ownership  of  what  is  above 

and  what  is  below  it 414 

buildings  and  plantations  on  land 416 

as  regards  improvements  made  by  third  parties . .  417  to  410 

as  regards  alluvion 420  to  425 

effect  of  rivers  forming  new  branches  or  abandoning 

old  course 426,  427 

of  pigeons,  rabbits  fish  and  swarms  of  bees 428 

of  two  or  more  different  things,  belonging  to  different 
owners,  which  have  become  united  so  as  to  form  one 

whole 429  to  442 

different  means  of  acquiring 583 

of  a  treasiu^  found 688 

of  things  found 592  et  seq. 

an  effect  of  contracts 1025  et  seq. 

of  brokers,  factors  and  commercial  agents 1740  et  seq. 

PAPERS,  family,  form  a  commencement  of  proof  in  filiation  cases 233 

and  in  suits  by  illegitimate  children  to  establish  paternity . .     241 

of  what  and  against  whom  they  make  proof 1227 

PARDON,  restores  civil  liberty  of  persons  civilly  dead,but  without  any 

retroactive  effect 38 

PARENTAGE  :  Vide  Paternity,  Filiation. 

PARENTS,  Insurance  on  life  of— Vol.  II,  p.  607  et  seq. 

PARENTAL  AUTHORITY,  a  child  of  any  age  owes  honor  and  respect 

respect  to  his  father  and  mother 212 

exists  until  majority  or  emancipation,  but 

father  alone  exercises  it  during  marriage    243 
minors  cannot  leave  father's  house  without 

permission 244 

right  of  correction 245 

PARLIAMENT,  provincial  and  imperial,  definition  of 17  §  2 

PARTITION,  how  effected  in  cases  where  representation  is  admitted. .    023 

may  always  be  demanded 689 

even  though  one  of  the  co-heirs  enjoys  separately  a  part 

of  the  property  of  the  succession 690 

when  tutor  or  curator  may  demand  partition  of  move- 
ables and  immoveables 091 

when  a  husband  may  demand 692 

how  effected  as  between  heirs 698 

before  what  court 694 

procedure  regulating 695 

valuation  of  immoveables  by  experts 606 

right  of  co-heirs  to  demand  shares  in  kind 697 

when  immoveables  must  be  sold  by  licitation 698 

how  shares  and  accounts  are  made 099 

rules  regarding  shares,  returns,  pretakings 700  to  708 
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Arts. 
PARTITION,  when  can  only  be  effected  judicially 700 

how  assignees  of  the  co-heirs  may  be  excluded 710 

how  titles  to  shares  are  regulated 711 

effect  of  on  claims  of  hypothecary  creditors 731 

each  co-partitioner  is  deemed  to  have  inherited  alone  and 

directly  his  share  arising  from  a 748 

what  acts  constitute  a 747 

warranties  arising  from 748  to  750 

may  be  rescinded  for  same  causes  as  other  contracts,  but 
omission  of  an  object  only  gives  rise  to  a  supplemen- 
tary     751 

effect  of  lesion 751,  752 

how  action  for  rescission  may  be  arrested 753 

of  present  property  is  considered  as  a  gift 781 

in  cases  of  dower 1462 

of  community :  Vide  Community 1354  et  seq. 

PARTNERSHIP,  what  is  essential  to  contract  of 1830 

participation  in  profits  of  carries  with  it  an  obliga- 
tion to  contribute  to  losses 1831 

when  it  commences 1832 

duration  of 1833 

declarations  to  be  made  by  persons  entering  into — 

Vol.  II,  p.  eSA. 
declarations  to  be  made  by  persons  making  use  of  a 

firm  name*— Vol.  II,  p.  625. 
obligations  and  rights  of   partners   among   them- 
selves    1839  et  seq. 

contributions  of  partners  to  the 1839 

effect  of  failure  to  make  contributions  to 1840,  1841 

partner  cannot  carry  on  private  business  to  the  detri- 
ment of  the  partnership 1842 

imputation  of  payments,  when  debts  are  due  to  part- 
nership and  individual  partner 1843,  1844 

liability  of  partners  for  damages  caused  by  his  fault 

to  the 1846 

on  whom  falls  the  loss  of  a  thing,  the  enjoyment 

only  of  which  is  contributed  to  the 1816 

right  of  partners  to  be  indemnified  for  losses 1847 

how  profits  are  shared  and  losses  borne 1848 

efifect  of  charging  one  partner  with  the  management 

of  the  business 1840 

and  of   several  of   the  partners   jointly   being   so 

charged 1860 

general  rules  for  management  of  business  of . . .  1851,  1852 
each  partner  may  associate  another  with  him  in 

share  of  profits,  but  not  in  the 1853 

obligations  of  partners  towards  third  persons  1854  to  1856 

different  kinds  of 1857 

Universal,  what  is  and  effects  of 1858  to  1861 

Particular,  what  is 1862 

Commercial  and  civU,  what  are 1863 

Commercial,  different  kinds  of 1864 
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Arts. 
PARTNERSHIP,  General,  definition  of 1885 

respective  powers  of  partners 1886 

liability  of  partners  in 1887 

and  of  dormant  and  unknown  partners 1868 

and  of  nominal  partners 1889 

AnonyjuouSt  what  is  and  liability  of  partners  in 1870 

Limited  or  en  commandite,  how  formed 1871 

certificate  of  foi*mation  of — Vol.  II,  p.  628. 

consist  of  general  and  special  partners 1872 

respective  liability    of  general   and  special 

partners 1873 

general  partners  alone  transact  business  of. .  1874 

certificate  to  be  signed  by 1875 

only    deemed    formed  when    certificate  re- 
corded    1876 

"       effect  of  false  statements  in  certificate 1877 

"       renewal  of 1878 

*'       alterations  in  names  of  general  partners 1870 

**       name  it  must  be  conducted  under 1880 

how  suits  are  brought 1881 

special  partners  cannot  withdraw  their  capi- 
tal from,  but  may  withdraw  profits 1882 

but  if  original  capital  be  reduced  by  pay- 
ment of  pi-ofits,  they  must  be  restored 1883 

special  partners  cannot  manage  business,  but 

may  advise 1884 

general  partners  must  account 1885 

effect  of  insolvency  of,  on  rights  of  special 

partners 1886 

"     dissolution  of 1887 

Joint  Stock  Companies,  how  formed 1880 

name  of  and  how   business 

carried  on 1800 

for  purposes  of  banking 1888 

for  purposes  of  trading 1801 

volimtary  liquidation  of . . . .    373a 

how  dissolved 1802 

effect  of  loss  of  partnership  property  as  regards  dis- 
solution of 18^ 

effect  of  death  of  one  of  the  partners. 1804 

when  may  be  dissolved  at  will 1805 

when  may  be  demanded  by  one  of  partners 1806 

effects  of  dissolution  of 1807 

each  partner  may  demand  an  accoimt 1808 

how  property  of,  is  applied  as  to  the  payment  of 
debts  of  partnership  and  those  of  the  individual 

partners 1800 

when  dissolution  of  affects  rights  of  third  persons. .  1900 
PASSAGE,  right  of  :  Vide  Way. 

PASSENGERS,  carriage  of  in  merchant  vessels 2461  et  seq. 

carriers  are  bound  to  receive  and  convey 1673 

authority  of  master  of  a  ship  over 2401 
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Arts. 
PASTURE,  right  of,  constitutes  a  discontinuous  servitude 547 

PATERNITY  :  Vide  FUiation. 

PATH,  tow,  constitutes  a  servitude  established  by  law  for  public  utility    607 

PAWN  :  Vide  Pledge  op  Moveables. 

PAWNBROKERS,  special  rules  relating  to  trade  of 1979 

PAYMENT,  what  is  meant  by 1139 

pre-supposes  a  debt 1140 

may  be  made  by  any  person,  but  must  be  for  the  advantage 

of  thedebtor 1141 

consisting  of  obligation  to  do,  when  may  be  made  by  a 

stranger 1142 

must  be  made  by  one  having  a  legal  right  in  the  thing  paid  1143 

to  whom  must  be  made  and  effect  of  paying  to  ostensible 

creditor  or  to  a  creditor  incapable  by  law  of  receiving  1144  to  1146 

made  to  the  prejudice  of  a  seizure  or  attachment,  effect  of  1147 

must  be  of  the  thing  due 1148 

and  of  the  whole  thing  due,  not  parts  thereof 1149 

condition  of  the  thing,  responsibility  for 1150,  1200 

of  a  thing  determined  in  kind  only  1151 

where  must  l>e  made 1152 

expenses  of  are  at  charge  of  debtor 1153 

with  8v,brogation  :  Vide  Subrogation. 

imputation  of:  Vide  Imputation  of  payments. 

in  case  of  sale  :  Vide  Buyer. 

tender  of  and  deposit :  Vide  Tender. 

by  a  person  believing  himself  by  error  to  be  the  debtor. . .  1148 

of  workmen  :  Vide  Workmen 1097a  et  seq. 

PENAL  CLAUSE,  in  an  obligation,  what  is  :   Vide  Obligations  toUh 

a  penal  clause 1131  et  seq. 

PENALTIES,  for  contraventions  of  the  laws,  how  recoverable 16 

for  infraction  of  laws  relating  to  acts  of  civil  status 53 

for  illegal  solemnization  of  marriages 157,  158 

for  selling  liquor  to  habitual  drunkards — Vol.  II,  p.  579. 

how  recovered  for  certain  offences  and  quasi-offences — 

Vol.  II,  p.  601. 

for  breaches  of  contract  between  masters  and  servants — 

Vol.  II,  p.  618. 

for  non-registration  of  partnership — Vol.  II,  p.  628. 

PEREMPTION,  of  suit,  prevents  interruption  of  prescription 2226 

PERISHABLE,  things,  may  be  sold  by  usufructuary 465 

and  by  heir  after  notice 665 

PERMaNANCY,  when  things  are  considered  as  being  attached  for  a. .     380 

PERSON,  what  the  word  includes 17  §  11 

stipulating  for  himself,  is  deemed  to  Include  his  heirs 1030 

PERSONS,  laws  applicable  to 6 

PETITION  OF  RIGHT,  subject  may  interrupt  prescription  of  Crown  by  2211 

PHYSICIAN,  claim  for  services  of,  prescribed  by  five  years 2290 

oath  of,  makes  proof  of  nature  and  duration  of  services.  2260 

privilege  for  charges  of  during  last  illness 2008 

power  to  receive  gifts 769 

PIGEONS,  ownership  of  those  passing  into  another  dove-cot 428 

PILOTS  :  Vide  Affreightment 2423,  2432 
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Arta. 
PLEDGE,  definition  of 1906 

immoveables  may  be  the  subject  of 1967 

of  moveable  property  is  called  pawning 1968 

of  bills  of  lading,  cove  receipts,  etc— Vol.  II,  p.  629. 

and  it  gives  creditor  right  of  preference 1969 

which  only  exists  while  thing  pawned  remains  in  the  hands 

of  creditor  or  of  some  one  appointed  to  hold  it 1970 

he  may  dispose  of  thing,  in  default  of  payment 1971 

but  until  then  the  debtor  is  the  owner  of  the  thing 1972 

responsibility  of  creditor  for  loss  or  deterioration  of  thing 

and  of  debtor  for  expenses  of  its  preservation 1973 

the  interest  of  a  debt  given  in  pledge  is  imputed  in  payment 

of  interest  due  to  creditor 1974 

when  debtor  can  claim  restitution  of  thing 1975 

is  indivisible  although  debt  be  divisible 1976 

effect  of,  on  heirs  of  creditor  and  debtor •  ■ 1976 

rights  of  third  parties 1977 

above  regfulations  are  subject  to  usages  of  commerce 1978 

special  rules  relating  to  pawnbroking 1979 

property  of  a  debtor  is  the  common  pledge  of  his  creditors. .  1981 
PLOUGHING  AND  TILLING,  fruits  produced  by  a  thing,  only  belong 

the  proprietor  subject  to  restoration 

of  costs  of 410 

privilege  for  expenses  of 2010 

POLICE  REGULATIONS,  as  to  mines  and  mining 414 

POLICY  :  Vide  Insurance. 

PONDS,  ownership  of  fish  going  into  another 428 

PORTS,  are  dependencies  of  the  Crown 400 

POSSESSION,  what  is 2192 

requisite  for  prescription,  definition  of 2198 

always  presumed  to  be  as  proprietor,  in  absence  of  proof 

to  the  contrary 2194 

begun  for  another,  presumed  to  continue  so 2195 

requisite  for  prescription  cannot  be  founded  on  faculta- 
tive acts  or  by  sufferance 2196 

nor  on  acts  of  violence 2197 

but  in  cases  of  violence  or  clandestinity,  it  begins  when 
the  defect  ceases,  though  a  thief  s  heir  cannot  pres- 
cribe   2198 

actual,  coupled  with  proof  of  former,  raises  a  presump- 
tion of  intermediate 2199 

actual,  of  a  corporeal  moveable,  creates  a  presimiption 

of  ownership 2288 

of  property  of  absentees  :  Vide  Absentees 98  et  seq. 

person  in  actual,  preferred  as  between  two  vendees  of 

same  thing 1027 

POSSESSION  OF  STATUS,  does  not  dispense  parties  from  producing 

marriage  certificate 160 

parties  in    possession   of   status,    cannot 

demand  nullity  of  act 161 

of  legitimate  children 229  et  seq. 
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Arts. 
POSSESSOR,  when  in  good  faith,  a<;quires  fruits 411 

when  he  is  deemed  in  good  faith 412 

POSSESSORY  ACTION,  emphyteutic  lessee  may  bring 572 

POUND  STERLING,  value  of :  Vide  Sovereign 17  §  20 

POWER  OF  ATTORNEY :  Vide  Mandate 1701  et  seq, 

PREAMBLE,  which  forms  part  of  an  Act,  assists  in  explainingit 12 

PRECIOUS  STONES,  not  included  in  the  word  **  moveables  " 305 

PRECIPUT,  conventional,  in  marriage  covenants 1401 

not  subject  to  the  formalities  of  g^f ts 1402 

right  to,  opens  by  natural  death,  but  not  by  civil  death . .  1403 

nor  by  separation  of  property  or  from  bed  and  board 1404 

rights  of  creditors  of  community  regarding 1405 

PESCRIPTION,  is  positive  and  extinctive  or  negative 2183 

may  be  renounced  but  not  by  anticipation 2184 

renunciation  of  is  express  or  tacit 2185 

effect  of  as  regards  sureties 2229 

persons  who  cannot  alienate  cannot  renounce 2186 

who  may  set  up,  when  debtor  has  renounced 2187 

Court  cannot  supply  defense  resulting  from 2188 

but  in  certain  cases  right  is  absolutely  extinguished. .  2207 

of  immoveable  property,  law  governing 2180 

and  as  regards  moveable  property  and  personal  actions  2100 

commenced  in  Lower  Canada,  how  completed 2101 

possession  necessary  for  :  Vide  Possession 2192  ct  seq. 

Causes  hiriderlng  prescriptian,  precarious  possession 

and  substitutions. — Things  not  the  object    of 

commerce  are  not  subject  to 2201 

good  faith  assumed  and  bad  faith  must  be  proved  2202 

is  not  acquired  by  those  who  possess  for  another .  2203 

nor  by  their  heirs 2204 

save  in  cases  of  interversion  of  title 2205 

of  ten  years  by  purchasers  under  a  translatory 

title  derived  from  a  precarious  or  subordinate 

possessor 2206 

in  cases  of  substitution 2207 

no  one  can  acquire,  against  his  title 2208 

save  that  he  may  be  freed  from  an  obligation  by .  2200 

of  excess  of  contents  of  immoveables 2210 

a  continuation  of  like  services  does  not  hinder 2266 

Things  imprescriptible  ^privileged  prescriptions.  — Action 

of  a  child  to  establish  his  status  is  imprescriptible    235 

Crown  may  avail  itself  of 2211 

rights  of  Crown  of  sovereignty  and  allegiance  are 

not  subject  to 2212 

nor  are  sea  beaches,  ports,  rivers,  and  other  real 

rights  of  the  Crown 2213 

nor  are  the  principal  of  rents,  dues,  revenues  owing 

to  the  Crown 2214 

but  arrears  of  are 2215 

of  property  escheated  to  the  Crown 2216 

sacred  things  cannot  be  acquired  by 2217 

when  it  takes  place  against  the  church 2218 
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Arte. 
PRESCRIPTION,  Things  imprescriptible  iSk  privileged  prescriptiana. 

Right  to  tithes  is  imprescriptible,  but  positive  pre- 
scription by  40  years  runs  between  neighbouring 

rectors 2210 

public  property  cannot  be  acquired  by 2220 

but  property  belonging  to  municipalities  and  that 

held  in  mortmain  can 2221 

right  to  redeem  rents  is  imprescriptible 2248 

Interruption  of,  is  either  natural  or  civil 2222 

**  definition  of  natural 2223 

judicial  admission  effects 2265 

judicial  demand  effects 22^ 

but  not  if  brought  before  incom- 
petent court 2225 

nor  if  service  is  null,  or  the  suit  is 
abandoned,  perempted  or  dismiss- 
ed    2226 

effect  of 2228,  2255,  2264 

how  effected  civilly 2227 

•*  endorsements  of  payments  on  notes 

or   other   writings  do  not   make 

proof  of 1229 

**  effect  of  as  regards  joint  and  several 

creditors 2230 

and  as  regards   joint  and   several 

debtors  and  heirs,  etc 2231 

registration  does  not  effect 2065 

Sitspension  of,  as  against  those  not  born,  minors, 

idiots,  madmen  and  others 226Q,  2232 

''  as  between  husband  and  wife 2233 

as  against  married  women 2234,  2235 

Avithregai*d  to  certain  personal  actions  2236 
as  i-egards  beneficiary  heir  and  vacant 

successions 2237,  2238 

**  and  joint  and  several  creditors  and 

heirs 2230 

Ti7}ie  required  for,  is  reckoned  by  days,  not  hours. . .  2240 

from  when  calculated..  2258,2280,2262 
By  thirty  years,  affects  all  things  not  otherwise  regu- 
lated   2242 

**               has  same  effect  as  immemorial  pos- 
session    2245 

"               effect  of  on  right  to  plead  in  actions.  2246 
"               of  action  to  account  against  tutors..  2243 
**               title  may  establish  defects  in  posses- 
sion   2244 

**  arrears  of  rent  due  to  Crown 2215 

"  of  emphyteutic  rents 2340 

By  ten  years,  of  corporeal  immoveables  under  trans- 

latory  title 221,6,  2251 

♦*           of  capital  of  dues  and  rents,   by  sub- 
sequent purchaser 2252 
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Arts. 
PRESCRIPTION,  By  ten  years,  what  constitutes  good  faith  of  sub- 
sequent purchasers 2258 

a  title   which  is  null,  cannot  form    a 

ground  for 2254 

effect  of  renunciation  of 2255,  2284 

when  may  be    invoked  together  with 

that,  of  thirty  years 2256 

obligation  to  renew  hypothecs,  etc.  in 

cases  where  this  prescription  lies 2257 

of  contracts  for  error,  fraud,  violence  or 
fear,  lesion  and  rectification  of  tutors' 

accounts  and  when  this  time  runs 2258 

"           of  claims  against  architects  and  con- 
tractors   2250 

**  as  regards  escheats  to  the  Crown 2216 

By  jive  years,  ot  professional  services  and  disburse- 

.  ments  of  advocates  and  attorneys. . .  2260 
"  of  professional  services  and  disburse- 

ments of  notaries  and  fees  of  officers 

of  justice 2260 

**  of  depositaries,  for  recovery  of  papers 

and  titles 2260 

"  of  bills  of  exchange,  promissory  notes 

and  notes  for  the  delivery  of  grain . . .  2260 

"  of  sales  of  moveable  effects 2280 

of  labor  and  work  in  general 2260 

of  physicians  and  surgeons  and  how 

proof  of  their  services  is  made 2260 

By  two  years,  of  seduction  and  lying-in  expenses 2281 

of  offences  and  quasi-offences 2261 

of  wages  of  workmen  hired  for  more 
than  one  year  and  not  reputed  do- 
mestics    2261 

•*  of  school  masters  and  teachers 2261 

By  one  year,  of  slander  and  libel 2262 

of  bodily  injuries  in  general 2262 

of  wages  of  dom fustics  &  farm  servants . .  2262 
**  and  of  merchants'  clerks,  hired  for  less 

than  a  year 2262 

"  of  hotel  and  boarding  house  charges 2262 

of  certain  short,  established  by  Act  of  Parliament 2263 

when  it  recommences  after  renunciation 2264 

when  debt  is  absolutely  extinguished  by 2287 

begun,  before  promulgation  of  code,  how  governed . . .  2270 

PRESERVATION,  of  thing,  before  delivery 1025 

obligation  to  deliver,  involves  the 1063 

and  person  charged  thei'ewith  must  use 

care  of  a  prudent  administrator 1064 

**  in  contract  of  sale 14J)8 

in  contract  of  lease  and  hire 1628  et  setj. 

in  contract  of  lease  and  hire  of  work .  1684,  1085 

in  contract  of  loan 1766 
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Arts. 

PRESERVATION,  of  thing,  in  contract  of  deposit 1802 

"  in  contract  of  pledge 1973 

*'  privilege  for  expenses  incurred  in :  Vide 

Loss 1996 

PRESUMPTION,  of  survivorship  :  Vide  Survivorship 603  et  seq. 

furnishing  of  deeds  by  notaries  is  not  a  presumption 

of  payment  of  their  fees 1242 

acquittal  of  the  principal  of  a  loan,  creates  a  pre- 
sumption of  payment  of  interest 1786 

of  receipt  of  work  by  payment  of  wages  of  workmen  1687 

PRESUMPTIONS,  are  established  by  Jaw  or  arise  from  facts 1238 

legal  presumptions  and  t)\o&&  juris  et  de  jure 1230 

when  proof  can  contradict  a  legal  presumption 1210 

res  judicata  is  a  presumption  jui^  et  dejure 1241 

when  left  to  discretion  of  Court 1242 

PRETAKINGS,  in  successions,  by  heire 701,  702 

in  community,  by  each  consort  or  his  heirs 135?7 

but  those  of  wife  take  precedence  over  husband's 1358 

PRICE,  obligation  of  buyer  to  pay,  in  sales 1532 

when  buyer  must  pay 1533 

when  buyer  must  pay  interest  on 1534 

when  buyer  may  delay  payment  of . . .    : 1535 

effects  of  his  not  ptay ing 1536  to  1540 

buyer  cannot  recover,  when  he  has  brought  an  action  for  dis- 
solution of  sale,  because  of  non-payment  of 1541 

but  converse  is  not  the  case 1542 

in  cases  of  moveable  things 1543,  15-14 

PRIESTS  :  Vide  Ministers,  Tithes. 

PRIMORDIAL  TITLE,  acts  of  recognition  do  not  make  proof  of 1213 

PRINTING,  and  distribution  of  laws 4,  5 

PRISONS,  pei-sous  dying  in,  how  burial  of  must  be  authorized 69 

PRIVATE  WRITINGS  :   Vide  Writings  Private, 

PRIVILEGE,  meaning  of  the  term 1983 

how  preference  amongst  privileged  creditoi-s  is  regulated  1984 

privileged  claims  of  equal  rank  are  paid  rat^ably 1985 

effects  of  subrogation  in  rights  of 1157,  1986  to  1988 

of  the  Crown 1989 

of  creditors  and  legatees  of  a  pei'son  entitled  to  separation 

of  property 1990 

of  creditt^rs  of  a  partnerahip 1991 

may  Ix^.  on  moveables  or  immoveables 1992 

Ujion  moveables,  on  what  it  may  be 1993 

"  what  claims  carry  and  order  of 19W 

**  what  law  costs  carry 1905 

"  include  costs  of  preservation 1996 

for  tithes 1997 

**  of  unpaid  vendor 1908,  2000 

"  of  creditors  having  a  right  of  pledge  or 

retention 2001 

for  funeral  expenses 2002 

for  expenses  of  last  illnes 2003 

for  municipal  taxes 2004 
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Arts. 
PRIVILEGE,  Upon  moveables,  of  lessor 2005 

**  of  domestic  servants,  clerks,  apprent- 
ices and  journeymen  and  for  provi- 
sions supplied 2006 

Upon  immoveables,  what  claims  carry  and  order  of 2009 

"  for  expenses  of  tilling  and  sowing. .  2010 

**  for  assessments  and  rates 2011 

**  for  seigniorial  dues 2012 

"  of  builders,  workmen  and  architects  2013 

**  of  vendor 2014 

**  how  retained 2015 

"  VUle  Hypothecs. 

PRIVILEGE  MARITIME,  upon  vessels,  for  certain  debts 2383 

of  ship's  husband 2384 

upon  cargo,  for  certain  debts 2385 

upon  freight,  for  certain  debts ...   2386 

order  of,  when  there  are  claims  for  collision, 

averages  or  salvage 2387 

s{)eeial  regulations  as  to  Vice  Admiralty 

Court 2388 

PRIVY,  erection  of  near  common  walls 532 

PROBATE  OF  WILLS,  how  and  where  made 857 

heir  need  not  be  called  to 858 

when  heir  may  not  contest 850 

when  lost  or  witheld 860  to  862 

PRODIGALITY,  a  ground  for  interdiction  :   Vide  Interdiction 326 

PROFESSION,  relLgiouSj  disabilities  arising  from 34 

acts  of 70  to  74 

of  advocate  and  attorney,  how  regulated 1732 

PROHIBITION  TO  ALIENATE,  how  it  may  arise  and  its  effects 968 

in  whose  interest  it  may  be 960 

things  sold,  is  void 970 

may  be  confirmatory  of  a  substitution  971 
effect  of  not  expressing  motive  of. . .  972 
when  a  substitution  is  created  by .  973,  976 

extending  to  several  degrees 974 

may  be  confined  to  acts  inter  vivos 
or  acts  in  contemplation  of  death, 

etc 975 

out  of  family,  effects  of 977  to  979 

meaning   of   terms    "  children "    or 

'  ** granchildren "in 980 

must  be  registered 981 

PROMISE  OF  MARRIAGE,  not  a  ground  for  opposition  to  a  marriage      62 
PROMISE  OF  SALE  :  Vide  Sale. 

PROMISSORY  NOTES,  what  are 2344 

who  are  parties  to . . : 2345 

are  subject  to  provisions  concerning  Bills  of 

Exchange 2346 

on  demand  are  not  entitled  to  days  of  grace .  2347 
endorsements  of  payments  on,  do  not  prove 
interruption  of  prescription 1229 
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Arts. 
PROMISSORY  NOTES,  sij^iftcati on  of  transfer  of,  not  necessary  1S73,  2296 

Vide  Bills  op  Exchange. 

PROMULGATION,  of  Acts  of  imperial  and  provincial  parliaments 1,  2 

of    code,    prescription    commenced   before,    how 

governed 2270 

of  code,  effects  of 2613,  2815 

PROOF,  on  whom  burthen  of  lies 1203 

when  secondary  cannot  be  received 1204 

how  it  may  be  made 1205 

Vide  England,  laws  of. 

By  writiiiga,  of  authentic  writings 1207  to  1214 

"  of  copies  of  authentic  writings 1215  to  1219 

**  executed  out  of  Lower  Canada 1220 

"  of  private  \*Titing8 1221  to  1229 

by  testimony  :   Vide  Testimony. 

by  presumptions  :  Vide  Presumptions. 

by  admissions  :  Vide  Admissions. 

by  oath  of  parties  :   Vide  Oath. 

of  interruption  of  prescription  is  not  made  by  endorsement  of 

payments,  on  promissory  notes 1229 

of  primordial  title  by  acts  of  recognition 1213 

PROPERTY,  in  its  relations  with  those  to  whom  it  belongs  or  who  pos- 
sess it .  300  et  seq. 

without  an  owner  belongs  to  Crown 401,  584 

in  matters  of  successions 509 

how  it  can  be  disposed  of 754 

of  debtor  is  common  pledge  of  his  creditors 1981 

is  either  moveable  or  immoveable 374 

Vide  Moveable  Property,  Immoveablesi. 
PROPRIETOR,  buildings  on  land  are  presumed  to  have  been  made  at 

cost  of 415 

of  soil  who  constructs  buildings  with  materials  of 

others 416 

may  l>e  l)ound  to  pay  a  possessor  in  good  faith  for  im- 
provements made  on  his  property  or  may  have  them 

removed 417,    418 

such  possessor  may    have    right    of  detention  until 

proprietor  pays  the  cost  of  improvements 410 

of  land  enjoys  alluvion 420 

of  gi«ound  adjacent    to  that  uncovered  by  rushing 

water  enjoys  the  increase 421 

of  land  carried  away  by  a  sudden  force  may  reclaim  it    423 
may  improve  water  courses  adjoining  his  lands — Vol. 

11,  p.  502. 
of  land  on  south  side  of  St.  Lawrence  may  cut  and 

cure  grass  on  the  beach — Vol.  II,  p.  503. 
his  rights  with  regard  to  moveables    improved  by 

accession  of  workmanship 420  et  seq. 

PROTESTANT,  churches,  meaning  of  the  word  in  article  42 — Vol.  II, 

p.  578. 
PROTESTS,  when  may  be  made  by  one  notary 1200 


AiphnbetlcaL  hnlex  to  Civil  Code.  789 

Arts. 
PROTESTS,  for  non-acceptance  of  Bills  of  Exchange  :  Vide  Bills  of 

Exchange 2208  et  seq. 

or  for  non-payment :  Fwic  Bills  op  Exchange 2310  et  seq. 

and  notice  thereof  :  Vide  Bills  of  Exchange 2326  et  seq. 

PROVISIONS,  doubtful  or  ambiguous  of  law,  how  interpreted 12 

privilege  of  those  who  supply 2006 

PROVISIONAL  POSSESSION,  of  the  heirs  of  absentees  :  Vide  Ab- 
sentee    98  et  seq. 

PROXIMITY,  of  relationship,  how  determined 615 

PRUDENT  ADMINISTRATOR,  right  of  use  and  habitation  must  be 

used  as  by  a 490 

obligation  to  keep  a  thing  involves  the 

care-  of  a 1064 

lessee  must  use  things  as  a 1626 

borrower  must  bestow  care  of  a 1766 

depositary  must  keep  thing  as  a 1802 

mandatary  must  act  as  a 1710 

sequestrator  is  responsible  as  a 1825 

trustee  must  act  as  a 981k 

PUBLICATION,  of  bans  of  marriage  :  Vide  Bans  op  Marriage.  .  67  et  seq. 

130  et  seq. 

PUBLICITY,  of  registers  of  civil  status 50 

of  registers  of  real  rights 2177  et  seq, 

PURCHASER,  at  auction  is  bound  by  the  entry  of  his  name  in  the  sale 

book 1667 

effect  of  his  not  paying  the  price 1668 

at  judicial  sales  who  is  evicted— his  remedy 1586,  1587 

in  sales  for  purposes  of  public  utility  cannot  be  evicted  1590 

when  he  has  a  right  to  evict  a  lessee 1663  to  1665 

effect   of    unregistered  rights   upon  subsequent  pur- 

(!hasers 2085 

effect  of  registration  of  real  rights  as  against  a 2088 

prescription  by  subsequent  purchasers 2251  et  seq. 

Vide  Buyer. 
QUAKERS,  affirmation  by— Vol.  II,  p.  577. 
proof  of  being  a — Vol.  II,  p.  578. 

QUALITY,  of  father  and  mother  is  stated  in  acts  of  birth 64 

of  parties  to  be  married  and  that  of  their  parents  in  acts  of 

marriage 58 

and  of  the  deceased  in  ^t«  of  burial 67 

merchantable,    requisite    when    thing   contracted   for    is 

determined  in  kind  only 1161 

to  contrctct :   Vide  Capacity. 

QUANTITY,  seller  must  deliver  full 1600 

effect  of  excess  or  deficiency  of 1601  et  seq. 

of  a  thing  in  obligations  may  be  uncertain  provided  it 
c^n  be  ascertained 1060 

QUARRIES,  when  usufructuary  may  work 460 

rights  of  community  regarding 1274 

QUASI-CONTRACTS,  obligations  arise  from fi83 

persons  capable  of  contracting  may  be  bound  or 

bind  others  by 1(^1 
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Arts. 
QUASI-CONTRACTS,  and  also  persons  incapable  of  contracting 1042 

VUle  Ncgoiloruni  gestio 1043  et  seq. 

resulting  from  the  reception  of  a  thing  not  due : 

Vide  Undue  Payment 1047  et  seq. 

QUASI-OFFENCES,  obligations  arise  from 883 

every  person  is  responsible  for  his 1053 

also  for  those  under  his  control 1054 

and  damages  arising  from  fault  of  his  animals. . .  1055 

how  prescribed 2261,  2262 

RABBITS,  passing  into  another  warren,  ownership  of 428 

RAILWAY  COMPANIES. -Sale  of  goods  by.     Vol.  II,  p.  605. 

RATES,  school  and  municipal,  privilege  for  on  immoveables.  2009  §5,  2011 

usufructuary  liable  for 471 

RATIFK^ATION,  of  title  :   VUle  C^onfirmation  of  Title 2081  §  7 

READINCt,  of  acts  of  civil  status  to  i)arties  and  witnesses 41 

of  wills  in  authentic  form 843 

REALIZATION,  clause  of,  in  marriage  covenants,  effect  of 1385 

renders  consort  debtor  for  amount  he  promised  to 

contribute 1386 

how  the  contribution  is  subtantiated 1387 

effect  of  as  to  pretakings  of  consorts 1388,  1380 

RECEPTION  of  thing  not  due,  quasi-contract  arising  from  :  Vide 

Undue  payment 1047  et  seq. 

ROC^OGNITION,  acts  of,  when  proof  of  primordial  title 1213 

RECONC'ILIATION,  effect  of,  l>etween  parties  to  an  action  for  separa- 
tion from  bed  and  board 196,  217 

RECORDS,  of  the  executive  departments  of  government,  of  parlia- 
ment and  of  courts  of  justice  are  authentic 1207 

REC^TIFICATION,  of  errors  in  acts  and  registers  of  civil  status,  by 

whom  may  ])e  demanded  and  before  what  (^ourt.      75 

effect  of  judgment  of 76 

of  total  omissions  in,  how  effected 77 

against  whom  judgment  may  be  set  up 78 

REDEMPTION,  of  share  assigned  to  a  stranger  by  one  of  co-heirs 710 

right  of  may  be  stipulated  in  contract  of  sale  and 

effects  of 1540 

seller  takes  back  property  five  of  incumbrances 1547 

cannot  l)e  stipulated  for  more  than  ten  years 1548 

and  stipulat-<?d  term  must  be  strictly  observed 1540 

failing  which  buyer  remains  absolute  owner 1550 

the  term  runs  against  minors  and  others 1551 

seller  of  immoveables  may  exercise  right  of  against 

second  buver 1552 

but  second  Vmyer  may  prescribe  against  seller 1553 

and  may  set  up  benefit  of  discussioh  as  against  credi- 
tors of  the  seller 1554 

effect  of  sale  by  licitation 1555 

and  of  several  selling  jointly 1556 

how^  exercised  by  co-heirs 1557 

buyer  may  compel  co-heir  or  co-vendor  to  take  back 

whole  pixjperty 1558 

unless  sale  was  made  by  each  of  them  of  his  part  only  1550 
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Arts. 
REDEMPTION,  effect  of  as  regards  heirs  of  buyer 1560 

right  of,  must  be  registered 2100 

right  of  is  absolute  without  prescription  being  required  2248 

REDHIBITORY,  action,  when  must  be  brought 1530 

REDUCTION,  of  gifts  to  concubines,  incestuous  or  adulterine  children    768 
REGISTERS,  of  civil  status,  in  Saguenay  District— Vol.  II,  p.  578. 

**  acts  of  civil  status  are  inscribed  in  42 

meaning  of  words  *'  Protestant  churches  " 

-Vol.  II,  p.  578. 
duplicate  are  divided  into  three  volumes.      42a 

regulations  concerning 42b 

alphabetical  index  is  made 42c 

Xp  whom  furnished 43 

by  whom  kept 44 

must  be  initialed  by  proper  officer 46 

licts  of  civil  status  are  inscribed  in 46 

one  duplicate  is  deposited  yearly  with  pro- 

thonotary 47 

who  must  verify  them  and  re|)ort  thereon      48 

**  the  other  is  kept  by  register 69 

*'  extracts  from  ai*e  authentic 50 

when  lost  or  none  kept 51 

responsibility  for  alterations  therein 52 

penalties  t  o  which  keepers  of  are  subject .       53 

for  acts  of  religious  pi-ofession 70  et  seq. 

Family,  against  whom  they  do  and  do  not  make  proof  1227 
of  departments   of  government,   parliament 

and  courts  of  justice  are  authentic 1207 

REGISTRARS  :  Vide  Registration  Ovvwe^h— Organization  of, 
REiilSTRATION,  of  iJartnerahips— Vol.  II,  p.  625. 

gives  effect  to  real  rights 2082 

f i*om  what  time 2083 

certain  rights  are  exempt  from 2084 

etfect  of  notice  received  or  knowledge  acquired  of 

an  unregistered  right 2085 

against  whom  want  of  may  be  invoked  2086 

by  whom  it  may  be  demanded 2087 

effect  of  possession  before  the  code  in  regard  to 2088 

preference  arising  from  obtains  only  l^etween  pur- 
chasers from  same  person 2089 

within  30  days  of  insolvency  of  title  derived  from 

insolvent  is  null 2090 

as  is  also  that  effected  after  seizure  of  the  property .  2091 

when  it  must  be  made 2092 

whom  it  avails 2093 

how  unregistered  privileged  claims  take  effect 2094 

does  not  interrupt  prescription 2095,  2131 

what  acts  require,  and  effects  thereof 2098 

authentic  titles  to  mining  rights  may  be  registered 

within  60  davs  f i-om  date 2099 

sales,  gifts  or  exchanges  and  rights  of  redemption 
must  l)e  registered  within  30  days 2100 
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Arts. 
REGISTRATION,  also  certain  judgments 2101 

a  right  of  dissolution  of  sale  has  no  eifect  against 

third  parties  without 2102 

privilege  of  builder  is  preserved  only  by  the  regis- 
tration of  a  statement  within  30  days 2103 

those  of  co-partitioners  by  registration  of  deed  of 

partition  within  30  days 2104 

and  those  of  co-heirs  and  co-legatees  for  privileges 

accruing  under  licitation 2105 

creditors  and  legatees  of  deceased  debtor  claiming 
separation  of  property,  must  register  notice  with- 
in 6  months  of  death  of  debtor 2106 

as  also  claims  for  funeral  expenses  and  expenses  of 

last  illness 2107 

fiduciary  substitutions  must  be  i*egistered 2106,  2100 

and  also  all  rights  of  ownership  resulting  from  wills 

within  6  months 2110 

requisites  in  case  of  concealment,  suppression  or  con- 
testation of  the  will 2111,  2112 

husbands  must  eifect,  of  their  wives'  rights 2113 

or  their  parents  or  tutor  if  husband  be  minor 2114 

what  property  is  effected  by 2115 

of  customary  dower 2116 

of  servitudes 2116a 

of  rights  of  minors  and  interdicted  persons.  2117  to  2120 

2147b 
of  judgments  and  judicial  acts  of  civil  courts . .  2034,  2121 

of  hypothecs  of  the  Crown 2121 

of  deed  of  sale,  secures  five  years  interest 2122 

of  life  rent,  secures  arrears  for  five  years 2123 

of  other  claims,  secures  two  years  interest  only 2124 

other  arrears  are  secured  by  registering  a  memorial 

thereof   2125 

renunciations  of  dower,  successions,  legacies,  and 

community  of  property  require 2126 

leases  for  more  than  one  year  require 2127,  2128 

and  also  payment  of  rent  for  more  than  one  year  in 

anticipation 2129 

order  of  preference  of  real  rights 2130 

is  effected  at  length  or  by  memorial  and  may  be 

renewed 2131 

at  length,  how  effected 2132  to  2135 

by  memorial,  how  effected 2136 

form  of  memorial  and  at  whose  request  it  may  be 

made 2137 

memorial  may  embody  several  titles 2138 

contents  of  memorial 2130 

memorial  is  delivered  to  register  and  proved 2140 

how  proved  and  executed  in  Lower  C'anada 2141 

and  if  in  Upper  Canada 2142 

and  if  in  any  other  British  possession 2143 

and  if  in  a  foreign  county 2144 
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Arts. 
REGISTRATION,  if  executed  in  duplicate  before  a  notary 2144a 

duty  of  registrar  on  receipt  of 2145 

and  when  executed  in  duplicate  before  a  notary 2145a 

memorial  of  arrears  of  interest  must  state  amount 

thereof  and  be  sworn  to 2146 

provisions  of  this  section  apply  to  titles  not  affect- 
ing immoveables  but  requiring   registration  by 

special  laws 2147 

form  of  certain  notices,  declarations  and  memorials  2147a 
right  of  married  women,  minors  and  interdicts  to 

effect 2147b 

Cancelling  of,  who  may  and  who  must  effect 2148 

who  may  demand 2149 

when  it  may  be  ordered 2150 

how  effected 2151,  2152a 

"  consent  to  must  be  mentioned 2152 

judgment  ordering 2153,  2154 

sheriff  and  prothonotary  are  bound 

to  effect,  in  certain  cases 2155,  2156 

i*egistration  of  confirmations  of  titles, 
forced  licitations,  sheriff's  sale,  &c., 

is  equivalent  to 2157 

Renewal  o/,  in  certain  cases 2172,  2173 

Certificate  of 2177 

REGISTRY  OFFICES,  object  of  and  where  established 2168 

are  kept  by  registrars,  their  duties  and  liabilities  2150 

when  must  be  kept  open 2160 

what  books  registrars  must  keep 2161 

addresses  of  hypothecary  creditors  kept  by . . .  2161a 

who  must  give  their  addresses  to 21616 

how  they  are  entered 2161c 

how  seizures  are  entered  by 2l61d  to  2161/i 

how  sales  for  taxes  are  entered  by 2161  i  to  2161 Z 

the  registers  may  be  divided  and  kept  in  several 

parts 2162 

for  cities  of  Quebec  and  Montreal 2163 

Governor  in  Council  may  alter  form  of  books .  2164 
of  official  plans  and  books  of  reference . . .  2166,  2167 

lands  may  be  described  according  to 2168 

Organization  of ,  location  of. — Vol.  II,  p.  632. 
**  ai'chives  in  registry  offices  of 

certain  former  counties. — 
Vol.  II,  p.  634. 
archives  in  new  registration 

divisions. — Vol.  II,  p.  634. 
registrar  after  the  change. — 
Vol.  II,  p.  635. 
**  preparation  of  official  plans 

and  books   of  reference. — 
Vol,  II,  p.  636. 
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Arts. 
REGISTRY  OFFICES,  Organization  o/,  acquisition  of  registers.— Vol, 

II,  p.  641. 
renewal    of  registers.  —  Vol. 

II,  p.  641. 
remission  of  registers.— Vol. 

II,  p.  642. 
duties  of  registrars. — Vol.  II, 

p.  642. 
oaths  to  be  taken  by  regist- 
rars.—Vol.  II,  p.  643. 
security  to  be  furnished  by 
Registrars.— Vol.  II,  p.  644. 
'*  Registrar's  fees. — Vol.   II,  p. 

645. 
"  Inspector  of  Registry  Offices. 

-Vol.  II,  p.  646. 

RELATIONSHIP,  proximity  of,  how  determined 615  et  seq. 

RELEASE,  of  obligations,  either  express  or  tacit 1181 

not  presumed  from  surrender  of  pledge 1182 

surrender  of  original  title  of  an  obligation  to  one  of  joint 

and  several  debtors  avails  co-debtors 1183 

express  release  in  favor  of  one  of  joint  and  several  debtors 

does  not  discharge  others 1184 

effect  of,  as  between  debtors  and  sureties 1185 

consideration  given  by  surety  for  hfs  release  is  not  imputed 

in  discharge  of  principal  debtor 1188 

RELIEF,  of  minors  for  lesion  :  Vide  Lesion 1001  et  seq. 

RELIGIOUS  PROFESSION  :  Vide  Pbopession 70  et  seq. 

REMOVAL,  right  of  nomination  to  an  office  carries  that  of 17  §  17 

Of  Tutors,  causes  for 284,  285 

advice  of  family  council  reqiusite  for 286 

requisites  in  judgment  ordering 287 

Of  Interdiction^  when  and  how  effected 336 

*  *  for  drunkenness,  after  one  year's  sobriety   336n 

Of  Teatamentary  Executors^  when  and  how  effected 917 

RENEWAL,  of  lease  by  tacit  reconduction :  Vide  Tacit  Renewal  1608  et  seq. 

of  registration 2131,  2172,  2173 

RENEWAL  DEED,  when  holder  in  hypothecary  action  may  furnish 

for  rents 2061 

debtor  of  emphyteutic  dues  must  furnish 2240 

new  holder  of  immoveables,  in  cases  where  ten 

years  prescription  applies,  must  furnish 2^7 

RENT,  and  arrears  of,  are  included  in  the  class  of  civil  fruits 440 

discharges  for  more  than  one  year's  rent  in  anticipation  must 

be  registered 2129 

is  prescribed  by  five  years 2250 

privilege  of  lessor  for 2005 

Vide  Lessor,  Lessee. 

Alienation  for,  in  perpetuity,  is  equivalent  to  sale 1593 

how  rent  may  be  payable 1504 

obligation  to  pay  is  a  personal  liability 1505 
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Arts. 
RENTS,  CoTiatituted,  capital  of  unredeemed  constituted  created  before 

the  Code  is  immoveable  by  law 382 

•*  and  all  other  perpetual  or  life  rents  are  moveable    388 

**  what  are 1787 

may  be  made  by  gift  or  will 1788 

either  in  perpetuity  or  for  a  term 1789 

for  what  term  may  be  made  when  effecting  real 
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thirty  years 390 

when  redeemable  at  option  of  debtor 391,  392 

when  capital  may  be  demanded 1799 

prescription  of 1791,  2248,  2250 

effect  of  sale  of  property  charged  with 1792 

lAfe :  Vide  Life  Rents. 
RENTS,  ISSUES  AND  PROFITS  :  Vide  Fruits. 

RENUNCIATION,  of  Community  :  Vide  Community 1338  et  seq. 

of  Prescription  :  Vide  Prescription  . . .  2184  et  seq.  2229 

of  Successions  :  Vide  Successions 651  et  seq. 

REPAIRS,  liability  of  usufructuary  for 468 

lesser  and  greater,  what  are  the 409 

dowager's  liability  for 1469 

in  lease  and  hire,  liability  of  lessor  for 1613 

when  lessee  must  suffer  them  to  be  made 1634 

when  lessee  must  make  them 1638 

REPLACEMENT,  as  between  consorts  in  community 1306,  1306 

REPRESENTATION,  In  succeaaiona,  definition  of 619 

takes  place  without  limit  in  the  direct  line  des- 
cending      620 

does  not  take  place  in  favor  of  ascendants 621 

when  admitted  in  collateral  line 622 

is  effected  according  to  roots 623 

only  takes  place  of  those  who  are  naturally 
or  civilly  dead.     A  person  may  represent  him 

whose  succession  he  has  renounced 624 

REPRESENTATIONS,  and  concealments  in  Insurance  :  Vide  Insur- 
ance   2486  et  seq.  2508,  2570 

REPRESENTATIVES,  the  word  "  person  "  extends  to  heirs  and. . .  17  §  11 
REPRISALS,  between  consorts  on  dissolution  of  community. . .  1357  et  seq. 
REQUISITES,  in  contracts :  Vide  Conditions. 

RESCISSION,  Of  Gifts  :  Vide  Gifts,  revocation  of 811  et  seq. 

Of  Contracts,  made  in  fraud  of  creditors :  Vide  Cre- 
ditors   1032  et  seq. 

Of  Sale,  for  latent  defects :    Vide  Dissolution.  .  1526  et  seq. 

Of  Lease :  Vi/le  Lessor,  Lessee 1624, 1641.  1656,  1662 

Of  Contracts  for  construction  of  a  building 1691 

In  matters  of  partition 751  et  seq. 

RESIDENCE,  of  wife  is  with  her  husband 176 

as  regards  notice  of  protest 2328 

of  registrars— Vol.  II,  p.  644. 

Vide  Non-Resident 29 
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ArU. 
RES  ADJUDICATA,  is  a  presumption  juris  et  dejure 1241 

transaction  has  the  authority  of 1920 

RESOLUTION,  of  sale 155»  et  seq. 

RESPECTFUL  REQUISITIONS,    to  the  father  and  mother  before 

marriage  abolished 123 

RESPONDENTIA  :    Vide  Loan  upon  bottomry  and  re8pondentia.2d^  et  seq. 
RESPONSIBILITY,  for  damages  caused  by  a  person's  act  or  neglect. .  1053 

for  those  caused  by  persons  under  his  control 1054 

for  those  caused  by  animals  or  buildings  owned  by 

him  1055 

when   right  to    damages  ceases  as  regards  the 

injured  person's  heirs 1058 

RESTITUTION,  when  buyer  has  a  right  to  claim  from  the  seller 1511 

of   materials  used,   without   proprietors  consent,  to 

make  a  thing  of  a  different  description 440 

RESTORE,  he  who  receives  what  is  not  due  to  him  is  bound  to 1047 

RETENTION,  right  of  upon  moveables  on  which  possessor  has  made 

improvements 441 

upon  immoveables  under  similar  circumstances 419 

co-heir's  right  of  for  improvements   on    immoveables 

returned  in  kind 732 

right  of  institute  to 906 

right  of  in  pledge 1968 

creditors  having  a  right  of 20O1 

RETROACTIVE  EFFECT,  code  does  not  apply  to  past  transactions 

when  it  would  have  a 2613 

judgment    of  separation  as    to  property 

between  consorts  has 1314 

RETURNS,  by  consorts  or  their  heirs  into  the  mass  of  the  commu- 
nity    1355,  1356 

/?!  »u<'ce8»ion8^  what  heirs  must  return  into  mass 712 

obligation  ceases  on  i*enouncing  succession    713 
donee,  not  an  heir  at  time  of  gift,  is  still 

bound  to  return 714 

effect  of  gifts  to  son  of  a  person  entitled  to 

succeed 715 

what  a  grandson  is  bound  to  return 716 

gifts  made  diu'ing  marriage  to  donee  or  his 

wife,  when  they  must  be  returned 717 

are  made  only    to  the  succession   of  the 

donor  or  testator 718 

disbursements  for  establishment  of  heir  or 
payment  of  his  debts  must  be  returned . .    719 

what  expenses  are  not  subject  to 720,  722 

only  due  from  co-heir  to  co-heir 723 

how  effected 724 

of  moveable  property 7^ 

of  monev 726 

of  immoveables 727  to  729 

i^esponsibility  of  donee  for  deteriorations. .    730 

and  for  hypothecs  and  incumbrances 731 

right  of  retention  for  ameliorations  732 
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Arts. 
RETURNS,  In  aucceasiotiSj  at  what  time  value  is  estimated 733,  734 

In  dower,  what  benefits  child  is  bound  to  return 1468 

RE-UNION,  of  consorts  :  Vide  Reconciliation. 

REVENDIOATION,  unpaid  vendor  has  a  right  of    1098 

is  subject  to  four  conditions igOO 

REVOCATION,  Of  giftf*,  when  creditors  may  obtain 803 

when  liable  to  be  revoked  after  acceptance  .     311 
subsequent  birth  of  children  to  donor,  not  a 

ground  of 812 

when  express  stipulation  is  requisite 816 

Of  wills,  how  testator  must  effect 892 

when  it  may  be  demanded 893 

effect  of  subsequent  wills  as  regards . .  894,  895,  896 

alienation  of  thing  bequeathed  effects 897 

except  by  gifts  in  contract  of  marriage,  testa- 
tor cannot  renounce  his  right  of 898 

Of  benefits,  conferred  by  husband  or  parents  in  policies 
of  insurance. — Vol.  II,  p.  610. 

Of  mandate,  terminates  mandate 1755 

mandator  may  at  any  time  effect 1756 

appointment  of  new  mandatary  effects . .  1757 

notice  of  is  requisite 1758 

RIGHT  OF  ACCESSION :  Vide  Accession  and  Ownership. 

RIGHT  OP  PETITION  :   Vide  Petition  of  right 2211 

RIGHT  OF  REDEMPTION  :  Vide  Redemption  right  op. 

RIGHT  OF  WAY  :  Vixie  Way 540  et  seq. 

RIGHTS,  of  the  Crown  and  of  third  parties,  when  affected  by  Acts  of 

the  legislature 9 

civil  are  enjoyed  by  all  British  subjects 18 

civil,  how  they  are  lost  and  restored :   Vide  Civil  Death  30  et  seq. 
Vide  Civil  death.  Professions  Religious. 

of  ownership,  donor  must  divest  himself  of 777 

of  succession,  what  seller  of  is  bound  to  warrant,  etc. ;  Vide 

Sale 1579  et  seq, 

litigious  :  Vide  Litigious  rights 1582  et  seq. 

of  retention  :  Vide  Retention. 
seigniorial :  Vide  Seigniorial  rights. 
of  Riparian  proprietors :   Vide  Alluvion,  Servitudes. 
of  action,  sale  of :  Vide  Sale. 
RISK,  in  insurance  :  Vide  Insurance. 

of  a  thing  before  delivery,  rules  regarding 1025,  1063,  1064 

of  Are,  in  lease  and  hire 1629,  1631 

in  contract  of  loan,  of  thing  lent 1768 

in  partnership,  of  thing  the  enjoyment  only  of  which  belongs 

to  the  partnership 1846 

Vide  Preservation. 

RIVERS,  navigable  and  floatable  are  Crown  dependencies 400 

alluvion  produced  belong  to  owner  of  adjacent  land 420 

obstructions  upon. — Vol.  II,  p.  500. 
Vide  Alluvion,  Ownership. 

ROADS,  maintained  by  the  state  are  Crown  dependencies 400 

things  foimd  on,  rules  regulating  ownership  of 603 
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Arte. 
ROLL:  ride  List. 

ROOTS,  of  trees,  extendinR  upon  neighbour's  property 520 

where  representation  is  admitted,  partition  is  effected  accord- 
ing to 623 

RUINS,  of  a  building,  responsibility  of  owners  for  damages  caused  by  1066 

RURAL  ESTATES,  rules  applicable  to  lease  and  hire  of 1657 

rules  particular  to  lease  and  hire  of  farms  and. — 

Vide  Lease  and  hire 1646  et  seq. 

SAFE  KEEPING  :  Vide  Preservation,  Risk. 
SAILORS  :  Vide  Seamen. 
SALARY  :  Vide  Wages. 

SALE,  definition  of  contract  of 1472 

general  rules  governing 1473 

of  moveable  things,  by  weight,  number  or  measure 1474 

on  trial,  presumed  made  under  a  suspensive  condition 1475 

simple  promise  of,  not  equivalent  to  1476 

accompanied  by  the  giving  of  earnest 1477 

promise  of,  with  tradition  and  actual  possession,  is  equivalent  to  1478 

expenses  of  title  deed,  borne  by  buyer 1479 

effect  of  on  rights  of  third  parties 1480 

of  intoxicants  by  tavern  keepers,  right  of  action  for  price  of 1481 

capacity  to  enter  into  contract  of 1482 

husband  and  wife  cannot 1483 

tutors,    curators,  agents,  administrators,  trustees  and  certain 

public  officers  cannot  buy  certain  property 1484 

of  litigious  rights,  who  cannot  buy  ;  Vide  Litigious  Rights.  .  1485 

what  things  may  be  the  object  of 1486 

of  a  thing  not  belonging  to  seller,  is  null 1487 

but  is  valid  if  it  be  a  commercial  matter  and  the  seller  after- 
wards becomes  owner  of  the  thing 1488 

of  property  lost  or  stolen  bought  at  a  fair  or  market 1480 

or  sold  under  authority  of  law 1490 

expenses  of  delivery  are  at  the  charge  of  seller 1496 

obligations  of  seller:  Fi<fe  Seller,  Warranty,  Delivery  1401  et  seq. 
obligations  of  buyer :  Vide  Buyer   purchaser,  Dissolution, 

Interest,  Payment 1532etseq. 

dissolution  of  :  Vide  Dissolution,  Lesion,  Redemption.  1545  et  seq. 

by  licitation  :  Vide  Licitation 1562,  1563 

by  auction  :  Vide  Auction 1564  et  seq. 

of  registered  vessels 1560,  2350  et  seq. 

Of  debts  ai%d  i^ights  actimi,  how  perfected 1570 

*•  '*  when  buyer's  possession  is  available 

against  third  parties 1571 

'*  **  when  debtor  has  no  domicile  in  the 

province,  advertising  is  sufficient 

notice  of  transfer 1571a,  1571& 

**  **  how   signification    may    be   made 

when  a  whole  class  of  rents  or 

debts  are  sold 1671c 

"  **  effect  of  payment  by  debtor  to  the 

seller  before  signification  of  act.   .  1572 
special  rules  as  to  checks,  notes,  bills,  shares,  etc 1573 
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Arts. 
SALE,  of  a  debt  includes  its  accessories 14$»,  1574 

but  arrears  of  interest  are  not  included 1575 

of  a  debt,  implies  warranty  of  existence  of  debt 1^6 

effect  of  a  warranty  of  solvency  of  debtor 1577 

Of  avjcceaaionsy  warranty  of  seller 1579 

seller  must  reimburse  what  he  may  have  received 

of  the  succession 1580 

obligations  of  buyer 1581 

Of  litigimts  rights :  Vide  Lrrioious  Rights 1582  et  seq. 

Forced,  when  and  how  effeeted % 1585 

remedy  of  buyer  in  case  of  eviction 1586,  1587 

of  immoveables  for  purposes  of  public  utility 1588  et  seq. 

of  goods  by  wharfingers,  carriers  and  others— Vol.  II,  p.  505. 

SALT,  stores  for :  Vide  Stores 532§4 

SALVAGE,  finder  of  things  on  sea  or  on  sea-shore  has  a  claim  for 589 

loss  by,  insurers  are  responsible  for 2528 

SCHOOLMASTERS,  are  responsible  for  damages  caused  by  their  pupils  1054 

claims  of  for  tuition,  &c.,  prescribed  by  two  years  2261 

SEA,  things  which  are  the  produce  of,  belong  to  finder 588 

things  found  at  sea  continue  to  belong  to  original  owner 589 

SEAMEN,  master  has  authority  over 2401 

special  duties  of  masters  with  respect  to 2404 

wages  of,  not  exceeding  $200,  how  recovered 2405 

prescription  of  runs  only  after  expiration  of  voyage 2406 

wills  of,  special  provisions  concerning 849 

SECOND  MARRIAGE,  cannot  be  contracted  before  dissolution  of  the 

first 118 

prohibition  respecting  gifts  by  future  consorts 

in  case  of,  no  longer  exists 764 

SECURITY  FOR  COSTS,  by  non-residents 29 

to  be  furnished  by  registrars — Vol.  II,  p.  644. 

SEDUCTION,  or  lying-in-expenses  prescribed  by  two  years 2261 

SEIGNIORIAL  RIGHTS,  commutation  of.— Vol.  II,  p.  580  et  seq. 

SEIGNIORIES,  re-entry  upon  abandoned  lands  in.— Vol.  II,  p.  615. 

SEIZIN,  of  heirs,  takes  effect  by  operation  of  law 607 

of  legatees,  how  it  takes  place 891 

of  trustees 981b 

SEIZURE,  payments  made  to  the  prejudice  of  a  seizure,  are  not  valid 

as  against  seizing  creditor 1147 

alimentary  debts  not  liable  to  seizure  are  not  subject  to 

compensation 1190 

immoveables  under,  how  effected  by  registration 2091 

SELLER,  principal  obligations  of  are  delivery  and  warranty 1491 

what  constitutes  delivery . . . : 1492 

when  obligation  to  deliver  is  satisfied 1498 

delivery  of  incorporeal  things,  how  effected 1494 

expenses  of  delivery  are  at  charge  of 1495 

is  not  obliged  to  deliver  if  buyer  do  not  pay  price  unless  a 

term  has  been  granted 1496 

nor  even  then  if,  since  the  sale,  buyer  has  become  insolvent.  1497 

in  what  condition  thing  must  be  delivered 1498 

must  deliver  accessories  of  thing  sold 1499 
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Arte. 
SELLER,  is  bound  to  deliver  full  qtiantity  sold 1500 

effects  of  delivering  more  op  less 1500  et  seq. 

is  obliged  in  favor  of  the  buyer  to  leg^l  or  conventional 

warranty  :  Vide  Warranty 1508  et  seq. 

privilege  of,  upon  moveables  sold 1998  et  seq. 

privilege  of,  upon  immovables  sold 2000  §  9,  2014 

SEPARATION  OF  DEBTS,  consorts  may  modiy  legal  community  by 

stipulating  that  they  shall  be  separately 
liable  for  their  debts  contracted  before 

marriage 1384  §  3 

effect  of  clause  by  which  consoi-ts  stipulate 
that  they  will  separately  pay  their  per- 
sonal debts 1396 

when  consort  brings  a  determinat-e  object 
into  the  community,  there  is  a  tacit  agree- 
ment that  it  is  unencumbered 1307 

does  not  prevent  interest  and  arrears  accru- 
ed since  the  marriage  being  chargeable  to 

community 1308 

effect  of  community  being  sued  for  debts 

of  one  of  the  consorts 1309 

SEPARATION  OF  PROPERTY,  In  mwcessioiis,  when  creditors   can 

obtain 743.  744 

preference  of  creditors 1990,  2106 

//I  legacies,  when  crediters   can  ob- 
tain       879 

preference  of  creditors 1990,  2108 

In  8xih8iiUit'wn8,  when  institute  or 

his  heirs  can  obtain 968 

preference  of  creditors 1990,  2108 

Between  consorta,  community  is  dis- 
solved by 1310 

can  only  be  obtained  judicially, 

where  and  when 1311 

has  no  effect  until  executed 1312 

judgment  of,  must  be  inscribed.  1313 

it  has  a  retroactive  effect 1314 

by  whom  it  can  be  demanded . . .  1315 
creditors  of  husband  may  oppose 

it 1316 

wife  who  has  obtained,  must  con- 

t  ribute  to  household  expenses .  1317 
effect  of  on  wife's  control  of  her 

property 1318 

liability  of  husband  for  failure 
to  replace  price  of  immoveables 

alienated 1319 

effected  by  separation  from  bed 
and  board,  may  be  re-establish- 
ed by  consent  of  parties . .  208,  1320 
when  it  resumes  effect  from  day 
of  marriage ■  1321 
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Arts. 
SEPARATION  OF  PROPERTY,  Between  consorta,  dissolution  of  com- 
munity effected  by,  does  not 
give  rise  to  rights  of  survivor- 
ship   1322 

stipulated  in  marriage  contracts 
— effects  of  as  to  administra- 
tion of  property  by  wife 1422 

expenses  of  marriage,  how  borne  1423^ 
wife    cannot   alienate    her   im- 
moveables without  husband's 
consent  or  judicial  autorization  1424 
husband's      responsibility      for 

fruits  of  wife's  property 1425 

Vide   Wife    separate   as   to 
Property. 
SEPARATION  FROM  BED  AND  BOARD,  cannot  be  based  on  mu- 

tual  consent  of  parties 186 

husband  may  demand,  on  ground  of  wife's  adultery 187 

and  wife,  if  husband  keep  his  concubine  in  their  com- 
mon habitation 188 

consorts  may  respectively  demand  it  for  outrage,  ill- 
usage  or  grievous  insult 189 

sufficiency  of  these  causes  is  left  to  Court 100 

wife  may  also  demand  it,  if  husband  refuses  to  receive 

and  maintain  her 191 

where  action  for  must  be  brought 192 

how  tried  and  decided  and  proof  necessary 193 

wife  must  petition  for  leave  to  sue 194 

judge  may  allow  wife  to  reside  apart  from  her  husband 

during  suit 195,    201 

is  extinguished  by  reconciliation 191 

but  fresh  causes  give  rise  to  new  a<;tion 107 

if  action  dismissed,  parties  must  again  live  together. . .     198 

Court  may  suspend  judgment  in  certain  cases 100 

provisional  care  of  children 200 

wife  may  demand  aliment4iry  pension 202 

effect  of  wife  having  place  of  residence  assigned  to  her    203 
right  of  wife  to  attach  moveable  effects  of  community    204 
obligations  contracted  by  husband  affecting  the  com- 
munity and  alienations  of  immoveables  are  null  after 

wife  has  been  granted  leave  to  sue  for 205 

does  not  dissolve  marriage  tie 200 

wife  can  choose  her  own  domicile 207 

carries  with  it  separation  as  to  property 208,  1320 

husband  must  make  inventory 200 

wife  can  administer  her  property,  but  huslmnd  or  judge 

must  authorize  alienatiim  of  her  immoveables 210 

party  against  whom  it  is  declared,  loses  all  advantages 

granted  by  the  other  party 211 

the  party  who  obtains  it,  reta^insall  advantages  granted 
by  the  other  party 212 

each  may  demand  alimentary  pension,  when  requisite.    213 
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_  Arte. 

SEPARATION  FROM  BED  AND  BOARD,  custody  of  children— how 

arranged 214,    215 

rights  of  children,  how  affected  by 216 

re-union  of  consorts  puts  an  end  to 217 

SEQUESTRATION,  is  either  conventional  or  judicial 1817 

Conventional^  what  is  and  obligation  of  depositary  1818 

is  not  essentially  gratuitous  and  is 
subject  to  rules  applicable  to  sim- 
ple deposit 1819 

moveables  and  immoveables  may 

be  the  subject  of 1820 

how  the  sequestrator  can  be  dis- 
charged    1821 

"           rules  governing,  when  not  gratui- 
tous    1822 

Judicialj  what  may  be  the  object  of  and  when 

**  Court  may  order  it 1823 

"  in  cases  of  usufruct  and  substitution. . .  1824 

obligations  of  sequestrator 1825,  1827 

thing  sequestrated  may  not  be  leased 

to  either  of  the  pa  rties 1828 

how  the  sequestrator  can  be  discharged  1828 
SERVANTS,  domicile  of,  is  at  the  residence  of  those  for  whom  they 

serve  or  work  if  they  reside  in  the  same  house 84 

of  notaries  cannot  witness  authentic  wills 844 

services  of,  may  be  leased  or  hired 1666 

can  only  be  hired  for  a  limited  period  or  for  a  deter- 
minate undertaking 1687 

how  engagement  terminates 1688 

in  action  for  wages  by,  master  may  tender  his  oath  in 

certain  matters 1689 

general  rules  governing  the  hire  of 1670 

prescription  of  wages 2261  §  3,  2282  §  3 

privilege  for  wages  upon  moveable  property 1904  §  9,  2006 

"  **  **      immoveables 2009  §9 

wages  of  are  exempt  from  registration 2064 

duties  of.— Vol.  II,  p.  618  et  seq. 

SERVITUDES,  definition  of  real 499 

arise  from  natural  position  of  property,  frpm  law  or 

act  of  man 500 

Arising  fro7n  MtLatkni  of  property,— ^ow  of  water..     501 

springs 502 

running  streams 503 

boundaries  between  contiguous  lands 504 

fences  and  separations 505 

Established  by  law, — their  object 506 

public  utility,  such  as  tow-paths. .     507 
obligations  of  proprietors  regard- 
ing   508,  509 

**  division  -  walls    and    ditches   and 

clearances 510  to  631 
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ArtB. 
SERVITUDES,  Eatahlialied  by  law,  distance  and  intermediate  works 

required  for  certain  structures . .     532 
of   view   on    the   property    of    a 

neighbour 533to538 

"  of  the  eaves  of  roofs 539 

•*  of  the  right  of  way 540  to  544 

Eatahliahed  by  act  of  man,  how  constituted 545 

**  "  are  either  urban  or  rural  . .     546 

continuous  or  discontinuous    547 

apparent  or  unapparent 548 

title  requisite  for 540 

must  be  registered 2116a 

want  of,  can  only  be  supplied 
by  an  act  of  recognition 

from  proprietor 550 

destination   made    by    pro- 
prietor is  equivalent  to  a 

title 551 

granting   a    servitude,    in- 
volves the  grant  of  what 
is  requisite  for  its  exercise    552 
"  "  rights  of  the  proprietor  of 

the  land  to  which  the 
servitude  is  due  and  oblig- 
ations of  the  proprietor  of 

the  servient  land 553  to  558 

when  they  cease 550,  561 

when  they  revive 560 

non-user  for  30  years  extinguishes 562 

when  the  30  years  commence  to  run 563 

manner  of  exercising,  may  be  prescribed 564 

effect  of  ownership  by  undivided  shares  on  prescription    565 

and  of  minority  of  one  of  the  co-proprietora  566 

SET  OFF  :  Vide  Compensation. 

SHALL,  the  word  is  to  be  construed  as  imperative 15 

SHARES,  in  successions,  how  formed 609,  703  to  705 

*'  co-p^artitionei'S  may  object  to 706 

unequal,  "may  be  assigned  to  consorts  in  marriage  contracts.  1406 

of  joint  stock  companies,  transfer  of 1573 

suits  relating  to  calls  on  :  See  cases  noted  at 1880 

in  joint  stock  companies,  belonging  to  minors,  how  sold 351a 

SHERIFF,  cannot  buy  litigious  rights  falling  within  jurisdiction  of 

Court  in  which  he  exercises  his  functions 1485 

liability  to  imprisonment 2272  §  2 

SHIPS,  are  moveable 385 

transfer  of  :  Vide  Merchant  Shipping 2359  et  seq. 

SHRUBS  :  VUle  Treks 528  et  seq. 

SIGNATURE,  how  party  or  his  heirs  must  deny  his 1223 

how  proof  is  then  made  of  it 1224 

of  maker  of  promissory  notes,  is  requisite 2344 

SIGNIFICATION,  of  transfer  of  debts 1571a  to  1571c 

SINGULAR  NUMBER,  may  extend  to  more  than  one  person  or  thing  17  §  10 
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Arts. 
SISTERS  AND  BROTHERS,  marriage  is  prohibited  between,  whether 

legitimate    or   natural,    and  between 
those  connected    in  same  degrees   by 

alliance  125 

Vide  Brothers  in  Law. 
SLANDER:  FwZe  Libel. 
SOIL:   FmZcLand. 

SOLDIERS,  how  wills  of  may  be  made 840 

SOLE  CORPORATIONS :  VUie  Corporations  Sole. 
SOLEMNIZATION,  Of  marriage,  must  be  open  and  by  a  competent 

officer 128 

"  who  ai*e  competent  officers 129 

SOVEREIGN,  the,  means  the  King  or  Queen,  etc 17  §  1 

(pomul  sterling)  is  equivalent  to  $4.86§  or  £1.4.4  cur- 
rency    17  §  20 

SPIRITUAL  ADVISER,  gifts  made  in  favor  of,  are  valid 709 

SPRING,  of  water,  he  who  has  one  on  his  land  may  use  and  dispose  of 

it  as  he  pleases 502 

STABLES,  near  common  wall  or  wall  belonging  to  a  neighbour 532  §  4 

STAIRS,  how  made  when  different  stories  of  a  house  belong  to  different 

proprietors 521 

STATEMENT,  a  deed  of  gift  need  not  l>e  accompanied  by 786 

when  an  appreciatory  is  retjuired  of  wife's  property  in 

marriage  contract 1418 

establishing  increased  value  of  property  for  privilege  of 

builders 2013 

STATUS,  of  children  :  VUle  Acts  of  Civil  Status,  Filiation. 

STATUTES,  imperial  and  provincial,  definition  of  :  Vide  Laws 17  §  2 

STORES,  for  salt  or  other  corrosive  subtances,  near  a  common  wall  or 

wall  belonging  to  a  neighbour,  how  built 532  §  4 

STRAY  (BATTLE,  on  banks  of  St.  Lawrence.— Vol.  II,  p.  503. 

STRAY  PROPERTY,  ownership  of 584,  5M 

STREAMS,  ownera  of  land  bordering  on  running  streams,  not  forming 

part  of  public  domains,  may  make  use  of 508 

SUBJECT  :  VkU  British  Subject. 

SUB-LEASE,  lessee  has  a  right  to  in  the  absence  of  a  stipulation  to  the 

contrary 1638 

but  he  who  cultivates  land  on  shares  cannot 1643 

SUB-LESSEE,  liability  towards  principal  lessor 1639 

privilege  of  principal  lessor  on  effect*  of 1621 

SUBROGATE  TUTOR,  in  every  tutorship  there  must  be  a 287 

principal  duties  of 287,  268 

causes  of  exemption,  exclusion  and  removal  of    271 

SUBROGATION,  is  either  legal  or  conventional 1154 

definition  of  conventional  and  when  it  takes  place. . .  1155 
legal  takes  place  by  the  sole  operation  of  law  and 

when  1156 

takes  effec't  against  sureties  as  well  as  principal  deb- 
tors    1157 

persons  obtaining  subrogation  in  the  rights  of  a  prin- 
cipal creditor  may  exercise  his  rights  of  preference  1986 
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Arts. 
SUBROGATION,  in  favor  of  heir  or  universal  legatee  who  pays  hypo- 
thecary debts 740 

and  of  particular  legatee 741 

in  favor  of  a  co-debtor  who  pays  in  full 1118 

in  favor  of  surety  who  pays  the  debt 1950,  1951 

in  favor  of  insui*er  who  pays  a  loss 2584 

SUBSEQUENT  PURCHASERS,  prescription  in  favor  of . . .  2206,  2251  et  seq. 
SUBSTANCES,  corrosive,  stores  for,  near  common  wall,  how  built. .  532  §  4 

SUBSTITUTIONS,  are  either  vulgar  or  fiduciary 925 

fiduciary    includes  vulgar— meaning  of  the  term 
compendious  and  of  the  term  substitution  used 

alone 928 

meaning  of  terms  institute  and  substitute 927 

may  exist  although  the  term  usufruct  be  used  to 

express  the  right  of  the  institute 928 

how  they  may  be  created 929 

when  revocable  and  when  irrevocable  and  how  ac- 
cepted       930 

what  may  he  the  subject  of 981 

can  only  extend  to  two  degrees,  exclusive  of  the 

institute 389,  932 

rules  concerning  legacies  in  general  govern 933 

on  whom  a  testator  may  impose 95^4 

donor  cannot    subsequently  create,   but  he  may 
reserve  the  right  to  determine  the  proportion  in 

which  the  substitutes  shall  receive 935 

who  are  not  deemed  to  be  included  in 938 

representation  does  not  take  place  in 937 

registration  of 938,  2108 

against  whom  want  of  may  be  invoked 939,  942 

who  cannot  avail  themselves  of  want  of 940 

registration  takes  the  place  of  inscription  and  when 

it  must  be  effected  and  where 941 

who  are  bound  to  effect  registration  of 942 

declarations  of  investment  of  moneys  belonging  to    943 

institute  holds  as  proprietor 944 

when  he  must  obtain  a  curator  to 945 

must  make  an  inventory  within  three  months 940 

powers  and  duties  of  the  institute 947 

shares  in  joint  stock  companies  belonging  to,  how 

sold 351a 

in  case  of  sale  of  property  subject  to,  he  must  in- 
vest proceeds 948 

he  may  hypothecate  the  pi'operty 949 

effect  of  forced  sales  in 950 

institute  cannot  compound  as  to  ownership  of  pro- 
perty so  as  to  bind  the  substitute 951 

grantor  may  allow  alienation  of  property 952 

when  final  alienation  of  property  may  take  place. ,     963 
wife  of  institute  has  no  recourse  against  property 

for  her  dower 954 

institute  may  be  compelled  to  give  security 965 
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Arta. 
SUBSTITUTIONS,  substitute  may  dispose  of  his  eventual  right 856 

if  he  dies  before  opening  of  substitution,  he  does 

not  transmit  right  to  his  heirs QS7 

institute  is  bound  for  certain  repairs 058 

effect  of  judgments  against  institute 050 

institute  may  deliver  over  property  before  opening 

of  substitution 000 

when  substitutions  open 061 

how  substitute  takes  property 062 

effect  of  a  pending  condition  preventing  the  subs- 
titution opening  on  death  of  the  institute 063 

legatee  charged  as  trustee  to  deliver  over  does  not 
retain  property  in  the  event  of  the  lapse  of  the 

ulterior  disposition 064 

how  institute  delivers  over  the  property 065 

effect  of  confusion  and  right  of  institute  to  separ- 
ation of  property 086 

Vide  Prohibition  to  Alienate. 

SUCCESSIONS,  definition  of 506 

are  either  abintestate  or  testamentary 607 

abintestate  are  either  legitimate  or  irregular 506 

in  law  a  succession  forms  but  one  inheritance 500 

Of  the  openuig  of,  where  a  succession  devolves 600 

they  devolve  by   natural  or   civil 

death 601,  602 

presumption  of  survivorship  of 
heirs  in  case  of  death  by  acci- 
dent   608,605 

of  the  seizin  of  heirs 606,  607 

qualities  requisite  to  inherit 608  to  613 

Diffei*ent  orders  of  degrees  of  relationship  in  collater- 
al and  direct  lines 614  to  618 

of  representation,  what  it  is  and  when  admitted  610  to  624 

devolving  to  descendants 6^ 

devolving  to  ascendants 626  to  630 

of  collateral  successions 631  to  635 

of  irregular  successions : 636  to  640 

Acceptance  of  no  one  is  bound  to  accept 641 

may  be  accepted  purely  and  simply  or 

under  benefit  of  inventory. .  642,  660  et  seq. 
how  effected  by  married  women,  mi- 
nors, &c 643 

'*  effect  of  reaches  back  to  day  succes-' 

sion  devolved W4 

*'  may  be  either  express  or  tacit 645 

**              what  are  and  what  are  not  acts  of  ac- 
ceptance   646  to  647 

right  of  heirs  of  the  person  to  whom  a 
succession  has  devolved  to  accept  or 

reject 648 

effect  of  their  not  accepting  or  reject- 
ing     640 
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Arts. 
SUCCESSIONS,  Acceptance  of^  when  an  acceptance  may  be  impugned    650 

"  how  letters  of  verification  are  obtained    660a 

Renunciation  ofy  a  person  cannot  represent  him  whose 

succession  he  has  renounced 624 

'*  is  never  presumed  and  is  effected  by 

notarial  act  or  judicial  declaration    651 

effects  of 652,  653 

"  no  one  can  take  as  representative  of 

an  heir  who  has  renounced 654 

**  creditors  may  procure  rescission  of.    655 

•*  heir  may  always  effect 656 

**  when  heir  may  resume  after 657 

"  of  living  persons  only  valid  when 

by  marriage  contract 658 

*•  heir  who  has  abstracted  or  concealed 

property  cannot  effect 650 

Benefit  of  inventory,  how  obtained 660 

*'                  judgment  granting  must  be  re- 
gistered       661 

"  entails  making  of  inventory 662 

"                  and  giving  of   security,  if   de- 
manded      663 

"  delays  for  making  inventory  and 

deliberation 664 

"  perishable  goods  may  be  sold. . .     665 

privilege  of  heir  during  delays .     666 
heir  may  demand  further  delay, 

if  sued 667 

**                  costs  of  suit,  by  whom  borne. . .    668 
**                  after  expiry  of  all  these  delays, 
heir  may  still  become  benefi- 
ciary heir 669 

**  fraud  or  concealment   involves 

forfeiture  of 670 

**  effects  of  obtaining 671 

**  administration     of     beneficiary 

heir 672  to  676 

**  beneficiary    heir    may    always 

renounce 677 

*  *                  and,  by  consent,  render  an  amica- 
ble account 678 

"                  how  beneficiary  heir  is  discharg- 
ed and  effect  of 679,  680 

**  expenses  of  seals  and  inventory 

are  charged  to  the  succession .     681 
**  form  of  account  he  must  render    682 

**  Vide  Heir  Beneficiary. 

Vacant^  when  they  are  deemed  so 684 

"        curator  is  named  to 685 

**        duties  of  curator 686 

**        heir  and  legatee  appearing  later,  may  cause 

the  curatorship  to  be  set  aside 687 
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SUCCESSIONS,  Vacant,  curators  admiDister  and  account  in  the  same 

way  as  beneficiary  heirs 688 

Partition  and  Ret  ufm8 :  Vide  Partition,  Returns.    689 

et  seq. 

Paymetit  of  debts  of,  by  whom  and  how  paid 735  to  739 

**  paymentof  hypothecary  debts..     740 

to  742 
"  rights  of  creditors  to  separation 

of  property 743  to  746 

effect  of  partition  and  of  the  warranty  of  shares  746  et  seq. 

rescission  in  matters  of  partition 751  et  seq. 

sale  of  rights  of ;  Vide  Sale 1579  et  seq. 

SUFFERANCE,  acts  of,  cannot  be  foundation  of  either  possession  or 

prescription 2196 

SUITS  AT  LAW,  security  must  be  given  by  certain  persons  in 29 

may  be  brought  at  elected  domicile 85 

how  corporations  are  described  in 357 

cannot  be  brought  against  corporations  for  assault, 

battery  or  other  violence 365 

interrupt  prescription 2224  to  2226 

SUNDAY,  is  a  holiday 17  §  14 

SUPERSTRUCTURES,  in  common  walls,  regulations  concerning 515 

SUPPLEMENT,  delivei-y  of  to  the  Plaintiff  in  action  of  rescission  of 

partition  arrests  its  progress 753 

of  price,  action  for 1501  et  seq. 

SUPPLETORY  OATH  :  Vide  Oath  put  officially 1254  et  seq. 

SUPPLIERS,  of  provisions,  have  a  privilege 2006 

SURETY,  express  release  granted  to  principal  debtor  discharges  his 

surety — effect  of  granting  discharge  to  surety 1185 

consideration  given  by  surety  for  his  release  is  not  imputed 

in  discharge  of  principal  debtor 1188 

effect  of  confusion 1199 

is  only  bound  to  pay  on  failure  of  debtor  to  do  so 1931,  IWl 

for  public  officers 19^ 

Vide  Suretyship. 

SURETYSHIP,  definition  of 1929 

is  either  conventional,  legal  or  judicial 1930 

can  only  be  for  the  fulfilment  of  a  valid  obligation . . .  1931 
cannot  be  more  onerous  than  principal  obligation, 

and  effect  of  it  being  so  1932 

may  take  place  without  consent  or  knowledge  of  prin- 
cipal debtor 1934 

is  not  presumed  but  must  be  expressed 1935 

extends  to  accessories 1936 

given  for  lease,  does  not  extend  to  tacit  reconduction.  1611 

obligation  of,  passes  to  heirs  of  surety 1937 

debtor  bound  to  furnish  sureties,  must  offer  one  with 

certain  qualifications 1938 

how  solvency  of  surety  is  estimated 1939 

effect  of  siu-ety  becoming  insolvent IWO 
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Arts. 
SURETYSHIP,  Effect  of,  between  ci^editor  and  surety, 

surety  only  liable  on  default  of  debtor  who  must  pre- 
viously be  discussed 1931,  1941 

but  surety  must  demand  discussion 1942 

and  must  indicate  property  and  advance  money  for. .  1W3 

effect  of  his  so  doing 1944 

when  several  persons  become  sureties  for  same  debt 

each  is  bound  for  the  whole  debt 1945 

but  may  require  creditor  to  divide  his  action 1946 

effect  of  creditor  voluntarily  dividing  his  action 1947 

what  exceptions  surety  may  set  up  against  creditor. .  1958 
Effect  of,  between  debtor  and  mtrety, 

what  surety  bound  with  consent  of  debtor  may  reco- 
ver from  the  debtor ; . . .  1948 

and  what  surety  bound  without  the  consent  of  the 

debtor  can  recover 1949 

surety  who  pays  is  subrogated  in  rights  of  creditor. . .  1950 
and  in  case  of  several  principal  debtors  bound  jointly 
and  severally,  he  can  recover  all  that  he  has  paid 

from  each  of  them 1951 

effect  of  not  notifying  principal  debtor  of  fact  of- pay- 
ment     1952 

when    surety    may    proceed    against   debtor   before 

paying 1953 

Effect  of  between  co-sui'eties 1955 

Extinction  of,  arises  fi*oni  same  causes  as  other  obliga- 
tions    1956 

when  confusion  does  not  effect 1957 

'  what  exceptions  surety  may  set  up  against  creditor. .  1958 

arises  when  surety,  by  the  act  of  the  creditor,  can  no 

longer  be  subrogated  in  his  rights  and  privileges. , .  19o9 
also  when  creditor  accepts  any  object  whatever  in 

payment  of  the  principal  debt    1960 

delay  given  by  creditor  to  the  debtor  does  not  effect. .  1961 

legal  and  judicial,  qualificationH  for 1962 

pledge  may  be  substituted  for 1963 

judicial  surety  cannot  claim  benefit  of  discussion 1964 

nor  can  the  surety  of  a  judicial  surety 1965 

SURRENDER,  by  holder  of  hypothecated  property 2075 

of  original  title  to  one  of  joint  and  several  debtors  is 

available  in  favor  of  his  co-debtors 1183 

SURVIVORSHIP,  rights  of,  effect  of  separation  from  bed  and  board  on    208 

dower  is  a  right  of 1438 

presumption  of  amongst  several  persons  perishing 

by  same  accident 603  to  605 

SUSPENSIVE,  condition,  a  sale  on  trial  is  deemed  to  l)e  made  under  a  1475 

conditions  in  obligations 1079,  1087,  1089 

TACIT  RENEWAL,  emphyteusis  is  not  subject  to 579 

of  lease,  when  it  takes  place 1609 

persons    holding  real   estate   by  sufferance    are 

liable  to  rules  relating  to 1608 

61 
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Arts. 
TACIT  RENEWAL,  when  notice  has  been  given  to  the  lessee,  he  can- 
not claim 1610 

surety  is  not  bound  for 1611 

TAXES,  usufructuary  is  liable  for 471 

privilege  upon  immoveables  for 2000  §  5,  2011 

prescription  of.     See  cases  noted  at 2212,  2260 

sales  for,  how  registered 2161i  to  21612 

TEACHERS :  Vide  Schoolmasters. 
TENANT:  Firfc  Lessee. 

TENDER,  when  and  how  made  and  effect  of 1162 

what  is  necessary  to  the  validity  of 1163 

when  notification  has  the  effect  of 1164 

of  a  thing  deliverable  in  the  spot  where  it  is  or  of  a  thing 

diflflcult  to  transport,  how  effected 1165 

may  be  withdrawn  as  long  as  it  is  not  accepted 1166 

but  not  after  Court  has  declared  it  valid 1167 

TERM,  obligations  with  a :  Vide  Obligations  with  a  tenri, 

TESTAMENTARY  EXECUTORS  :  Vide  Executors. 

TESTATOR,  except  by  marriage  contract,  cannot  forego  his  right  to 

dispose  of  his  property  by  will 808 

may  name  one  or  more  testamentory  executors  and  mo- 
dify their  legal  obligations 905  et  seq. 

may  impose  a  substitution    upon  the  donee  or  legatee 

whom  he  benefits 934 

Vide  Executors,  Wills,  Substitutions,  Trustees. 

TESTIMONY,  of  one  witness  is  sufficient  proof 1230 

who  are  and  who  are  not  capable  of  giving 1231 

giveu  by  a  party  to  a  suit,  cannot  avail  himself,  but  rela- 
tionship is  not  a  cause  of  incompetency 1232 

what  proof  may  be  made  by 1233 

cannot  be  received  to  contradict  or  vary  the  terms  of  a 

valid  written  instrument 1234 

in  commercial  matters  over  $50 1235 

in  cases  under  $50  when  admissible 1236 

in  cases  over  $50  when  admissible 1237 

TEXTS,  difference  between  English  and  French  in  articles  of  the  Code, 

how  interpreted 2815 

THIEF,   or  his  heirs  and  successors  cannot  prescribe 2198 

but  acquirers  in  good  faith,  from  thief,  can  prescribe 2266 

THINGS  FOUND,  ownership  of 584,  586,  580  et  seq. 

THINGS  UNCLAIMED,  in  hands  of  wharfingers  and  others— Vol.  II, 

p.  505 504 

THINGS,  distinction  of :  Vide  Immoveables,  Moveables,  Property    374 

et  seq. 
THIRD  PARTIES,  effect  of  contracts  with  regard  to. 

a  party  can  contract  that  another  shall  perform  an 
obligation 1028 

when  he  may  stipulate  for  the  benefit  of 1029 

creditors  may  impeach  acts  of  their  debtors  in 
fraud  of  their  rights  :   Vide  Creditors 1082  et  seq. 

compensation "^does  not  take  place  to  prejudice  of 
rights  of 1196 
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Arts. 
THIRD  PARTIES,  effect  of  contracts  with  regard  to. 

nor  can  the  omission  to  set  up  compensation  be 

rectified  at  the  expense  of 1197 

lessor  is  not  bound  to  warrant  lessee  against  acts  of  1616 
usufructuary  must  notify  owner  of  encroachments 

by V 476 

trustees  are  not  responsible  towards 081  i 

THIRD  PERSONS,  obligations  of  mandatary  towards 1715  et  seq. 

dissolution  of  partnership  affects  rights  of 1900 

TILLING,  owner  of  property  enjoys  fruits,  subject  to  obligation  of 

restoring  cost  of 410 

costs  of,  are  privileged 2000  §  4,  2010 

TIME,  for  prescription,  how  reckoned 2240 

when  it  runs  in  case  of  violence  and  fear  and  with  regard  to  in- 
terdicts   2258 

TITHES,  carry  a  privilege  on  moveables 1004  §  2 

on  what  crops 1007 

right  to  is  imprescriptible,  but  arrears  of  can  only  l>e  demand- 
ed for  one  year 2210 

must  be  paid  at  rector's  residence 2210 

TITLES,  to  whom  delivered  in  cases  of  partitions  of  successions 711 

help  to  establish  defects  of  possession 2244 

pres(;ription  under  translatory  :  Vide  Prescription  . .  2251  et  seq. 

no  servitude  can  l)e  established  without  a    540 

acts  of  recognition  do  not  make  proof  of  primordial 1213 

Vide  Renewal  Deed. 

TOW  PATH,  is  a  servitude  established  for  public  utility 507 

obligation  of  owner  of  alluvion  contiguous  to  rivers,  to 

leave  a 420 

TRADER,  a  wife  may  be  a  public 170 

a  minor  is  reputed  of  full  age  when  engaged  as  a 323 

TRADITION  :  Vide  Delivery. 

TRANSACITION,  what  is  the  contract  of 1018 

who  can  enter  into  it 1010 

a  tutor  cannot,  unless  authorized 307 

has  the  authority  of  rea  adjudicata 1020 

error  of  law  is  not  a  ground  for  annulling 1021 

when  the  nullity  of  a  title  is  a  ground  for  annulling.  1022 

upon  a  false  writing  is  null « 1023 

upon  a  suit  terminated  by  an  unappealable  judgment 

is  null 1024 

when  subsequent  discovery  of  documents  is  a  cause 

for  annulling 1025 

errors  of  calculation  in  may  be  reformed 1026 

Power   of  attorneys  to  effect.     See  certain  of  the 

cases  noted  at 1732 

TRANSFER,  Of  debts :  Sale  of  Debts 1570  et  seq. 

Of  ships  :  Vide  Merchant  Shipping 2350  et  seq. 

Of  bills  of  lading  :  Vide  Affreightment 2421  et  seq. 

Of  policies  of  Insurance :  Vide  Insurance 2482  et  seq. 

Of  bottomry  bands :    Vide  Loans  upon  bottomry  and 

respondentia 2612 

Of  bills  of  exchange  :  Vide  Bills  of  exchange.  . .  2286  et  seq 
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Art& 
TREASURE  FOUND,  ownership  of 586 

visufr actuary  has  no  right  over 461 

TREES,  regulations  regarding  those  growing  near  to  lines  of  separation 

of  neighbouring  pi'operties 528  to  531 

rights  of  usufructuary  with  regard  to  trees  growing  on  land 

subject  to  the  usufruct 455,  456 

TREPASS,  on  property  of  others.— Vol.  II,  p.  597. 

TRESPASSERS,  lessor  is  not  obliged  to  warrant  lessee  against  dis- 
turbance by  mere 1616 

TRIAL,  sale  of  a  thing  upon  trial  is  presumed  to  be  made  under  a  sus- 
pensive condition 1475 

TRUSTEES,  testator  may  name  fiduciary  trustees 889 

cannot  become  buyers  of  property  in  their  charge 14^ 

may  be  named  by  donor  or  testator 981a 

how  they  are  seized  of  the  property 981b 

how  they  may  \ye  replaced 981c 

when  they  may  be  i-emoved 981d 

powers  of  do  not  pass  to  heirs 981e 

majority  may  act 981f 

act  gratuitously 981g 

are  obliged  to  execute  trust  they  accept 981h 

are  not  personally  liable  towards  third  parties 981i 

how  they  administer  the  property 981  j,    981k 

must  render  an  account 9811 

are  jointly  and  severally  bound 981m 

are  liable  to  coercive  imprisonment 981n 

investment  of  moneys  by 981o  et  seq. 

TUTORS,  are  appointed  to  children  of  absentee 114 

when  more  than  one  may  be  appointed  to  a  minor 264 

when  their  administration  begins 265 

VUle  Subrogate  Tutor. 
no  one  is  bound  to  become,  unless  called  to  familly  council . .     272 

'  nor  if  any  relative  of  minor  be  eligible . .     273 

nor  if  he  Ixj  70  years  of  age 274 

nor  if  he  suffer  from  serious  and  habitual  infirmity 275 

nor  if  he  holds  two  tutorships  already 276 

nor  if  he  have  five  legitimate  children 277 

but    birth    of  children   during    tutorship  does  not  justify 

abandonment 278 

when  he  must  state  his  grounds  of  exemption 279,  280 

decision  of  Court  thereon  is  appealable 281 

who  cannot  be  tutors 36,  282 

certain  hospitals  are  tutors  by  law. — Vol.  II,  p.  580. 
mothers  or  grandmothers  who  re-marry,  are  deprived  of 

office 283 

condemnation  to  infamous  punishment,  effect  of 284 

who  are  excluded  from  being 285 

how  actions  are  brought  for  the  removal  of 286 

removal  requires  advice  of  family  council 287 

what  judgment  of  removal  must  contain 288 

retains  management  during  litigation  unless  Court  other- 
wise orders 281,  289 
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ArU 
TUTORS,  Administration  of,  general  rules 2W 

must  make  oath 23 

must  make  inventory 22 

must  sell  moveables  by  public  auction . .     213 

*'  must  invest  moneys  proceeds  of  sale ^ 

also  excess  of  revenues  over  expenses ...     295 

in  default  of  which,  he  owes  interest S96 

'*  as  also  upon  interest,  when  he  fails  to 

invest  it 1078§  3 

**  when  they  may  borrow  money  or  alien- 

ate or  hypothecate    immoveables    or 

transfer  shares 297,  208 

**  how  sale  must  be  effected 299 

exception  in  cases  of  licitation 300 

how  can  accept  or  renounce  successions  301,302 

and  legacies 807 

and  gifts 303,  789 

can  bring  actions  belonging  to  the  mi- 
nor      304 

cannot  demand  definitive   partition  of 

property 305 

cannot  appeal  without  authorization 306 

cannot  transact  without  authorization . .     307 

Acvouyit  of,  due  when  administration  terminated 308 

'  may  also  be  required  to  account  summarily 309 

*  definitive  account,  how  rendered 310 

'  must  be  accompanied  by  vouchers 311 

'  contestations  of,  how  adjudicated  upon 312 

*  interest  on  balance  of 313 

'  actions  in  rectification  of  accounts  are  prescribed 

by  ten  years 2258 

are  responsible  for  damages  caused  by  fault  of  their  pupils.  1054 

investment  of  money  by 981o  et  seq. 

ad  lioCy  when  appointed 289 

TUTORSHIPS,  all  are  dative  and  are  conferred  on  advice  of  family 

council 249 

who  may  convoke  a  family  council 250 

who  should  be  called  to  attend 251,253 

persons  related  or  allied,  may  attend  though  not  called  254 
judge  or  prothonotary  calls  before  him  proper  persons  255 
or  he  may  authorize  other  competent  pei*8on  to  hold 

,  such  family  council 256 

or  a  notary  may  call  it  himself ^ 257 

but  only  when  requested  to  do  so  by  competent  person    258 

in  default  of  relatives,  friends  may  be  admitted 259 

notary  draws  up  an  act 290 

proceedings  of  family  councils  are  reported  to  Court. . .     261 
•         Court,  judge  or  prothonotary  homologates  or  rejects 

them 262 

commencement  of 265 

is  a  personal  office  and  does  not  pass  to  heirs 266 

causes  icliich  exempt  from  :  Vide  Tutors 272  et  seq. 
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Arts. 
TUTORSHIPS,  incapacity^  exclusion  or  removal  from 282  et  seq. 

dccowtU  of  :  Vide  Tutors 308  et  seq. 

how  it  ceases :  Vide  Emancipation 314  et  seq. 

UHDER-TENANT  :  Vide  Sub-Lessee 1621,  1630 

UKDIVIDED  OWNERSHIP,  no  one  can  be  compelled  to  remain  in. .     680 
UJJ DIVIDED  SHARE,  how  far  a  hypothec  can  exist  on,  of  an  im- 
moveable    2021 

and  in  returns  in  successions 731 

UKDUE  INFLUENCE,  in  gifts  inter  vivos 769 

in  testamentary  dispositions 839 

UNEQUAL  SHARES,  stipulated  in  marriage  covenants 1406  et  seq. 

UNITED  KINGDOM,  meaning  of  the  words 17  §  7 

UNLAW ITUL,  co7i8ide7*ation,  contracts  made  for  an,  have  no  effect. . .     989 

when  consideration  is  unlawful 990 

UNSEIZABLE,  when  stipulation  that  a  life  rent  shall  be  unseizable  is 

valid 1911 

compensation  does  not  take  place  in  regard  to  a  debt 
which  has  for  object  an  unseizable  alimentary  pro- 
vision.   (See  decisions  noted  here  as  to  what  things 

are)..-. 1190 

policies  of  insurance  for  benefit  of  wives  and  children 
are— Vol.  II,  p.  614. 

UN  WORTHINESS,  a  cause  of  exclusion  from  succession 610 

a  person  so  excluded  must  return  fruits 612 

a  cause  of  revocation  of  gifts 813 

a  cause  of  revocation  of  wills  and  legacies 893 

UPPER  CANADA,  meaning  of  the  words' 17  §  6 

USAGE,  contract  of  pawning  is  subject  to  usages  of  commerce 1978 

cheques  are  subject  to  usage  of  trade 2354 

USE  AND  HABITATION,  definition  of  right  of  use  and  of  right  of  ha- 
bitation     487 

how  established  and  how  they  cease 488 

require  the  giving  of  security  and  making 

of  statements  and  inventories 489 

right  must  l>e  exercised  as  by  a  prudent 

administrator 490 

rights  of  are  governed  by  title  creating 

them 491,  492 

the  use  of  land  entitles  user  to  so  much  of 

the  fruits  as  his  family  require 493 

user  can  neither  sub-let  or  assign 494 

how  costs  of  cultivation  are  borne 498 

privileges  of  the  possessor  of  a  right  of  ha- 
bitation  493,  406 

USUFRUCT,  what  is  the  right  of 443 

how  established 444 

may  be  pure  or  conditional  and  may  commence  at  once 

or  from  a  certain  day 446 

may  by  established  on  moveables  or  immoveables 446 

rights  of  usufructuary  :  Vide  Usufructuary 447  et  seq. 

how  it  ends,  in  general 479 
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Art8. 
USUFRUCT,  ceases  by  abuse  of  usufructuary,  but  creditors  of  usu- 
fructuary may  intervene 480 

granted  without  term  to  a  corporation,  only  lasts  thirty 

years 481 

granted  until  a  third  party  reaches  a  fixed  age,  continues 

until  such  time,  although  he  die  before 482 

sale  of  thing  subject  to  usufruct  does  not  affect  rights  of 

usufructuary 483 

if  part  of  thing  subject  to  perish,  right  exists  on  remain- 
der       485 

if  it  be  on  a  building  which  is  destroyed,  usufruct  cannot 
enjoy  materials,  but  if  on  property  of  which  building 

was  part,  he  enjoys  both  ground  and  materials 486 

Vide  Usufructuary. 

USUFRUCTUARY,  obligations  of,  must  make  an  inventory 463 

and  give  security 454 

effect  of  not  doing  so 465,  466 

effect  of  delaying  to  do  so 467 

what  repairs  he  is  liable  for 468,  460 

not  obliged  to  rebuild 470 

is  liable  for  ordinary  charges 471 

liability  for  legacies,  pensions  and 

liferents 472 

"  for  hereditary  debts 473 

how  he  contributes  to  payment  of 

debts ! 474 

liability  for  costs  of  suits 475 

duty  in  case  of  encroachments  by 

third  parties  476 

not    obliged  to  replace  an  animal 

dying 477 

liability  in  case  of  a  herd  or  flock 

dying 478 

Rights  of,  enjoys  natural  and  civil  fruits 447 

"  what  are  natural  fruits 448 

**  what  are  civil  fruits 449 

*'         what  natural  and  industrial  fruits  be- 
long to  usufructuary  and  proprietor.     450 

'•         civil  fruits  are  acquired  day  by  day 451 

in  regard  to  goods  which  are  consumed 

by  use 452 

in  regard  to  life  rents 453 

in  regard  to  goods    which  deteriorate 

by  use 454 

in    regard   to   trees  growing  on  land 

subject  to  usufruct 455,  456 

he  may  sell  or  lease  his  rights 457 

enjoys  alluvion  to  land 458 

and  rights  of  servitude  and  passage. . . .     450 

in  regard  to  minors  and  quarries 460 

in  regard  to  treasure  found 461 
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Arts. 
USUFRUCTUARY,  Rights  of,  cannot  claim  indemnity  for  improve- 
ments, but  may  remove  omament-s  he 

has  placed 462 

UTENSILS,  necessary  for  manufactories,  placed  on  real  property  for 

a  permanency,  are  immoveable  by  destination 379 

VACANT  ESTATES,  belong  to  the  Crown 401 

VACANT  SUCCESSIONS  :  Vide  Successions  vcicant 6S4  et  seq, 

VENDOR:  Firf*  Seller. 

VESSELS,  carriage  of  passengers  in  merchant  vessels ^461  et  seq. 

Vide  Ships  and  Merchant  Shipping. 

VIABLE,  infants  who  are  born  not,  are  incapable  of  inheriting 608 

VICE  ADMIRALTY  COURT,  cases  in  are  determined  by  English  civil 

and  maritime  laws 2368 

VIEW,  on  the  property  of  a  neighbour,  windows  and  openings  in  com- 
mon walls  prohibited 533 

how  built  in  walls  adjoining  neighbour's  land 5^,  535 

overlooking  directly  fenced  or  unfenced  land  of  another 536 

oblique  views  or  side  openings 537 

how  distances  are  reckoned 538 

VIOLENCE,  a  cause  of  nullity  in  contracts :  Vide  Fear 994  et  seq. 

action  for  rescission  of  contracts  for,  prescribed  by  ten 

years  from  day  it  ceased 2258 

VIS  MAJOR  :  Vide  Fortuitous  Event 17  §  24 

VOLUNTARY  ADMINISTRATION  :   Vide  Neootiorum  Gestio  IC^et  seq. 

VOWS  RELIGIOUS,  disabilities  arising  from 34 

registers  for  keeping 70 

VOYAGEURS,  engagement  of.— Vol.  II,  p.  621. 

WAGER  :  Vide  Gaming  Contracts 1927,  1928 

WAGES,  minor  of  14  may  sue  for  up  to  $50 304 

oath  of  master  in  regard  to 1669 

privilege  upon  moveables  for 19W  §  9 

for  what  period  privilege  exists 2006 

privilege  upon  immoveables  for 2009 

prescription  of 2261,  2262 

when  workman  may  claim  wages  although  thing  on  which 

he  has  worked  be  lost  before  delivery 1686 

of  aeanien,  how  action  may  be  brought  for 2405 

when  prescription  for  begins  to  run 2406 

bottomry  and  respondentia  loans  may  not  be  effected  on 2600 

Vide  Workmen. 

WALLS  :  Vide  Common  Property,  Servitudes 510  et  seq. 

WARRANTORS,  upon  Bills  of  Exchange  :  Vide  Bills  op  Exchange  2281 

2311 

WARRANTY,  resulting  from  partition  of  successions 748  to  750 

Of  vetulor,  is  either  legal  or  conventional  and  is  against 

eviction  and  latent  defects 1506 

legal,  is  implied  by  law  without  stipulation  1507 

against  eviction  and  encumbrances 1508 

against  his  personal  acts 1509 

effect  of  stipulation  excluding  warranty 1510 

rights  of  buyer  and  obligation  of  vendor  in 
case  of  eviction 1511  to  1516 
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Arts 
WARRANTY,  Of  vencUrr,  effect  of  partial  eviction 1517,  1518 

**         effect  of  undisclosed  servitude 1519 

**         when  warranty  ceases 1520 

"         when  buyer  may  enforce  warranty  with- 
out obtaining  judgment 1521 

*«  for  latent  defects 1522,  1524,  1529 

*'         does  not  exist  for  apparent  defects 1523 

*  *         latent  defects  in  one  of  several  things  bought 

together 1525,  1526 

**         effect  of  seller's  knowledge  or  want  of  know- 
ledge of  existence  of  latent  defects. .  1527,  1528 

**         when  action  must  be  brought 1530 

*•  in  sales  under  execution 1531 

"         of  the  existence  of  a  debt  sold 1576 

"         of  solvency  of  debtor 1577 

"         in  sales  of  rights  of  succession 1579 

WAREHOUSE  KEEPERS,  sale  of  goods  by. -Vol.  II,  p.  595 594 

WAREHOUSE  RECEIPTS,  are  documents  of  titles 1745 

WARRENS,  ownership  of  rabbits  going  into  another  person's 428 

WASTE :  Vide  Deterioration. 

WATER,  servitudes  with  regard  to 501  et  seq. 

Vide  Rivers,  Streams,  Springs. 
WATER  COURSES,  right  of  improving.— Vol.  II,  p.  .592. 

WATER  MILLS,  when  deemed  immoveable 377 

WAY,  Right  of,  when  a  proprietor  of  enclosed  land  may  claim  on  that 

of  his  neighbour 540 

**         where  it  must  be  had .541,  542 

**         when  necessity  for  arises  from  a  partition 544} 

"        ceases  with  the  necessity  for  it 544 

WEEDS,  noxious.— Vol.  II,  p.  599. 

WELLS,  regulations  concerning  construction  of 532  ^  3 

WHARFINGERS,  sale  of  goods  by.— Vol.  II,  p.  595 .594 

WIDOW,  is  entitled  to  tutorship  of  her  children 282 

re-marrying  is  deprived  of  tutorship 283 

owes  no  rent  for  occupation  of  house  during  delays  for  deli- 
beration as  to  acceptance  of  community 1352 

mourning  of  is  charged  to  heirs  of  husband Ki58 

WIFE,  owes  obedience  to  her  husband 174 

is  obliged  to  live  with  him 175 

cannot  appear  in  judicial  proceedings  without  his  authorization    176 
nor  give,  accept,  alienate  or  dispose  of  property  or  enter  into 

contracts 177,  763 

want  of  such  authorization  constitutes  a  nullity 183 

she  cannot  bind  herself  or  community,  even  to  release  her  hus- 
band from  prison,  without  judicial  authorization 1297 

when  judge's  authorization  takes  place  of  husband's. . .   178, 180, 1296 

1297 
who  is  a  public  trader,  may  bind  herself  for  the  purposes  of  her 

commerce 179,  1296 

general  authorizations,  are  only  valid  as  regards  administra- 
tion    181,  1 422,  1424 

may  be  authorized  by  her  minor  husband 182 

62 
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Arts. 
WIFE,  may  make  a  will  without  husband's  authorization 1&4 

may  be  curatrix  to  her  husband 336o,  342 

cannot  accept  gifts  without  husband's  authorization 177,  763 

consent  requisite  to  accept  or  continue  in  ofiSce  of  testamentary 

executress 906 

cannot  bind  herself  save  as  common  in  property 1301,  1374 

regulations  concerning  dower  of  :  Vide  Doweb,  Dowry. 

may  demand  registration 2087 

registration  of  rights  of :    Vide  Registration 2113  et  seq. 

Vide  Consorts,  Community,  Husband. 

Separate  as  to  property,  must  contribute  to  household  expen- 
ses    1317 

may  administer  her  property  alone  177, 1318 
but  cannot  alienate  her  immoveables, 
without  husband's  or  judicial  autho- 
rization   1318,  1424 

cannot  appear  in  judicial  proceedings .     176 
Vide  Separation  from  bed  and  board, 
insurance  for  benefit  of :  Vide  Insurance. — Vol.  II,  p.  607  et  seq. 

WILLS,  a  means  of  disposing  of  property 754 

what  are— they  cannot  be  accepted  in  testator's  life  time 756 

may  be  conditional — effect  of  impossible  or  immoral  condi- 
tions      760 

Capacity  to  give  atvd  receive  by,  general  rules 760,  831 

married  women  may  make 184,  832 

but  minors  cannot 833 

nor  can  tutors,  either  alone  or  jointly  with  them 834 

nor  can  interdicted  persons  or  their  curators 834 

of  prodigals,  and  persons  to  whom  judicial  advisers  have  been 

given 834 

at  what  time  the  capacity  of  testator  is  considered 835 

power  of  corporations  and  persons  in  mortmain  to  receive  by 

will 836 

fiduciary  trustees  may  be  named  in 860 

minors  and  interdicts  may  receive  by 837 

at  what  time  the  capacity  to  receive  is  considered 838 

presumptions  of  undue  influence  in  regard  to  priests,  physi- 
cians and  advocates  no  longer  exist 830 

Fonn  of,  general  principle  governing 840 

two  or  more  persons  cannot  make  a  will  by  the  same 

act 841 

may  be  notarial,  holog^raph,  or  in  English  form 842 

how  authentic  wills  are  made 843 

original  remains  with  notary — who  may  be  witnesses  to . .     844 

relationship  of  notary  may  be  a  bar  to 845 

legacies  in  favor  of  notary  or  witness  are  null 846 

by  deaf  mutes Sil 

special  provisions  for  district  of  Gasp^ 848 

by  military  men  and  mariners 849 

holograph,  what  are — deaf  mutes  may  make 850 

in  English  from,  how  made  and  who  may  witness 851 

deaf  mutes  may  make 852 
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Arts. 
WILLS,  in  Bngliah  fomi^  effect  of  gifts  to  witnesses  or  executors 853 

how  codicils  to  must  be  made 854 

formalities  regarding  wills  are  under  pain  of  nullity 855 

probate  of  :  Vide  Probate. 

interpretation  of 872 

revocation  of  :  Vide  Revocation 802  et  seq. 

executors  to  :  Vide  Executors 906  et  seq. 

Vide    Legacies,   Testator,    Registration,    Letters    op 
Verification. 

WINDMILLS,  when  deemed  immoveable 377 

WINDOWS  :  Vide  View 533  et  seq. 

WITNESSES,  clerks  and  servants  of  notaries  cannot  be,  to  authentic 

wills 844 

but  may  be  related  or  allied  to  testator  or  to  notary 845 

legacies  in  favor  of  witnesses  to  a  will  are  null 846 

holograph  wills  require  no 850 

two  competent,  are  required  for  wills  in  English  form. .     851 

*    legacies  to  such  witnesses  are  null 853 

who  are  incompetent  to  give  testimony 1231,  1232 

privilege  of  lawyers  when  (See  decisions  at) 1732 

WORK,  lease  and  hire  of,  by  estimate  and  contract,  of  what  it  may 

consist 1083 

when  loss  of  thing  before  delivery  falls  on  workman 1684 

and  when  it  does  not 1685 

when  workman  may    claim  wages,  although  thing  be  lost 

before  deli  very 1686 

presumption  of  receipt  of,  arises  from  payment  of  wages 1687 

liability  of  architect  'and  builder  for  loss  of  building  within 

two  years 1688,  1689 

when  architect  or  builder  may  ch&rge  for  extras 1600 

right  of  owner  to  cancel  contract  for  construction  of  a  build- 
ing   1691 

death  of  workman  does  not  necessarily  terminate  contract 

of 1692,  1603 

nor  does  the  death  of  the  party  hiring  the  work 1004 

privilege  of  architects,  builders  and  workmen 1605,  2009  §  7 

how  preserved 2013 

Vide  Servants,  Masters,  Voyageurs,  Fishermen. 
WORKMEN,  masons,  carpenters  and  other,  working  by  contract  are 

regarded  as  contractors 1606 

employed  by  contractors  in  construction  of  a  building 

have  no  direct  action  against  owner 1697 

builder  and  contractors  must  keep  list  of  workmen  and 

wages  to  be  paid  to  them 1697a 

how  workmen  may  seize  in  the  hands  of  the  proprietor 

the  contract  money  to  pay  their  wages 10Q7&  to  IGffJd 

WRECKS  :  Vide  Salvage 590 

WRITING  OR  WRITTEN,  what  these  words  include 17^  12 

WRITINGS,  Autftentic,  what  are  and  of  what  they  make  proof 1207 

when  a  notarial  instrument  is 1208 

what  notifications  and  protests  are 1200 

between  whom  and  of  what  they  make  proof 1210 

how  they  may  be  contradicted 1211 
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Arts. 
WRITINGS,  copies  of,  make  proof,  when  and  of  what 1215  et  seq. 

executed  out  of  Lower  Canada 1220 

Private,  when  a  writing  is  not  authentic,  by  reason  of 

some  defect,  it  avails  as  a 1221 

between  whom^they  make  proof 1222 

how  signatures  to  must  be  denied 122S 

and  how  proof  is  made  when  denied 1224 

have  no  date  as  against  third  parties 1225 

save  as  regards  commercial  matters 1226 

counter-letters  affect  parties  thereto  only 1212 

of  what  family  registers  and  papers  make  proof  1227 
effect  of  writings  by  creditor  on  back  of  a  title 

which  he  has  in  his  possession 1228 

endorsements  of  payments  on  back  of  notes  do 

not  interrupt  prescription 1220 

testimony  cannot  be  received  to  contradict 1235 

when  action  cannot  be  maintained  without,  in  commer- 
cial matters 1238 

transactions  upon  a  writing,  pound  to  be  false,  are  null . .  1923 
Vide  Commencement  of  proof  in  writing. 
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418 
410 
420 
422 
424 
425 
426 
482 
433 
434 
435 
436 
437 
438 
440 
442 
443 
444 
446 
447 
448 
450 
451 
452 
450 
460 

461 

462 

463 

467 
460 
470 
471 
472 
475 
476 
478 
480 
482 
483 
484 
487 
488 
480 
400 
402 
403 
404 
405 
406 
400 
501 
502 
503 
512 
513 

514 

516 
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265 
266 
267 
287 
268 
270 
271 
273 
274 
275 
276 
277 
278 
270 
281 
282 
2^ 
285 
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288 
286 
200 
202 
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200 
300 
700 
301 
643 
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303 
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307 
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300 
310 
311 
2242 
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315 
318 
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331 
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340 
351 
340 
350 
374 
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518 

510 
520 
523 
524 
525 
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527 
528 
520 

530 


531 
532 
533 
5»4 
535 
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537 
538 


530 
540 

541 
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^5 
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547 
548 
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550 
551 
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553 
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550 
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560 
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300 
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648 
644 
645 
646 
W7 
618 


CONCORDANCE. 


823 


C.  N. 

782 
783 
784 
785 
788 
787 
788 

780 

790 
791 
792 
793 

794 
795 

796 
797 
798 

799 

800 
801 
802 
803 
804 
805 
806 
807 
808 

809 

811 
813 
814 
815 
816 
817 
818 
819 

822 
823 
824 
826 
827 
828 
829 
830 
831 
832 
833 
834 
835 
836 
837 
838 
839 
841 
842 


c.  c. 

649 
650 
651 
652 
653 
654 
&I2 
655 
642 
656 
657 
658 
650 
612 
660 
662 
6^ 
1^44 
665 
666 
667 
828 
668 
600 
670 
671 
672 
673 
674 
675 
663 
676 
677 
679 
680 
684 
686 
688 
689 
090 
691 
692 
693 
709 
694 
695 
696 
607 
698 
699 
700 
701 
702 
703 
704 
705 
706 
707 
708 
698 
700 
710 
711 
712 


C.  N. 

815 
846 
847 
848 
849 
850 
851 
852 
853 
855 
856 
857 
858 

850 
860 

861 

862 
863 
865 

867 

868 

869 
870 

871 


873 

874 
875 
876 
878 

879 

880 
881 
882 
883 
884 
885 
886 
887 

889 
890 
891 
893 
894 
895 
896 
897 

900 
901 

902 

90S 


c.  c. 

713 
714 
715 
716 
717 
718 
719 
720 
721 
727 
722 
723 
724 
728 
728 
728 
733 
729 
733 
720 
TdO 
731 
745 
732 
725 
734 
726 
735 
736 
736 
737 
739 
738 
739 
741 
740 
742 
743 
1990 
743 
743 
744 
745 
746 
748 
749 
750 
747 
751 
751 
752 
753 
754 
755 
756 
925 
757 
925 
760 
831 
8ai 
761 
765 
763 


C.  N. 

9.13 
904 

905 
906 

907 
908 
909 

910 
930 
932 
938 

930 
940 
941 


942 
943 


944 


945 
946 


947 


949 

951 
952 
953 
955 


956 


957 
958 
959 
960 
962 
963 
964 
965 
966 
967 


c.  c. 

833 
763 
833 
832 
771 
837 
767 
768 
769 
839 
766 
776 
791 
777 
795 
804 
810 
806 
810 
939 
910 
942 
943 
810 
758 
778 
818 
819 
820 
782 
783 
811 
824 
784 
782 
811 
824 
758 
782 
783 
784 
825 
777 
779 
779 
779 
816 
813 
814 
815 
813 
814 
815 
816 
814 
815 
813 
812 
812 
812 
812 
812 
812 
830 


C.  N. 

c.  c. 

C.  N. 

c.  c. 

967 

840 

1072 

940 

968 

841 

942 

969 

842 

943 

970 

850 

1073 

942 

981 

849 

943 

1000 

2110 

1074 

967 

1001 

855 

1075 

781 

1002 

840 

1081 

772 

863 

817 

1008 

873 

1082 

818 

1004 

863 

829 

1007 

857 

1063 

S2S 

1010 

873 

1084 

818 

1015 

871 

825 

1017 

880 

827 

1019 

888 

1086 

824 

1020 

880 

1087 

821 

1021 

881 

1088 

822 

882 

1089 

818 

883 

824 

1023 

890 

1091 

819 

1025 

005 

1092 

817 

1026 

918 

1093 

824 

1028 

909 

1005 

763 

1029 

906 

1009 

770 

1030 

907 

774 

1031 

918 

1100 

774 

919 

1108 

084 

1032 

920 

1109 

992 

1033 

913 

tftfx 

1084 

914 

1111 

994 

1035 

892 

1112 

995 

1036 

894 

1113 

996 

1037 

895 

1114 

997 

1038 

897 

1116 

903 

1030 

900 

1117 

1000 

1040 

901 

1118 

1001 

1041 

902 

1119 

1028 

1042 

903 

1120 

1028 

1043 

904 

1121 

1029 

1044 

868 

1122 

1030 

1045 

868 

1123 

985 

1047 

893 

1124 

986 

1048 

893 

,  1125 

987 

925 

112(i 

1058 

1049 

9:i2 

1128 

1059 

941 

1120 

1060 

1053 

961 

1130 

1061 

li54 

954 

1131 

989 

1055 

945 

ii:^2 

989 

1056 

945 

1133 

990 

1057 

945 

1134 

1022 

1058 

946 

1135 

1024 

1059 

946 

1136 

1063 

1060 

946 

li:i7 

1064 

1069 

9:« 

1139 

1067 

942 

1141 

1027 

ms 

1142 

1065 

2108 

114:3 

1066 

1070 

9:i0 

1144 

1065 

940 

1145 

1070 

942 

1146 

1008 

943 

1070 

1071 

2085 

1147 

1071 

824 


CXiNCOKDANCE. 


C.  N. 

c.  c. 

C.  N. 

c.  c. 

C.  N. 

c.  c. 

C.  N. 

c.  c. 

C.  N. 

c.  c. 

1148 

1072 

1215 

1119 

1285 

1184 

1362 

1250 

1429 

1290 

1149 

1073 

1216 

1120 

1286 

1182 

1363 

1251 

1430 

1300 

1150 

1074 

1217 

1121 

1287 

1185 

1364 

1252 

1431 

1301 

1151 

1075 

1124 

1288 

1186 

1365 

1253 

1432 

1302 

1152 

1076 

1218 

1124 

1289 

1187 

1367 

1254 

1433 

1303 

1135 

1137 

1290 

1188 

1368 

1255 

1:304 

1153 

1077 

1219 

1125 

1291 

1188 

1360 

1256 

1434 

1305 

1154 

1078 

1220 

1122 

1292 

1189 

1370 

1057 

1435 

1306 

1156 

1013 

1221 

112:3 

1293 

1190 

1371 

1041 

14:36 

1307 

1157 

1014 

1222 

1126 

1294 

1191 

1372 

1043 

14:37 

1308 

1158 

1015 

1223 

1127 

1295 

1192 

1373 

1044 

1438 

1309 

1150 

1016 

1224 

1129 

1296 

1193 

1374 

1045 

1441 

1310 

1100 

1017 

1225 

11:30 

1297 

1195 

1375 

1046 

1442 

1:323 

1161 

1018 

1226 

1131 

1298 

1196 

1376 

1047 

1443 

1311 

1162 

1019 

1227 

1132 

1299 

1197 

1377 

1048 

1444 

1312 

1163 

1020 

1228 

11:33 

1300 

1198 

1378 

1049 

1445 

1313 

1164 

1021 

1229 

11:33 

1301 

1199 

1379 

1050 

1314 

1165 

1023 

12:30 

1134 

1302 

1200 

1380 

1061 

1446 

1315 

1166 

1031 

1231 

1076 

1303 

1201 

1381 

1052 

1447 

1316 

1167 

1032 

1135 

1304 

2258 

1382 

1053 

1448 

1:317 

1168 

1079 

1232 

1136 

1305 

1002 

1383 

1053 

1449 

1318 

1172 

760 

1233 

1137 

1306 

1004 

1384 

1054 

1450 

1319 

1080 

12»4 

1138 

1:307 

1003 

1385 

1065 

1451 

1320 

1174 

1081 

12:35 

1140 

1308 

1005 

1386 

1065 

1321 

1177 

1083 

1236 

1141 

1309 

1006 

1387 

1257 

1452 

208 

1178 

1082 

1237 

1141 

1310 

1007 

1258 

211 

1084 

1238 

114^3 

1311 

1008 

1388 

1250 

1322 

1179 

1085 

12:39 

1144 

1312 

1011 

1393 

1260 

1453 

1338 

1180 

1086 

1240 

1145 

1313 

1012 

1394 

1264 

1454 

1339 

1182 

1087 

1241 

1146 

1314 

1010 

1395 

1265 

1455 

1:340 

1183 

1088 

1242 

1147 

1:315 

1203 

i:396 

1266 

1456 

1:^42 

1185 

1089 

124:3 

1148 

1316 

1205 

1397 

1266 

1457 

1344 

1186 

1090 

1^44 

1149 

1:319 

1210 

1398 

1267 

1345 

1187 

1091 

1245 

1150 

1:320 

1210 

1399 

1269 

1458 

1346 

1188 

1092 

1246 

1151 

1321 

1212 

1400 

1271 

1459 

l:i47 

1189 

100:3 

1247 

1152 

1:322 

1222 

1401 

1272 

1460 

ia48 

1190 

1094 

1248 

1153 

1324 

1223 

1402 

1273 

1461 

1349 

1191 

1093 

1249 

lli>4 

1224 

1403 

1274 

1462 

1350 

1192 

1095 

1250 

1155 

1328 

1225 

1404 

1275 

1464 

1351 

1193 

1096 

1251 

1156 

1331 

1227 

1405 

1276 

1465 

1352 

1194 

1097 

1252 

1157 

1:332 

1228 

1406 

1277 

1466 

1353 

1195 

1098 

125:3 

1158 

1334 

1215 

1407 

1278 

1467 

1354 

1196 

1099 

1254 

1159 

1335 

1217 

1408 

1279 

1468 

1355 

1197 

1100. 

1255 

1160 

1336 

1216 

1409 

1280 

1469 

1356 

1198 

1101 

1256 

1161 

1218 

1410 

1281 

1470 

1357 

1253 

1257 

1162 

1337 

1213 

1411 

1282 

1471 

1358 

1199 

1102 

1258 

1163 

1338 

1214 

1412 

1283 

1472 

1350 

2230 

1261 

1166 

1341 

12:33 

1413 

1284 

1473 

1360 

1200 

1103 

1262 

1167 

1234 

1414 

1285 

1474 

1361 

1201 

1104 

126:3 

1167 

1344 

1236 

1415 

1286 

1475 

1362 

1202 

1105 

1284 

1165 

1345 

12:37 

1416 

1287 

1476 

1303 

120:3 

1107 

1271 

1160 

1349 

1238 

1417 

1288 

1477 

1364 

1204 

1108 

1272 

1170 

1351 

1241 

1418 

1289 

1478 

1365 

12a5 

1109 

1273 

1171 

K352 

1230 

1419 

1290 

1479 

1366 

1206 

1110 

1274 

1172 

1240 

1420 

1291 

1480 

1367 

2231 

1275 

1173 

1:353 

1242 

1421 

1292 

1481 

1308 

1207 

1111 

1276 

1175 

1:354 

1243 

1422 

1292 

1482 

i:309 

1208 

1112 

1277 

1174 

1356 

1244 

1423 

1293 

1483 

1370 

1209 

1113 

1278 

1176 

i:356 

1245 

1424 

1294 

1484 

1371 

1210 

1114 

1279 

1177 

1:357 

1240 

1425 

1295 

1485 

1372 

1211 

1115 

1280 

1178 

i:i58 

1247 

1426 

12J)0 

1480 

1373 

1212 

1116 

1281 

1179 

1:359 

1248 

1296 

1487 

1374 

1213 

1117 

1282 

1181 

1360 

1247 

1427 

1297 

1488 

1375 

1214 

1118 

1284 

118:3 

1361 

1249 

1428 

1298 

1489 

1376 

CONCORDANCE. 


825 


C.  N. 

1490 
1491 
1492 

1493 
1494 
1495 
1497 
1500 
1501 
1502 
1503 
1504 
1505 
1506 
1507 
1508 
1509 
1510 
1511 
1512 
1513 
1514 
1515 
1516 
1517 
1518 
1519 
1520 
1521 
1522 
1523 
1524 
1525 
1526 
1527 
1528 
1529 
15:« 
1531 
1532 
1533 
1534 
1535 
1536 
1537 
1538 
1539 
1582 
1583 

15&4 
1585 
1588 
1589 

1590 
1593 
1594 
1595 
1596 

1597 


c.  c.  ■ 

C.  N. 

c.  c. 

1377 

1598 

1486 

1378 

1599 

1487 

1379 

1603 

1491 

1380 

1604 

1492 

1381 

1605 

1493 

1382 

1607 

1494 

1383 

1608 

1495 

1384 

1612 

1496 

i:«5 

1613 

1497 

1386 

1614 

1498 

1387 

1615 

1499 

1388 

1574 

1389 

1616 

1500 

1390 

1617 

1501 

1392 

1618 

1501 

1393 

1502 

1394 

1619 

1501 

1395 

1502 

1396 

1620 

1502 

1397 

1622 

1504 

1398 

1623 

1505 

1399 

1625 

1506 

1400 

1626 

1508 

1401 

1627 

1507 

1402 

1628. 

1509 

1403 

1629 

1510 

1404 

1630 

1511 

1405 

1631 

1513 

1406 

1632 

1513 

1407 

1633 

1514 

1408 

IGM 

1515 

1409 

1635 

1516 

1410 

1636 

1517 

1411 

1637 

1518 

1412 

1638 

1519 

1413 

1640 

1520 

1414 

1641 

1522 

1415 

1642 

1523 

1410 

1^43 

1524 

1417 

1644 

1526 

1418 

1645 

1527 

1419 

1046 

15-28 

1420 

1647 

1529 

1421 

1048 

1530 

1422 

1049 

1531 

1423 

1650 

1532 

1424 

1651 

1533 

1425 

1652 

1534 

1472 

1653 

1535 

1025 

1654 

1536 

1472 

1657 

1544 

1473 

1658 

1545 

1474 

1659 

1546 

1475 

1660 

1548 

1476 

1661 

1549 

1478 

1662 

1550 

1477 

1663 

1551 

1479 

1604 

1552 

1482 

1665 

155:^ 

1483 

1666 

1554 

1484 

1667 

1555 

1706 

1668 

1556 

1484 

1669 

1557 

1485 

1670 

1558 

C.  N. 

c.  c. 

C.  N. 

c.  c. 

C.  N. 

c.  c. 

1671 

1559 

1760 

1637 

1857 

1850 

1672 

1560 

1761 

1662 

1858 

1850 

1673 

1M6 

1763 

1646 

1859 

1851 

1547 

1704 

1046 

1866 

1674 

1561 

1765 

1048 

1860 

1852 

1686 

1562 

1766 

1624 

1861 

1853 

1688 

1563 

1647 

1862 

1854 

1689 

1570 

1768 

1049 

1863 

1854 

1690 

1571 

1769 

1651 

1804 

1855 

1691 

1572 

1770 

1650 

1865 

1892 

1692 

.  1574 

1771 

1652 

1867 

1803 

1693 

1576 

1774 

1653 

1868 

1894 

1694 

1577 

1778 

1654 

1869 

1895 

1696 

1579 

1780 

1667 

1871 

1896 

1697 

1580 

1781 

1660 

1872 

1898 

1698 

1581 

2262 

1873 

1864 

1699 

1582 

1782 

1672 

1874 

1732 

1700 

1583 

1783 

1674 

1875 

1763 

1701 

1584 

1784 

1675 

1876 

1703 

1702 

1596 

1786 

1681 

1877 

1704 

1703 

1596 

1682 

1878 

1765 

1704 

1597 

1787 

1683 

1880 

1766 

17«3 

1598 

1788 

1684 

1881 

1767 

1707 

1599 

1789 

1685 

1882 

1768 

1708 

1600 

1790 

1686 

1884 

1769 

1709 

1601 

1791 

1687 

1885 

1770 

1710 

1602 

1792 

1688 

1886 

1771 

1713 

1605 

1793 

1690 

1887 

1772 

1717 

1638 

17»4 

1601 

1888 

1773 

1719 

1612 

1795 

1602 

1889 

1774 

1720 

1613 

1701 

1890 

1775 

1721 

1614 

1796 

1693 

1891 

1776 

1722 

1660 

1701 

1892 

1777 

1723 

1615 

1798 

1697 

1893 

1778 

1725 

1616 

1799 

1606 

1895 

1779 

1726 

1618 

1800 

1698 

1896 

1779 

1727 

1618 

1802 

1699 

1807 

1780 

1728 

1626 

1803 

1700 

1898 

1781 

1729 

1624 

1804 

1603 

1899 

1782 

1730 

1632 

1818 

1603 

1900 

1783 

1731 

163:^ 

1832 

1830 

1901 

1783 

1732 

1627 

1833 

18:30 

1902 

1782 

1733 

1629 

1835 

1857 

1903 

1784 

1734 

1631 

1836 

1858 

1904 

1784 

16:^ 

18:^ 

1859 

1907 

1785 

1735 

1628 

18:i8 

1861 

1908 

1786 

1736 

1657 

1839 

1860 

1909 

1787 

1737 

1658 

1841 

1862 

1788 

1738 

1609 

1842 

1862 

1910 

1789 

17:« 

1610 

184:^ 

1832 

1911 

1789 

1740 

1611 

1844 

1833 

1912 

1790 

1741 

1650 

1845 

1839 

1913 

1790 

1742 

1661 

1846 

1840 

1916 

1794 

1694 

1847 

1842 

1917 

1795 

1743 

1663 

1848 

1843 

1918 

1796 

1752 

1624 

1849 

1844 

1919 

1797 

1753 

1621 

1850 

998 

1920 

1798 

1639 

1845 

1921 

1799 

1754 

1635 

1851 

998 

1925 

1800 

1755 

1636 

1846 

1926 

1801 

1756 

1644 

1852 

1847 

1927 

1802 

1757 

1013 

1853 

1848 

1928 

1802 

1758 

1042 

1855 

18:^1 

1930 

1803 

1759 

1609 

1856 

1849 

1932 

1804 

*i^^ 


CONCORDANCE. 


.--   K. 

C-    f. 

CM. 

C.  V 

c  c. 

CN. 

0.  c. 

C.  K. 

c  c 

1833 

1805 

aooo 

1726 

2078 

1971 

2038 

2233 

2197 

1IK« 

ISOl 

aooi 

1724 

2070 

1072 

2128 

2089 

2198 

urn 

J80« 

2002 

1726 

2Geo 

1073 

2127 

2040 

2200 

llEW 

1807 

2003 

1755 

2081 

1074 

2120 

2042 

2234 

2199 

1038 

1806 

20O1 

1756 

2082 

1075 

2087 

2235 

2200 

1M2 

1809 

2005 

1758 

2083 

1976 

2132 

2044 

2230 

2203 

vm 

1809 

2006 

1757 

2092 

1980 

2133 

2017 

2237 

2200 

1Q44 

1810 

2007 

1750 

2093 

1981 

2134 

2047 

2204 

IMQ 

1811 

2008 

1760 

2094 

1982 

2082 

2238 

22(6 

1W7 

1812 

2000 

1728 

2005 

1983 

2136 

2113 

2239 

2203 

l&Mf 

1812 

2010 

1761 

2006 

JO(U 

2117 

2206 

1W9 

1813 

2011 

1931 

2097 

1086 

2137 

2118 

2240 

2208 

1060 

1813 

2012 

19:fi 

low 

2141 

2117 

2241 

2207 

1062 

18U 

2013 

1933 

2098 

1989 

2140 

2000 

2200 

1953 

1815 

2015 

19:« 

1990 

2001 

2242 

2222 

le&t 

1815 

1935 

2009 

1992 

2092 

2243 

2223 

1055 

1817 

2016 

1936 

2100 

1993 

2158 

2244 

2224 

1036 

1818 

2017 

1037 

2101 

1095 

2148 

2138 

2265 

1957 

1810 

2018 

1938 

2002 
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